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PREFACE. 


This  volume  contains  reports  of  Trials  between  the  years  1839  and  ]843. 

On  the  completion  of  the  third  volnmc  of  the  series  Mr.  John  Macdouell  resigned 
the  editorship,  and  Mr.  John  E.  P.  Wall  is  was  appointed  to  sacceed  him. 

Mr.  Macdonell  was  at  the  same  time  appointed  a  member  of  the  State  Trials 
Committee. 

To  this  volume  applies  the  remark  made  in  the  Prefaces  to  earlier  volumes :  "  The 
Committee  are  in  no  way  responsible  for  the  statements  contained  in  any  of  the  cases ; 
and  they  were  not,  in  their  choice  of  trials  to  be  printed  in  full,  guided  by  any 
opinion  which  they  might  entertain  as  to  the  conclusions  arrived  at  by  either  judge 
or  jury  on  any  occasion." 


November,  1892. 
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1]  Preabytery  of  Aicchterarder  (tgainst  KinnovZl,  1839.  [2 

PRESBYTERY  OF  AUCHTERARDER  against  KINNOULL. 
The  Peesbytery  of  Auchterarder  and  Others  -         -       AppeUanta 

AGAINST 

The  Right  Honourable  Thomas  Robert,  Earl  of  Kin-H  t>   ^^^^^^^ 

NOULL,   AND  THE  ReV.  RoBERT   YoUNG  -  "J 

JLTX3MENT    OF    THE   HoUSE    OF   LORDS    ON  APPEAL    FROM    THE   CoURT    OF 

Session,  May  2  and  3,  1839.    (Reported*  in  6  CI.  &  F.  646 ;  and 
Macl.  &  Rob.  220.) 

In  1711,  the  right  of  lay  patronajje  in  the  Church  of  Scotland,  which  had  been  abolished  by  the 
Act  of  1690,  c.  23,  was  rewtored  and  confirmed  to  the  ancient  patrons  by  10  Anne,  t.  12.(a) 

On  May  31.  18a4,  the  General  Assembly  of  the  Church  of  Scotland  passed  an  "  interim  act," 
declaring  it  to  be  a  fundamental  law  of  that  Church  that  no  pastor  should  be  intruded  on  any 
congregation  contrary  to  the  will  of  the  people,  and  providing  that  if  at  the  "  moderating  in  a  call" 
a  majority  of  the  male  heads  of  families,  members  of  a  vacant  congregation,  and  in  full  com- 
munion with  the  church,  should  disapprove  of  the  person  presented  to  the  living  by  the  patron, 
such  disapproval  should  be  sufficient  ground  for  the  Presbytery(6)  rejecting  such  person,  and  he 
should  be  rejected  accordingly.  Pursuant  to  this  act  the  Presbytery  of  Auchterarder  rejected 
and  refase<l  to  take  on  his  trials  the  Rev.  Robert  Young,  who  had  been  presented  to  the  church  of 
Aachterarder  by  the  Earl  of  KinnouU,  the  legal  patron. 

The  superior  Church  courts,  the  Synod  of  Perth  and  Stirling  and  the  General  Assembly  having 
on  appeal  confirmed  the  action  of  the  Presbj-tery,  the  Earl  of  KinnouU  and  the  Kev.  Robert  Young 
instituted  a  suit  in  the  Court  of  Session  agamst  the  Presbytery  of  Auchterarder  for  trials  and 
settlement  according  to  the  presentation. 

Held  by  the  House  of  Lords(c)  on  appeal  from  the  Court  of  Session — 

1.  Act  of  Assembly  infringing  10  Anne,  c.  12. 
That  the  General  Assembly  of  the  Church  of  Scotland  had  no  authority  to  pass  any  acts  or 

regulations  infringing  the  rights  of  civil  patrons  as  restored  by  the  Act  of  10  Anne,  c.  12, 
and  that  the  interim  act  of  1834  was  ultra  vires  and  void,  and  that  the  Presbytery  were 
bound  to  take  the  presentee  on  his  trials  and  had  no  discretion  in  the  matter.((f) 

2.  Illegal  Rejection  of  Presentee  by  Presbytery . 

That  in  refusing  to  proceed  to  the  trials  and  settlement  of  the  presentee  on  the  sole  grouud 
that  a  majority  of  the  male  heads  of  families,  communicants  in  the  parish,  had  dissented 
without  reason  assigned  from  his  admission  as  minister,  the  Presbytery*  of  Auchterarder 
had  acted  illegally  and  in  violation  of  their  duty. 

3.  Infringement  of  Civil  Rights  of  Patrons, — Jurisdiction  of  Court  of  Session. 

That  sQch  refusal  being  an  infringement  of  the  civil  rights  of  patronage,  the  Court  of 
Session  was  competent  to  entertain  a  suit  for  trials  and  settlement  of  the  pastor  accord 
ing  to  the  presentation. 

(a)  C.  21  in  the  record  and  revised  editions. 

(6)  The  Presbytery  is  one  of  the  Chiu-ch  judicatories  superior  to  the  Kirk  Session,  and  inferior 
to  the  Synod  and  the  General  Assembly.  It  is  composed  of  the  minister  and  one  ruling  elder 
from  each  parish  within  its  bounds.  For  the  meaning  of  the  terms  "  interim  act,"  and  **  mode- 
rating  in  a  call "  see  below,  p.  6. 

As  to  the  history  of  the  Act  of  1834,  commonly  called  the  Veto  Act,  and  the  subsequent 
controversy  ending  in  the  disruption  of  the  Scotch  Church,  see  The  Law  of  Creeds  in  Scotland,  by 
A.  Taylor  Innes,  M.A.,  c.  3. ;  The  Ten  Years'  Conflict,  being  the  History  of  the  Disruption  of  the 
Church  of  Scotland,  by  Robert  Buchanan,  D.D.  Glasgow:  1849  ;  Hanna's  Life  of  Chalmers,  vol.  3, 
844,  et  seq.  \  Journal  of  Henry  Cockbum  (Lord  Cockbum)  ;  Walpole's  History  of  England,  vol.  5, 
295,  et  seq.  • 

(e)  Present  Lord  Cottenham,  L.C.,  and  Lord  Brougham. 

Sy  6  &  7  Vict.  c.  61.  (1843)  the  Presbytery  were  empowered  to  require  the  presentee  to 

in  the  parish  church,  and  subsequently  to  hear  objections  to  his  pettlement  from  members 

gatioD,  and  if  satisfied  that  he  is  not  a  suitable  minister  for  the  parish  to  reject  him. 

Vict,  c  82.  the  above  Act  was  repealed,  and  the  right  of  appointing  minsters  to  vacant 

.aes  and  parishes  in  Scotland  was  declared  (s.  3)  to  be  vested  in  the  congregations  of  such 

'^^  and  parishes,  subject  to  such  modes  of  naming  and  proposing  such  ministers  by  means 

mittee  chosen  by  the  congregation,  and  of  conducting  the  election  and  making  the 

ntment,  as  should  be  framed  by  the  Greneral  Assembly,  provided  that  with  respect  to  the 

»gion  and  settlement  of  ministers  appointed  under  the  Act,  the  undoubted  rights  of  the 

ih  to  try  the  qualifications  of  persons  appointed  to  vacant  parishes  should  remain  unaffected, 

iie  Church  Courts  should  have  the  right  to  decide  finally  and  conclusively  on  the  appoint. 

'm,  and  settlement  of  ministers. 
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This  case,  which  came  before  the  Honse 
of  Lords  on  appeal  from  the  Ooort  of 
Session,  raised  the  question  of  the  Talidity 
of  an  act,  commonly  called  the  Veto 
Act,  passed  by  the  General  Assembly  of 
the  Chnrch  of  Scotland  in  1834,  which 
declared  it  to  be  a  fondamental  law  of 
that  Chnrch  that  no  pastor  shonld  be 
intruded  on  any  congregation  contrary  to 
the  will  of  the  people,  and  provided  that, 
if,  at  the  moderating  in  a  call,  the  ma- 
jority of  the  male  heads  of  families,  mem- 
bers of  a  vacant  congregation,  and  in  full 
communion  with  the  Church,  should  dis- 
approve of  the  person  presented  by  the 
patron  to  the  living,  such  disapproval 
should  be  sufficient  ground  for  the  Pres- 
bytery to  reject  the  presentee. 

Before  the  Reformation  the  right  of  lay 

Eatronage,  as  exercised  in  the  Church  of 
cotland,  was  not  subject  to  any  limit  or 
restriction  from  the  congregation  or  the 
people.  The  Reformation  was  definitively 
established  in  1567  by  Acts  2  and  3  of 
the  first  Parliament  of  James  6,  ratifying 
and  re-enacting  Acts  passed  by  the  Par- 
liament of  1560,  to  which  Queen  Mary 
had  refused  her  assent.  In  the  same  year, 
by  the  Act  of  1567,  c.  7,  intituled 
*' Admission  of  Ministers  .  .  .  ofLaick 
Patronages,"  it  was  enacted — 

'^  That  the  examination  and  admission  of  minis- 
ters within  this  realme,  be  onlie  in  the  power 
of  the  Kirk,  now  openlie  and  publicly  professed 
"^.rithin  the  samen  :  The  presentation  of  laic 
patronages  alwaies  reserved  to  the  just  and 
auncient  patrones." 

And  it  was  further  provided  that  in  case 
the  patron  should  present  one  qualified  to 
his  understanding,  and  the  superinten- 
dent or  commissioner  of  the  Kirk  refuse 
to  receive  him, — 

"  It  sail  be  lesum  to  the  patrone  to  appeale  to 
the  superintendent  and  ministers  of  that  pro- 
vince quhair  the  benefice  lyis  .  ,  and  desire 
the  person  presented  to  be  admitted,  quhilk  gif 
they  refuse,  to  appeale  to  the  Creneral  Assem- 
blie  of  the  haill  realme,  be  quhome  the  cause 
beand  decided,  sail  take  end,  as  they  decerne 
and  declare." 

Further,  the  Act  of  1592,  c.  116,  con- 
firming and  establishing  the  Presbyterian 
system,  and  intituled, — 

"  Ratification  of  the  liberty  of  the  trew  Kirk  : 
of  Generall  and  Synodal  Assemblies :  of  Pres- 
byteries :  of  Discipline,  all  Laws  of  Idolatrie 
ar  abrogate  :  of  presentation  to  benefices." 

afbei  abolishing  episcopacy,  ordained — 

**  all  presentations  to  benefices  to  be  direct  to  the 
particular  Presbyteries  in  all  time  camming  : 
with  full  power  to  give  collation  thereupon: 
And  to  put  ordour  to  all  maters  and  causes 
Ecclesiastical,  w^ithin  their  boundes,  according 
to  the  discipline  of  the   Kirk  :  Providing  the 


foresaids  Presbyteries  be  bound  and  astricted 
to  receive  and  admit  quhatsumever  qualified 
Minister,  presented  by  his  Majesty ^  or  iaick 
patrones." 

The  right  of  the  congregation  to  elect 
their  minister,  had,  however,  been  asserted 
in  the  First  Book  of  Discipline,  published 
by  John  Knox  in  1560,  and  in  the  **  Second 
Book  of  Discipline,"  published  after  his 
death  in  1578;  and  in  1596,  an  act  of 
Assembly,  re-enacted  in  1638^  provided 
that  none  should  seek  presentation  to  bene- 
fices without  the  advice  of  the  Presbytery. 

Subsequently  patronage  was  abolished 
by  an  Act  of  the  Convention  of  Estates  in 
1649,  and  was  revived  at  the  Restoration 
by  the  Act  of  1662,  c.  1 ,  which  also  restored 
episcopacy  and  the  Royal  Supremacy. 

After  the  Revolution  Presbyterianism 
was  restored  by  the  Act  of  1690,  c.  5, 
and  lay  patronage  was  again  abolished  by 
the  Act  of  1690,  c  23,  intituled  **  Act 
concerning  patronages,"  which  provided 
that  in  case  of  vacancy  the  heritors  and 
elders  of  the  parish 

'^  are  to  name  and  propose  the  person  to  the 
whole  congregation,  to  be  either  approven  or 
disapproven  by  them ;  and,  if  they  disapprove, 
that  the  disapprovers  give  in  their  reasons  to 
the  effwt  the  affair  may  be  cognosced  on  by 
the  Presbytery  of  the  bounds,  at  whose  judg- 
ment, and  by  whose  determination,  the  calling 
and  entry  of  a  particular  minister  is  to  be  or- 
dered and  concluded." 

Lay  patronage  was  afterwards  restored 
by  the  Act  of  10  Anne,  c.  12,  passed  by 
the  Parliament  of  the  United  Kingdom, 
after  the  Union  with  Scotland. 

That  Act  is  intituled : — 

"  An  Act  to  restore  the  Patrons  to  their 
ancient  rights  of  presenting  Ministers  to  the 
Churches  vacant  in  that  part  of  Great  Britain 
called  Scotland." 

The  preamble  and  first  section  are  as 
follows : — 

**  Whereas  by  the  ancient  Laws  and  Consti- 
tutions  of  that   part  of   Great  Britain   called 
Scotland,  the  Presenting  of  Ministers  to  vacant 
Churches  did  of  Right  belong  to  the  Patrons, 
until  by  the  23rd  Act  of  the  second  Session  of 
the  first  Parliament  of  the   late   King  William 
and  Queen  Mary,  held  in  the  j'ear  one  thousand 
six   hundred  and   ninety,  intituled    *  Act   con- 
cerning Patronages,*  the  Presentation  was  taken 
from  the  Patrons,  and  given  to  the  Heretors  and 
Elders  of  the  respective  Parishes  ;  and  in  place 
of  the  Right  of  Presentation,  the  Heretorj 
Life  Renters  of  every  Parish  were  to  pay  U 
respective  Patrons  a  small  and  inconsi(' 
sum  of  Money,  for  which  the  Patrons  i 
renounce  their  Right  of  Presentation  in  all  I'l 
thereafter  :  And  whereas  by  the  fifteenth  A< 
the  fifth  Session,  and  by  the  thirteenth  Act  oi 
sixth  Session  of  the  first  Parliament  of  the 
King  William,  the  one  intituled,  An   Act 
Encouraging  of  Preachers  at  vacant  C* 
be-north  Forth,  and  the   other  intita^ 
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in  favours  of  Preachers  be-north  Forth ;  there 
are  several  Burthens  impoeed  upon  vacant  Sti- 
pends, to  the  Prejudice  of  the  Patrons'  Ilight  of 
disposing  thereof :    And  whereas  that  Way  of 
calling  Minifiters  has  proved  inconvenient,  and 
has  not  only  occasioned  great  Heats  and  Divi- 
sions among  those  who  by  the  aforesaid  Act 
were  entitled  and  authorised  to  call  Ministers, 
but   likewise  has  been  a  great  Hardship  upon 
the  Patrons,  whose  Predecessors  had  founded 
and  endowed  those  Churches,  and  who  have  not 
received  Payment  or  Satisfaction  for  their  Right 
of   Patronage  from   the  aforesaid  Heretors  or 
life   Renters  of  the   respective   Parishes,   nor 
have  granted  Renunciations  of  their  said  Eights 
on  that  Account:'  Be  it  therefore  enacted  by 
the  Queen*s   most  Excellent  Majesty,   by   and 
with   the   Advice   and   Consent  of  the   Lords 
Spiritual  and  Temporal,  aud  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Au- 
thority of  the   same,   That  the   aforesaid   Act 
made  in  the  year  one  thousand  six  hundred  and 
ninety,  intituled,  Act  concerning  Patronages,  in 
no  isj:  as  the  same  relates  to  the  Presentation  of 
Ministers  by  Heretors  and  others  therein  men- 
tioned, be,  and  is  hereby  repealed  and  made 
void ;  and  that  the  aforesaid  fifteenth  Act  of  the 
fifth  Session,  and  thirteenth  Act  of  the  sixth 
Session,  of  the  first  Parliament  of  King  William, 
be  and  are  hereby  likewise  repealed  and  made 
Toid ;  and  that  in  all  Time  coming,  the  Right  of 
all  and  every  Patron  or  Patrons  to  the  Presen- 
tation of  Ministers  to  Churches  and  Benefices, 
and  the  disposing  of  the  vacant  Stipends  for 
Pious    Uses  within    the   Parish,    be    restored, 
i»ettled,  and  confirmed   to  them,  the   aforesaid 
Acta,  or  any  other  Act,  Statute,  or  Custom  to 
the  contrary  in  anywise  notwithstanding  ;   and 
that  from  and  after  the  first  day  of  May,  one 
thousand  seven  hundred  and  twelve,  it  shall  and 
may  be  lawful  for  Her  Majesty,  her  Heirs  and 
Successors,  and  for  every  other  Person  or  Per- 
Mms,  who   have  Right   to  any   Patronage    or 
Patronages  of  any  Church  or  Churches  what- 
f«oever,  in   that   Part   of  Great  Britain    called 
Scotland  (and  who  have    not  made  and  sub- 
scribed   a   formal  Renunciation  thereof   under 
their  Hands)  to  present  a  qualified  Minister  or 
Ministers  to  any  Church  or  Churches  whereof 
they  are  Patrons,  which  shall,  after  the  said  first 
day   of  May,  happen  to  be  vacant ;    and  the 
Presbytery  of  the  respective  Bounds  shall  and 
is  hereby  obliged  to  receive  and  admit  in  the 
same  manner  such  qualified  Person  or  Persons, 
Minister  or  Ministers,  as  shall  be  presented  by 
the  respective  Patrons,  as  the  Persons  or  Minis- 
ters presented  before  the  making  of  this  Act 
ought  to  have  been  admitted." 

Thifl  meastcre  gave  rise  to  many  pro- 

,  in  the  Greneral  Assembly  during  the 

entury,  and  acts  of  Assembly  of  1715, 

id  1736,  c.  14,  affirmed  as  a  principle 

Ohnrcb,  that  "no  minister  should 

idedinto  any  parish  contrary  to  the 

of  the  congregation."    The  restored 

it  of  lay  patronage  was  at  first  spa- 

rcised,  and  after  its   exercise 


'm^  deelaration,  and  protest  below, 


became  general,  the  practice  of  obtaining 
the  concurrence  of  the  congregation  by 
means  of  the  '*  moderation  of  the  call "  was 
still  kept  up  ;  and  by  an  act  of  Assembly 
of  1782,  it  was  declared  that  "  the  mode- 
ration of  a  call  in  the  settlement  of  minis- 
ters, is  agi'oeable  to  the  immemorial  and 
constitutional  practice  of  the  Church  of 
Scotland.'* 

The  moderation  of  a  call  and  other  pro- 
ceedings in  filling  up  a  vacant  church 
prior  to  the  act  of  Assembly  of  1834  were 
as  follows.  The  patron  executed  a  written 
presentation  and  the  presentee  a  written 
acceptance.  These  documents  were  then 
submitted  to  the  Presbytery  of  the  bounds; 
and  the  Presbytery,  having  sustained  the 
presentation,  if  in  order,  appointed  one  or 
two  Sundays  for  the  presentee  to  preach 
in  the  vacant  church,  and  fixed  a  day  for 
moderating  in  the  call,  of  which  due  notice 
was  given  to  the  congregation.  At  the 
moderating  in  a  call  a  sermon  was  preaohed 
by  the  presiding  or  moderating  minister, 
and  the  congregation  were  then  invited  to 
subscribe  a  call  to  the  presentee.  The  call 
was  laid  by  some  of  the  subscribers  on 
the  table  of  the  Presbytery  at  its  next 
meeting,  and  the  Presbytery  sustained  it 
if  in  order,  and  handed  it  to  the  presentee 
for  his  acceptance.  The  Presbytery  then 
appointed  the  trials  of  the  qualifications 
of  the  presentee  in  education,  in  litera- 
ture, doctrine,  life  and  manners,  and,  if 
found  qualified,  he  was  ordained  and  in- 
ducted, (a) 

In  the  latter  half  of  the  eighteenth 
century  the  General  Assembly  by  a  series 
of  decisions  on  appeal  from  the  inferior 
courts  of  the  Synod  and  Presbytery,  de- 
cided that  it  was  not  competent  to  a 
Presbytery  to  refuse  to  sustain  a  call  be- 
cause of  the  small  number  of  signatures 
attached  to  it.  These  decisions  were  dis- 
pleasing to  a  party  in  the  Church,  who 
were  predominant  in  General  Assembly 
of  1834,  and  on  May  31st,  they  passed  an 
overture  on  calls,  and  at  once  proceeded 
to  convert  it  into  an  interim  act.(^>) 

The  interim  act  was  in  the  following 
terms : — 

"  The  General  Assembly  declare  that  it  is  a 
fimdameutal  law  of  this  Church  that  no  pastor 
shall  be  intruded  on  any  congregation  contrary 
to  the  will  of  the  people  ;  and,  in  order  that  thiB 

(a)  The  above  account  is  taken  from  the 
introduction  to  the  report  of  the  case  before  the 
Court  of  Session  in  16  S.  685.  Cf.  Lord 
Brougham,  below,  p.  49. 

(6)  The  General  Assembly  legislates  by 
means  of  •*  overtures  "  which  require  to  be  con 
firmed  by  the  assent  of  the  majority  of  the 
Presbyteries  before  becomiug  law.  The  As- 
sembly may,  however,  put  the  overture  in  force 
for  one  year,  pending  the  decision  of  the  Pres- 
byteries, by  making  it  an  interim  Act. 

A  % 
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principle  may  be  carried  into  full  effect,  the 
General  Assembly,  with  the  consent  of  a  majority 
of  the  Presbyteries  of  this  Church,  do  declare, 
enact,  and  ordain  that  it  shall  be  an  instruction 
to  Presbyteries  that,  if  at  the  moderatiug  in  a 
call  to  a  vacant  pastoral  charge,  the  major  part 
of  the  male  heads  of  families,  members  of  the 
vacant  congregation,  and  in  full  communion 
with  the  church,  shall  disapprove  of  the  person 
in  whose  favour  the  call  is  proposed  to  be 
moderated  in,  such  disapproval  shall  be  deemed 
sufficient  ground  for  the  Presbytery  rejecting 
such  person,  and  that  he  shall  be  rejected 
accordingly,  and  due  notice  thereof  forthwith 
given  to  all  concerned  ;  but  that,  if  the  major 
part  of  the  said  heads  of  £imilies  shall  not  dis- 
approve of  such  person  to  be  their  pastor,  the 
iVesbytery  shall  proceed  with  the  settlement 
according  to  the  rules  of  the  church ;  and  further 
declare  that  no  person  shall  be  held  to  be  entitled 
to  disapprove  as  aforesaid  who  shall  refuse,  if 
required,  solemnly  to  declare,  in  presence  of  the 
Presbytery,  that  he  is  actuated  by  no  factious 
or  malicious  motive,  but  solely  by  a  conscien- 
tious regard  to  the  spiritual  interests  of  himself 
or  the  congregation." 

On  June  2  the  Assembly  passed  an 
**  overture  with  regulations  for  carrying 
the  above  act  into  effect,"  which  they  also 
converted  into  an  interim  act. 

The  overture  and  regulations  contained, 
amongst  others,  the  following  provi- 
Bions : — 

"  That  when  any  Presbytery  shall  have  so 
far  sustained  a  presentation  to  a  parish  as  to  be 
prepared  to  appoint  a  day  for  moderatiug  in  a 
call  to  the  person  presented,  they  shall  appoint 
one  of  their  own  number  to  preach  in  the  church 
of  the  parish  on  a  day  not  later  than  the  second 
Sunday  thereafter  ;  that  he  shall  on  that  day 
intimate  from  the  pulpit  that  the  person  pre- 
sented will  preach  in  that  church  on  the  first 
convenient  Sunday,  so  as  it  be  not  later  than 
the  third  Sunday  after  such  intimation  ;  and 
that  he  shall  at  the  same  time  intimate  that  on 
another  day,  to  be  fixed  not  less  than  eight  nor 
more  than  ten  days  after  that  appointed  for  the 
presentee  to  preach,  the  Presbytery  will  proceed 
within  the  said  church  to  moderate  in  a  call  to 
such  person  to  be  minister  of  the  said  parish  in 
the  usual  way  ;  but  that  the  Presbytery,  if  they 
deem  it  expedient,  may  appoint  the  presentee  to 
preach  oftener  than  once,  provided  that  the  day 
for  moderating  in  the  call  be  not  more  than  six 
weeks  afler  that  on  which  the  presentation  has 
been  sustained. 

'*  That  if  no  special  objections  and  no  dissents 
by  a  major  part  of  the  male  heads  of  families, 
being  members  of  the  congregation,  and  in  full 
communion  with  the  church,  according  to  a  list 
or  roll  to  be  made  up,  regulated  in  manner 
berein-afler  directed,  shall  be  given  in,  the 
Ftesbytery  shall  proceed  to  the  trials  and  settle- 
ment of  the  presentee  according  to  the  rules  of 
the  church 

''That  if  the  dissents  so  lodged  do  not  amount 
in  number  to  the  major  part  of  the  persons 
standing  on  the  roll,  .and,  if  there  be  no  special 
objection  remaining  to  be  considered,  the  Pres- 


bytery shall  proceed  to  the  trials  and  settlement 
according  to  the  rules  of  the  chorch. 

*'  That  if  it  shall  appear  that  dissents  have 
been  lodged  by  an  apparent  majority  of  the 
persons  on  the  said  roll,  the  Presbytery  shall 
adjourn  the  proceedings  to  another  meeting,  to 
be  held  not  less  than  ten  dajrs  nor  more  than 
fourteen  days  thereafter. 

"That  it  shall  not  be  competent  to  receive 
any  dissents  without  cause  assigned,  except  such 
as  shall  be  duly  given  in  at  the  meetmg  for 
moderating  in  a  call  as  above  provided. 

"That  in  case  the  Presbytery  shall,  at  the 
second  meeting  appointed,  find  that  the  major 
part  of  the  persons  entitled  to  dissent  do  not 
adhere  to  their  dissents,  or  that  there  is  not 
truly  a  majority  of  such  persons  on  the  roll  dis- 
senting, they  shall  sustain  the  call  and  proceed 
to  the  trials  and  settlement. 

"  That  if  the  Presbytery  stiall  find  that  there 
is  at  least  a  major  pan  of  the  persons  on 
the  roll  dissenting,  they  shall  reject  the  person 
presented,  so  far  as  reghrds  the  particular  pre- 
sentation, and  the  occasion  of  that  vacancy  in 
the  parish ;  and  shall  forthwith  direct  notice  of 
this  their  determinatiou  to  be  given  to  the 
patron,  the  presentee,  and  the  elders  of  the 
parish. 

**  That  if  no  presentation  shall  be  given  withia 
the  limited  time  to  a  person  from  whose  settle- 
ment a  majority  on  the  roll  does  not  dissent^ 
the  Presbytery  shall  then  present  jure  devoluto. 
That  cases  of  presentation  by  the  Presbytery 
jure  devoluto  shall  not  fall  under  the  operation 
of  the  regulations  in  this  and  the  relative  act  of 
Assembly,  but  shall  be  proceeded  in  according- 
to  the  general  laws  of  the  church  applicable  in 
such  cases." 

On    the    31st    of    August,    1834,    the 
church   of  Auchterarder,    of   which  the 
Earl    of    Kinnoull    was    patron,    became 
vacant  by  the  death  of  the  minister.     Od 
the    16th   of    September    the  Earl    duly 
presented  the   lie  v.  Robert   Youngs    then 
being    what    is    termed    in    the    Scotch 
Church   a  licentiate  or  probationer,   for 
ordination  as  minister.     On  the  14th  of 
October  the  presentation  by  the  Earl,  and 
the  acceptance   of  such  presentation  by 
Mr.  YounQt  were  laid  before  the  Presby- 
tery,   in    order    that    they  might    take 
the  necessary  steps  for  the  ordination  and 
induction  of  the  presentee.     The  Presby- 
tery so  far  sustained  the  presentment  as 
to  appoint  two   days  for  Mr.  Young  to 
preach  before  the  congregation  prior  to  the 
2nd  of  December,  which  was  the  day  ap- 
pointed for  **  moderating  in  a  call."    '^'^ 
Young  preached  accordingly.    When 
2nd  of  December  arrived  the  call,  8i| 
by  the  factor  of  the  Earl  of  Kinnovll 
his  Lordship's  behalf,  and  also  by 
heads  of  families,  was  presente''  *' 
Presbytery. 

On  the  day  appointed  for  mc 

in  a  call  the  male  heads  of  familie 
in  dissents,  and  out  of  three  hu] 
and  thirty  who  had   this    right   '^^ 
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renting,  it  appeared  that  two  hundred 
•and  eighty-seven  had  dissented.  These 
dissents  were  without  reasons  assigned. 
There  was  a  second  meeting  on  the  16th 
of  December,  the  object  of  which  was  to 
know  whether  those  who  had  dissented 
adhered  to  their  dissent.  They  did  ad  here , 
And  the  Presbytery  then  refused  further 
to  sustain  the  call.  These  proceedings 
having  been  submitted  to  the  review  of 
the  superior  Church  Courts,  viz.,  the  Synod 
of  Perth  and  Stirling,  and  the  General 
Assembly,  and  a  remit  havii^  been  made 
to  the  Presbytery  to  proceed  in  terms  of 
"  the  interim  act  of  the  then  last  General 
Assembly  "  at  a  meeting  of  the  Presbytery 
held  at  Auchterarder  on  July  7,  1835,  the 
Presbytery  by  their  delivery  and  sentence 
did — 

''reject  the  pursuer,  Mr.  Robert  Young,  the 
presentee  to  Auchterarder,  bo  far  as  regards  the 
particular  presentation  now  on  their  table,  and 
the  oocasion  of  this  vacancy  in  the  parish  of 
Auchterarder,  and  do  forthwith  direct  their 
clerk  to  give  notice  of  this  their  determination 
to  the  patron,  the  presentee,  and  elders  of  Auch- 
terarder." 

The  present  respondents  then  instituted 
proceoaings  in  the  Court  of  Session,  to 
which  the  present  appellants  objected,  on 
the  ground  that  the  Court  of  Session  was 
not  competent  to  proceed  in  the  matter, 
vfhich  was  one  of  a  purely  ecclesiastical 
nature,  and  subject  only  to  the  decision 
of  the  General  Assembly.  The  Court  of 
First  Division  of  the  Court  of  Session 
consulted  the  other  judges,  and  a  dif- 
ference of  opinion  existing  among  the 
judges,  the  following  judgment  was,  on 
the  8th  of  March  1838,  pronounced  by  a 
majority  of  eight  judges  to  five(a) : — 

"  The  Lords  of  the  First  Division  having  con- 
sidered the  cases  for  the  Karl  of  Kinnoull  and 
the  Rev.  Robert  Young,  and  for  the  Presbytery 
of  Auchterarder,  with  the  record  and  produc- 
tions, and  additional  plea  in  defence  admitted 
to  the  record,  and  heard  counsel  for  the  t^aid 
parties  at  great  length,  in  presence  of  the  judges 
of  the  Second  Division  and  Lords  Ordinary,  and 
having  heard  the  opinions  of  the  said  judges ; 
they  in  terms  of  the  opinions  of  the  majority  of 
the  judges,  repel  the  objections  to  the  jurisdic- 
tiOD  of  the  court,  and  to  the  competency  of  the 
action  as  directed  against  the  Presbytery.  Fur- 
ther, repel  the  plea  in  defence  of  acquiescence  : 

Lord  President  Hope,  Lord  Justice 
.  Boyle,  and  Lords  Gillies,  Mackenzie, 
ihouse,  Meadowbank,  Medwyn,  and  Cnn- 
ame  delivered  Opinions  in  favour  of  the 
iiers  ;  Lords  FnUerton,  Cockbum,  Glenlee, 
creiff,  and  Jeffrey  in  favour  of  the  defenders. 
Opinions  took  seven  days  to  deliver.  They 
let  out  in  full  in  the  special  report  of  the 
by  Charles  Robertson,  advocate,  and  in  an 

•  *-i  rr,„n  in  10  D.  661. 


Find,  that  the  Earl  of  EinnouU  has  legally, 
validly,  and  effectually  exercised  his  right,  as 
patron  of  the  church  and  parish  of  Auchterarder, 
by  presenting  the  pursuer,  the  said  Robert 
Young,  to  the  said  church  and  parish  :  Find,  that 
the  defenders,  the  Presbytery  of  Auchterarder, 
did  refuse,  and  continue  to  refuse  to  take  trial 
of  the  qualifications  of  the  said  Robert  Young, 
and  have  rejected  him  as  presentee  to  the  said 
church  and  parish,  on  the  sole  ground  (as  they 
admit  on  the  record),  that  a  majority  of  the 
male  heads  of  families,  communicants  in  the 
said  parish,  have  dissented,  without  any  reason 
assigned,  from  his  admission  as  minister  :  Find, 
that  the  said  Presbytery  in  so  doing  have  acted 
to  the  hurt  and  prejudice  of  the  said  pursuers, 
illegally,  and  in  violation  of  their  duty,  and  con- 
trary to  the  provisions  of  certain  statutes  libelled 
on,  and  in  particular,  contrary  to  the  provisions 
of  the  statute  of  10  Anne,  c.  12,  intituled  *  An 
Act  to  restore  patrons  to  their  ancient  rights  of 
presenting  ministers  to  the  churches  vacant  in 
that  part  of  Great  Britain  called  Scotland ;'  in 
so  far  repel  the  defences  stated  on  the  part  of 
the  Presbytery,  and  decern  and  declare  accord- 
ingly; and  allow  the  above  decree  to  go  out 
and  be  extracted  as  an  interim  decree;  and, 
with  these  findings  and  declarations,  remit  the 
process  to  the  Lord  Ordinary  to  proceed  fur- 
ther therein  as  he  shall  see  just.'' 

The  Presbytery  and  the  persons  who 
dissented  from  the  call  appealed  to  the 
House  of  Lords  against  this  decree,  on  the 
grounds  that  the  whole  matter  was  beyond 
the  jurisdiction  of  the  Court  of  Session,  and 
must  be  governed  entirely  by  the  interim 
act,  and  the  overture  with  regulations, 
passed  by  the  General  Assembly  in  1834. 

Sir  Frederick  Polloch,{a)  Perthb0rton,{h) 
and  Bell  for  the  appellants,  cited  the  fol- 
lowing authorities  (c)  : — Thoineon^s  edit,  of 
Scots  Acts,  vol.  2,  p.  534,  stat.  1567, 
c.  3 ;  Book  of  Kirk,  MS.  468,  Peterkin's 
edit.  115,  116;  MS.  493,  494 ;  stat.  1557. 
o.  36 ;  Ersk.  b.  1,  tit.  iii.  sec.  10 ;  stat. 
1567,  c.  6 ;  1579,  c.  68 ;  1567,  c.  31 ;  Ersk. 

b.  1,  tit.  V.  sec.  24 ;  stat.  1567,  c.  7 ;  1579, 

c.  69 ;  1581,  o.  99 ;  1584,  c.  129 ;  1592, 
c.  114;  Book  of  Kirk,  pp.  11,  12,  15;  stat. 
1592.  c.  117 ;  1612,  c.  1 ;  5  fol.  Acts,  298  ; 
6  fol.  Acts,  364,  411 ;  stat.  1662,  c.  1 ; 
1669,  c.  1;  1690,  cc.  1,  2,  5,  and  23; 
Treaty  of  Union,  1705 ;  stat.  1706,  c.  6 ; 
Forbes,  Tithes,  49  ;  Ersk,  b.  i.  tit.  v.  s.  16  ; 
(Dunse  case),  5  Bro.  Supp.  768 ;  Mmn-en's 
Annals,  145,  1 52 ;  Moncrieff  v.  Maxion 
(1735);  Mor.  Diet.  9909;  (Culross)  Coch- 
rane V.  Stoddartf  1771 ;  ih.  9951 ;  (Lanark) 
Lick  Carmichael  (1752);  ih.  9954;  Mon- 
Crieff's    Life  of  Erskhie,   563;   Kiltarlity 

(a)  Afterwards  Lord  Chief  Baron* 

(6)  „  Lord  Eingsdown. 

(c)  The  arguments  for  the  appellants  are  set 
out  at  length  in  the  Claim,  Declaration,  and 
Protest  of  the  Church  of  Scotland  of  1642, 
anent  the  Encroachments  of  the  Court  of  Session. 
See  Appendix,  below. 
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case,  1  S.  363  ;  TeUrhirCs  Compend. 
paesim:  HilVs  Clinrch  Practice,  57  (2nd 
edit),  p.  65;  BelVs  Decisions  (1794),  p. 
170 ;  Gibson  v.  Barons  of  Exchequer, 

The  Attorney  General  (Sir  John  Camp- 
hell), (a)  Knight Brucet(J))  and  Whigham  for 
the  respondents,  cited  the  following  autho- 
rities :— (1.)  Stat.  1592,  c.  116 ;  1690,  c.  23. ; 
10  Anne,  c.  12. ;  2nd  Book  of  Discipline,  c.  3. 
ss.  4, 6 ;  Directory  for  Worship,  1645 ;  Ord. 
Min.  Acts  of  Assembly,  1649,  s.  2  ;  5  Geo. 
of  1.  c.  129.  s.  9 ;  Stair,  b.  iv.  tit.  iii.  s.  47  ; 
Bankton,  b.  ii.  tit.  viii.  s.  62 ;  Ersk,  b.  i. 
tit.  V.  s.  16 ;  Ihmlop  on  Patronage,  c.  8, 
B.  283 ;  Haddington,  1680,  Mor.  Diet. 
9903;  Lady  Forbes,  ih.  9931 ;  Lord  Bundas 
V.  Nicolson  (1795),  H).  9972 ;  Baillie  and 
others  (1822),  1  S.  363 ;  Preshytery  of  In^ 
verness  (1823),  2  S.  384;  Freshytery  of 
Falkirh  (1696).  Mor.  Diet.  9961;  Paisley 
(1770),  ih.  9966;  Strathbogie  (1776),  ib. 
9972,  App.  voce  Patronage. — (2.)  English  : 
SpecoVs  case,  5  Co.  57  (b),  58  (a),  qualified 
by  Heale  v.  Bishop  of  Exeter,  Show.  f*.0. 
88 ;  Albany  v.  BisJtop  of  St.  Asaph,  Cro. 
Eliz.  119;  Bex  v.  Bishop  of  London,  13 
East,  419;  Bea;  v.  -Bwfeop  qf  London,  1 
Wils.  11 ;  Rex  Y.  Mayor  of  Stratford-on- 
Avon,  1  Lev.  191;  1  Bla.  Com.  389';  Colli- 
fatt  V.  Neiocoinhe,  2  Ld.  Raym.  1205 ;  Bex 
V.  Blooer,  2  Burr.  1045  ;  3  Bla.  Com.  101 ; 
BexY.  Campion,  1  Sid.  14 ;  Beg.  v.  Bailiffs 
and  Burgesses  of  Ipswich,  2  Ld.  Baym. 
1233 ;  Ashhy  v.  White,  2  Ld.  Raym.  938 ; 
14  St.  Tr.  695. 

The  arguments  occupied  five  days,  from 
the  18th  to  the  23rd  of  March  1839(c) ;  and 
the  opinions  of  Lords  Brougham  and  Cot- 
tenham,  L.C.,  advising  the  judgment  of 
the  House  of  Lords,  two  days,  May  2nd 
and  3rd. 

Lord  Broughah:  My  Lords,  in  rising 
to  state  the  opinion  I  have  formed  upon 
this  case,  I  own  that  I  approach  the  ques- 
tion with  very  considerable  anxiety,  an 
anxioty  occasioned  by  its  vast  importance, 
increased  by  my  knowledge  of  the  deep 
and  universal  interest  which  it  excites  all 
over  the  kingdom  of  Scotland,  and  con- 
summated by  the  very  considerable  difl^e- 
rence  of  opinion  which  has  prevailed 
among  the  learned  judges  who  have  de- 
cided it  in  the  court  below,  a  decision 
pronounced  by  very  little  more  than  a 
bare  majority  of  the  Court,  preceded  by 
very  elaborate  argument  at  the  bar,  ac- 
companied with  very  elaborate  argument 
from  the  bench,  and  dissented  from  by  no 
less  than  five  of  those  learned  persons  who 
are  among  the  most  distinguished  of  the 
Scottish  judges. 

(a)  Afterwards  Lord  Campbell,  L.C. 
(6)  „  Lord  Justice  of  Appeal 

(c)  Very  briefly  reported  in  Maclean  and 
Bobinson,  p.  220. 


A  circumstance  occurs  which  might 
at  first  sight  seem  rather  to  relieve  me 
from  some  part  of  this  anxiety,  but 
which,  nevertheless,  is  in  itself  a  source  of 
considerable  uneasiness — ^a  circumstance 
common  to  myself  and  to  my  noble  and 
learned  friend  who  is  about  to  give  his 
opinion  upon  this  case.  After  an  unre- 
mitting attention  for  five  days  to  the  able 
and  learned  arguments  on  both  sides  of 
the  bar,  I  deemed  it  my  duty  equally  to 
examine  the  reasons  adduced  in  the  ample 
discussion  which  the  case  received  from 
the  Scottish  Bench,  having  access  to  their 
opinions  and  their  arguments,  in  a  shape 
which  it  were  to  be  wished  we  had  in  all 
cases  of  any  importance, (a)  and  the  want 
of  which  it  has  often  been  my  lot  here  to 
complain  of,  namely,  the  statement  of 
their  own  reasoning,  I  may  venture  to 
stvy,  so  far  corrected  by  themselves  as  to 
be  given  in  their  own  words.  Th^e 
reasons  from  those  thirteen  learned  judges 
occupy  a  volume  of  nearly  five  hundred 
pages  closely  printed.  It  may,  therefore, 
be  safely  assumed  that  there  is  no  one 
part  of  this  question  which  has  not  been 
Tisited  by  all  the  light  which  their  learn- 
ing  and  capacity  was  fitted  to  throw  upon 
it,  and  that  we  have  everything  bef<ire  us 
that  passed  below,  as  well  as  all  that 
could  be  urged  before  your  Lordships 
here,  to  enable  us  to  steer  our  way  through 
the  various  diflSculties,  or  supposed  diffi- 
culties, of  the  subject. 

Now  it  does  so  happen  that,  in  a  case 
which  has  undergone  so  much  discussion 
below,  which  has  given  rise  to  so  great 
divisions  among  the  judges,  which  has 
been  argued  on  either  side  at  such  length, 
both  at  the  bar  and  on  the  bench,  both  in 
Scotland  and  here,  it  does  so  happen  that 
I  have  been  with  the  utmost  diligence 
seeking  for  difficulties,  and  found  them 
not ;  that  I  have  been,  with  all  the  power 
which  I  could  bring  to  bear  upon  the  in- 
vestigation, wholly  unable,  and  am  to 
this  hour  unable,  to  discover  wherein  the 
very  gi'eat  difficulty  consists  ;  and  that  I 
have  come  to  my  conclusion  without  any 
sort  of  doubt  whatsoever  resting  upon 
that  conclusion,  or  upon  the  grounds 
whereupon  it  is  formed. (&) 

(a)  liobertson's  report.  The  arguments  of 
the  advocates  fill  the  firet,  the  opinions  of  the 
judges  the  second  volume. 

(6)  **  The  House  of  Lords  has  affirm^v 
judgment  of  the  Court  of  Session  in  the  cast 
Auchterarder.  There  never  was  a  grc 
cause  adjudged  in  the  House  of  Lords  on  rea^ 
more  utterly  unworthy  of  both.  A  case  at 
a  horse  or  a  20^.  bill  of  exchange  would  1 
got  more  thought.  Brougham  declared  that 
only  difficulty  lay  in  finding  out  what  the  r" 
culty  was,  which  was  perhaps  a  correct  acc< 
of  his  own  state  and  that  of  his  leamec*  ' 
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Now,  alihoQgh  this  at  first  sight^as  I  have 
already  said,  may  Beem  to  relieve  me  from 
the  aiudety  natural  to  the  position  of  one 
who  is  to  decide  upon  an  appeal  such  as 
this, yet,  in  another  view,  it  rather  increases 
tliai  uneaainess,  hy  making  me  dread  lest 
matters  which  have  occurred  to  others, 
and  been  the  source  of  their  doubts  and 
the  cause  of  their  divisions,  should  have 
escaped  me,  and  lest  I  may  fall  into  error 
in  exercising  the  function  1  am  now  called 
upon  to  perform.  Bnt  it  is  a  great  satis- 
faction for  me  to  know,  and  it  bears  me 
np  completely  in  the  position  I  am  to 
occupy,  that  my  noble  and  learned  friend 
and  myself  have  arrived  at  the  same  con- 
chosion  without  any  communication  what- 
eTcr  upon  this  subject.  From  the  time 
when  the  argument  began,  during  the 
course  of  the  argument,  at  the  close  of 
the  argament,  and  during  the  interval 
that  has  elapsed  since  the  argament,  we 
have  never  nad  the  least  communication 
On  the  subject  in  any  way,  direct  or  in- 
direct, until  the  last  time  of  your  Lord- 
fihips'  sitting  here,  when  we  agreed  to 
give  judgment  this  morning ;  and  upon 
that  communication  we  both  wore  found 
to  have  arrived  at  precisely  the  same  con* 
elusion ;  and  I  ratner  think  (but  my  noble 
and  learned  friend  will  be  better  able  to 
tell  you  than  I  am)  that  we  entertain  as 
little  hesitation  in  our  judgment,  the  one, 
as  the  other,  being  both  of  us  unable  to 
account  for  the  question  of  law  now  at 
issue  having  been  made  the  subject  of  such 
a  long  and  pertinacious  contest. 

My  Lords,  I  say  all  this  without  the 
slightest  disrespect  to  that  most  learned 
and  venerable  tribunal  which  has  judged 
upon  the  question  below ;  because  I  know 
full  well,  that  it  is  of  the  nature  of  men, 
and  the  more  so,  the  more  learned,  and 
rabtle,  and  able  they  are,  that  in  propor- 
tion as  a  case  coming  before  them  is  of 
great  importance,  and  occupies  the  minds 
of  the  people  by  whom  they  are  sur- 
rounded, it  IS  the  nature  of  men,  and  even 
of  judges  in  such  circumstances,  some- 
times rather  to  overdo  the  matter ;  and 
perhaps  it  is  the  safest  side  upon  which  to 
err,  because,  at  all  events,  it  betokens 
their  Attention  bestowed  upon  the  subject, 
and  it  precludes  the  possibility  of  a  hasty 
or  unwary  decision. 

Now,  before  proceeding  to    state  the 

Is  upon  which,  in  my  opinion,  there 

. .  no  doubt  whatever  that  the  Court 

-.  1 —  come  to  a  right  conclusion,  and 

ignorance  and  contemptuous  slight- 

t  tne  judgment  did  great  mischief.    It 

ted  and  justified  the  people  of  Scotland  in 

ring  that  their  church  was   sacrificed  to 

lish  prejudice." — ^Lord  Cockbum't  Journal, 


[  that  the  judgment  should  he  affirmed  here 
by  your  Lordships,  I  will  take  notice  of  a 
topic  which  we  have  heard  more  than  once, 
and  in  more  shapes  than  one,  urged  at 
the  bar.  It  was  adverted  to  below  ;  it  is 
adverted  to  even  in  the  judgments  that 
have  been  pronounced ;  and  I  cannot 
withdraw  from  taking  notice  of  it  here. 
In  reference  to  the  great  anxiety  which 
this  case  excites  in  Scotland,  and  to  the 
possible  consequences  of  an  affirmance  of 
the  judgment,  much  has  been  said  to  the 
public  feeling  in  two  forms,  the  feeling  of 
the  flock,  and  the  feeling  of  the  pastor. 
With  respect  to  the  flock  I  have  iio  reason 
whatever  to  doubt,  I  am  not  permitted  to 
doubt,  that  they  will  render  a  respectful 
obedience  to  the  law  of  the  hand.  But, 
if  I  have  no  reason  to  doubt  of  this  re* 
specting  the  laity,  how  much  less  dare  I 
question  it  with  respect  to  the  ministers 
of  the  Gospel  P  To  menace  a  tiibunal 
with  any  disrespectful  reception  of  its 
lawful  decrees  from  the  laity  of  the  land 
is  hardly  conceivable  ;  but  to  menace  it 
with  any  disrespectful  reception  of  a 
sentence  pronounced  by  the  judges  of  the 
land — to  menace  such  lawless  conduct  on 
the  part  of  the  clergy,  of  the  Christian 
clergy  of  a  Christian  church,  the  Church 
of  Scotland,  whose  head  is  Christ  himself, 
is  not  only  indecorous,  but  it  is  preposte- 
rous, it  is  monstrous — I  will  not  believe  it 
till  I  see  the  fact, — a  fact  which  I  hope 
I  shall  not  live  to  see,  and  which  I  hope 
no  one  else  will  live  to  see — of  the  Church 
of  Scotland  refusing  to  yield  a  willing 
as  well  as  respectful  obedience  to  the  law- 
ful decision  of  the  highest  court  of  judi- 
cature in  the  realm  —  the  court  whose 
office  it  is  to  pronounce  the  law  of  that 
realm.  It  is  for  me  to  add,  that,  if  it 
were  as  certain  the  other  way,  still  the 
law  must  take  its  course.  If  it  were  just 
as  clear  that  the  judgment  we  are  about 
to  give  would  be  resisted,  as  I  know  it  to 
be  demonstrably  certain  that  it  will  be 
cheerfully  obeyed,  still  it  is  the  office  of 
your  Lordships  to  pronounce  your  opinion 
upon  the  question  of  law  brought  before 
you ;  and  you  would  betray  your  duty 
most  grossly,  if  you  were  to  suffer  your- 
selves to  be  diverted  from  pursuing  the 
course  of  jout  duty  by  any  fear  of  other 
persons  still  more  scandalously  betraying 
their  duty  both  as  ministers  and  as  sub- 
jects, and  still  more  flagrantly  violating 
the  law. 

I  will  now  proceed  to  state  the  reasons 
upon  which  I  have  come  to  a  conclusion 
in  favour  of  the  judgment  under  appeal. 
They  are  short  and  satisfactory  to  my 
mind.  They  consist  in  a  reference  to  the 
statute  law  of  the  country,  and  they  leave 
upon  my  mind  no  doubt  whatever,  unless 
we  are  to  allow  niceties  drawn  from  anti- 
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qaarian  lore,  subtleties  gathered  from  dis- 
puted pointfl  of  church  history,  refinements 
borrowed  from  the  controversies  among 
theologians  of  past  ages,  and  metaphysical 
distinctions  and  arguments a&  inconvenienti, 
and  misconceived  notions  with  respect  to 
the  bounds  and  limits  of  jurisdictions,  to 
prevent  the  plain  intendment  of  statute 
law,  that  intendment  which  is  to  be 
gathered  from  the  words  of  the  legislature, 
which  is  confirmed  by  the  reason  of  the 
thing,  which  is  established  above  all  by  the 
manifest  purpose  of  the  enactment,  as 
declared  by  the  lawgivers  themselves,  and 
which  is  ultimately  clenched  as  it  were, 
and  made  fixed  and  sure,  by  comparison 
with  other  branches,  other  principles,  and 
other  provisions  of  the  law  itself. 

Now,  my  Lords,  when  I  go  at  all,  after 
what  I  have  said,  into  the  historical  mat- 
ter belonging  to,  or  rather  perhaps  brought 
into,  and  made  to  encumber  this  case,  and 
much  of  which  is  more  curious  than  use- 
ful in  the  argument,  your  Lordships  will 
presently  perceive  it  is  with  a  view  of 
helping  out  the  construction  to  which  I 
am  coming,  and  for  no  other  purpose.  I 
shall,  therefore,  for  a  moment,  look  to 
what  was  the  original  interposition  of  the 
people  in  questions  of  presentment  and 
induction  into  benefices,  and  then  I  find 
that  at  no  time,  even  when  the  rights  of 
patronage  were  the  least  known,  and 
therefore  the  worst  secured,  at  no  time 
did  the  people's  share  in  the  operation 
bear  the  least  resemblance  to  what  is 
contended  for  in  the  present  case. 

But,  first  of  all,  it  is  certainly  convenient 
and  satisfactory  to  find,  that  wo  have  no 
dispute  whatever  here  relating  to  the 
facts.  Lord  KinnmiWs  undoubted  right 
to  the  advowson,  or  the  patronage,  of  the 
living  is  clear.  His  having  presented  Mr. 
Boheri  Young  to  that  living  is  clear.    The 

E resentment  having  by  the  Presbytery 
een  received  within  due  time,  is  admitted. 
Its  having  been  sustained,  as  they  are 
pleased  to  call  it,  is  admitted  also ;  what 
efiect  that  sustentation  has  had,  or  to 
what  use  or  purpose  it  has  served,  is  an- 
other question.  The  refusal  afterwards 
of  the  Presbytery  to  ordain  and  induct 
Mr.  Young  to  the  living,  is  admitted. 
And,  in  the  last  place,  the  ground  of  that 
refusal  is  distinctly  admitted ;  and  this  is 
most  important;  it  forms  the  whole  sub- 
ject matter  of  the  controversy ;  and  I  shall 
now  call  your  attention  to  the  statement  of 
it  upon  the  record,  in  the  second  article  of 
the  condescendence,  and  the  answer  of  the 
Presbytery.  The  allegation  in  the  con- 
descendence is  this  :  **  The  aforesaid  sen- 
tence, whereby  the  Presbytery  rejected  Mr. 
Eohert  Young  as  presentee  to  the  church 
of  the  parish  of  Auchterarder,  proceeded 
exclusively  on  the  ground  of  the  veto  " — a 


new  word  inti'odnced.  I  apprehend,  into 
the  Scottish  law,  but  a  translation  of  it  is 
given  in  the  same  sentence— on  the  ground 
of  the  veto  or  "  dissent,"  a  most  important 
word,  "  or  dissent  exercised  by  the  aile^d 
I  majority  of  heads  of  families  or  parish- 
'  ioners  of  Auchterarder."      Such  is    the 
allegation;  which    in   the  answer  is  ad- 
mitted.   Thus,  therefore,  it  is  clear,  that 
there  is  i-aised  before  your  Lordships  the 
question,   has   the    majority,    or    alleged 
,  majority  (an  allegation  not  traversed),  of 
the  heads  of  families  of  any  parish   the 
I  right  to  exercise  a  veto,  or  dissent,  I  pre- 
fer the  English  translation  to  the  Latin 
original — and  is  the  Presbytery  bound  by 
that     dissent  — unaccompanied    with    any 
'  reasons,  and  not  followed  by  any  inquiry 
'  on  their  part  into  the  validity  of  the  causes 
of  dissent — to  reject  the  patron's  presentee? 
In  other  words,  is  the  patron's  right  of 
I  presenting  subject  to  this  acceptance,  or 
I  refusal,  that  is,  the  choice  of  the  congrega- 
:  tion  P     That  is  the  question,  and  the  im- 
portant question,  raised  before  your  Lord- 
,  ships,  that  is  to  say,  is,  or  is  not,  by  the 
law  of  Scotland,  the  right  of  patronage  in 
the  patron  ?     Or  is  it  in  the  patron,  con- 
I  jointly  and  concurrently  with,  and  shared 
by  the    parish    as  well  as   the    patron  ? 
That  is  the  question  raised  by  force  of  the 
word  *'  dissent,"  for  it  is  a  mere  refusal  of 
,  assent.     It  is  a  choice  negative,  exercised 
'  by  one  party,  after  a  choice  affirmative, 
'  exercised  by  the  other,  neither  party  being 
bound  to  assign  any  reason  other  than  his 
mere  will. 

My  Lords,  I  come,  therefore,  to  observe 
upon  what  has,  at  different  times,  been 
the  right  of  the  parish  or  the  congregation, 
even  in  times  when  the  right  of  the  patron 
was  most  feeble  and  worst  ascertained. 
Let  us  see  what  rights  have  they,  in  point 
of  fact  and  by  practice  or  usage,  enjoyed. 
Now,  it  is  to  be  observed,  that  before 
endowments  were  numerous,  when  there 
were  very  few  patrons  to  present,  when 
all  that  the  Church  consisted  of  was  a 
number  of  congregations,  and  when  the 
provision  for  the   parson,  or  the  priest, 
was  as  feeble  as  the  Church  itself,  when  he 
was  paid  accidently  by  casual  oflerings, 
by  various  fees  from  time  to  time  increased 
by  clerical  encroachments,  but  when  there 
was  no  provision  regularly  made  by  formal 
and  substa,ntial  endowment,   it  is    clear 
that  the  right  of  patronage  could  ha 
be   known ;   and,  as  the  priest  musi 
chosen  by  somebody,  it  appears  tha' 
was  then  chosen,  not  by  the  congregat 
who  were  to  be  his  scholars  not  his  patr 
but  he  was  chosen  by  the  clergy,  by 
clerical  portion  of  the  Church.    For  y 
Lordships  will  find  there  is  a  canon,  in 
year  428,  referred  to  by  one  of  the  lear 
judges,  which  shows  that  the  elect? '>■" 
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in  the  clergy,  tliongh  with  the  assent  of 
the  congre^tion, 

'•  Plebis," 

says  the  canon, 

**  non  est  eligere,  sed  election!  consentire."(^) 

That  is,  all  the  function  of  the  people. 
The  clerery  choae,  the  people  assented; 
and  this,  in  the  jear  493,  was  extended  to 
bishops ;  for  it  is  then  laid  down  by  an- 
other canon — 

**  In  election e  episcopi  populus  debet  adesse  i"(b) 

just  as  in  the  enthronement  of  the  King, 
which  had  been  originally  the  actual 
choice  by  soldiers  of  their  imperator  or 
emperor  in  ruder  ages  beyon^  the  period 
of  authentic  history.  Long  after  that  elec- 
tion had  been  disused  there  continued  the 
remnant  of  it,  which  we  have  at  corona- 
tions up  to  this  hour,  by  asking  the  peo- 
ple's assent  as  a  form.  The  people  may 
nere  be  said  adesse,  for  they  are  called  upon 
to  give  their  assent — ^though  the  coro- 
nation, the  enthronement,  the  allegiance, 
and  the  prerogative  would  have  been  just 
the  same  if  they  refused,  as  if  they  gave, 
their  assent ;  and  would  have  been  just 
the  same  if  their  assent  had  never  been 
asked. 

Then  in  a  work  which  is  deemed  a  great 
authority  among  the  Fathers,  I  mean 
Cyprian* s  letter  to  the  Spanish  people, 
we  find  it  written  that  no  one  should 
•*  be  ordained  but  in  the  presence  of  the 
people."  Now  why  ?  The  reason  is  given, 
and  it  throws  light  upon  the  call,  for  I 
take  the  call  to  be  a  sort  of  remnant  of 
this  popular  presence ;  the  nature  of  the 
call  is  exceedingly  ill-defined,  and  its  his- 
tory is  admitted  on  all  hands  to  be  very 
obscure ;  as  far  as  it  ever  existed  in  any- 
thing like  a  substantive  shape  (except  at 
one  period  when  patronage  was  avowedly 
abolished  by  law)  it  is  now  put  down  by 
law,  as  I  shall  show  in  a  further  part  of 
my  argument.  But  its  nature  seems  to 
be  illustrated  by  the  reason  which  Cyprian 
assigns  for  the  presence  of  the  people  at 
ordinations  : — 

"  No  one  should  be  ordained," 

(it  is  rather  an  advice  or  a  recommenda* 
tion  than  a  law  or  a  construction  put  upon 
a  law,) 

"  Xo  one  Bhouid  be  ordained  but  in  the  pre- 
the  people,  to  the  end  that  the  demerits 
'  ad  may  be  disclosed,  and  the  merifs  of 
— ciaimed."(c) 

rtunity  was   to   be  given  for 
^  jther  the  life  and  conversa- 


»rima  Pars.  Dist.  LXIII.  c.  26. 

I.  11. 
Spistle  LXVIII.    4.      Library    of    the 
'  '7.  p.  211. 


tion  were  good  or  bad,  because  that  tended 
to   inform   the'  conscience  of  the  bishop 
who  was  to  ordain  the  clerk,  and  that 
tends  in  Presbyterian  govemmeut  to  in- 
i  form  the  conscience  of  the  Presbytery, 
I  who  are  to  judge,  as  I  shall  presently 
show,  and  only  to  judge  of  the  candidate  s 
qualifications,  the   life  and   conversation 
being  one  of  those  clerical  qualifications. 
,  It  was  for  the  purpose  of  informing  the 
I  party  who  was  to  decide,  that  he  might 
I  inquire,  and  upon  inquiry  might   deter- 
mine. 

Then  there  is,   in   493,   a  rescript  of 
Gelasius,{a)  which  states  that  the  right  of 
rejection  does  not  exist  at  all  in  the  people, 
for  it  expressly  says, — 

'*  If  their  objections  are  groundless," 

which  implies  giving  a  reason,  and  im- 
'  plies  no  veto,   no   dissent.     Dissent  is  a 
I  mere   refusal,   but   this   must  have  been 
,  grounded  upon  reasons,  because  he  says 
that  those  reasons  are  to  be  submitted  to 
the  clergy,  and  if  groundlesH,  the  clergy 
'  are  to  remove  them  by  admonition,  and 
thereby  to  compel  an   assent.     Does  not 
that  clearly  show  that  if  the  reasons,  in 
the  opinion  of  the  clergy,  were  ground- 
less, the  clergy  were  to  proceed  as  if  there 
had  been  no  dissent,  and  to  deem  a  dissent 
founded  upon  bad  reasons,   or  upon  no 
reasons  at  all,  as  of  no  force  at  all  ? 

Then,  in  the  jrear  886,  Pope  Stephen 
says,  referring  distinctly  to  the  same  sub- 
ject,— 

**  Docendus  est  populas,  non  6equendu8.**(6) 

A  very  pontifical  doctrine,  no  doubt, 
and  one  which  by  most  pontiffs  was  very 
amply  and  very  accurately  practised,  to- 
gether with  another  principle  as  reli- 
giously acted  upon,  namely,  that  the  flock 
were  to  be  fleeced  as  well  as  taught.  That 
honour  belongs  to  the  Papal,  and,  Grod 
knows,  not  at  all  to  the  Presbyterian 
Church, 

Now,  what  says  Bochmer,  in  a  book 
which  is  of  great  authority — authority  in 
foreign  countries  as  well  as  among  the 
canonists  of  our  own — I  mean  his  **  Jwe 
Parochiale ; '*  it  is  cited  by  one  of  the 
learned  judges. (c)     He  8ays((Z) ; — 

**Patrono  voturo  decisivum  in  electione  tri- 
buatur." 

Now  see  the  diff'erence  between  the 
patrons  and  the  populus : — 

*'  populo  negativam  ut  possint  dissentire," 


(a)  Decreti  Prima  Pars.  Dist.  LXIII.  c.  11. 
(6)  76.  C.12. 

(c)  Lord  Corehouse,  Robertson's  Report,  vol. 
2,  p.  220. 

(d)  Jus  Parochiale  III.  1,  18. 
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But  howP  Not  as  the  Auchterarder 
people  have  done,  and  as  the  Presbytery 
has  allowed  them  to  do,  merely  to  dissent, 
without  reason,  and  with  nobody  to  judge 
of  the  reason : — 

"  non  tamen    aliter    quam  si  juttas  dissensiis 
causas  allegare  qaeant.'* 

They  must  not  only  dissent  and  give 
their  reasons,  but  their  dissent  must  be 
grounded  upon  such  just  reason  as  they 
aJlegare  queant,  that  is,  as  they  are  able 
truly  to  allege. 

Then  the  question  is,  who  is  to  decide 
upon  the  justice  of  those  reasons  ?  And 
that  question  is  best  answered  by  coming 
to  the  point  now  in  contest  between  the 
parties,  how  has  the  Scotch  law  deter- 
mined that  those  reasons  shall  be  examined 
and  decided  upon?  "We  are  thus  led  to 
what  is  certainly  the  very  pinch  of  this 
case,  and  which,  in  the  view  I  take  of  it, 
works  decisively  against  the  appellants, 
for  I  now  come  rx)  the  statute  law  of  Scot- 
land, upon  which  the  whole  controversy 
must  ultimately  depend.  Let  us  first  go 
to  the  original  Act  regulating  the  Presby- 
terian scheme,  the  Act  of  1592,  chapter 
116.  After  providing  for  the  exercise  of 
the  judicial  and  administrative  functions 
of  the  various  church  judicatures  in  Scot- 
land, it  concludes  in  these  words  : — 


tute.  There  having  been  an  Act  passed 
immediately  upon  the  Revolution,  the  Act 
of  1690,  chapter  5,  which  revives,  renews, 
and  confirms  the  Act  of  1592,  with  the  one 
exception  of  the  part  of  it  that  I  have  just 
read  relating  to  patronages,  and  states 
that  this  matter  is  reserved  to  be  the 
subject  of  future  legislative  provision — ^m 
performance  of  that  promise,  and  in  eom- 
plianoe,  M  it  were,  with  that  legislative 
notice,  came,  in  the  same  year,  the  twenty- 
third  chapter,  which  it  is  most  material, 
therefore,  that  I  should  now  bring  under 
the  view  of  your  Lordships.  It  is  en- 
titled, 

"  Act  concerning  Patronages," 


"  Ordains  all  presentation  to  benefices  to  be 
direct  to  the  particular  Presbyteries,  in  all  time 
coming,  with  full  power  to  give  collation  there- 
upon, and  to  pat  order  to  all  matters  and  causes 
ecclesiastical  within  their  bounds,  according  to 
the  discipline  of  the  kirk  :  Providing  the  fore- 
said Presbyteries  be  bound  and  astricted  to 
receive  and  admit  whatsoever  qualified  minister 
presented  by  His  Majesty  or  lay  patrons." 

So  that  they  were  bound  and  astricted 
by  the  force  of  this  statute  to  admit ;  and 
if  they  did  not  admit  they  broke  the  laws, 
they  acted  illegally,  and  were  liable  to 
the  consequences,  civil  and  other,  of  dis- 
obeying the  positive  and  clear  order  of  a 
statuts,  to  receive  and  admit  whoever  was 
presented  by  a  lay  patron,  if  duly  qualified. 
They  were  only  to  judge  of  his  qualifica- 
tion ;  and,  if  qualified,  they  were  bound 
and  astricted,  that  is,  they  were  ordered 
by  the  law  to  admit  him.  It  was  at  their 
peril,  quoad  civilem  effectwn,  and  also  quoad 
cdioa  effectuSi  that  they  refused  to  obey  the 
positive  mandate  of  the  King  and  the 
estates  of  Parliament. 

At  difierent  times  doubts  were  enter- 
tained whether  this  law  ought  to  be  con- 
tinued, and  some  fluctuations  existed  even 
in  the  practice  under  it,  in  one  or  other 
of  the  troublous  periods  of  Scottish  church 
history.  Nevertheless,  it  was  not  till  the 
year  1690  that  the  Legislature  itself  made 
any,  even  apparent,  tuteration  of  the  sta* 


and  it  undoubtedly  introduced,  for  the  first 
time,  a  total  change  in  the  law  of  patron- 
age. It  abolished  the  rights  of  pati^ons, 
and  indeed  radically  extirpated  pannage ; 
it  professed  to  do  no  less.  It  did  not  pro- 
ceed, as  some  would  have  done,  by  a  side 
wind,  professing  to  do  one  thing  and 
doing  another,  but  it  honestly,  openly, 
and  manfWy  avowed,  in  a  spirit  worthy 
of  men,  the  legitimate  successors  of  the 
Covenanters,  and  who  had  just  brought 
about  the  Revolution  of  168S  in  Scotland, 
— it  avowed  that  nothing  less  was  intended 
than  to  root  out  patronage  from  the  land. 
This  famous  statuto,  therefore,  begins  by 
pronouncing  the  doom  of  patronage,  and 
It  gives  the  cause  of  the  doom,  namely,  the 
crimes  of  the  offender  :^- 

**  Our  Sovereign  Lord  and  Lady  oonnderio^ 
that  the  power  of  presenting  ministers  to  vacant 
churches,  of  late  exercised  by  patrons,  hath  been 
greatly  abused,  and  is  inconvenient  to  be  con- 
tinued in  this  realm." 

The  sentence  has  thus  gone  forth  against 
patrons,  and  whatever  is  done  after  thia 
preamble  must  be  taken  to  be  in  execution 
of  this  judgment  for  the  offence,  namely, 
the  abuse  and  inconvenience  ascribed  to 
the  right  of  patronage.  The  sentence  is 
neither  more  nor  less  than  utterly  abolish- 
ing that  right,  for  that  cause. 

Jwow  this  is  most  effectually  done,  but 
it  is  material  to  consider  how  it  is  done, 
and  what  is  substituted  in  place  of  the 
thing  destroyed ;  because  one  part  of  the 
argument,  and  the  greater  part  of  it,  is  a 
falling  back  from  the  Act  of  1711,  the 
10th  of  Anne,  upon  the  Act  of  1690,  in  a 
way  and  by  a  process  of  reasoning  which 
I  marvel  at — ^which  the  more  I  rer''  *' — 
more  I  wonder  at,  and  upon  which  ^ 
presently  have  to  say  somewhr*^  ^ 
Lordships.    The  Act  proceeds : 

"That  in  case  of  the  vacancy  ,. 
ticular  church,  and  for  supplying  the  same 
a  minister,  the  heritors  of  the  said  parish  ( 
Protestants),  and  the  elders  of  the  said  f 
are  to  name  and  propose  the  person  to  the 
congr^;ation,  to  be  either  approven  '' 
proven  by  them." 
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The  process,  therefore,  is  clear;  it  is 
not  the  people,  it  is  not  the  congregation 
who  are  to  call,  but  it  is  a  very  select  por- 
tion ;  it  may  be  five  people,  it  may  be  four 
people;  there  may  be  but  one  heritor  and 
three  elders,  and  these  are  constituted  a 
kind  of  corporate  body.  For  what  pur- 
pose ?  For  the  purpose  of  presenting  to 
the  people.  Then  the  presentation  is 
hereby  taken  from  the  patrons,  because 
they  have  abused  it,  and  because  it  was 
found  inconvenient ;  and  it  is  transferred 
to  this  new  body,  the  heritors  and  elders, 
who  are  to  present  to  the  congregation. 
If  the  congregation  disapproves,  the  dis- 
appioTers  are  to  do — what  P  To  exercise 
a  veto?  To  give  their  dissent,  as  the  se- 
cond article  of  the  condescendence  pleads, 
and  the  answer  to  it  admits,  and  as  the 
Presbyteries  state,  to  be  their  sole  reason 
for  not  admitting  Mr.  JB.  Young  ?  No 
such  thing ;  they  are  to 

**  give  in  their  reasons," 

just  as  the  canon  of  428,  just  as  the 
eanon  of  493,  just  as  the  rescript  of  493, 
and  as  Pope  StepJiamis^s  rescript  of  886, 
and  as  Boehmer^s  authority,  with  respect 
to  those  old  times,  states  to  have  been  the 
church  law  even  then.  They  are  **  to  give 
in  their  reasons."  Now,  what  is  to  be 
done  upon  the  reasons,  and  why  are  they 
to  give  them  P — 

"to  the  efiPect  the  affair  m%y  be  cogDOsced 
upon  by  the  Presbytery  of  the  bounds,  at  whose 
jadgment  and  by  whose  determination  the  calling 
and  entiy  of  a  particular  minister  is  to  be  ordered 
and  concluded.*' 

Now,  I  pray  your  Lordships  to  stop 
here,  and  to  form  a  clear  idea  (for  it  is 
moat  important  to  the  subsequent  part  of 
my  argument)  of  what  the  scheme  is  of 
presentonent  and  admission,  which  is  laid 
down  by  this  important  statute.  Patron- 
age was  to  be  abolished.  It  had  sinned  in 
two  ways :  first,  by  its  abnse,  and,  se- 
condly, by  its  inconvenience  ;  therefore  it 
was  to  be  extinguished,  and  another  pro- 
cess of  election  to  be  substituted  in  its 
room.  Then  what  is  this  process  ?  The 
heritor,  or  heritors  and  olders,  are  to 
present  to  the  congregations ;  and  the 
congregations  are  either  to  say  that  they 
approve  or  that  they  disapprove.  If  they 
diMLnnrnvA  they  are  to  give  their  reasons. 

one  are  to  be  decided  upon,  not 
<  cj^  by  the  heritors  and  elders,  but 

^  resbytery  of  the  bounds,  and  by 

1  rirt^ry  of  the  bounds  cognoscing, 

^  say  judicially  examining,  the 

I  ,jie  sufficiency  of  those  reasons. 

I  all  cases  of  judicial  examina- 
^hings  may  happen.    The  Pres- 

'  eifiier  demur  as  it  were,  and 

^     ^ey  of  the  grounds  stated 


by  the  congregation ;  they  may  say,  if  all 
those  things  are  true  they  are  no  objection 
to  the  admission  ;  or  the  Presbytery  may 
go  to  issue  upon  the  fact ;  they  may  say, 
it  is  true  that,  if  the  statement  of  fact  be 
well  grounded,  it  forms  a  sufficient  cause 
for  our  rejection  ;  but  the  fact  is  denied, 
or  is  doubted  ;  inquire  as  to  the  fact.  If 
upon  both  of  those  inquiries  they  find  that 
the  congregation  is  right,  then,  the  rea- 
sons being  well-founded  in  fact  and  in 
law,  the  Presbytery  are  to  reject  the  party 
presented.  If  either  inquiry  proves 
against  the  congregation;  if  either  the  facts 
amount  in  the  judgment  of  the  Presbytery 
to  no  disqualification,  or  if  the  statement 
of  fact  be  found  untrue,  then  the  Presby- 
tery are  to  reject,  not  the  candidate,  but 
the  reasons  of  the  congregation,  and  to 
admit  and  induct  the  presentee.  So  that 
here  is  a  completely  new  form  of  pro- 
ceeding instituted,  for  the  first  time,  in 
Scotland,  an  abolition  of  the  right  of 
patronage,  and  a  transler  of  that  right  to 
the  heritors  and  the  kirk-session,  with  the 
concurrence  of  the  ])eople,  and  with  the 
supervision  and  final  judgment  of  the 
Presbytery ;  and,  all  those  parties  com- 
bining, the  operation  is  completed  one 
way  or  another,  either  the  presentee  of 
the  heritors  and  kirk-session  is  rejected, 
or  the  presentee  is  admitted,  and  obtains 
possession  of  the  cure. 

My  Lords,  keeping  the  provision  of  the 
Act  of  1690  steadily  in  view,  let  us  see 
what  next  took  place.  If  this  had  con- 
tinued the  law  of  the  land,  if  this  statute 
had  been  left  unre]iealed,  no  man  could 
have  said  that  Lord  Kinnoull,  or  any 
other  patron,  had  the  right  to  presenta- 
tion, it  was  alx)lishcd.  It  was  avowed  to 
be  abolished.  The  reason  of  the  abolition 
was  given.  A  transfer  was  made,  and  the 
party  was  indicated  to  whom  the  transfej*, 
as  the  substitute  of  the  patron,  was 
effected  by  the  Act.  But  if  this  is  true, 
another  thing  is  equally  true  :  that  no- 
thing like  the  present  arrangement  laid 
down  by  the  General  Assembly,  and 
followed  by  the  Presbytery,  would  have 
arisen  under  that  law.  This  arrangement 
is  something  wholly  different.  It  is  no 
presentment  to  the  congregation  by  the 
heritors  and  kirk-session  ;  it  is  no  refusal 
upon  reasons  given  in  by  the  congrega- 
tion ;  it  is  no  cognoscing  and  adjudication 
by  the  Presbytery ;  but  it  is  a  totally 
different  proceeding,  invented  for  the  first 
time  in  the  year  of  giace  1834,  and  which, 
at  the  revolution  of  1690,  was  no  more 
dreamt  of  than  it  was  in  the  reign  of 
James  6.,  in  the  year  159-2.  It  is  a  totally 
different  process,  not  in  the  slightest 
degree  resembling  the  other.  So  that  if 
we  are  driven  back  in  the  argument  from 
the  statute  of  Anne,  to  which  I  am  now 
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coming,  and  are  to  fall  back  upon  the 
statute  of  William  and  Mary,  we  are  then, 
no  doubt,  driven  away  from  the  right  of 
patronage,  and  the  Act  of  Anne  is  re- 
pealed (though  only  by  our  misconstruc- 
tion of  it,  and  not  by  the  Legislature),  but 
we  do  not  fall  back  iifX)n  the  present 
proceeding  of  the  Auchterarder  I*resby- 
tery,  or  anything  like  it ;  we  fall  back 
upon  a  totally  different  state  of  things, 
namely,  patronage  transferred  from  the 
patron  to  the  heritor  and  kirk -session,  and 
reasons  to  be  given  for  dissent  by  the  con- 
gregation, and  those  rer*sons  to  be  adjudi- 
cated upon,  after  being  cognosced,  by  the 
Presbytery  ;  which  is  a  thing  as  different 
from  what  has  been  done  upK)n  the  present 
occasion  as  can  well  be  imagined. 

Therefore,  let  us  now  see  what  was 
done,  and  why  it  was  done,  by  the  10th  of 
Anne,  in  the  year  1711.  I  must  here  say, 
that,  with  all  the  respect  and  reverence 
which  I  habitually  feel  for  the  authors  of 
the  Revolution,  both  in  England  and  Scot- 
land; if  they  had  never  done  anything 
wiser,  or  anything  more  just,  or  more 
considerate  than  they  did  in  passing  the 
Act  of  1690,  chapter  23, 1  should  not  have 
thought  them  entitled  to  all  the  veneration 
with  which  we  are  wont  almost  instinc- 
tively to  mention  their  names.  I  cannot 
conceive  anything  more  strikingly  different 
from  the  conduct  of  the  Somerses,  the 
Godolphins,  and  the  other  great  men  who 
brought  about  the  Revolution  in  this 
country,  whose  conduct  in  all  particulars, 
civil  and  ecclesiastical,  was  marked  by  the 
most  careful,  and  delicate,  and  cautious 
dealing  with  all  existing  institutions,  all 
positive  rights,  all  vested  interests.  I  can 
conceive  nothing  more  widely  different 
from  the  spirit  that  presided  over  all  the 
proceedings  of  those  great  men,  than  this 
Act  of  the  Scotch  Estates  in  Parliament 
assembled.  For,  upon  a  vague  and  general 
allegation  of  abuse  and  inconvenience,  it 
takes  away  the  rights  of  the  lay  patrons, 
it  gives  them  no  opportunity  of  defending 
themselves  against  the  one  charge,  or 
arguing  against  the  other;  and  it  then 
admits  in  express  terms,  that  they  have  a 
valuable  right  of  property,  because  it 
professes  to  give  them  a  compensation — 
600  merks  was  given,  equal  to  about  35Z. ; 
and  be  it  observed  that  this  very  hasty, 
crude,  and  ill-concocted  provision,  gives 
the  same  compensation  for  all  advowsons, 
whatever  might  be  the  difference  in  their 
value.  It  was  therefore  a  very  great 
encroachment,  very  hastily  and  violently 
made,  upon  the  rights  of  private  property, 
the  existence  of  which  it  admitted,  while 
it  gave  nothing  that  could  be  called  an 
equivalent  in  return  for  what  it  confiscated. 
But,  after  twenty-one  years  of  this  new 
scheme,  there  comes  the  statute  of  Anne 


in  1711,  and  its  reasons  arc  given  in  the 
preamble :  — 

**  Whereas,  by  the  ancient  laws  and  constitu- 
tions of  that  part  of  Great  Britain  called  Scot- 
land, the  prcsendnj^  of  ministers  to  vacant 
churches  did  of  right  belonfj  to  the  patrons, 
until,  by  the  Act  of  1690,  the  presentation  was 
taken  from  the  patrons  and  ^'ven  to  the  heritors 
and  elders  of  the  respective  parishes ;  and,  in 
place  of  the  right  of  presentation,  the  heritors 
and  iiferenters  of  every  parish  were  to  pay  to 
the  respective  patrons  a  small  and  inconsiderable 
■am  of  money  :  And  whereas,  by  the  15th  Act 
of  the  5th  session,  and  by  the  13th  Act  of  the 
6th  session  of  the  said  King  William,  the  one 
intituled  *  An  Act  for  encouraging  of  l^reachers 
at  vacant  churches  be-Northforth,'  and  the 
other  intituled  *  An  Act  in  favour  of  Preachers 
be-Northforth,*  there  are  several  burthens  im- 
posed upon  vacant  stipends  to  the  prejudice  of 
the  patron's  right  of  disposing  thereof :  And 
whereas  that  way  of  calling  ministers  has  proved 
inconvenient"—- 

here  they  adopt  a  very  opposite  mode  o  f 
reasoning  db  inc»mvenieHti,  which,  although 
no  argument  in  construing  a  statute  or 
expounding  a  law,  may  sometimes  be  an 
admirable  reason  for  making  a  law,  or  for 
repealing  one  already  made,  and  for  alter- 
ing a  practice  tried  by  experience,  espe- 
cially as  that  practice  was  only  twenty-one 
years  old, — 

"  and  has  not  only  occasioned  great  heats  and 
divisions  amongst  those  who,  by  the  aforesaid 
Act,  were  entitl<;d  and  authorised  to  call  mim«- 
ters,  but  likewise  has  been  a  great  hardship 
upon  the  patrons,  whose  predecessors  had 
founded  and  endowed  those  churches,  and  who 
have  not  received  payment  or  satisfaction  for 
their  right  of  patronage  from  the  heritors  or 
life-renters,  nor  have  granted  renunciations  of 
their  rights  on  that  account." 

For  these  reasons,  and  stronger  can 
hardly  be  conceived,  first,  because  an  nn- 
compensated  violation  of  private  property 
had  oeen  committed,  an  interference  with 
a  valuable  estate  without  compensation; 
secondly,  because  great  inconvenience 
had  been  occasioned  by  causing  heats  and 
animosities  in  the  exercise  of  the  new 
right  in  the  new  hands  to  which  it  had 
been  transferred  from  the  lawful  owners  ; 
for  these  very  sufficient  reasons  the  Act 
proceeds  immediately  to  '*  repeal  and  make 
void"  the  said  Act  of  1690  concerning 
patronage. 

That  Act  is,  therefore,  by  th-    ----- 

Anne  completely  repealed  and  abroj 
and  it  from  thenceforward  ceased  to 
just  as  much  as   if   it  had  neve 
enacted  at  all.     Then,  in  order  tb' 
might  be  no  doubi,  when  that  - 
repealed,  what  the  law  existing  be^ 
was,  a  declaratory  clause  follows 

"  That  in  all  time  coming  the  right  v 
every  patron  or  patrons  to  the  prer'"' 
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msuaten  to  churches  and  henefices,  and  the 
disposing  of  the  vacant  stipends  for  pious  uses 
vithm  the  parish,  be  restored,  settled,  and  con- 
finned  to  them,  the  aforesaid  Acts,  or  any  Act, 
itatttte,  or  custom  to  the  contrary  in  anywise 
DOtwithstandiujr ;  and  that  from  and  after  the 
1st  day  of  May  1712  it  shaU  be  lawful  for  Her 
Msjesty,  her  heirj,  and  successors,  and  for 
every  other  person  or  persons  who  have  right 
to  any  patronage,  to  present  a  qualified  minister 
or  ministers  to  any  church  or  churches  whereof  I 
they  are  patrons,  which  shall  at  any  time  after  ; 
the  said  Ist  day  of  May  happen  to  be  vacant ; 
ind  the  Presbytery  of  the  respective  bounds 
iball,  and  is  hereby  oldiged  to  receive  and  admit 
m  the  same  manner  such  qualified  person  or 
persons,  minister  or  ministers,  as  shall  be  pre- 
BCBted  by  the  respective  patrons,  as  the  persons 
or  ministers  presented  before  the  making  of  this 
Act  ought  to  have  been  admitted." 

Now,  if  the  Act  had  stood  without  this 
htet  proviso  as  to  the  manner  of  indacting, 
no  doubt  whatever  could  have  existed  in 
any  man's  mind  upon  the  state  of  the  law 
which  is  to  regulate  this  question,  for  you 
would  then  bave  had  the  Act  of   1690 
abrogated   altogether.    You  would  have 
had  the  right  of  the  heritors  and  elders  to 
^sent  to  the  people,  and  the  people  to 
oissent  upon  reasons,  and  the  Presbytery 
to  cognosce  those  reasons  and  adjudicate 
thereupon,  entirely  repealed,  as  much  as  if 
it  had  never  been  bestowed  upon  the  parties. 
Such  rights  only  existed  for  twenty-one 
yeu^s,  and  this  Act  would  have  repealed 
them  at  the  end  of  the  twenty-one  years. 
Ton  would  then  have  had  a  declaration, 
or  a  Btat^itory  enactment,  in  1711,  that  all 
pucrons  had  a  right  to  present,  and  that 
all  qualified  persons  by  them  so  presented, 
that  is  to  say,  all  persons  who  had  the  due 
qualification^  without  any  other  condition 
whateTer,  should  at  once  be  invested  with 
the  living.    That  would  have  been    the 
clear,  undeniable,  unquestionable  law  of 
the  land,  had  not  these  word^  which  I 
have  last  read  been  adjected  in  the  form 
of  a  proviso  or  a  regulation.     The  argu- 
ment, then,  will  turn  upon  the  force  and 
effect  ©f  tiiese  words ;  and,  therefore,  two 
points  are  raised  upon  this  Act,  and  upon 
those  two  I  am  now  about  to  give  my 
opmion,  with  the  reasons  of  that  opinion. 
The  one  question  is.  What  was  meant  by 
•*  qualified  person  "  P  and  the  other  ques- 
tion is.  How  far  this  repeal  of  the  former 
tne  revival  of  patronage  is  quali- 
3  estricted,  or  in  any  manner  or 

ified,  by  the  reference    therein 
he  manner  of  inducting  persons 
before  the  making  of  the  Act  P 
re  tiie  two  points  material  to  be 
red  which   are   raised   upon   the 
uction  of  this  statute,  and  I  address 
" '    "lem  in  their  order. 

<h  respect  to  qualification,  I  am 
•   -^"Mnsed  to  find,  in  the  very 


able  and  learned  arguments  from  tK^ 
Bench  below,  an  attempt  made  to  show 
that  *' qualification ''  is  of  such  extensive 
meaning  that  within  its  scope  may  be 
brought  the  whole  of  the  matter  at  pre- 
sent in  dispute,  namely,  the  acccptaole- 
ness,  and  reception  of  the  party  presented 
by  the  congregation,  as  finding  favour  in 
their  sight.  Much  ingenuity  is  displayed 
by  several  of  those  learned  pet-sons,  .for 
seme  of  whom  I  have  the  greatest  respect, 
whose  subtlety  I  know  to  be  unbounded, 
and  the  fertility  of  whose  imagination  in 
dealing  with  questions  I  know  to  have  no 
limits.  That  subtlety,  and  ingenuity,  and 
fancy,  I  think,  are  shown  in  endeavouring 
to  give  this  widely  comprehensive  sense  to 
the  term  qualification.  It  was  said(a)  Dr. 
Parr  might  have  been  a  very  able  divino 
in  England,  and  a  most  learned  man  in 
the  Church,  and  yet  very  unfit  to  teach 
the  parish  of  Auchterarder ;  such  eminent 
men  will  do  in  one  place,  in  Glasgow  or 
Edinburgh,  but  they  will  be  thrown  away 
entirely  when  they  are  sent  to  waste  their 
gifts  t^on  the  desert  air  of  some  Scotch, 
mountainous  or  insulai*,  parish.  It  is 
justly  said,  indeed,  that  a  man  is  not  fie 
to  teach  them  who  does  not  speak  their 
language,  but  such  a  man  cannot  be  called 
a  qualified  person.  Language  is  one  essen- 
tial part  of  qualification,  it  belongs  to 
literature,  though  it  is  the  Fimple  portion 
of  letters.  If  a  man  knew  Greek  and 
Hebrew,  and  did  not  know  the  mother- 
tongue  he  was  to  preach  in,  I  should  say 
he  was  minus  eufficlens  in  litevatiira,  and 


(a)  "The  preacher  may  be  orthodox  and 
learned  and  eloquent :  but  be  may  be  too  rapid 
for  the  compreheuiiion  of  a  dull  parish — too 
ornate  for  their  rusticity — too  erudite  for  their 
ignorance  ...  If  Dr.  Clarke  had  preached 
his  great  sermons  on  the  a  priori  argument  for 
the  existence  of  aDiety,  at  Auchterarder,  or  Dr. 
Parr  some  of  his  learned  di**courses  ou  the  fir^t 
verses  of  St.  John,  I  think  the  cougregatiou 
would  have  been  well  entitled  to  say  that  they 
could  receive  no  benefit  from  such  lofty  minis- 
trations. But  there  may  be  many  other  most 
solid  grounds  for  such  a  conviction.  He  may 
be  sorly  and  .repulsive  in  bis  manners,  or  too 
brisk  and  airy  to  suit  their  gravity,  or  too  cold 
and  reserved  to  invite  their  confidence,  or  give 
promise  of  any  comfort  in  an  intercourse  which 
ought  to  be  endearing.  None  of  these  things 
could  well  be  stated  as  specific  objections ;  or 
very  well  proved  otherwise  than  by  the  testimony 
of  those  who  were  conscious  of  their  effects  on 
themselves.  But  can  it  be  doubted  that  they 
are  serious  disqualifications?  And  that  the 
least 'of  them  is  &r  more  likely  to  unfit  the 
pastor  for  the  successful  discharge  of  his  duties 
than  a  little  less  Hebrew  or  Church  History 
than  may  have  been  required  by  his  learned 
and  reverend  examiners." — Lord  Jeffrey.  Ro- 
bertson's Report,  vol.  2,  p.  392. 
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SO  nofc  a  qualified  person.  Bat  we  have 
here  no  question  of  literary  qualification ; 
the  question  alleged  to  come  under  the 
larger  sense  of  the  word  is  that  of  accept- 
able or  not  acceptable  to  the  flock,  and  to 
carry  this  within  the  meaning  of  "  quali- 
fied '*  is  the  attempt  of  these  expounders 
of  the  Act. 

A  man,  say  they,  may  be  of  such  rude 
and  stem  manners,  he  may  be  so  disagree- 
able in  his  habits  of  life,  or  he  may  be  so 
much  above  his  flock  in  his  manners,  and 
so  entirely  disqualified  for  association  with 
them  that  they  will  receive  no  edification 
from  his  minidtrations.  My  Lords,  if  it 
amount  to  anything  affecting  his  morals, 
his  life,  and  conversation,  that  comes,  no 
doubt  within  the  meaning  of*  qualified," 
but  if  it  is  merely  that  they  do  not  like 
him  as  well  as  they  might ;  that  they  pre- 
fer another  to  him ;  that  they  do  not  fancy 
him  so  much  as  it  is  to  be  wished  they 
did,  the  law  has  affixed  to  the  word 
"  qualified  "  no  such  meaning  as  that.  It 
is  quite  clear  that  it  is  a  violent  strain 
upon  the  law  to  impute  to  it  such  a  mean- 
ing. 

But  I  do  not  rest  my  position  upon 
argument  alone ;  I  am  going  to  show  your 
Lordships  that  no  such  meaning  can  pos- 
sibly, by  the  law  of  Scotland,  be  given  to 
the  word  **  qualified."  It  is  a  technical 
word  in  this  question.  It  is  not  the  word 
'*  qualified"  used  in  its  general  sense,  as 
you  talk  of  a  man's  qualities,  of  his  capa- 
city, of  his  abilities,  of  his  merits,  which 
are  all  general  phrases,  and  none  of  them 
technically  defined.  The  word  "  qualified  " 
is  as  much  a  known  word  of  the  law,  and 
has  as  much  a  technical  sense  imposed 
upon  it  by  the  statutes,  by  the  law  autho- 
rities, by  the  opinions  of  commentators, 
by  the  dicta  of  judges,  as  the  word  **  quali- 
fication" has  when  used  to  express  the 
right  to  kill  game,  or  when  used  to  express 
a  right  to  vote  in  the  election  of  a  member 
of  Parliament.  It  is  perfectly  technical, 
aud  it  is  an  understood  technical  expres- 
sion. 

I  now  go  to  the  most  venerable  of  all 
authorities  in  the  law  of  Scotland,  hecause 
the  most  ancient,  the  Regiamfi  Majestatem ; 
and  I  am  the  more  induced  to  resort 
thereto,  that  it  is  brought  from  a  period 
when  the  right  of  patronage  was  weaker 
than  it  has  been  since,  when  the  rights  of 
advowsona  were  not  understood  as  tho- 
roughly as  they  have  subsequently  been, 
and  before  the  Legislature  had  ever  exer- 
cised its  discretion  upon  the  subject  or 
made  any  enactment  touching  those  rights. 
I  the  more  go  to  the  Regiwm  Majestatem 
for  this  further  reason,  that  it  is  of  high 
authority  in  the  English  law.  At  one 
time  it  was  doubted  among  the  legal  anti- 
quaries whether  it  was  a  Scotch  or  an 


I  English  book ;  and  it  was  said,  wit^  the 
'  usual  national  feeling  of  onr  Scotch  felloir 
\  subjects,  that  it  was  a  Scotch  work  origi* 
!  nally,  and  had  been  transferred  and  adopted 
j  by  an  English  lawyer.  But  I  believe  all 
'  men  now  admit  that  it  was  originally  an. 
'  English  book ;  that  the  original  work  is  by 

our  QlanviUe,  whose  book  was  adopted  in. 
I  Scotland.  This  circumstance  shows  that 
'  the  law  of  the  two  countries  was  nearly,  iT 

not  precisely,  the  same  in  those  remote 
!  ages  how  widely-soever  they  may  diiSar 
,  now. 

The  Begiam  Majestatem(a)  has  these  im- 
portant words : — 

**  Ane  laick  patron  sould  beware  .  .  .  tbmt 
quhen  ane  kirk  or  ncarage  sail  happen  to 
vaik," 

that  is,  to  be  vacant, 
I 
'  '*  that  he  present  thereto  ane  worthie  man  quaU- 

fied  "— 

How  ?     By    being   acceptable    to   the 
people  from  his  eloquence,  or  from  his 
I  manner  of  demeaning  himself  in  society  ? 
No  such  thing : — 

**  qualified  in  literature,  life,  and  manners," 
that  is,  morals, 

'*  within  fonre  months  after  that  he  knows  the 
kirk  to  be  vacant,  that  be  the  longer  delav  of 
the  presentation  he  prejudge  nocht  himself.' 

The  law  is  cussumed  as  clear,  and  the 
very  object  of  this  passage  is  to  prescribe 
the  time  beyond  which  the  patron's  rifl;lit 
may  lapse.  To  prevent  this  it  says,  "  Let 
him  take  care  to  present  within  four 
months." 

Now,  what  has  he  to  doP  He  is  to 
present  a  qualified  person.  How  is  he  to 
be  qualified  ?  In  literature,  life,  and 
manners.  All  the  qualification  which 
there  is  imposed  upon  him  the  necessity 
of  looking  to  is  this,  that  the  party  pre- 
sented has  sufficient  literature,  a  pure 
life,  and  godly  manners. 

The  same  is  the  doctrine  laid  down  in 
all  the  most  venerable  commentators ;  and 
I  do  not  now  quote  Banktmi  for  two 
reasons :  first,  because  he  is  much  more 
modem ;  and,  secondly,  because  a  most 
learned  judge,  for  whom  I  have  the  most 
constant  and  inviolable  respect,  eve**  «'*»'»- 
I  most  differ  from  him,  I  meai 
Moncreiff,  throws  a  doubt  up<m  the  ai 
rity  of  Banlcton,{h)  as  if  his  opinioi  "" 

(a)  Lib.  i.  c.  2.  s.  8. 

(6)  Andrew  McDouall,  Lord  Bank. 
Institute  of  the  Laws  of  Scotland  in  Civil  Bi 
Edin.  1751-3,  Bk.  II.  tit.  viii.  68,  commer* 
10  Anne,  c.  12.  as  follows  : — **  The  late  b 
bears,  that  the  presbytery  is  obliged  ^'^  • 
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no  great  weight  generally,  which  I  own 
sorprised  me.  It  was  new  to  me;  I 
lUwajs  understood  that  his  authority  had 
risen  of  late  years  yery  much  in  our 
courtfl.  Such  was  the  language  at  the 
bar  during  the  time  of  Lord  Eldon, 
daring  the  time  of  my  noble  and  learned 
friend  who  succeeded  him,  and  during  my 
own  time.  But,  howeyer,  Lord  Moncreiff 
is  a  yery  high  authority ;  and  what  he  has 
said  will  lead  me,  as  often  as  Bankton  is 
quoted,  to  reconsider  this  matter.  But 
his  Lordship  also  says  he  is  peculiarly  of 
leas  authority  upon  a  question  of  this 
nature,  because  it  is  well  known  that  he 
had  taken  a  strong  part  upon  the  church 
patronage  question.  Therefore  I  do  not 
quote  Bankton  at  all.  But  Balfour(a)  I 
cite,  and  in  his  Practicks  he  lays  it  down 
thus : — 

''Ane  qualify  it  and  habil  persoune,  of  suffi- 
cient literatare,  honest  in  life,  of  gude  maneris." 

That  exactly  corresponds  with  the  words 
in  the  Begiam  Majesiatem,  which  says  : — 

**  Qualified  in  literature,  life,  and  manners.'* 

Therefore,  I  take  it  to  be  clearly  esta- 
blished by  these  authorities,  and  I  know 
of  nothing  which  does  not  confirm  them, 
m  any  of  tlie  dicta  of  judges,  or  the  deci- 
sions either  of  the  ecclesiastical  or  the 
municipal  courts,  that  **  qualification"  is 
a  technical  word,  meaning  sufficiency  in 
literature  and  honest  life,  as  Balfmt/r  has 
it,  and  of  good  manners,  meaning  thereby 


and  admit  the  person  presented  in  the  same 
laonner  a»  persons  presented  before  the  making 
of  ike  Act  ought  to  have  been  admitted.  Now 
by  the  Act  of  1690,  the  person  named  or  pre- 
sented by  the  heritors  and  elders  behoved  to  be 
proposed  to  the  congregation,  to  be  approved  or 
disapproved  by  them,  and,  if  they  disapproved, 
the  presbvtery  were  to  cognosce  and  determine 
therein :  it  oiay  therefore  be  doubted  that  that 
method  must  still  be  followed.  I  conceive 
neither  people  nor  presbytery  can  obstruct  the 
settlement,  except  upon  objections  to  the  pre- 
8entee*8  life  or  doctrine,  and  that  the  method 
in  the  Act  of  1690  is  not  now  the  rule.  The 
manner  mentioned  in  the  British  statute  must 
be  that  which  took  place  formerly,  when  patrons 
had  the  right  of  presentation,  they  being  restored 
to  their  ancient  right ;  and,  if  it  were  otherwise, 
t^  '  ytery  would  have  it  in  their  power  to 

s  .  _-.  the  presentation  upon  suggestions  from 
t  Ae,  which   was  not  intended ;  nor  did 

9  i  take  pbice  when  the  patrons  pre- 

a  e  purest  times  of  presbytery."    Lord 

1  T  (voL  2,  p.  834,  of  Robertson's  Report) 

<  ankton  as  "  a  very  feeble  authority 

ible  opinion— on  such  a  question, 

>  authority  in  matter  of  opinion  on 

>  ,  .at  least  of  all  here." 

Salfonr's    Fraeticks,    p.  501;    *<Anent 
I  ^  natronage  of  Kirkes.'' 
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good  morals  ;  and  no  one  is  more  ready  to 
admit  at  once  than  I  am  that,  upon  cog- 
noscing this  matter,  as  the  statute  of  1690 
expresses  it,  if  objections  to  the  literature, 
to  the  life,  to  the  morals,  be  made,  the 
Presbytery,  the  kirk  court,  with  an  appeal 
to  the  Synod,  and  an  ultimate  appeal  to 
the  Assembly,  are  the  judges  of  his  quali- 
fications in  these  respects.  But  I  also 
venture  to  assert  it,  as  a  thing  equally 
clear,  that  his  being  acceptable,  or  not, 
upon  other  grounds,  not  even  stated  by 
the  parish — tneir  saying  they  do  not  like 
him,  they  have  an  aversion  to  him,  they 
prefer  any  other  to  him,  they  prefer  every 
other  to  him,  he  is  the  man  in  all  the 
world  they  do  not  wish  to  have  among 
them — may  be  stating  a  thing  very  much 
to  be  lamented,  may  be  a  thing  very  fit  to 
be  submitted  for  the  consideration  of  the 
patron,  may  prove  it  to  be  exceedingly 
unfortunate  that  a  man  the  object  of  such 
prejudice,  however  groundless,  should  be 
forced  upon  the  people  as  their  pastor,  but 
is  nothing  like  a  defect  in  the  person's 
qualification,  and  is  nothing  of  which  the 
law  will  take  any  kind  of  cognisance.  I 
would,  however,  add,  in  passing,  that  I 
cannot  at  all  admit  even  the  strongest 
prejudice,  universally  entertained,  against 
a  presentee  to  be  decisive  that  the  patron 
was  wrong  and  the  people  right ;  I  cannot 
assume  that,  because  he  is  one  unani- 
mously rejected  by  the  ^xjoplo  at  the  time 
of  his  presentation,  he  might  not  after- 
wards turn  out  to  be  a  very  fit  pastor  for 
them ;  because  we  know  of  instances  in 
which,  if  that  had  been  held  a  sufficient 
objection,  some  of  the  greatest  ornaments 
of  the  Church  of  Scotland  never  would 
have  filled  the  pulpit  for  one  single  hour 
after  their  nomination ;  and  if  I  mention 
the  truly  venerable  name  of  Dr.  Beid,  one 
of  the  most  eminent  philosophers  that  any 
country  in  any  age  ever  produced,  I  at 
once  recall  to  the  recollection  of  such  of 
your  Lordships  as  are  connected  with 
Scotland  a  remarkable  instance  of  what  I 
am  now  stating.  He  never  would  have 
been  minister  of  the  parish  of  New  Machar, 
in  the  county  of  Aberdeen,  if  the  strong 
and  unanimous  objection  of  the  people 
had  been  reckoned  decisive.  He  was 
settled  there  by  main  force,  I  believe  by 
the  military,  and  against  the  strongly 
expressed  wishes  and  will  of  the  people ; 
and  yet  he  became,  before  many  months 
had  passed  by,  one  of  the  best  beloved 
ministers  that  ever  officiated  at  the  altars 
of  his  country.  But  be  that  as  it  may, 
and  supposing  we  admit  it  to  be  desir- 
able that  a  harmonious  settlement  should 
always  take  place ;  this  is  a  totally  diffe- 
rent consideration  from  the  question  of 
right.  The  law  is  not  so.  The  word 
''  qualified  "  does  not  mean  that ;  it  does 
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not  oompriBa  the  qnaUScation  of  popular  '  people  of  tbeir  poator  wag  the 
favonr.  The  word  "  i[ualified  "  meaue  |  all  times  until  auticbrist  cu 
gomething  else.  It  meaaa  a  qualification  ,  chnrch,  ODtil  the  time  wbei 
in  literature,  life,  and  morals,  to  be  judged  entered  to  despoil  the  vine; 
of  by  the  Presbytery,  and  no  one  talks  of  Lord,  as  tbis  book  Btates  'f 
interfering  with  that  light  of  iO  judging  given,  no  period  asgimied'  fo 
by  them.  pass,  this  breaking  and  entori 

Now  we  will  just  refer  for  a  moment  to  '  yard,  bo  that  tbc  statement  i. 
some  stress  that  has  been  put  by  the  easily  refuted  by  the  generul 
learned  jnilges,  HB  well  as  by  others,  upon  venatur  in  geiii-ridibna.  t  kii{ 
the  word  "  qualification,"  from  a  desire  to  it  is  an  honest  statement  ol' 
extend  its  scope  over  other  things,  as  well  '  probably  more  EealouB  thnn 
as  learning  ond  life.  The  two  Books  of  !  at  all  events  it  is  more  lealou 
Discipline  are  well  known  to  your  Lord-  Bnt  can  any  man  point  out  thi 
ships  ;  Ktiox'a  First  Book  in  15(>0,  and  the  it  ever  was  the  practice  to  I 
Second  Book  of  1578.  Now  these  an t ho- ,  election  of  the  pastor?  Beet 
ritiea,  as  they  have  been  strictly  called,  not  merely  an  assent,  about  i 
uiidonbt«dly  as.scrt  an  election  by  the  thing  might  be  said.  It  is 
people  in  so  many  words.  They  do  not  whatever  that  may  mean  j  bnt 
merely  touch  a  right  of  rejection;  they  do  tion  thst  the  pt'ople  had  at  a 
not  confine  themselres  to  veto;  they  do  right  of  choosing  tbeir  own  mi 
not  mention  asHCiit  or  dissent,  with  or  it  says  notliing  wkitever  of 
without  reasons ;  but  they  go  a  great  deal  any  more  than  if  there  neve 
further.  What  does  Knox  say  in  his  such  a  thing  as  a  patron  in  exi 
book  P  Election  is  here  asserted  in  plain  antichrist  enterea  the  vineya 
teiTus  : —  aver  that  this  is  not  true,  it   is 

"  It  perUinetli  w  the  people  to  every  such    '"  P"'"'  "f  ^^\  1  j*  '^  the  ver; 
coiiBreitatioD  to  elect  their  minister."  ■  ""^  known  and  admitted  laet. 

'    ''  advert  to  tho  Act  of  1.'.67,  w 

That  iB  not  contended  for  now.  That  is  some  lijjht  u)M)n  the  subject, 
claiming  forthe  peoplearight, not  merely  ably  before  ihe  time  when 
to  reject  or  to  accept,  bnl  to  choose  origi-  ,  Book  of  Discipline  deuiea  tha 
nally  ;  to  present  as  patrons  to  the  Prea-  ever  existed  before  ponery  ci 
bytery.  ITiat  is  the  doctrine  of  this  book;  presentation  of  lay  patronages 
but  that  never  was  received  for  law  in  reserved  to  the  just  and  aucii 
Scotland.  The  First  Book  of  Discipline  ■  in  so  many  worSs.  Now,  it  d 
is  of  no  legal  authority  at  all.  Tho  ,  mitted  that  this  enactment  w 
Second  Book  of  Discipline,  in  like  manner,  |  First  Book  of  Discipline  in  \hi. 
says:—  Book  of  Discipline  in  1678,  ! 

"  The  libertv  of  eleclion  of  penoiis  called  to  after  the  Act  of  Parliament  i 
ecflcsiasticol  fuoctioDG,  and  observed  vlthoul  about  to  read  in,  mis-^itates 
ioterruptioD  so  long  as  the  kirk  wa»  not  cor-  ,  the  face  of  that  Act  of  Pai 
rupted  by  antichrist,  we  desire  (o  be  restored,  so  grossly  as  a  fact  was  ever  mis 
that  meu  b«  not  intruded  upon  any  congrrf^liun.  •  for  any  purpose.  The  Act  of  1 
eithi'r  by  the  priuce  or  »ny  inferior  person,  ,  „  .^^^  pre-^entotion  of  ls^■  pntro 
without  lawful  elation,  and  the  assent  of  the  ,  „,,„^j\„  ,|,^  ^„„  ^4  ^-,'„; 
people  over  whom  the  parson  m  placed  ;  as  the  1  '  '^ 

practice  of  the  spo»tolic  nod  primitive  kirk,  and    but  the  Book  of  Discipline   it 
good  order,  ccav»s.'\a)  that,  in  point  of  fact,  the  just 

Now  if  I  were  called  to  a  conflict  with  patrons  had  no  existence  for 
the  Book  of  Discipline  upon  any  point  of ,  antichrist  took  the  field  ;  i 
church  discipline,  or  upon  any  article  of  '  people  who  elected,  and  not  t 
theology,  I  should  no  doubt  feel  great  ancient  patrons  at  all.  The  J 
wiiiety  and  much  distmst  of  my  own  1  to  **?  : — 
opinion.  Bntldonotfeelthesameansiety  j  „  ^„^  ,i^,  „,^  ^„„ 
and  tho  aame  distrust  if  I  conflict  with  it  |  „_  ,i,|,i„  .i^  n.'onths  after  il 

npon  a  matter  ol  historical  lact ;  il  1  go  j,;,  (.nowledge  of  the  decease 
to  iSBue  with  jt  upon  a  gross  violation  of  brniked  the  benefice  of  before,  to 
historical  truth,  with  which  1  think  1  am  I  lendenl  of  the  part  where  the  be 
now  justiRed  in  charging  it,  after  what  I  :  other  having  eommisaion  of  the 
have  already  read  to  your  Lordships  from  effect,  otherwise  the  kirk  will  hi 
the  History  of  the  Cbnrcfa,  and  from  the  ,  dispone  the  same  to  any  qualifiei 
statutory  reoorda  themaelves.  Can  any  |  that  time;  providing  that  la  cue 
man  breathing  say  that  an  election  by  the  j  present  a  person  qualified  to  his  u 

I  and  failing  of  one,  soother,  withia 

(a)  C.  13.  B.  9.  I  months,  and  the  said  Eupennteni 
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miasioner  of  the  kiric,  refuses  to  receive  and 
admit  the  person  presented  by  the  patron  as 
said  is,  it  shall  be  lesome  to  the  patron  to 
appeal  to  the  superintendent  and  ministers  of 
that  province  where  the  benefice  lies,  and 
desire  the  person  presented  to  be  admitted, 
which,  if  they  refuse,  to  appeal  to  the  General 
Assembly  of  the  whole  realm,  by  whom  the 
cause  being  decided,  shall  take  end  as  they 
decern  and  declare.'*(a) 

Kow  it  is  inferred  from  this  that  the 
matter  becomes  a  question  of  ezclnsive 
ecclesiastical  cognisance,  and  that  the 
decision  of  the  General  Assembly,  the 
highest  church  conrb,  is  to  bo  final  and 
conclusive  upon  it  by  force  of  the  words, 
the  matter  is  to  *'  take  end  as  they 
decern."  Take  end  as  they  decern :  to  be 
sure.  But  upon  what  are  they  to  decern, 
and  what  is  to  take  end  P  The  question 
of  qualified  or  not  qualified.  If  the 
PresoyteiT  and  Assembly  refuse  to  admit 
a  qualified  person,  not  denying  his  quali- 
fications ;  if  there  is  a  competition  of  two 
q[oalified  persons  ;  if  A.,  claiming  the 
right  of  advowBOn,  presents  one,  and  J9., 
claiming  also  the  rignt  of  advowson,  pre- 
sents another,  and  the  church  courts  take 
the  wrong  one,  nobody  contends  that 
this  is  a  question  for  the  final  adjadi- 
cation  of  the  General  Assembly.  It  is  for 
the  final  adjudication  of  the  civil  courts 
of  the  realm  according  to  the  uniform 
and  uninterrupted  current  of  all  the  deci- 
sions. For  I  may  observe  in  passing  that 
though  those  decLsions  are  not  fruitful 
of  instruction  for  the  present  question, 
though  no  one  of  them  is  to  oe  found 
which  disposes  of  it  and  governs  it, 
though  in  no  one  case  to  which  they  re- 
late has  the  present  question  ever  been 
raised,  yet  they  are  very  fruitful  with 
reference  to  other  questions,  and  are 
veiy  important  as  showing  the  bounds 
of  the  civil  and  tbe  ecclesiastical  jurisdic- 
tions of  Scotland.  They  are  numerous, 
and  they  are  clear,  touching  the  decision 
of  questions  as  to  who  has  the  right  of 
advowson  where  there  is  a  competition  of 
presentees,  and  in  that  case  it  is  not  the 
chuitsh  court  that  decides  the  right, 
any  more  than  it  is  the  convocation  in 
Sngland  that  decides  the  right.  It  is  the 
civil  and  municipal  court,  not  the  court 
Christian;  the  temporal  court  here,  the 
eourt  of  the  King  by  quare  impedit  or 
e  non  cidmisitf  or  an  assize  of  darrein 
^mtment ;  not  the  spiritual  court  of  the 
ip.  This  statute  of  1567  undoubtedly 
I  an  exclusive  jurisdiction  upon  the 
'aon  of  qualification  to  the  Presbytery 
place  of  the  superintendent, 
r  Assembly's  commissioner ; 
—  -  ~  go  by  appeal  from  the  Pres- 
the   superintendent,   to   the 

)  Actof  15«7,  c.  7. 


General  Assembly  of  the  whole  kirk,  whose 
jurisdiction  is  exclusive  upon  the  point. 
That  their  sentence  has  this  virtue  and 
force  on  such  questions  no  doubt  what- 
ever exists :  for  I  have  explicitly  stated 
that  no  one  denies  the  cognisance  of  the 
courts  ecclesiastical  upon  qualification. 

Having  disposed,  therefore,  of  the  first 
of  the  two  points  which  arise  upon  the 
statute  of  Anrie,  the  foundation  of  the 
whole  question  before  us,  and  having 
shown  that  the  term  '*  qualified  "  used  in 
that  statute  does  not  mean  general  ac- 
ceptableness  to  the  congregation,  which 
would  be  vesting  the  choice  in  the  con- 
gregation, and  not  in  the  patron,  contrary 
to  tne  express  words  of  the  Act,  I  now 
come  to  the  second  point  raised,  by 
which  it  is  attempted  to  show  that  the 
statute  leaves  the  mode  of  presentment 
and  induction  precisely  where  it  stood 
before,  that  is  to  say,  in  the  interval 
between  the  year  1690  and  the  year  1711. 
If  the  argument  does  not  confine  itself 
to  those  twenty-one  years  it  is  nought ;  it 
proves  absolutely  nothing,  for  it  goes 
back  to  the  period  before  1690 ;  it  goes  to 
the  state  of  things  under  the  Act  of  1592, 
which  says  that  the  Presbytery  are  bound 
and  astricted  to  receive  whatever  qualified 
person  the  patron  shall  present.  Then 
those  of  the  learned  judges  who  so  construe 
the  statute  of  Anne  hold  its  meaning  to  be 
this,  that  desiring  to  repeal  the  Act  of 
1690  altogether,  because  it  had  been  found 
unjust  and  inconvenient,  and  entirely  to 
set  up  in  its  stead  the  old-establisbed 
patrimonial  rights  of  the  lay  patrons,  the 
Legislature  in  its  wisdom  left  things 
precisely  as  they  were  while  the  Act  re- 
pealed was  in  existence.  For  that  is  the 
argument.  I  confess  my  astonishment  at 
it ;  I  confess  my  utter  inability  to  com- 
prehend what  it  can  mean,  and  how  to 
thoS3  acute  minds  it  ever  could  have 
occurred,  (a) 

(o)  The  Act  of  10  Anne,  c.  12,  *'  declares  that 
the  presbyteries  shall  be  bound  to  admit  and  or- 
dain the  presentees  of  such  patrons '  in  the  same 
manner  as  persons  presented  before  the  making 
of  this  Act  ought  to  have  been  admitted.'  I 
confess  it  appears  to  me  that  these  words  are 
too  plain  to  admit  of  misconstruction.  The  pur- 
suers say,  indeed,  that  instead  of  'before  the 
making  of  this  Act  *  we  should  read  *  before  the 
making  of  the  said  Act,  1690,  c.  23,'  or  rather 
'before  the  restoration  of  episcopacy  in  1661.' 
But  this  is  evidently  altogether  extravagant ; 
nor  is  there  anywhere,  I  believe,  an  example  of 
such  a  perversion  of  clear  and  unambiguous  ex- 
pressions being  suggested.  But  the  manner  in 
which  presentees  ought  to  have  been  admitted 
before  the  Act  of  1711  could  only  be  the 
manner  in  which  they  were  directed  to  be  ad- 
mitted by  the  Act  of  1690,  c.  23,  which  was  in 
force  op  to  the  making  of  that  last  Act:  And 
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What,  I  ask,  doeis  the  statate  of  Anne 
efiTect  according  to  this  argnment?  It 
reasons  in  the  preamble  against  the  Act 
of  1690,  and  it  leaves  the  Act  in  force.  It 
professes  to  repeal  the  Act  of  1690,  and 
the  whole  tenor  of  the  contents  of  that 
statute  of  Anne  does  repeal  that  Act,  and, 
not  satisfied  with  repealing  the  Act  of 
1690,  it  sets  np  patronage  by  express  de- 
claratory words ;  and  yet  by  a  clause  at 
the  end  it  abrogates  its  own  repeal,  and 
sets  up  the  Act  which  it  professes  to  abro- 
gnte  ;  that  is  the  argument.  It  says  there 
shall  be  no  longer  any  rights  enjoyed 
such  as  are  given  by  the  Act  of  1690,  and 
then  it  sets  up  those  rights  in  full  force. 
It  says  that  the  patron's  right  shall  be 
restored,  and  then  it  destroys  that  alto- 
gether. It  says,  *'  revive  patronage," 
and  then,  the  better  to  revive  patronage, 
it  utterly  extinguishes  it.  It  says,  we 
are  not  satisfied  with  abrogating  the  right 
of  the  heritors  and  kirk  sessions,  and  with 
restoring  the  right  of  the  patron ;  but  we 
tell  you  in  affirmative  words  as  well  that 
he  has  the  full  right ;  that  he  has  nob  lost 
that  right  by  the  statute  we  have  repealed  ; 
and  then,  to  the  astonishment  of  the 
reader  and  of  the  patron,  I  should  appre- 
hend, who  finds  himself  so  dealt  with, 
to  the  astonishment  of  all,  it  proceeds  to 
tell  the  patron,  **  You  are  just  where  you 
were  before  we  began  our  work,  for  with 
one  hand  we  set  up  your  right,  and  with 
another  we  pull  it  down ;  with  the  right 
hand  we  make  the  show  of  giving  you  back 
your  right,  and  with  the  left  we  take  it 
away  for  ever. "  Now  that  is  the  argument 
upon  which  this  extraordinary  construction 
of  the  Act  of  1711  is  based.  That  your 
Lordships  may  see  I  am  not  giving  an 
incorrect  description  of  it,  I  remind  you 
of  these  words : — 

**  Whereas  the  presenting  of  ministers  did  of 
right  belong  to  the  patrons ;  and  whereas  the 
Act  of  1690  took  it  from  them,  and  gave  it  to 
the  heritors  and  elders ;  and  whereas  this  Act 
has  proved  inconvenient ;  and  whereas  it  is 
necessary  that  it  should  be  repealed,  it  is  hereby 
repealed,  and  the  right  of  all  and  every  patron 
is  restored,  settled,  and  confirmed :  provided, 
nevertheless,  that  such  qualified  persons  as  shall 
be  presented  shall  be  admitted  in  such  manner 
as  the  persons  or  ministers  presented  before  the 
making  of  this  Act  ought  to  have  been  ad- 
mitted."(o) 

the  inevitable  conclusion  is  that,  though  the 
right  of  presentation  was  transferred  eo  nomine 
from  the  heritors  and  elders  to  the  old  patrons, 
they,  too,  were  now  to  propose  their  presentee 
to  the  whole  congregation  to  be  approven  or 
disapproven ;  and  that  in  case  of  disapproval  the 
whole  matter  was  to  be  ordered  and  concluded 
by  the  determination  of  the  presbytery." — 
Opinion  of  Lord  Jeffrey.  Robertson's  Report, 
vol.  2,  p.  386. 

(a)  See  the  full  text  of  the  statate,  -*— \'e,  p.  4. 


No  doubt  this  proyiso  has  some  mean- 
ing. Every  word  in  every  statate  must 
have  a  meaning  given  to  it,  and  who  can 
doubt  what  the  meaning  is  here  ?  All  the 
ordinary  forms  and  modes  of  proceeding 
shall  be  followed,  which  are  underBtood 
to  be  a  presentment  by  the  patron  to  the 
presbytery  moderating  in  the  call  of  the 
presentee— the  Presbytery  receiving  ob- 
jections, and  considering  them  as  to  quali- 
fication, and  admitting,  malo  solUo,  the 
person  so  by  them  found  qualified  who 
nas  by  the  patron  been  so  presented. 
That  is  what  the  proviso  plainly  means. 
Whether  it  was  necessary  or  not  is  another 
question,  for  though  a  statute  never  is 
supposed  to  use  words  without  a  meanings 
it  18  always  allowed  the  privilege  of  using 
words  not  absolutely  necessary.  But  to 
say  that  it  means  that  the  candidate 
shall  be  inducted  exactly  as  if  this  Act  of 
1 690  never  had  been  repealed  is  to  attri- 
bute to  the  Legislature  not  only  great 
infirmity  of  purpose,  but  the  grossest 
blundering  that  can  possibly  be  imagined, 
for  it  would  leave  the  law  precisely  where 
it  stood  before  the  repeal  of  the  Act,  the 
abrogation  of  which  is  the  sole  object  of 
the  Legislature;  it  would  leave  in  the 
last  section  by  way  of  proviso  that  which 
it  repealed  in  the  first  section  by  way  of 
positive  enactment.  Moreover,  to  prove 
that  this  is  the  construction  set  up  for  the 
appellants  is  easy,  for  let  mc  observe  that 
unless  it  has  the  very  effect  which  I  as- 
cribe to  it,  nothing  whatever  is  gained  by 
it  for  the  argument  it  is  used  to  aid. 
Unless  the  force  and  eflect  of  those  words 
at  the  end,  *'  in  such  manner,"  &c.,  is  to 
revive  the  former  practice  under  the  Act 
of  1690,  and  undo  all  the  former  words 
have  done,  they  have  no  force  and  effect 
at  all ;  they  do  not  help  the  argument  at 
all.  Those  words  either  revive  and  con- 
tinue the  Act  of  1690,  or  they  work  no- 
thing. Therefore,  I  say,  in  the  next 
place,  which  is  decisive  of  the  present 
question,  suppose  you  make  the  appel- 
lants a  present  of  their  construction; 
suppose  you  say  that  this  is  the  force  and 
effect  of  the  final  words ;  suppose  you  say 
that  the  proviso  does  revive  the  Act  of 
1690,  which  the  enactment  had  just  re- 

Eealed;   suppose  you  say  that  it  brings 
ack  things  to  the  state  in  which  they  were 
during  the  twenty-one  years  which  elapsed 
from  the  year  1680,  just  see  how 
way  you  cet  in  your  present  con*'*'' 
This  is  the  reason  why  I  have  b 

treating  your  Lordships  to  attend  n 

to  what  that  Act  of  1690  really  did ; 
as  it  was  a  repealed  Act,  it  was  not  ^ 
commenting  upon  or  worth  recollei 
at  all  for  its  own  sake ;  but  it  was  beca 
the  consideration  of  its  substance  clenc 
the  argument  against  the  construc^if'^ 
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upon  the  statute  of  1711  that  I  began 
my  argument  by  fixing  that  in  your  Lord- 
ships' minds.  The  argument  is  that  the 
last  words  of  the  Act  of  17]  1  revived  the 
state  of  things  in  respect  of  presentment 
and  induction,  and  placed  the  present- 
ment and  induction  upon  precisely  the 
footing  upon  which  they  were  immediately 
before  the  passing  of  the  Act. 

Now  what    is  meant  by  **  before  the 
passing  of  this  Act"?     It  cannot,   ac- 
cording to  this  argument,  be  before  the 
year  1690,  because  everybody  admits  that 
then  the  old  rights  of  patronage  were  in 
force,   and  that  the  former  statute    ex- 
pressly orders  the  Presbytery  to   admit 
every  qualified  person  presented  by  the 
patron.     Then  the  argument  I  am  grap- 
pling with  must  needs  refer  to  the  state 
of  things  during  the  twenty-one  years  that 
elapsed  between  1690  and  1711 ;  it  must 
mean  this  or  nothing  ;  it  must  mean  to  set 
up  the  presentment  of  the  patron  to  the 
pSresbytery,  the  sustentation  by  the  Pres- 
bytery of  that  presentment,  the  dissent  of 
the  congregation  without  reasons  against 
the  presentee  signified  to  the  Presbytery, 
and  the  Presbytery  holding   themselves 
bound  by  that  aissent,  and,  therefore,  and 
for  no  other  reason,  rejecting  the  patron's 
presentee.    That  is  the  argument.     But 
IS  that  the  state  of  things  during  the  last 
twenty-one  years  by  the  Act  of  1690  ?     It 
is  as  utterly  different  as  any  one  thing  can 
be  different  from  any  other,  for  the  Act  of 
1690  does  not  prescribe  any  presentment 
by  the  patron  to  the  Presbytery.    It  pre- 
scribes a  presentment  by  the  heritors  and 
kirk  sessions  to  the  iX>ngregation.     The 
Act  of  1690  does  not  prescribe  a  dissent 
or   assent  by  the  congregation  without 
reasons.    It  prescribes  a  statement  by  the 
congregation  of  reasons  for  or  against  the 
presentee.    The  Act  of  1690  does  not  pre- 
scribe an  absolute  binding  of  the  Presby- 
tery by  the  assent  or  dissent  of  the  people. 
It  prescribes  a  cognoscing  by  the  Presby- 
tery, and  an  adjudication  by  the  Presbytery 
apon  cognoscing ;    that  is  to  say,  npon 
examining  those  reasons.    Consequently, 
two  things  more  completely  different  than 
the  state  of  matters  as  it  existed  between 
1690  and  1711,  and  that  which  is  now 
contended  for  by  the  Presbytery  against 
Ifr.  Young  as  to  the  relative  position  of 
J  under  the  proviso,  cannot  pos- 
imagined. 
'*"  I  hold  this  to  be  quite  con- 
3ld  this  to  be  demonstrative, 
.  _^  no  foundation  whatever  for 
itruction  sought  to  be  put  upon 
of  1711.    It  is  equally  clear  that 
iment  might  be  admitted  without 
<o  the  appellants,  or  damage  to  the 
'"^ts,  to  its  full  force.    I  think  it 
I  think  it  is  grossly  indc- 


._j 


corous  towards  the  Legislature ;  I  think 
it  is  mocking  the  Legislature  to  suppose 
that  they  did  so  great  an  absurdity  as  to 
say  that  they  meant  to  repeal  an  Act,  and 
yet  to  keep  that  Act  in  force.    But  still  I 
will  admit,  for  argument's  sake,  that  the 
constructibn  is   both  decorous  and  well 
grounded ;  that  the  Act  of  1711  left  the 
matter  of  presentment  and  induction  pre* 
oisely  upon  the  footing  upon  which    it 
stood  immediately  before  1711.    The  ap- 
pellants cannot  require  a  larger  concession 
than  this.    Then  what  follows  P    Not  the 
advancement  of  their  argument  by  one 
hair's  breadth,  for  what  men  did  before  1711 
and  after  1690  is  not  what  the  appellants 
have  done— is  not  what  they  pretend  to  do 
— is  not  what  they  contend  for  the  right  of 
doing.    Therefore,  it  appears  to  me  per- 
fectly evident  that  this  construction  of  the 
Act  of  Anne  is  wholly  groundless ;  that  the 
Act  of  Queen  Anne  repealed  the  Act  of 
1690,  restored  the  right  of  patronage,  and 
left  that  right  of  patronage  precisely  as  it 
stood  before  the  Act  of  1690.    But  it  is 
said  to  be  a  very  strained  and  fanciful 
construction  to  import  into  the  Act  of 
Queen  Anne  those  words,   "  as    matters 
stood  before  1690."    My  Lords,  I  am  not 
importing  those  words  or  any  others ;  but 
the  meaning  of  the  statute  of  Armej  so 
plain  that  he  who  runs  may  read,  is  to> 
abrogate  the  Act  of  1690,  and,  therefore, 
to  leave  things  as  they  stood  before  1690'- 
The  Act  of  Anne  says,  **  Let  the  statute  of 
1690  be  entirely  out  of  the  field ;  let  it  be 
abolished  altogether."     Then  it   equally 
says,  for  this  is  implied,  "  Let  matters  be 
as  they  were  before  that  repealed  Act 
passed."    When  you  repeal  an  Act  in  one 
year  which  was  passed  twenty  years  be- 
fore, of  necessity  and  by  the  abrogation 
you  restore  things  to  the  state  in  which 
they  were  twenty-one  years  before.  If  there 
comes  at  the  end  of  an  Act  of  Parliament 
a  clause  about  which  some  doubt  is  sought 
to  be  raised,  are  not  you  to  adopt  one  or 
other  construction  of  that  clause,  accord- 
ing as  it  makes  out  or  does  not  make  out, 
according  as  it  helps   or  frustrates  the 
plain  and  obvious  meaning  of  the  whole 
statute  itself?    That  is  an  ordinary  and 
simple  principle  of  construction,  not  only 
of  all  Acts  of  Parliament,  but  of  all  in- 
struments,    all  wills,  all   deeds,  and  all 
writings  whatever.     Far  from  being  fanci- 
ful, it  is  the  plain  rule  of  common  sense. 
Far  from  being  strained,  it  is  the  only 
natural  course. 

These,  therefore,  are  the  grounds  upon 
which  I  have  come  to  the  conclusion  that 
the  judgment  must  bo  affirmed.  I  wish  L 
could  have  stated  them  more  shortly.  If 
I  had  had  time  to  digest  my  judgment, 
and,  as  I  usually  do,  to  reduce  it  into 
writing,  I  should  have  spared  your  time ; 
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but  il  was  a  choice  of  evils,  because  I 
must  either  give  my  judgment  at  greater 
length  and  less  comprehension  than  I 
could  have  wished,  or  I  must  delay  giving 
it,  and  tbat  was  on  all  accounts  to  be 
avoided  if  possible. 

Now,  my  Lords,  although  these  views 
satisfy  my  own  mind,  yet,  in  consideration 
of  the  impoi-tance  of  the  question  and  by 
way  of  confirming  the  view  I  have  taken 
of  the  construction  of  the  statute,  I  think 
it  may  be  advantageous  that  we  should 
just  look  at  the  subject  in  different  lights, 
that  we  should  see  it  from  various  points 
of  view,  for  the  purpose  of  observing 
whether  this  consideration  of  it,  in  those 


What  say  they  to  this  P  The  patron  has 
a  right  to  present ;  we  sustain  that  right, 
but  the  people  have  a  rigiit  to  dissent  and 
to  reject  the  prerentee.  J^ow,  what  is  the 
people's  dissent  P  It  is  saying,  without  a 
reason  assi^ed,  that  they  do  not  like 
this  man;  it  is  saying  tbat  they  prefer 
another ;  it  is  saying  that  thev  prefer  any 
other;  it  is  saying  they  will  not  have 
him.  What  does  that  meanP  Under 
what  general  expression  would  you  convey 
the  different  meanings  which  all  these 
particular  and  detailod  forms  of  ezpression 
comprehend  ?  I  should  think  choioe«^lec- 
tion.  Befusal  to  choose,  refusal  to  elect, 
is  at  least  one-half  of  choice  and  one-half 


various  lights,   and  seen  from   different    of  election,  because  election  consists  in 


quarters  may  not  aid  the  decision  to  which 
by  other  means  wo  have  arrived.  First, 
it  is  admitted  on  all  hands  that  neither 
t^e  General  A  ssembly  nor  any  consistoriil 
court  has  any  vocation  to  adjudicate  on 
merely  civil  rights.  That  is  granted  on 
all  hands.     It  is  allowed  by  every  reasoner 


selection  and  in  choice,  affirmatively ;  it 
consists,  negativel}',  in  rejection  of  all 
others,  in  refusing  to  choose  all  others 
but  its  object.  If  I  select  A.,  I  reject  B., 
C,  D.,  &c.  If  I  reject  A.  I  exercise  a 
negative  power  of  choice ;  I  exercise  the 
right  of  cnoosing  some  other  person  than 


on  these  subjects,  that  if  a  question  arises  i  ii.,  or  of  saying  to  the  patron  Z.  he  shall 
whether  A,  has  the  patronage  of  a  certain  j  not  choose  A,,  that  is  quite  certain.  I 
parish  or  0.,  this  is  for  the  courts  civil '  may  cover  it  over  by  whatever  cireumlo- 
and  not  for  the  courts  spiiitual.  It  is  •  cut  ion  I  please;  I  may  say  that  he  is  not 
admitted  fully  and  without  any  hesitation  acceptable  to  me.  A  person  being  ac- 
whatever,  that  the  ecclesiastical    courts    ceptablo  to  me  is  the  reason  why  I  choose 


are  confined  to  spiritual  matters,  and  that 
the  temporal  courts  have  exclusive  juris- 
diction over  civil  matters;  coiiseqnently, 


him  :  a  person  not  being  acceptable  to  me 
is  the  reason  why  I  reject  him :  but 
because  I  say  he  is  not  acceptable,  I  do 


it  is  certain  that  if  this  was  a  proceeding  I  not  deny  that  I  exercise  choice ;  I  exercise 

•All  •%  1  ■•  %.  M.y  ±   •  I*  M  •  •■«  ^ 


or  if  the  grounds  whereupon  ii  is  sought 
to  bo  rested  were  arguments  that  affected 
the  rights  of  the  patron,  the  claim  of  the 
Presbytery  could  not  be  sustained,  nor 
could  the  Greneral  Assembly  which  passed 
the  Act  of  1834  deal  with  those  civil  rights 


the  negative  choice  of  saying  either  I 
prefer  another  to  him  and  that  is  one 
reason,  or  I  prefer  every  other  to  him  and 
that  is  another  reason.  Does  not  this 
interfere  with  a  man*s  right  of  choice? 
It  is  taking  half  of  it  away  from  him.    It 


Now  lot  us  see  whether  the  Assembly  has  [  is  saying  you,  the  patron,  have  the  right  of 
dealt  with  those  rights  ;  let  us  eee  whether  !  choice,  **but  upon  one  condition,  namely, 
that  is  not  the  effect  of  the  Act  of  1834  that  you  choose  the  person  tbat  I,  the  con- 
passed  by  the  General  Assembly,  acted  gregation,  wish.*'  It  is  saying  *' I  admit 
upon  by  the  Presbytery,  maintained  in  |  1  have  no  right  whatever  to  choice ;  the 
argument  as  the  title  of  the  appellants —  |  whole  choice  is  vested  in  you,  the  patron, 
fbr  though  I  have  not  mentioned  that  Act  but  upon  this  one  conaition,  that  you 
of  Assembly,  yet  I  have  argued  all  along  I  choose  the  person  that  I  would  have 
with  reference  to  it  in  considering  the  '  chosen  if  I  had  been  to  begin^"  That  is 
argument  of   the  Presbytery  ;    and  if  I    the  meaning  of  it.     You  shall  choose  who- 


have  defeated  that  argument  I  have  de- 
feated the  right  of  the  General  Assembly, 
subject  to  an  observation  as  to  the  question 
of  j  urisdiction  hereafter  1  o  be  m  ade.  Now, 
it  being  admitted  that  the  Assembly  has 
no  jurisdiction  to  judge  of  civil  rights,  I 
apprehend  that  we  shall  have  the  same 
admission  that  if  the  church  court  has  no 
power  as  a  judicature  to  interfere  with 
the  civil  rights  of  patrons  in  any  one  case, 
still  less  can  it  have  any  power  as  a 
legislature  by  one  sweeping  provision  to 
abrogate  all  those  rights  in  all  cases.  But 
let  us  see  whether  the  Assembly  does  not 
^terfere  directly  and  almost  arowedlvwith 
the  rights  of  pa&ons  by  the  Act,  of  1834. 


a.»-^_ 


ever  you  please ;  that  is  the  meaning  of 
choice:  whoever  you  please  to  choose  is 
the  man ;  that  is  the  meaning  of  choosing : 
**  well,**  say  the  congregation,  the  Presby- 
tery, andtne  General  Assembly,  "  whoever 
you  choose  shall  be  the  man  upo 
only  trifiing  consideration,  that  3 
choose  no  other  person  except 
we  choose.**  Who  is  the  chooser  1' 
I  think  the  second  person  is  the  c 
rather  than  the  first.  If  I  were  to  ch< 
I  may  so  speak,  between  the  positioi 
patron  and  the  position  of  the  con 
tion,  I  should  much  rather  be  the  co 
gation  than  the  patron  as  regard 
choice  of  il.  or  the  choice  of  jB., 


1,-- 


41] 


Presbytery  of  Auchterarder  against  KinTiovU,  1839. 


[42 


the  patron  may  choose  A,,  B.,  C,  and  go  on 
to  the  end  of  time,  and  the  congregation 
will  always  reject  him  till  he  happen  to  hit 
iiix>n  X,,  the  particular  person  they  choose. 
Now  this  iilastrates  the  nonsense  of 
saying  that  the  kirk  conrts  do  not  inter- 
fere with  the  rights  of  the  patron.  My 
liords,  I  cannot  help  casting  my  eye  back 
to  the  former  times  of  the  Scottish  Chnrch, 
and  endearonring  to  figure  to  myself  the 
contempt,  the  scorn,  the  indigaation,  with 
which  sach  a  man  as  my  most  venerable 
relation  who  once  led  that  General  As- 
sembly, one  of  the  greatest  men  that  Scot- 
land ever  prodncea,  one  of  the  greatest 
historians,  and  one  of  the  greatest  states- 
men, one  of  the  most  accomplished  orators 
which  any  age  of  ihis  or  anv  other  country 
hat  ever  seen — what  would  Dr.  Bobertsmi 
have  said  to  such  pretensions  so  couched 
and  so  covered  ?(a)  When  he  led  for  so 
many  years  the  Greneral  Assembly,  when 
he  took  that  well-known  part  on  the 
question  of  patronage  which  was  supposed 
to  have  settled  it  for  ever,  that  very  part 
which  the  Presbytery  and  the  General 
Assembly  of  our  day  Lave  not  taken  and 
in  the  face  of  which  they  have  done  all 
these  iihings,  it  is  not  difficult  to  conceive 
what  reception  his  manly,  practical  under- 
standing would  have  given  to  the  doc- 
trine of  1834 :  **  We  do  not  interfere  with 
the  rights  of  patrons — they  may  choose 
whom  they  please— but  we  tell  both — 
both  patron  and  people — that  if  anybody 
is  chosen  by  the  former  whom  the  latter 
dislikes,  the  choice  shall  go  for  nothing." 
His  manlv  ,and  practical  understanding, 
aye,  and  the  honest  nature  of  his  venerable 
colleague,  Dr.  Erskine,  who  differed  from 
him,  ioto  eaehf  upon  the  qnestion  of  church 
patronage  (though  their  difference  never 
threw  any  phade  across  the  intercourse  of 
the  two  friends  in  private  life),  how  would 
his  honest  mind  have  received  the  subter- 
fuge upon  which  the  distinction  of  the 
present  day  is  sought  to  be  raised — ^the 
paltry  subterfuge  &at  the  rights  of  the 
patron  are  reserved,  but  the  veto  of  the 
parish  let  in  P  Aye,  or  another  light  of 
the  Church,  a  man  of  as  honest  a  nature, 
as  sound  and  sagacious  an  understanding 
as  ever  flourished  in  any  sphere,  a  great 
leader  of  the  General  Assembly,  though 
not  of  Dr.  Boh€rt8on*8  part^  (I  mean  my 
able  friend  the  late  Sir  JSarry  Mon* 
^)  what  would  he  have  now  said  P    I 
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ber-in-law,   Syme,   Lord    Brougham's 

Jier,  on  the  Church  of  Alloa,  against 

wishes  of  the  congregation. — Buchanan's 

v*  Conflict;    Walpole's   History    of 

J89I),vol.5,  296. 

As  to  Krskine  and  Sir  Harry  Moncreiff 

—  Ten  Years'  Conflict,  204,  205. 


doubt  whether  any  man  could  have  dared 
to  use  such  argaments  as  have  been  in- 
vented at  the  present  time,  if  he  had  been 
living:  I  doubt  whether  those  subtleties 
would  ever  have  been  ventilated  in  his 
presence ;  but,  I  know,  if  they  had,  how 
swiftly  they  would  have  been  blown  away 
out  of  the  General  Aesembly,  and  out  of 
whatever  kirk  court,  be  it  presbytery,  or 
syncd,  or  consistory,  or  council,  nad  ever 
suffered  them  to  flutter  about  within  the 
dark  walls  of  the  aisles  of  their  sanctuaries 
for  the  fraction  of  a  second  of  time.    For 
if  there  ever  was  a  man  who  despised  sach 
subtleties  and  sophistries  it  was  that  man. 
If  ever  there  was  a  man  who  knew  and 
practised  the  true  rale  of  honest  morals, 
as  well  as  sound  judgment  and  good  policy, 
it  was  that  man.     I  mean  the  rule  of 
never  trying  to  do  indirectly  what  you 
dare  not  do  openly,  and  manfully,   and 
avowedly ;  and  never  to  seek  to  escape 
from,  or  to  shelter  yourself  from  the  na- 
tural and  just  consequences  of  your  own 
proceedings    by  mysterious  generalities, 
and  vague  phrases,  and  shadowy  distinc- 
tions, which,  as  they  never  for  a  moment 
do  deceive  yourself  who  practise  them, 
never  can.  In  such  cases,  deceive  anyone 
else. 

Then,  my  Lords,  it  is  said  (to  make  it 
still  more  absurd)  that  the  congregation 
have  a  right  to  say,  we  do  not  choose  this 
man — we  prefer  another  to  him — ^we  pre- 
fer any  other  to  him — we  like  him  less 
than  any  other  man  that  can  be  mentioned, 
and,  therefore,  we  will  not  have  him  ;  and 
this  decision  of  the  congregation  is  U* 
bind  the  Presbytery.  But,  observe,  all 
the  while  the  congregation  themselves  are 
not  bound  by  it ;  for  a  few  moments  after 
they  have  said  that  they  prefer  any  other 
man  to  A.^  you  present  B.  to  them,  who  is 
another  man  than  ^.,  and  they  may  refuse 
him  as  they  did  A,  You  may  present 
twenty  people  after  -4.,  but  they  are  not 
bound  to  take  any  of  them.  That  is  exactly 
the  state  of  the  argument.  The  patron 
says,  I  choose  A,,  he  has  a  right  to  say  so 
— the  Presbytery  sustains  his  right,  the 
Greneral  Assembly  sustains  his  right — he 
is  not  called  upon  to  say  why  he  prefers 
^.,  if  he  chooses  A.,  and  ^.  is  a  qualified 
person ;  the  choice  is  in  him  to  select  a 
qualified  person.  Oh,  but,  say  they,  the 
people  shall  be  called  in ;  and  the  people 
say,  we  do  not  choose  A.,  and  without 
giving  any  reason.  Now,  I  say,  no  two 
things  are  so  impossible  to  exist  together 
in  the  same  world,  as  the  absolute  right 
to  choose,  on  the  part  of  one  person, 
withou'}  a  reason,  and  the  absolute  right 
to  refuse,  on  the  part  of  another  person, 
without  a  reason ;  unless  you  mean  to  say 
tliat  they  have  a  joint  choice ;  and  that 
has  been  said  for  the  first  time  in   the 
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history  of  the  Scottish  Church,  and  in  the 
history  of  the  Scottish  courts,  and  the  his- 
tory of  Scottish  jurisprndenco,  ecclesias- 
tical and  ciyil,  by  the  act  of  the  Assembly 
of  1834,  and  by  the  Presbytery  acting  upon 
that  act  of  the  Assembly  in  this  instance. 
But  then,  it  is  said,  that  they  would  not 
exercise  this  yeto,  as  it  is  called  (or  right 
of  dissent  as  it  is  translated,  by  way  of 
making  it  more  fatal  to  the  argument 
which  rests  upon  it),  capriciously;  they 
would  do  it  conscientiously,  and  they 
would  not  refuse  a  man  without  reasons. 
My  Lords,  I  do  not  much  understand, 
and  do  not  at  all  approve  of  a  confidence 
sought  to  be  reposed  in  persons  whom 
you  yest  with  the  power  of  acting  without 
a  reason,  and  do  not  call  to  give  any  reason 
at  all,  and  yet  are  to  confide  in  their  always 
acting  correctly,  always  exercising  it  con- 
scientiously. But  the  patron  is  also  to 
-exercise  his  choice  conscientiously.  The 
law  does  not  assume,  it  does  not  protect 
him  in  the  capricious,  or  wanton,  exercise 
of  what  is  a  kind  of  public  trust.  It  is  a 
Tight  of  priyate  property,  but  it  is  to  a 
certain  degree  a  trust  for  the  benefit  of 
the  Church.  And  I  am  sure  that  if  a 
patron,  either  in  Scotland  or  England, 
were  to  present  a  party  to  the  bishop 
here,  or  to  the  Presbytery  there,  whatever 
his  motive  might  be,  if  it  were  a  bad  one 
he  would  be  slow  to  avow  it.  He  would 
not  say,  I  presented  this  man  because  he 
is  a  pot- companion,  or  because  he  is  the 
nephew  or  the  brother  of  a  mistress,  or  a 
complying  husband.  Those  are  all  bad 
motives ;  he  would  not  avow  them,  if  he 
acted  on  them ;  they  might  influence  him, 
but  he  would  not  say  so.  Nor  will  the 
people  avow  that  they  refuse  a  man  because 
he  is  too  strict  in  his  doctrine,  which  makes 
him  the  better  pastor;  because  he  is  a 
man  of  a  high  moral  sense  of  duty,  and 
will  not  overlook  scandalous  crimes  in  his 
parishioners ;  because  he  is  one  who  will 
preach  the  word  faithfully,  and  be  instant 
lor  righteousness  in  season,  out  of  season, 
;as  his  duty  to  his  Master  prescribes,  and 
as  his  Master  and  his  Apostles  have  en- 
joined. No  congregation  will  say,  be- 
•cause  that  is  a  man  likely  to  preach 
against  notorious  enormities  practised  by 
us,  the  parishioners,  and  refuse  us  access 
to  the  sacraments  of  the  Church  if  we  are 
of  impure  life ;  because  he  will  catechise 
UB,  and  insist  upon  our  attention  to  our 
spiritual  concerns  in  the  performance  of 
his  ministry,  we  do  not  like  him.  No 
congregation  will  openly  avow  such  mo- 
tives ;  but  they  may  be  motives  which 
influence  them  all  the  while,  and  this  act 
of  the  General  ABsembly  allows  the  fullest 
scope  to  such  motives,  because  it  does  not 
require  any  reason  whatever  to  be  ^ven  ; 
and  the  reason,  if  it  were  given,  is  not 


required  to  be  cognosced  and  judged  upon 
by  the  Presbytery.  Consequently  tney 
place  things  upon  a  very  different  footinK 
hrom  the  Act  of  1690.  The  Act  of  16^ 
had  some  sense,  it  had  some  consistency, 
it  made  some  proyision  for  the  right  go-> 
vernment  and  right  filling  of  the  dhurcb  ; 
for  it  said,  if  any  man  has  any  reason  to 
propound  against  the  presentee,  let  him 
state  that  reason  to  the  Presbytery,  and 
let  the  Presbytery  judge  of  the  sufficiency 
thereof,  or  of  the  truth  of  the  facta  upon 
which  it  is  grounded.  But  not  so  the  Act 
of  1834.  It  says,  whoever  is  presented 
shall  undergo  the  ordeal,  not  of  examina- 
tion by  the  Presbytery,  but  of  gossip 
among  the  people ;  and  if  the  people  choose 
to  say  they  will  not  have  him.,  though 
the  reasons  at  the  bottom  of  their  refusal 
may  be  the  very  things,  in  all  the  world, 
that  make  him  the  fittest  minister  for  the 
parish,  he  shall  be  rejected  simply  and 
finally ;  and  rejected  only  because  the 
people  say,  we  will  not  have  him.  That 
IS  the  Act  of  1834,  and  therein  lies  its 
material  difference  even  from  the  repealed 
Act  of  1690,  which  our  ancestors  one 
hundred  and  twenty  years  ago  thought  so 
unfit,  so  inconvenient,  and  so  mischievous 
that  they  utterly  and  absolutely  repealed  it. 
Bolosus  versatur  ingeneralibus  is  a  maxim 
of  the  civil  law  adopted  by  all  our  courts, 
frequently  referred  to  by  the  judges,  no- 
where more  frequently  than  in  the  Scotch 
courts,  and  one  whicn  I  have  oftentimes 
heard  cited,  both  in  the  General  Assembly 
and  in  the  civil  courts.  When  a  quare  im^ 
pedit  was  once  brought  in  England — ^where 
the  right  of  the  patron  is  precisely  the 
same  as  in  Scotland  (for  he  must  present  a 
qualified  person,  and  the  bishop  is  to  judge 
of  his  qualification  for  the  sacred  office,  that 
is  to  say,  his  literature,  his  life,  and  conver- 
sation, and  his  orthodoxy,  which  comes 
within  literature,  and  may,  according  to 
the  Calvinistic  creed,  come  both  within 
literature  and  life,  in  Scotland).  I  am 
alluding  to  SpecoVs  case, (a)  a  leading 
authority  here  as  to  the  limit  of  the 
bishop's  power — when  Specot  was  pre- 
sented by  the  patron,  and  refused  by  the 
Ordinary,  it  was  held  not  to  be  sufficient 
for  the  bishop  to  return,  generally,  that 
he  was  no7i  idoneus ;  but  if  he  had  an- 
swered, **  Mintis  sufficiene  in  literaiura," 
that,  it  was  held,  would  be  s"^'''*"*-  • 
and  as  the  court  has  no  orgai 
whether  he  is  or  not,  the  bish(  ^ 
decide  it,  because  literature  is  ir 
clerical  qualification  and  clerics 
zance.  It  is  remarkable  that  the  ju 
assign  for  a  reason  why  the  genera^ 

(a)  5  Co.  58.     See  Bishop  of  Exet 
ahaliy  L.B.  3  H.L.  17 ;  and  Heywood  » 
of  Manchester,  12  Q.B.D.  404. 
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non  idoneus  will  not  do :  "  Qtwd  dohsus 
versatur  in  universalihus.**  If  they  will 
not  allow  the  bishop  or  the  Presbytery 
merely  to  say  non  idoneus,  without  speci- 
fying in  what ;  mnch  less  will  they  allow 
it  to  be  said,  **We  will  not  have  you;" 
they  mast  say  why  ;  and  then  the  judges 
add,  *  •  For  if  it  were  otherwise  the  patron's 
right  might  be  prejudiced  ;"  so  that,  hold- 
ing the  patron's  rights  might  be  pre- 
judiced by  a  general  answer,  they  require 
a  specification. 

'This  I  throw  out  in  answer  to  what  may 
seem  an  objection,  though  it  was  not  much 
relied  upon  at  the  bar,  to  the  courso  of 
my  present  argument.  It  may  be  said,  if 
the  Presbytery  had  only  said  **We  re- 
fuse him,"  without  saymg  why,  nobody 
'would  have  touched  tneir  decision.  In 
the  first  place,  my  Lords,  I  do  not  deny 
that,  if  such  had  been  the  return  of  the 
Presbytery,  just  as  the  bishop's  return 
-was  to  the  quare  impedit  in  Specofe  case, 
it  would  have  made  our  proceedings  a 
good  deal  more  difficult.    The  case  for  the 


dependent  would  then  have  rested  upon 
difrerent  grounds  ;  it  would  not  have  been 
the  same  case,  and  would  not  have  been 
tangible  by  the  same  arguments  by  which 
this  case  is  touched.  But  I  say,  in  the 
next  place,  that  a  general  refusal  without 
assigning  any  reason,  would  not  be  legal 
and  valid  on  the  part  of  the  Presbytery, 
any  more  than  the  bishop's  refusal  was 
valid,  who,  in  Specofs  case,  merely  said 
non  idoneua.  He  must  point  out  some 
non  idon^itas  to  the  Court,  of  the  rele* 
vancy  of  which  we,  and  not  he,  are  en- 
titled to  judg:e;  some  qualification,  or 
want  of  qualification,  of  which  he  has 
•exdusive  cognizance.  But  I  am  not  called 
upon  to  dispose  of  that  point,  because  it 
is  not  before  ub.  The  Presbytery  have 
not  shelterod  themselves  under  a  general 
refusal.  They  have  come  so  far  to 
particulars  that  they  have  said,  We  refuse 
him,  though  a  regularly  presented  person, 
though  a  perfectly  qualified  person,  and 
••'  we  reject  him  because  the  majority  of 
heads  of  families  in  the  parish  dissent 
without  giving  any  reason,  and  we  are 
bound  by  their  dissent":  that  is  their 
return,  and  that  is  a  totally  different  case 
from  the  one  now  put.  I  understand  the 
act  of  the  General  Assembly  to  specify  a 
Tnttinrity  of  male  heads  of  families.  Is  it 
Mr.  Attorney? 

niey  General :  Yes,  my  Lord,  those 

e  terms. 

i    Bkougham:    I    think    the    Lord 

lent  refers  to  that  in  his  plain, 
ind  highly  judicial  view  of  the 
'he  male  heads  of  families," 
he  meaning  of  that  ?    Who  are 

^le  heads  of  families  ?  The  men  are 
'^'y    it  seems.      Shall   nothing  be 
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said  of  women  in  the  matter  of  salvation, 
and  in  the  administration  of  the  church 
to  which  they  belong? — We  are  living 
under  the  Christian  and  not  under  the 
Mahomedan  law.  But  it  is  **  the  male 
heads  of  families."  Now  suppose  there 
are » three  or  four  single  women,  pious 
women,  in  communion  with  the  church, 
and  three  or  four  widows ;  these  may  con- 
stitute a  majority  of  the  whole  communi- 
cants. Are  they  to  have  no  interference, 
never  to  be  consulted  at  all  P  Oh,  no,  the 
General  Assembly  says,  they  must  take 
whoever  the  males  of  the  parish  choose 
to  impose  upon  them  for  their  edification. 
But  '*  heads  of  families ;"  why  not  lodgers  ? 
Why  not  a  respectable  and  well-informed 
journeyman  P  Why  not  a  respectable 
scholar,  more  learned  than  all  the  parish 
together  ?  Is  he  to  have  no  voice  quoad 
sacra,  though,  perhaps,  a  communicant 
more  regular  at  the  altar  than  anyone? 
No,  "the  male  heads  of  families,"  says 
the  General  Assembly,  **  the  male  heads 
of  families."  Now  all  this  exclusion  of 
females  and  of  lodgers  may  bo  right, 
or  it  may  be  wrong;  but  it  is  not  self- 
evident  which;  it  is  not  of  necessity 
right,  and  it  does  not  follow  from  the 
nature  of  church  discipline, — it  does  not 
follow  as  a  necessary  consequence  from 
the  nature  of  the  case  at  all.  It  is  an 
arbitrary,  it  is  a  gratuitous,  it  may  be  a 
capricious  selection  of  a  judicature  by  tho 
General  Assembly,  and  that  leads  me  to 
my  next  observation. 

If  the  General  Assembly  has  a  power  to 
impose  the  will  of  this  kind  of  majority 
upon  the  whole  parish,  has  it  not  equally 
the  power  to  make  a  totally  difterent 
arrangement  altogether?  Can  any  one 
earthly  reason  bo  propounded  which 
justifies  the  present  criterion  adopted  by 
tho  Assembly,  tho  majority  of  heads  of 
families  in  communion  with  the  church, 
which  would  not  just  as  well,  and  for 
exactly  the  same  reasons,  and  precisely 
on  the  same  grounds,  have  justified  a 
totally  difl'erent  scheme  of  induction 
altogether?  Suppose  it  had  been  enacted 
thus  :  provided  that  ho  shall  be  acceptable 
to  the  majority  of  the  Synod;  that  is  a 
very  important  body :  or  provided  he  shall 
be  acceptable  to,  and  chosen  by,  or  not 
rejected  by  a  commissioner  whom  the 
Assembly  shall  appoint  for  that  purpose  to 
superintend,  as  they  have  done  in  former 
times.  Because  I  read  to  your  Lordships 
out  of  the  Book  of  Discipline,  and  I  read 
to  you  out  of  an  Act,  Ihat  at  one  time  tho 
superintendence  and  control  was  given  to 
commissioners  appointed  by  the  kirk  to 
regulate  the  presentment  and  induction  of 
ministers.  They  might  have  done  that. 
Or  I  will  tell  you  what  they  might  have 
done,  and  for  aught  I  know  it  is  the  next 
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thing  the^  will  do,  if  jon  allow  them  to 
do  what  IB  now  attemptei).  They  might 
have  said:  provided  he  be  agreeable  to 
the  Preabyterj  of  the  bounds ;  who  coald 
object  to  thatP  It  is  impossible  thej 
shonld  do  that.  My  Lords,  it  is  so  far 
from  being  impossible  that  they  have 
done  it  already.  There  was  an  Act  in 
1576  made  by  the  Greneral  Assembly,  by 
which  it  was  provided  that  none  seek 
preferment  without  the  advice  of  the 
Presbytery :  that  was  for  a  season  the 
law  of  the  kirk ;  the  Assembly  may  now 
revive  it,  and  the  Legislature  may  make 
that  law  now  which  oat  of  the  kirk 
courts  was  the  law  before;  but  has  the 
Greneral  Assembly  any  right  to  do  so? 
Has  the  church  judicature,  the  General 
Assembly, — which  by  the  common  law  of 
the  land,  and  by  statutory  enactment  is 
limited  to  ecclesiastical  concerns, — a  right 
to  do  that  P  For  the  statutory  enactment 
of  the  year  1592  is  revived  in  all  par- 
ticulars by  the  Act  of  1690,  c.  5,  except  as 
to  patronage,  and  that  is  disposed  of  by 
the  subseouent  Act  of  1690,  c.  23,  which 
is  repealea  by  the  10th  of  Queen  Anne, 
but  tne  other  is  not  repealed.  The  Act  of 
1592  is  to  all  intents  and  purposes  revived ; 
and  among  other  intents  ana  purposes,  to 
that  of  defining,  chalking  out,  and  limit- 
ing  the  bounds,  and  the  functions,  of  the 
ecclesiastical  jurLsdictiou.  By  all  these 
rules,  by  the  common  law,  by  the  parlia- 
mentary constitution  of  the  country,  by 
statutory  enactment,  by  the  Act  of  1592, 
by  the  Act  of  1711,  it  is  the  province  of 
the  General  Assembly  and  tno  inferior 
church  courts  to  take  cognisance  of  church 
matters,  and  to  make  regulations  touching 
ecclesiastical  concerns,  and  ecclesiastics^ 
concerns  alone,  and  they  are  excluded, 
they  are  barred  and  shut  out  from  any 
cognizance  of  civil  patrimonial  rights ; 
and  not  only  of  civil  patrimonial  rights 
directly,  but  of  those  things  which  in- 
directly afiect  civil  patrimonial  rights. 
They  cannot  do  per  nefae  what  they 
cannot  do  pei'  fas.  They  cannot  do  in- 
directly what  they  cannot  do  directly. 
They  have  a  right  to  make  rules  as  to 
qualification.,  and  they  have  a  right  to 
make  rules  as  to  who  shall  judge,  and  how 
they  shall  judge,  upon  qualification ;  be- 
cause qualification  is  admitted,  upon  all 
hands,  to  be  a  matter  of  ecclesiastical 
cognisance.  But  they  have  no  right  to 
make  a  rule  as  to  who  shall  be  chosen,  and 
how  he  shall  be  chosen,  when  the  patron 
presents  him.  They  have  no  right  to 
transfer  from  the  patron,  either  the  whole 
or  the  half,  and  in  tnis  case  I  hey  have  trans- 
ferred by  far  the  larger  half  of  the  choice 
and  selection  of  the  presentee.  Bat  one 
thing  is  perfectly  clear,  that  no  grounds 
in  reason  which  the  General  Assembly 


can  advance  for  its  right  to  make  the  Act 
of  18^,  giving  a  veto  to  the  congregation, 
can  be  conceived  to  exist  which  could  not 
give  them  precisely  as  complete  a  power, 
and  as  undeniable  aright,  to  ffive  a  veto  to 
the  PresbyterY  of  the  boands,  that  is  to 
say,  to  repeal  the  Act  of  Anne,  and  to 
revive  the  Act,  long  since  repealed,  of 
1576,  which  alone,  and  for  the  first  time, 
assumed  the  choice  to  the  Presbytery. 

It  is  not  unfit  that  I  should  advert  to  one 
topic  which  cei-tainly,  at  first,  did  seem  to 
impose  some  difficulty  upon  those  who 
maintained  the  judgment  of  the  court 
below.  There  is  a  great  difl'erence,  it 
was  said,  between  the  location  or  ad- 
mission of  a  minister  in  Scotland,  and  the 
admission  of  a  clerk  by  the  Ordinary  in 
England ;  inasmuch  as,  in  England,  the 
person  having  the  advowson  presents  his 
clerk,  a  persou  already  ordained,  to  the 
bishop;  whereas,  in  Scotland,  the  pre- 
sentee is  ordained,  and  inducted  unioo 
cantextu  by  the  Presbytery, — that  Pres- 
bytery being  beyond  all  doubt  the  only 
judge  of  ordination,  with  which  the 
municipal  court  has  no  right  whatever  to 
interfere.  Ordination,  it  was  said,  is 
then  mixed  up  with  the  induction,  and 
cannot  be  severed  from  it.  But,  in'  tho 
first  place,  we  must  look  to  the  case  before 
us :  the  severance  here,  at  least,  is  com- 
plete. Tho  Presbytery  does  not  refuse 
to  ordain — nothing  of  the  kind.  Those 
persons  do  not  say  he  is  not  qualified, 
there  is  no  objection  whatever  to  ordain- 
ing him;  but  they  say,  ** Though  we 
have  no  objection  to  ordain  him,  we  do 
not  choose  to  induct  him  into  the  parish 
of  Auchterarder,  because  the  people  dis- 
sent from  receiving  him  ;  and  this  is  our 
only  reason.*'  1  think  that  is  a  sufficient 
answer  to  this  objection,  and  I  believe 
I  threw  it  out  in  the  course  of  the  argu- 
ment. 

But  there   is    another    answer.      If  a 
person,   being  a  probationer,  is  brought 
before  the  Presbytery  for  induction  into  a 
benefice,  he  is  then  ordained  as  well  as 
inducted,  that  being  the  first  benefice  to 
which   he  is  appointed.      But,   whatever 
argument,   and  whatever  law  applies  to 
the  case  of  the  first  benefice,  in  respect  of 
the  present  controversy,  must  be  equally 
applicable  to  the  second  benefice,  that  is, 
to  the  case    of  transportation,    as    it  is 
called,    from    one    benefice    to    an 
Now,  in  this  case  of  transportatioi 
second  benefice,   the  argument  is 
entirely  from  the  difficulty  with  wh 
is  sought  to  be  mixed  up  as  to  the 
benefice,    because    the    first     beneficf 
accompanied    with    ordination,    a**'' 
second  benefice  is  accompanied  ^ 
ordination  at  all :  the  presentee  is  t 
e  elero  Dominif — already  ordained 
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therefore,  the  only  question  in  the  second 
issfeance,  that  can  arise  is  with  respect 
to  indncting  him  into  the  parish  of  A., 
whereas  formerly  he  was  settled  in  the 
parish  of  B.  Consequently,  in  this  in- 
sfcmnce,  the  Presbytery  can  never  sat,  we 
refase  to  ordain  him  (which  is  of  eccle- 
fliafstical  not  of  civil  cognisance)  ;  because 
he  has  already  been  ordained:  and  the 
only  question  is.  Shall  he  be  inducted  ; 
into  the  parish  of  B.  having  been  already 
settled  in  the  parish  of  A.  P  and  that 
question  is  only  of  civil  cognisance.  No 
man  is  absurd  enough  to  contend  that  the 
congregation  should  be  consulted  only  in  \ 
cases  of  transportation,  and  not  of  original 
settlement.  Nothing  so  wild  has  ever 
heen  urged  as  the  proposition  that  the 
Assembly  has  the  power  to  make  this  Act 
as  to  second  settlements,  though  not  as  to 
first  inductions.  The  two  cases  stand  on 
the  self-same  grounds,  and  the  same  argu- 
ments apply  to  both.  I  think  those  two 
answers,  either  of  them,  but  certainly 
both  together,  are  sufficient  to  repel  the 
objection  which  I  have  now  been  con- 
sidering. 

Another  argument  was  used  which  I 
cannot  altof^ether  pass  over,  as  many  of 
the  learned  judges  go  very  mainly  upon  it. 
It  was  said,  Is  a  call  of  no  avail  P     Does  it 
mean  nothing  P  Have  all  the  people  of  Scot- 
land, all  the  lawyers,  and  all  the  divines 
of  the  Church  courts  been  hallucinating 
for  so  many  years,  when  they  have  held  a 
call  to  be  necessary'  as  part  of  the  induc- 
tion, and  that  the  moderating  in  a  call  is 
the  proper  function  of  the  Presbytery  P    I 
by  no  means  say  tluit  a  call  is  nothing ; 
but  I   only  say  it  is  not  everything.     I 
deny  that  it  is  decisive;  I  refuse  it  the 
Tirtue  which  others  ascribe  to  it.     In  the 
first  place,  it  is  admitted,  on  all  hands, 
that  nothing  can  well  be  conceived  more 
obscure,  and  involved  in  more  doubt,  than 
the  whole  history  of  calls  in   Scotland. 
At  one  time  there  was  a  call  most  effec- 
tually,  namely,  during  the  interval  be- 
tween 1690  and  the  year  1711,  because 
during  that  period  the  kirk- session  and 
the  heritors  presented  to  the  congrega- 
tion, and  if  the  congregation  did  not  call 
the  presentee,  no  further  step  could  take 
place ;  only  it  is  to  be  observed  that  was 
a  call  of  a  very  peculiar  nature,  and  wholly 
different  from  the  one  now  contended  for ; 
er  to  refuse  or  give  a  call  was  of  a 
lited  kind,  for  the  people  could  not 
3  giving  the  call  unless  they  assigned 
ons,  and  the  Presbytery  were  to  judge 
le  reasons.    But  was  there  ever  any 
in  the  history  of  Scotland  in  which 
held,  either  practically  or  by  law, 
le  congregation  was,  by  a  majority 
t,  to  call  a  person,  and  that,  if  it 
such  majority  call  him,  nothing 
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could  be  done  in  his  favour  P  I  know 
very  well  that  there  are  two  authorities  in 
favour  of  it.  The  First  Book  of  Discipline 
in  1560,  and  the  Second  Book  of  Discipline 
in  1578;  for  the  first  says  the  people 
have  the  power  of  electing ;  it  says  in  so 
many  woras,  **  It  pertaineth  to  the  people 
to  select  their  pastors ;  and  the  second 
says  that  that  **has  always  been  the  prac- 
tice of  the  kirk  till  antichrist  intruded 
into  it."  But  that  is  not  the  law  now :  it 
was  not  the  fact  at  any  time.  I  have 
shown  your  Lordships  that  it  is  a  very 
gross  mis-statement  of  the  historical  fact; 
and,  that  it  never  was  the  law  of  the 
Church  is  clearly  admitted  bv  the  very 
fact  of  the  General  Assembly  having  had 
to  invent  this  new  mode  of  proceeding, 
namely,  to  call  upon  the  majority  of  the 
male  neads  of  families  in  communion  with 
the  Church  to  accept  or  reject  him.  The 
majority  being  substituted  for  the  former 
practice  of  any  two  or  three  persons  is 
most  material,  and  shows  a  complete 
change,  from  a  mere  formality  to  a  sub- 
stantial choice. 

But  whatever  was  at  any  one  time  the 
force  or  validity  of  the  call,  the  statute  of 
Anne  does  away  with  it  altogether,  unless 
in  a  modified  way  and  to  the  very  limited 
extent,  that  of  somewhat  more,  and  not 
much  more,  than  a  mere  ceremony ;  to 
which  extent  only  it  has  been  limited 
ever  since  that  time.  The  best  proof  of 
this  is,  first  of  all,  this  Act  of  1834, 
making  for  the  first  time  a  majority  ne- 
cessary, and  pointing  out  of  whom  that 
majoritv  shall  consist :  and,  in  the  second 
place,  the  avowed  fact  on  aU  hands,  that 
the  call  might  have  been  made  by  one, 
two,  or  three  people  in  a  pariah  of  two 
thousand;  and  that,  if  the  Presbytery 
chose  to  moderate  in  that  call,  it  was  just 
as  valid  a  proceeding  as  if  it  had  been 
made  by  the  majority,  or  by  the  whole 
parish.  Now  does  not  that  give  one  a 
very  ^reat  misgiving  as  to  the  substantial 
meaning  of  the  csbll,  as  to  whether  it 
really  means  anything  or  nothing?  It 
can  be  got  rid  of  by  almost  any  form.  I 
suppose  that  the  mere  presentment  may 
be  a  call.  There  is  no  law  which  points 
out  who  shall  give  the  call ;  why  may  not 
the  patron,  in  respect  of  his  advowson,  be 
held  to  belong  to  the  parish,  even  if  he  be 
not  an  heritor  or  an  inhabitant  P  Why 
may  not  the  patron's  connexion  with  the 
parish  in  respect  of  that  advowson  bo 
neld  to  be  sufiicient  for  the  purpose  of 
giving  a  callP  I  know  there  is  no  au- 
thority against  me.  I  know  there  is  no 
answer  to  these  questions  by  any  dict^i 
of  judges,  or  any  authorities  of  text 
writers. 

But  what  authority  is  there  in  favour  of 
a  callP     No  doubt  there  is  the  Aot  of 
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ABsembly,  1782,  to  which  reference  is 
made  b^  Lord  Moncreiff{a) ;  and  there  is 
the  decision  of  that  venerable  body  in  1790, 
highly  disapproving  of  the  settlement  of 
•a  presentee  who  had  no  call.(&)  For  anght 
1  know  this  may  be  a  great  informality  : 
but  observe,  they  did  not  rescind  the  set- 
tlement on  that  account.  But  if  he  had 
got  in  without  a  presentation,  if  he  had 

fot  in  without  a  presbytery  inducting 
im,  or  if  he  had  never  been  ordained, 
would  they  have  allowed  him  to  continue  P 
No  such  thing,  they  would  have  ousted 
him  from  the  church,  and  they  would 
have  had  another  man  appointed  accord- 
ing to  the  laws  and  formalities  of  the 
church.  When  it  is  said,  that  the  call  is 
A  very  substantial  ceremony,  and  that  it 
is  proved  to  exist  in  right,  and  in  law,  and 
to  be  necessary,  by  the  Stirlingshire  case,  in 
1790,  I  think  you  onlv  prove  the  reverse 
by  the  quotation  of  that  case,  inasmuch 
as  it  was  one  where  there  had  been  no 
presence  of  a  call  in  any  manner  of  way, 
where  the  presentee  never  had  a  call  from 
any  single  person  in  the  parish,  and  there 
was  no  moderation  in  the  call  by  the 
Presbytery  ;  nevertheless,  he  was  held  to 
be  validly  inducted,  and  to  have  a  good 
right  to  a  settlement,  even  by  those  who 
were  censuring  the  illegality,  saying  all 
the  while,  "  Fieri  non  delmitf  /actum  valet.'* 
In  other  words,  a  form  had  been  omitted 
which  ought  to  have  been  obsei'ved,  but 
the  omission  was  immaterial.  Thus  a 
•call  is  shown  to  be  as  immaterial  a  part  of  a 
valid  settlement,  as  it  is  immaterial  to  a 
valid  marriage  by  banns  that  the  parties 
shall  have  resided  in  the  parish  before 
proclamation.  That  is  a  directory,  not  an 
imperative  part,  under  Lord  Hardwi-cke's 
Marriage  Act.  It  is  a  very  material  di- 
rection: it  goes  to  the  main  purpose  of 
the  statute ;  yet  it  is  not  a  necessary  con- 
dition precedent;  the  marriage  is  valid 
without  it. 

My  Lords,  this  throws  great  light  on 
the  subject,  and  mainly  strengthens,  in- 
stead of  negativing,  my  argument ;  for  it 
shows  that  a  call  is  held  by  the  church 
court  itself  to  be  rather  a  matter  of  con 
venience  and  a  useful  form, — if  you  will, 
an  important  form, — than  of  the  very  es- 
sence or  substance.  What,  then,  is  the 
call  ?  It  is  a  remnant  of  the  old,  obsolete, 
and  repealed  right  of  election.  Whether 
it  comes  from  the  period  which  elapsed 
from  the  Eevolution  to  the  10th  of  Annef 
while  the  Act  of  1690  was  in  force,  or 
whether  it  comes  from  some  mistake  of 
the  authority  of  the  two  Books  of  Disci- 
pline in  the  sixteenth  century,  I  need  not 
stop  to  inquire ;  the  nature  of  the  thing 

(rt)  Robertson's  Report,  vol.  2,  p.  389. 
(6)  lb,  vol.  I,  p.  375.    Above,  pp.  506, 


clearly  enough  appears  from  the  way  it 
has  been  dealt  with.  This  shows  to  de- 
monstration that  it  has  not  been  held  a 
condition  precedent  of  a  valid  induction, 
but  that  the  induction  may  be  valid  witii- 
out  that  condition  being  fulfilled.  Nothisg 
can  more  clearly  indicate  its  being  a  mere 
ceremony  or  form.  I  suppose  it  is  conve- 
nient and  useful  that  there  should  be  a 
presentation,  in  form,  of  the  person  to  the 
congregation  as  well  as  the  Presbytery. 
The  Presbytery  are  to  judge  of  his  quali- 
fications, without  appeal,  except  to  the 
church  court,  but  the  congregation  is  to 
be  brought  acquainted  with  the  future 
pastor :  and  as  the  Presbytery  are  to  judge 
of  his  life  and  conversation,  as  well  as 
bis  literature,  it  is  convenient  and  useful 
that  the  people  should  have  an  oppor. 
tunity  of  coming  forward  with  anv  objec- 
tions which  they  may  have  to  him  on 
these  important  particulars :  4>ut  that 
right  is  wnolly  different  from  veto,  or  dis- 
sent, or  refusal  without  any  cause  sho wn« 

Now  I  will  take  an  analogous  instance. 
Mr.  Attorney  Ge^ieral  very  properly  alluded 
to  the  coronation.  It  is  a  decent  and  con- 
venient solemnity  to  present  the  sovereign 
to  the  people,  and  the  people  are  supposed 
to  take  part  in  the  choice ;  a  part,  how- 
ever, so  immaterial  that,  if  they  were  all 
with  one  voice  to  reject,  the  coronation 
would  be  just  as  good,  would  go  on  exactly 
in  the  same  way,  and  the  rejection  or  re- 
calcitration  of  the  assembled  people  would 
have  no  more  weight  than  the  recalcitra- 
tion  of  the  champion's  horse  in  West- 
minster Hall  during  the  festival  attending 
the  great  solemnity.  It  is  an  obsolete 
right,  which  has  not  within  the  time  of 
known  history  ever  been  exercised  by  any 
people. 

But  I  will  state  another  instance  which 
is  very  analogous:  the  publication  of 
banns.  Now,  both  in  Scotland  and  in 
England,  a  regular  marriage  requires  the 
publication  of  banns.  In  Scotland  a  mar- 
riage may  take  place  by  mere  words  of 
consent  without  any  church  ceremony 
whatever,  and  it  is  supposed  that  in  Eng- 
land the  same  was  so  before  the  Marriage 
Act.(a)  But  a  regular  marriage  can  only  be 
made  by  publication  of  banns,  and  who- 
ever in  Scotland  does  it  without,  is  liable 
to  church  censure.  Now,  when  the  banns 
are  published  in  England,  the  object  is  to 
ascertain  by  this  publicity  that  ther^  '*' 
lawful  impediment,  such  as  consan^ 
within  the  limited  degrees,  or  pric 
riage,  or  refusal  of  consent  by  pare 
guardians.  I  have  taken  pains  to  inr 
both  from  bishops  and  priests  what  t^ 
bo  the  consequence  in  their  pi  acl 
upoTi  publication,  a  person  were  tc 

(a)  But  see  Beg,  v.  Millis,  10  CI.  & 
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pose  and  forbid  the  banns,  or  afterwards 
forbid  the  marriage,  which  may  be  done 
at  the  altar  when  tno  marriage  is  about  to 
be  Bolemnizod.  The  answer  they  have  all 
given  is,  I  should  suspend  the  solemnity 
till  I  made  inquiry.  But  suppose  the 
person  forbidden  should  say,  I  give  no 
reason,  but  I  only  forbid  the  banns;  or 
suppose  he  gave  another  reason,  that  he 
waB  the  rival  of  the  husband,  or  that  she 
was  a  rival  of  the  lady,  a  very  good  reason 
for  the  party  not  wishing  the  marriage  to 
take  place,  but  no  legal  objection  to  the 
marriage ;  the  answer  is,  that  he  would 
not  be  attended  to  at  all.  The  marriage 
would  go  on  just  as  well  as  if  the  dead 
silence  prevailed  through  the  church  which 
generally  attends  those  interesting  solem- 
nities. Thus,  then,  it  is  a  very  convenient 
thing  that  banns  should  be  published, 
because  it  gives  publicity  to  the  intended 
contract.  It  gives  parties  an  opportunity 
of  coming  forward.  If  there  has  been  a 
prior  marriage  it  gives  the  husband  an 
opportunity  of  saying,  do  not  commit 
bigamy.     If   there    is    consanguinity   it 

fives  the  party  an  opportunity  of  saying, 
o  not  allow  incest.  If  there  is  an  infant 
about  to  be  married  it  gives  the  parent  or 
^nardian  an  opportunity  of  saying  that 
his  consent  has  not  been  given.  But, 
though  the  law  requires  that  the  parents' 
or  guardians'  consent  shall  be  necessary 
where  the  marriage  is  by  licence,  there  is 
no  such  necessity  where  it  is  by  bann8(a) ; 
and  it  is  a  very  great  inconsistency  in  the 
law,  for  though  the  Legislature  meant  no 
doubt  to  prevent  marriage  without  con- 
sent, yet  if  the  banns  are  published,  and 
the  priest  chooses  to  marry  in  spite  of  the 
parents  and  the  guardians,  their  refusal 
or  opposition  signifies  nothing,  and  the 
marriage  is  just  as  valid  as  if  they  had 
consented.  Then  I  am  for  the  publication 
of  banns.  It  would  not  be  a  regular  mar- 
riage without  it.  It  would  not  be  a  valid 
marriage  in  England  without  it,  unless  by 
licence,  which  is  excepted  by  law.  It 
would  not  in  Scotland  be  a  marriage  free 
from  church  censure  without  it.  And 
therefore  I  am  for  it,  and  therefore  we 
are  all  for  it ;  and  therefore  we  think  it  is 
an  useful  and  a  convenient  part  of  the 
ceremony,  because  it  gives  opportunities 
for  objections  being  made  by  giving  publi- 
to  the  intended  contract;  but  then 
"-"^nt  or  silence  is  not  a  necessary 
the  marriage.  Kay,  the  banns 
►ersons  to  object,  and  yet  if  they 
'  set  the  marriage  may  proceed  just 

eo.   4.    c.    76.   8.   8,   provides  that 

the  parents  and  guardians  declare  their 

-*   *he  time  of  the  publication   of  the 

publication    shall  be    absolutely 


as  if  they  had  held  their  peace.  Further- 
more, the  last  publication  tells  all  the 
world  that  if  they  do  not  then  object  they 
must  for  ever  after  hold  their  peace  ;  and 
yet  a  person  present  and  saying  not  a 
word  may  come  forward  the  day  after, 
'  and  set  aside  the  marriage  by  proving  a 
I  lawful  impediment.  Precisely  so  it  is 
with  respect  to  the  call.  I  have  attended 
to  its  history  as  well  as  I  could,  but  I 
cannot  find — and  I  see  that  some  of  the 
learned  judges  who  have  given  great  at- 
tention to  the  subject  have  come  to  the 
same  conclusion — I  cannot  find  that, 
either  before  or  after  the  statute  of  Anne, 
unless  between  1690  and  1711,  the  call  has 
been  held  to  be  a  necessary  part  of  the 
induction,  or  a  condition  precedent  to  a 
valid  settlement.  At  all  events,  I  am 
perfectly  certain  that  if  such  force  and 
effect  is  given  to  the  call  as  to  make  it  an 
essential  part  of  the  proceeding,  and  much 
more  if  the  General  Assembly,  acting  upon 
this  supposition,  can  carry  into  effect  any 
assumed  intention  of  the  law  so  as  to  make 
a  specific  provision  against  an  induction 
ever  taking  place  without  the  consent  of 
the  majority  of  the  male  heads  of  families, 
then  the  statute  of  Anne  is  abrogated,  and 
the  rights  of  patrons  are  utterly  extin- 
guished. 

It  only  now  remains  that  I  should  say 
something  respecting  the  question  of  juris- 
diction. But  I  have  no  doubt  whatever 
upon  that.  It  is  asked,  '*  How  can  the 
Court  of  Session  interfere  in  a  matter  of 
ecclesiastical  cognisance  ?  "  Prove  to  me 
your  minor,  that  this  is  a  matter  of  eccle- 
siastical cognisance,  by  which  I  mean  of 
exclusive  conaistorial  cognizance.  Prove 
to  me  that  this  is  a  question  of  qualifica- 
tion, like  the  c[uestion  of  sufficiens  or 
minus  avfficiens  m  literaturaf  and  then  I 
say  that  the  Court  of  Session  will  be  ex- 
cluded; jast  as  the  Court  of  King's  Bench 
was  in  SpecoVs  case,  upon  a  qnare  impedit, 
by  which  the  Court  did  not  deem  itself  to 
be  excluded  (and  the  Common  Bench  agreed 
with  them)  where  the  rctui'u  to  the  qnare 
impedit  by  the  bishop  was  7ion  idonetis. 
They  would  not  have  been  excluded  even 
if  the  bishop  had  said  schismaticus  inveto' 
ratus,  much  less  if  he  had  said  merely 
nolo  iyiducere,  as  the  Presbytery  has  here 
done.  But  we  have  here  no  such  question 
as  one  of  qualification.  We  have  a  ques- 
tion of  election,  and  nothing  else  ;  a  veto, 
a  dissent  set  up  by  the  ecclesiastical  court, 
and  which,  if  they  had  done  it  in  England, 
would  have  been  a  ground  of  prohibition 
as  an  interference  with  the  jurisdiction  of 
the  municipal  courts  in  matters  temporal ; 
and  therefore  this  argument  fails  alto- 
gether. 

But  it  is  said,  the  Court  of  Session  may 
give  the  civil  rights,  the  right  of  stipend, 
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and  can  do  nothing  more.  Tet  it  is  ad- 
mitted all  the  while  that  the  Court  haa  no 
power  to  give  those  ciril  rights,  to  hestow 
the  temporalities  of  the  charch  on  the 
pastor,  unless  he  is  inducted ;  so  that  the 
non-induction  is  as  complete  a  bar  to  the 
ciyil  court  giving  him  the  temponilities 
as  if  the  civil  court  had  been  told,  yon 
shall  not  adjudicate  upon  the  matter  at 
all. 

Then  it  is  said,  that  yon  have  no  means 
of  carrying  into  effect  the  decree  of  the 
Court  of  Session »  albeit  supported  by  the 
authority  of  the  House  of  Lord?,  which  is 
a  decision  of  Parliament  in  its  judicial 
character  upon  the  subject.  In  other 
words,  although  yon  say  the  Presbytery 
have  acted  wrong — although  you  say  that 
their  reason  for  rejecting  is  of  no  avail 
whatever — although  you  say  the  law  is 
contrary  to  what  they  have  supposed  it  to 
be — and  although  you  say,  deciding  upon 
the  petitory  part  as  well  as  the  declaratory 
part  of  the  summons  (which,  however,  you 
are  not  called  upon  to  do),  let  the  Pres- 
bytery induct  immediately,  for  it  has  no 
ffrounds  for  refusing ;  still  it  is  affirmed 
that  the  Presbytery  may  persist  in  re- 
fusing, and  must  prevail. 

My  Lords,  it  is  indecent  to  suppose  any 
such  case.  You  might  as  well  suppose 
that  Doctors*  Commons  would  refuse  to 
attend  to  a  prohibition  from  the  Court  of 
King's  Bench,  you  might  as  well  suppose 
that  the  Court  of  Session,  when  you  remit 
a  cause  with  orders  to  alter  the  judgment, 
would  refuse  to  alter  it.  Conflict  of  laws 
and  of  courts  is  by  no  means  unknown 
here.  We  have,  unfortunately,  upon  the 
question  of  marriage,  had  a  conflict  divid- 
ing the  courts  of  the  two  countries  for 
upwards  of  twenty-five  years,  in  which  the 
Court  of  Session  has  held  one  law,  and  in 
which  your  Lordships  and  all  our  English 
judges  have  unanimously  held  another 
law.(a)  The  Court  of  Session  in  Scotland 
has  held,  and  still  holds,  two  persons  to 
be  married,  whom  your  Lordships  hold 
not  to  be  married.  But  have  the  judges 
of  that  court  ever  yet,  when  a  case,  which 
had  been  adjudicated  by  them  according 
to  their  view  of  the  law,  came  up  to  you, 
and  you  reversed  according  to  your  oppo- 
site view  of  the  law,  has  the  Court  of 
Session  ever  then  continued  the  conflict, 
which  would  then  have  become  not  a  con- 
flict of  law  but  a  conflict  of  persons — a 
conflict  of  courts—  a  conflict  in  which  the 
weaker  would  assuredly  have  gone  to  the 
wall  P  The  Court  of  Session  never  thought 
for  one  instant  of  refusing  to  obey  your 
orders  upon  this  matter,  whereupon  they 

(a)  Lolley*s  case,  Ross.  &  Ry.  237,  and  see 
cases  collected  in  Westlake's  Private  InternatioDal 
Law  (3rd  edit.)  at  p.  86. 


I  entertained  an  opinion  conflicting  with 
:  ^our  own.  For  this  reason  alone,  and  it 
!  IB  enough,  I  have  no  doubt  whatever  that 
I  the  Presbytery,  when  votir  judgment  is 
•  Riven  declaring  their  law  to  be  wrong, 
I  aeclarinfi^  the  patron's  right  to  have  been 
valid,  will,  even  upon  the  declaratory  part 
of  the  judgment,  ao  that  which  is  Hffht. 

And  then  may  come  thb  question.  What 
is  the  Court  of  Session  to  do  upon  the 
petitory  part  of  the  summons,  supposing 
that  shall  be  insisted  upon  ?  Enough  is  it 
for  me  to-day  to  observe  that  this  is  not 
now  before  us.  But  suppose  it  were,  I 
should  have  no  fear  whatever  in  dealing 
with  it.  I  should  at  once  make  an  order 
upon  the  Presbytery  to  admit,  if  duly 
qualified,  and  to  disregard  the  disBeui  of 
the  congregation.  And,  my  Lords,  why 
do  I  say  so,  and  with  such  confidence? 
Because  I  look  to  the  cases,  and  as  these 
are  all  to  the  same  effect,  there  is  only 
one  with  which  I  shall  ta'ouble  your  Lord- 
ships. None  of  them  bears  upon  the  main 
question  now  before  us,  but  all  efiectually 
answer  the  inquiry  collaterally  instituted. 
How  are  the  court  s  orders  to  be  enforced  ? 
They  are  all  cases  of  conflicting  rights  of 
advowson ;  they  are  all  cases  where  there 
was  no  question  whatever  between  the 
Presbytery  and  the  courts,  and  the  only 
question  was  as  to  the  right  of  ii.  to  hie 
presented.  They  are  all  cases,  therefore, 
which  fall  without  the  scope  of  the  main 
argument  here  before  us,  and  throw  no 
light  upon  that.  But  upon  this  collateral 
question  they  do  throtv  a  light ;  and  I  refer 
to  the  case  which  a  most  learned  judge. 
Lord  Gillies t  has  justly  called  a  too  well- 
known  case,  for  it  was  attended  with  un- 
pleasant circumstances,  the  case  of  Lord 
Dundas  v.  The  Zetland  Presbytery, {a)  in  the 
year  1795.  Now,  what  was  the  conclusion 
of  the  libel  there  P 

"  That  it  should  be  found  and  declared  that 
the  pursuer  had  a  right  to  the  patronage ;" 

that  he  exorcised  his  right  as  patron 
within  the  time  prescribed  by  law ; 

''and  that  the  presentation  to  Mr.  Kicolson  is 
valid  aud  effectual,  and  was  offered  to  the 
moderator  of  the  Presbytery  in  due  time." 

The  conflict  was  this,  that  the  Presbytery 
had  chosen  one,  and  they  ought  to  have 
chosen  the  other.  The  court  was  called 
upon  to  declare, 

"  that  the  Presbj'tery  should  be  dec<w.»v 
ordained,    by  decree    aforesaid,  to  give 
obedience  to  the  said  presentation,  and  * 
ceed  in  the  settlement  of  the  said  Nicol^ 

who  was  the  conflicting,  or,  as  ti 
him,  the  competing  presentee ;  ai 

(o)  Mor.  Diet  9972. 
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'*  until  the  final  end  and  conclasion,  or  until 
tlie  said  Kioolson  ffhall  be  settled  in  the  said 
ebvreh  and  parish  of  Unst,  it  onght  and  should  be 
fiMiDd  and  declared,  by  decree  aforesaid,  that 
tlie  pnrsner,  and  the  other  heritors,  liferenters, 
and  others  liable  in  stipend  to  the  miuiBter 
serving  the  care  of  the  said  parish,  are  entitled 
to  withhold  and  retain  the  said  stipend," 

and  BO  forth.  They  then  settled  Nicolson, 
whose  name.  Lord  Gillie$  says,  appears  as 
the  minister  next  year,  instead  of  Gray, 
the  competing  one,  whom  they  had  before 
erroneously  emitted  and  settled. 

Now,  observe,  that  the  cause   of  this 
dilute  was    totally  different   from    the 
present.     It  was  because  NicoUon   was 
the  proper  man  in  competition  with  Gray. 
But  that  is  perfectly  immaterial  to  the 
pretent  argument  touching  the  jurisdiction 
of  the  Court  of  Session.    Whatever  was 
the  cause  of  dispute,  the  Presbytery  had 
acted  wrong.    The  Presbytery  had  refused 
to   admit  NicoUon;   ^^^7  ^^    admitted 
Grav,    What  does  the  Court  of  Session 
say  P    Admit  our  man  NicoUon,  and  oust 
yoor  man  Gray.    Why  was  it  not  said  in 
that  case,  as  has  been  said  here :    This  is 
nonsense ;  this  is  incompetent ;  you  have 
mistaken  your  way,  and    the 'Court    of 
Session  has  no  power ;  because  when  the 
Court  of  Session  declares  that  NicoUon 
has  the  right,  the  Presbytery  will  continue 
to  keep  in  Gray,  and  then  what  can  you 
do  P    And  so  would  arise,  in  that  case  of 
Zetland,  every  one  of  the  arguments  with 
which  an  attempt  has  been  made  to  scare 
your   Lordships    from  putting  a  proper 
<x>n8truction  upon  the  Act  of  Parliament, 
and  from  doing  your  duty  in  this  appeal, 
namely,  can  you  have  letters  of  homing 
against    a  whole  Presbytery?    Can  you 
proceed  against  a  whole  body  of  clergy- 
men ?    Can  you  bring  an  action  of  dam- 
ages against  a  whole  TOdy  of  men  P    That 
is  the  argument  with  which  we  have  been 
harassed  and  threatened  at  the  bar,  if  we 
here  affirm  the  judgment  of  the  court 
below  P    Why  was  not  that  argument  used 
in  the  case  I  have  just  mentioned,  to  scare 
the  court  below  P    It  is  good  for  nothing ; 
but  it  would  have  been  not  more  worthless 
there  than  it  is  here.    And  if  the  Court  of 
Session  had  the  power  of  saying  there, 
"  Take  NicoUon  and  oust  Chay"  have  we 
mvt  just  the  same  power  hero  of  telling 
"^regbytery,  "You  have  mistaken  the 
"   (a  perfectly  innocent  mistake,   to 
h  all  men  are  liable);  "retrace  your 
I,  and  take  the  person  presentea  by 
patron,  if  he  is  qualified  according  to 
^lesiastical  rules  P"  Therefore  I  hold 
tis  argument  on  the  jurisdiction  ig 
'^'  absurd  and  untenable,  and  proves 
lediment  in  our  course  towards  a 
conclusion. 
"-  -••*  the  grounds  upon  which  I 


hold  that  it  is  expedient  and  just,  and 
therefore  necessary,  for  your  Lordships  to 
affirm  the  judgment  of'^  the  court  below. 
I  find  that  I  have  gone  to  a  much  greater 
length  in  point  of  time  into  this  case  than 
was  at  all  desirable  ;  but  when  I  consider 
the  great  interest  which  it  has  excited, 
and,  moreover,  when  I  observe  that  I  look 
upon  it  as  so  much  more  clear  than  many 
have  considered  it  who  have  dealt  with  it 
below,  I  do  not  regret  that  I  have  pursued 
this  coarse. 

My  Lords,  no  person  would  lament  more 
deeply  than  myself  if  the  judgment  which 
I  am  now  about  to  move  should  give 
offence  to  that  most  venerable  body  the 
General  Assembly,  as  representing  the 
Church  of  Scotland.  I  have  the  most 
profound  veneration  for  that  establish- 
ment, and  it  is  hereditary  iu  me,  as  well 
as  personal.  I  am  myself  sprung  from 
some  of  the  most  venerable  and  most 
leaiTied  members  of  that  establishment, 
sprung  directly  from  them,  as  well  as  knit 
to  them  by  collateral  connexion  .(a)  I  cannot 
be  indifferent  to  its  welfare,  or  deaf  to  its 
claims,  or  in  the  slightest  degree  prepared 
to  treat  it  with  any  other  than  the  most 
affectionate  reverence. 

My  Lords,  I  am  not  the  only  person 
engaged  in  this  discussion  before  your 
Lordships'  House  who  is  connected  with 
the  Church  of  Scotland,  and  who  is  im- 
bued, I  know,  with  these  just  feelings 
towards  it.  The  learned  Attorney  General 
is  himself  descended  from  a  most  venerable 
pastor  of  that  establishment,  and  I  know 
(because  nothing  could  more  clearly  indi- 
cate it  than  the  whole  course  of  his  argu- 
ment, and  all  the  observations  which  fell 
from  him),  that  he  is  most  scrupulously 
and  delicately  averse  to  anything  which 
could  betoken  the  slightest  want  of  respect 
for  it ;  as  much  so  as  I  am  myself.  I  say 
this  the  rather  because  I  have  been  not  a 
little  astonished  in  my  correspondence 
with  Scotland,  to  find  that  something 
which  fell  from  him  had  been  so  grossly 
misrepresented  and  misunderstood,  as  to 
make  it  fit  that  I  should  authoritatively, 
and  as  a  witness  present  during  the  whole 
argument,  contradict  it,  as  utterly  un- 
founded in  point  of  fact.  Nothing  could 
be  more  perfectly  respectful  and  affection- 
ate towards  that  body  than  the  whole  of 
the  argument  on  the  Attorney  GeneraVs 
part  throughout. 

My  Lords,  I  join  with  him  in  the  deepest 
sorrow  that  anything  in  this  House  should 
pass,  to  which  he  has  contributed  by  his 
argument,  and  to  which  I  am  contributing 
more  effectually  by  my  judgment,  with 
the  tenden^  of  perpetuating  the  discord 
now    prevailing    in    Scotland.       That    it 


(a)  See  above,  4(a). 
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Bboold  ever  h&ve  began  all  miut  sincerely 
deplore  ;  but  tbat  it  sboald  continue  is  a 
matter  of  still  greater  affliction  to  erery 
friend  of  his  country.  I  bare  declared  my 
inviolable  respect  for  the  kirk  and  the 
General  Assembly.  Bat  any  want  of 
respect  tbat  I  could  show  towards  them, 
any  irreverence,  any  mockery  of  them, 
any  slander  that  I  could  bring  against 
them,  any  attempt  to  revile  them  or  to 
hold  them  up  to  hatred  and  to  scorn 
would  be  a  mere  jest  compared  to  the 
attempts  that  are  made  by  some  who  take 
an  opposite  view  of  the  case,  and  who, 
without  meaning,  God  knows,  any  more 
than  I  do,  any,  the  least,  disrespect,  think 
they  are  tOrking  the  best  means  for  estab- 
lishing their  privilege  bv  holding  out  indi- 
cations that  the  Assembly  will  pursue  its 
own  course — that  the  Assembly  will  dis- 
regard the  authority  of  the  law — that  an 
assembly  of  Christian  minist^^rs  will  be 
paHies  to  the  fomenting  of  discords — that 
the  last  thing  the  ministers  of  peace  are 
mindful  to  promote  is  the  peace  of  the 
Church  of  Christ  committed  to  their  care 
— and  that  the  only  thing  they  now  think 
of  is  the  victory  of  them,  the  churchmen, 
the  pastors  of  Christ's  flock,  over  the 
judges,  over  the  supreme  judges  of  the 
land,  and  over  the  law  of  the  land  itself; 
a  victory  to  be  won  by  setting  up  acts  of 
their  own,  which  they  have  no  title  to 
pass,  against  Acts  of  King,  Lords,  and 
Commons,  the  statute  law  of  the  realm. 

My  Lords,  I  defend  the  Assembly  against 
the  arguments  and  the  threats  of  their 
advocates.  I  protest  on  the  part  of  the 
Assembly,  as  a  body  of  Christian  men,  of 
whom  the  bulk  are  Christian  ministers, 
against  the  imputations  thus  thrown  out 
against  them  by  this  course  of  defending 
them.  I  say  that  my  hopes  of  them,  my 
confident  expectations  of  what  will  be  their 
conduct,  are  wholly  the  reverse  of  those 
prospects  thus  held  out — that  it  was  an 
injudicious  line  of  argument  on  their  be- 
half;  an  argument  which  I  am  morally 
certain  would  be  repudiated  and  spurned 
by  the  Assembly  itself.  My  Lords,  that 
Assembly  will  do  its  duty,  will  show  its 
veneration  for  the  established  authority 
of  the  law,  will  rest  satisfied  with  having 
entered  ite  protest,  and  indicated  upon  its 
records  its  own  opinions ;  but  will,  with 
its  inferior  judicature,  the  Presbytery, 
render  a  willing  and  respectful  obedience 
to  the  law  of  the  land  as  pronounced  by 
the  Court  of  Session,  and  as  affirmed  by 
your  Lordships.  With  these  views,  my 
Lords,  and  upon  these  grounds,  I  have 
humbly  to  move  your  Lordships,  that  the 
interlocutor  appealed  from  be  affirmed. 

Lord  CoTTENHAM,  L.C. :  Mv  Lords,  it  is 
impossible  for  me  to  conclude  to-day  the 
observations  which  I  think  it  my  duty  to 


present  to  yoor  Lordships  in  this  case; 
and  therefore,  with  your  Lordships*  con- 
corrence,  I  shall  propose  to  this  Hooae  to 
adjourn  the  farther  consideration  of  this 
case  till  half-past  two  to-morrow. 

Lord  Brougham  :  My  Lords,  I  entirely 
agree  with  my  noble  and  learned  friend. 
I  know  that  my  noble  and  learned  friend 
means  to  enter  into  this  case  at  larp^e ;  and 
therefore  I  entirely  agree  with  him  that 
it  will  be  most  satisfactory  to  postpone  it 
until  to-morrow. 

•  Adjourned. 


Lord  CoTTEKHAX,  L.C. :  My  Lords,  it  was 
stated  to  yoor  Lordships  yesterday,  by 
my  noble  and  learned  friend,  that  the 
opinion  we  had  formed  upon  this  case  had 
been  arrived  at  by  us  without  any  com- 
munication with  each  other.  My  Lords, 
that  statement  requires  no  oonfirmatioix 
from  me ;  I  only  refer  to  it  for  the  pur- 
pose of  explaining  the  grounds  upon  wnich 
I  propose  to  follow  a  course  in  this  case, 
which  I  should  be  induced  to  abstain  from 
in  any  other.  When  I  asked  my  noble 
and  learned  friend,  within  a  few  days, 
what  opinion  he  had  formed  upon  this 
case,  1  certainly  was  not  without  a  very 
confident  expectation  of  the  answer  X 
should  receive,  not  from  anything  which 
had  passed  between  us,  but  because  in 
examining  the  case  myself,  it  appeared  to 
me  difficult,  if  not  impossible,  to  suppose 
that  my  noble  and  learned  friend  could 
have  come  to  any  conclusion  other  than 
that  at  which  I  had  myself  arrived. 

My  Lords,  in  this  case,  a^  in  all  others 
of  importance,  I  have  thought  it  the  better 
course  to  reduce  to  writing  the  opinion  X 
have  formed,  and  the  reasons  upon  which 
it  was  founded :  a  course  which  I  am  well 
aware  that  my  noble  and  learned  friend 
approves,  inasmuch  as,  I  believe,  no  judge 
before  his  time  delivered  so  many  written 
judgments :  a  course  which  is  productive 
of  the  greatest  benefit,  aud  which,  I  am 
happy  to  say,  has  been  pretty  generally 
adopted  in  all  the  courts  of  Westminster 
Hall,  My  Lords,  following  this  course,  X 
have,  after  considering  all  the  documents 
upon  the  subject,  and  all  the  authorities 
referred  to,  committed  to  writing  the 
opinion  I  have  formed,  with  the  reasons 
upon  which  it  is  founded.  My  Lords, 
was  accomplished  long  before  I  ha/ 
communication  with  my  noble  &nd  ''* 
friend  upon  the  subject. 

Now,  in  listening  to  what  fell  fi 
noble    and    learned    friend    yestorc 
found  that  very  many  of  the  groundi 
which  the  opinion  which  I  have  fori 
would  rest,  have  been  anticipated  by  v 
was  stated  yesterday.      Under  o~^"- 
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circumstances,  I  sbonld  haye  thonght  that 
a  rery  gufficienfc  reason  for  abstaining 
from  a  repetition  of  that  which  had  been 
BO  much  more  ably  erpressed  by  my  noble 
and  learned  friend.  Bat,  in  this  case,  I 
consider  it  to  be  rather  a  gronnd  for  exactly 
the  opposite  conrse  of  proceeding,  because 
it  cannot  but  be  sati factory  to  those  who 
take  an  interest  in  this  matter  and  who, 
of  course,  will  anxiously  consider  all  that 
falla  from  jour  Lordships  upon  this  ques- 
tion, to  see  wliat  have  been  the  workings 
of  the  minds  which  have  been  applied  to 
it  without  any  communication  with  each 
other ;  and  if  there  should  be  found  to  be 
a  similarity  of  reasoning,  and  a  community 
of  view  of  particular  parts  of  this  case, 
operating  upon  the  minds  of  my  noble  and 
learned  friend  and  of  myself,  no  doubt  it 
will  have  some  effect  in  leading  those  who 
may  consider  the  judgment  of  your  Lord- 
ships, to  be  satisfied,  at  least,  that  there 
proiMbbly  is  some  foundation  for  those  con- 
closiocs,  to  which  we  have  both  arrived 
separately  and  apart  from  each  other. 

It  has  seldom  nappened  that  your  Lord- 
ships have  been  called  upon  to  adjudicate 
upon  a  case  of  more  importance  than  that 
now  under  your  consideration.  It  affects 
tho  manner  in  which  ministers  are  to  be 
appointed  to  a  very  large  proportion  of  all 
the  parochial  benefices  in  Scotland ;  and 
believing  as  I  do  that  the  interests  and 
well-being  of  the  people,  now  and  here- 
after, depend  much  upon  the  due  execution 
of  the  most  important  duties  of  parish 
priests,  I  feel  deeply  the  responsibility 
which  attaches  to  all  those  who  are  called 
upon  to  decide  upon  the  manner  of  their 
appointment ;  for  although  no  opinion  as 
to  policy  ought  to  influence  oar  judgment, 
which  ought  to  be  founded  upon  grounds 
of  law  only,  yet  the  importance  of  the 
judgment  to  be  pronounced,  and  the  evil 
consequences  of  any  error,  impose  upon 
us  all  the  sacred  duty  of  exercising  every 
means  within  our  reach  of  coming  to  a 
safe  and  satisfactory  conclusion. 

With  these  feelings  I  have  addressed 
myself  to  the  consideration  of  this  case. 

It  actually  divides  itself  into  two  ques- 
tions : 

First,  whether  tho  proceedings  of  the 

Presbytery  of  Auchterarder,  founded  upon 

the  act  of  the  Greneral  Assembly  of  the 

31 8 1  of  May  1834,  were  legal,  or  an  inva- 

tie  rights  of  the  pursuer  P    And, 

whether  the  interlocutor  of  the 

ession  appealed  from  was  within 

sdiction,  and  such  as,  under  the 

knees  of  the  case,  ought  to  have 

Lonnced  P 

~idering  the  first  of  these  qaes- 
ch  of  the  difficulty  which  has 
would,  I  think,  be  remored  if 
~'  meaning  could  be  affixed  to 


certain  terms  which  have  been  necessarily 
introduced  into  the  argument  on  either 
side.  Both  parties  agree  that  the  right 
of  presenting  the  minister  belongs  to  the 
lay  patron,  and  that  the  right  of  judging 
and  of  deciding  upon  his  qualification  for 
the  office  belongs  to  the  church  ;  for  such, 
indeed,  is  the  substance  of  the  legislative 
enactments  upon  the  subject.  Both  these 
rights  must  be  exercised  in  the  settlement 
of  the  minister ;  but  the  boundary  between 
these  rights,  what  belongs  to  the  one  and 
what  to  the  other,  is  the  real  question  in 
dispute. 

The  pursuers  allege  that  the  right  of 
presentation  entitles  the  presentee  to  be 
admitted  into  the  benefice,  unless  the 
church  shall  upon  examination  and  trial 
of  the  presentee  find  him  not  qualified. 

The  defenders  on  the  other  side  con- 
tend that  to  the  church  belongs  tho  right 
of  deciding  upon  the  whole  matter  of 
admission,  including  every  consideration 
which  may  affect  the  propriety  or  impro- 
priety of  the  presentee's  becoming  minister 
of  the  parish. 

What  is  the  extent  of  the  patron's  right 
to  present,  and  what  the  jurisdiction  of 
the  church  in  judging  the  qualifications 
of  the  presentee,  that  is  the  real  question  ; 
as  the  Acts,  upon  the  true  construction 
of  which  tho  whole  contest  ought  to  rest, 
reserve  the  right  to  the  one  and  the  juris- 
diction to  the  other,  which  being  so,  it 
necessarily  follows  that  that  only  can  be  a 
true  construction  of  the  Acts,  and  a  proper 
definition  of  those  terms,  which  preserves 
this  right  and  this  jurisdiction.  The 
boundary  between  the  two  must  be  so 
fixed  that  the  one  must  not  be  permitted 
to  encroach  upon,  still  less  to  destroy  the 
other. 

If  it  were  safe  to  refer  to  the  law  and 
practice  of  England  in  ascertaining  the 
meaning  of  those  terms,  whatever  doubt 
may  exist  would  be  speedily  solved.  It  is 
the  undoubted  right  of  the  patron  here  to 
present,  and  to  insist  upon  the  admission 
to  the  benefice  of  any  qualified  person; 
and  the  jurisdiction  of  the  bishop  is  con- 
fined to  decidin^r  upon  the  qualification, 
or  rather  disqualification,  of  the  presentee. 
But  I  have  felt  desirous  of  avoiding,  as 
far  as  possible,  any  reference  to  the  law 
and  practice  of  this  country,  and  to  discuss 
and  decide  upon  the  law,  and  practice, 
and  authorities  of  Scotland  alone,  even  as- 
to  the  meaning  of  the  terms  used ;  and  I 
think  that  there  is  not  only  in  the  statutes 
themselves,  but  in  authorities  of  an  earlier 
date,  conclusive  proof  of  the  sense  in 
which  these  terms  were  understood  from 
the  earliest  periods,  and  of  the  meaning 
which  ought  to  be  attributed  to  them  in 
putting  a  construction  upon  the  statutes. 

That  the  right  of  patronage  as  it  existed 
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before  the  S«r(irmatj(m,  though,  no  donbt, 
^abject  to  the  jariBdiction  of  the  chnrch 
ax  to  the  qaalific&tion  of  the  preientee, 
wu  Dot  snbject  to  imj  limit  or  restriction 
ftma  the  people  or  congregstion  h»B  not 
been  dis grated. 

In  1565  the  General  Axsemblj,  in  a 
meaiiBge  to  the  Qaeen,  expreiwcd  their 
opiniouB  as  to  the  meftningof  thoae  tenna, 
patronage  of  the  patron,  and  trial  and 
examination  bj  the  chnrch.     Thej  say, 

*■  Our  mind  ig,  not  thkt  Her  Majeny,  or  uiy 
other  pitroD,  ahould  be  deprive  of  their  ja!l 
patronage* ;  but  re  meaD,  wheotoerer  Her 
Hajettj  or  aof  other  paUoD  do  preaeol  uiy 
penan  to  a  benefice,  tbdt  the  penoa  prtsented 
(hoDld  be  tried  and  viamined  b;  the  judgment 
of  leaned  men  of  the  Church,  such  ai  are  the 
present  superiatendentg  ;  and  as  the  prei>entatioa 
unto  the  benefice  appartiioi  unto  (hu  patron,  ao 
the  collation  bj  law  and  reason  beloogH  unto  the 
church,  and  the  church  should  not  be  deAvuded 
of  the  collation  no  irore  than  the  patrons  of 
their  preseotalion  ;  for  otfa^rwiae,  if  it  be  lawful 
to  the  patrons  to  present  a'hom  thej  please 
withont  trial  or  eiaminatiou,  what  can  abide  iu 
the  Church  of  God  but  mere  ignorance  ? 

SalfoUT,  who  writes  in  1566,  says : — 

"Ane  laique  patron  of  onj  kirk  or  benefice 

nikaod  sodd  present  tbairto  ane  qoalifyil  uod 

habil  perMtun  of  sulEcient  literature,  honest  in 

life,  and  of  gude  mane[iN."(n) 

At  this  time,  then,  all  the  church  aaked 
ae  against  the  patron  vae  a  right  to  jodge 
of  lue  i^naliflcation  o(  the  presentee,  that 
is,  of  his  Itteratore,  good  life,  and  man- 
When,  therefore,  the  Act  of  1567,  o.  7, 
ordained  that  the  examination  and  admia- 
BJon  of  ministers  should  be  in  the  power 
of  the  kirk  then  publicly  professed  within 
the  realm  "the  presentation  of  lay  pa- 
tronage always  reserved  to  the  just  and 
ancient  patrons  "  and  directed  that  the 
patron  should  present  one  qualified  person 
within  six  months,  otherwise  that  the  kirk 
should  have  power  to  dispose  the  same  to 
one  qualified  person  for  the  time,  it  is 
clear  that  the  presentation,  so  secnred  to 
the  lay  patron,  was  to  be  anbject  only  to 
the  trial  and  examination  of  the  chorea  aa 
to  the  qnaliScation  of  the  presentee,  that 
is,  aa  to  his  literature,  life,  and  manners  ; 
and  that  the  appeal  given  by  that  Act  to 
the  patron,  against  the  rcfusul  of  the 
Baperintendent  t«  receive  and  admit  the 
presentee,  applied  only  to  what  hod  been 
before  the  subject  of  trial  and  examina- 
tion, that  is,  hie  qualification  as  to  litera- 
ture, life,  and  manner*. 
IF  SDch  waa  the  oxt«nt  of  the  right  of 


I 


examination  of  the 
Btatnte  of  1507,  c. 
mnch  difScnltf  in  tnci 
dutiea  throngh  the  ant; 
By  the  atatnte  of  II 


"that  an  prea«ailatioH 
reeled  to  the  particolar  '. 
power  to  fire  eoUation 
otder  to  all  matten,  an 
within  their  bonodf,  acec 
of  the  kirk,  pro*idtd  the 
be  bonnd  and  utrieted 
qubatnmever  qoalified  i 
His  Majesty  or  kick  patn 

Br  another  atatate 
1592,  c.  117.  it  ia  oj 
depriTation  of  a  minisi 
present  another  qniJifli 
six  months,  and  that, 
the  right  of  presentati 
the  Presbyteiy,  to  the  i 
dispose  of  the  same,  a 
Bucn  qualified  person 
expedient ;  provided  tl 
bytery  refuse  to  od 
minister  presented  to  i 
it  shall  be  lawful  for 
the  whole  fraits  of  the 
hands. 

There  is  no  allnsic 


presentation  by  the  pa 
sion  by  the  Presbytery 
Run,  which  qualifical 
personal,  and  of  which 
wastojndge,  but"  was 
to  receive  and  admit  ai 
who  should  be  qtialifiei 
There  is  no  allusio 
statutes, to  any  election 
or  to  any  reference  to  t! 
disapproval.  The  ear 
straggled  for  some  sue 
First  Book  of  Discip 
1560,  and  therefore  bef 
and  in  the  Second  I 

compofledinl578,  and 

two  lost  Acts,  it  is  expressly  claimed;  but 
the  Legialatnre  decided  against  it,  and 
secared  to  the  patron  the  right  of  present- 
ing the  ministor,  and  to  the  church  the 


were  the  terms  and  conditions  npon  wbicl 
the  Presbyterian  church  govemme"* 
established,  and  received  the  sane 
the  Legislature ;  hat  it  appears  tha. 
terms    and  conditions  were    nnwilli 
submitted  to ;  for,  so  early  after  these 
(of  1592)  as  the  year  1596,  the  Assen 
enacted,  and  attempted  to  establish, 
nono  shonld  seek  presentation  to  benei 
without   advice  of  the  Presbytery, 
that,  if  any  should    do   contrary.    * 
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Bbonld  be  repelled.  And  this  was  approved 
and  re-enacted  bj  the  ABsembly  in  1638. 

When,  therefore,  the  Legislature,  not- 
withstanding this  feeling  and  these 
attempts  on  the  part  of  the  church,  de- 
clared that  the  Presbyteries  were  bound 
aod  astricted  to  receive  and  admit  what- 
soever qualified  person  was  presented  by 
the  lay  patrons^  there  can  be  no  doubt 
of  the  object  of  the  enactment,  or  of  the 
construction  to  be  pub  upon  the  terms 
used. 

The  Act  of  1690,  c.  23,  which  for  a  time 
deslroyed  patronage,  recognized  the  effi- 
cacy with  which  it  had  been  exercised, 
and^  recites  that  the  power  of  presenting 
ministers  to  vacant  churches,  of  late 
exercised  by  patrons,  had  been  ^eatly 
abused,  aod  annuls  and  makes  void  the 
said  power  theretofore  exercised  by  any 
patron  of  presenting  ministers  to  any 
vacant  kirk ;  and,  to  the  effect  the  calling 
and  entering  ministers,  in  all  time  coming 
may  be  orderly  and  regularly  performed, 
it  enacts  that  the  heritors  and  elders  shall 
propose  a  person  to  the  congregation,  to 
be  approved  or  disapproved  by  them ;  if 
they  disapprove  they  are  to  give  their 
reasons,  to  the  effect  the  affair  may  be 
coMiosced  by  the  Presbytery,  at  whose 
judgment,  and  by  whose  determination, 
the  calling  and  entry  of  the  minister  is  to 
be  orderea  and  concluded.  And  it  enacts 
that,  if  application  be  not  made  by  the 
elders  and  heritors  to  the  Presbytery  for 
the  call  and  choice  of  a  minister  within 
Hx  months,  the  Presbytery  may  proceed 
to  ])roTide  the  s  vid  parish,  and  plant  a 
minister  tanquam  jure  devohiio;  and  it 
provides  a  certain  compensation  to  the 
patron  for  the  right  of  presentation  thereby 
taken  away. 

The  Act  10  Anne,  c.  12, 1711,  is  intituled, 

"An  Act  to  restore  the  patronf*  to  their  ancient 
right!  of  presenting  minlKtera  to  the  churches 
faeaot.*" 

It  recites  that,    by  the   ancient    laws  , 
and  constitution   of  Scotland,    the   pre-  I 
Eenting  of  ministers  to  vacant  churches  i 
did  of  right  belong  to  the  patrons,  until,  | 
by   the    Act  of    1690,    the  presentation  ^ 
was  taken  from   the  patrons,  and  given 
to  the   heritors    and    elders ;    and    that 
that  way  of  calling  ministers  had  proved 
i  '  ;nt,  and  had  occasioned  great 

1  mgst  those   who  b^    that  Act 

^  lorised  to   call  ministers,    and 

1  I    a    great    hardship    upon    the 

1  It  then  repeals  the  Act  of  1690, 

(  "  it  relates  to  the  presentation  of 
1  B  by  heritors  and  others  therein 

1  ned,  and  enacts,  that  in  all  time 

<  "  *He  right  of  all  and  every  patron 

<  "ons  to  the  presentation  of 
1  to  churches  and  benefices  be 


restored  and  confirmed  to  them,  any  Act 
or  statute  to  the  contrary  notwithstanding ; 
and  that  it  should  be  lawful  for  any  person 
who  had  the  right  of  patronage  of  any 
church,  to  present  a  qualified  minister, 
and  that  the  Presbytery  shall,  and  is 
hereby  obliged  to  receive  and  admit  such 
qualified  person,  as  the  person  or  minister 
presented  before  the  making  of  that  Act, 
ooght  to  have  been  admitted. 

Such  are  the  legislative  provisions  upon 
the  subject  in  contest  in  this  cause.  The 
right  claimed  by  the  pursuers,  and  the 
power,  or  duty,  claimed  by  the  defenders 
to  belong  to  them,  must  be  regulated  by 
the  enactments  now  in  force,  so  far  as 
such  enactments  support  such  rights,  or 
regulate  such  powers  and  duties.  Other 
authorities  ana  other  regulations  may  be 
resorted  to  as  operative  in  matters  not 
included  in  these  enactments,  but  can 
be  of  no  effect  as  to  any  matters  within 
them.  What,  then,  is  the  true  con- 
struction of  such  of  these  enactments  as 
are  now  in  force,  resorting  to  the  history 
of  the  times  only  for  the  purpose  of 
explaining  the  expressions  used  in  those 
statutes  ?  In  my  opinion  clearly  this, 
that  the  patron's  right  to  present  was 
absolute,  but  to  be  exercised  only  in 
favour  of  a  qualified  person,  of  which  the 
Presbytery  were  to  judgo.  If  such  was 
the  right  of  the  patrons  under  their 
statutable  title,  and  such  the  power  and 
duty  of  the  Presbytery,  it  is  only  neces- 
sary to  inquire  whether  the  Act  of  1834 
has,  or  has  not,  interfered  with  their 
right  ?  And,  whether  the  Presbytery  in 
the  course  they  have  pursued  have,  or 
have  not,  assumed  a  power  beyond  that 
which  is  given  to  tham  by  the  statutes. 

In  making  this  inquiry,  it  must  bo 
assumed  that  the  Presbytery  were  armed 
with  all  the  authority  which  the  General 
Assembly  could  give  to  them.  But  if  the 
General  Assembly  had  no  power  to  pass 
the  Act  of  1834,  or  to  authorize  the 
Presbytery  to  follow  its  directions,  the 
Presbytery  can  derive  no  protection 
from  it.  The  question,  therefore,  is  one 
as  to  the  validity  and  efficacy  of  the  Act 
of  1834,  but  which  properly  arises  between 
the  patron  and  the  Presbytery.  There 
appears,  therefore,  to  be  no  ground  for 
the  objection  raised,  that  the  contest  is 
with  the  General  Assembly,  who  are  not 
represented  in  this  cause. 

What,  then,  was  the  act  of  the  Pres- 
bytery of  which  the  patron  complains? 
It  appears  from  their  proceedings  as 
printed,  that  the  presentation  was  duly 
made,  and  the  form — being,  as  I  under- 
stand, the  usual  and  old  accustomed  form — 
is  not  immaterial.  The  patron  nominates 
and  presents  the  minister  to  be  minister 
of  the  parish,  grants  to  him  the  glebe  and 
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stipend,  requires  the  Presbytery  to  take  ,  under  the  statutes,  to  present  a  qualified 
trial  of  his  qualification,  literature,  life,  >  person ;  and  if  the  Presbytery  was  obliged 
and  conversation ;  and  having  found  him  to  receive  and  admit  such  qualified  p>er- 
fit  and  qualified  for  the  function  of  the  eon,  which  are  the  words  of  the  statute 
ministry  of  the  said  church,  to  admit  and  of  Atnie,  what  possible  right  could  the 
receive  him  thereto,  and  give  him  his  act  Presbytery  have  to  reject  a  person  duly 
of  ordination  and  admission.  i  presented,     without    any     trial     of     hiis 

This  form  of  presentation  appears  to  qualification,  l>ecau6e  a  majority  of  the 
me  correctly  to  describe  the  rights  of  the  heads  of  families  dissented  ?  There  is 
patron,  and  the  duties  of  the  Presbytery,  !  no  such  restriction  upon  the  right  of 
as  prescribed  by  the  statutes.  i  patronage  and  presentation  in  the  statute. 

This  presentation,  with  all  the  usual  •  but,  on  the  contrary,  the  right  is  un- 
papers,  being  laid  before  the  Presbytery,  ,  fettered  and  unlimited,  except  as  to  the 
they  in  so  far  sustained  the  presentation  person  presented  being  qualified.  Looking, 
as  to  find  themselves  prepared  to  appoiut  therefore,  to  the  statutes  as  giving,  or 
a  day  for  moderating  in  a  call  to  the  '  rather,  as  securing  and  defining  the  rights, 
presentee ;  and,  accordingly,  they  ap-  of  the  patron,  it  does  not  appear  to  me 
pointed  a  day  for  that  purpose.  On  the  to  be  a  matter  of  doubt  that  the  Prea- 
day  appointed,  a  call  was  produced,  and  bytery,  in  rejecting  the  presentee,  has 
signed  m  the  usual  manner.  The  Pres-  acted  in  opposition  to  the  provision  of 
bytery  then  gave  opportunity  for  the  male  -  those  statutes,  and  in  violation  of  the 
heads  of  families,  whose  names  stood  on  rights  of  the  patron,  which  those  statutes 
the  roll,  to  give  in  s|)ecial  objections,  or    intended  to  secure. 

dissents,  to  the  admission  of  the  presentee,  i  If  the  question  had  been  as  to  the 
No  special  objections  were  given  in,  but  |  construction  of  those  statutes  simply,  it 
it  appears  that  a  majority  of  the  heads  of  does  not  appear  to  me  to  be  possible  that 
families  whose  names  appear  on  the  roll  '  any  serious  doubt  could  have  been  enter- 
dissented.  I  tained ;  and  it  may  therefore  be  thought 

It  was  then  moved,  that  the  presentee's  that  I  have  unnecessarily  occupied  so 
call,  being  signed  only  by  three  persons,  much  time  in  considering  this  part  of  the 
was  insufficieut ;  upon  which  a  counter  |  subject.  I  have  been  induced  to  do  bo 
motion  was  made,  that  the  Presbytery  from  a  conviction  that  a  due  under- 
refuse  to  act  in  terms  of  the  motion,  it  standing  of  tho  construction  of  these 
being  incompetent  in  that  stage  of  the  statutes  must  lead  to  an  easy  solution  of 
business ;  which  last  motion  was  carried — -the  several  collateral  questions  which 
not  an  unimportant  circumstance,  with  |  have  been  fully  discussed  in  the  several 
reference  to  the  argument  that,  in  reject-  ;  stages  of  this  cause,  and  which  have 
ing   the  presentee,  the  Presbj-tery  were    given  rise  to  the  difficulties  which  have 


only   adjucating    upon  the  suffici^jncy  of 
the  call. 
At  a  subsequent  meeting  of  the  Pres 


been  thought  to  belong  to  the  question 
between  the  parties.  In  considering^ 
these  collateral  questions,  I  have,  there- 


by tery,  it  was  moved  and  seconded,  that  fore  assumed,  that  according  to  the  true 
in  conformity  with  the  sentence  of  the  construction  of  the  statutes  there  is  there- 
General  Assembly  of  1835,  and  the  into-    by  reserved  to  the  patron  the  right  of  pjre- 


rim  act  of  the  Greneral  Assembly  of  1834, 
the  Presbytery  do  now  reject  the  presen- 
tee; which  the  Presbytery  agreed  to  be 
determined  in  terms  tnereof. 

It  appears,  therefore,  that  there  never 
was  any  adjudication  upon  the  call,  but 
that  the  Presbytery  rejected  the  presentee, 
because  a  majority  of  heads  of  families, 
whose  names  appeared  upon  the  roll, 
dissented.  It  is  also  clear  that  such 
rejection  was  not  in  consequence  of  any 
adjudication  of  the  Presbytery  upon  the 

qualification  of  the  presentee.     Such  ad-  I  even  if  the  subject-matter  was  found 
judication  can  only  be  made    upon  the  I  be  within   the  general  legislative  p~ 
trial ;  but,  according  to  the  form  adopted,  ,  of  the   General  Assembly,   it  woun 
the  call  must  be    sustained    before  the    powerless  as   to  such  subject-matter, 
trials  are  proceeded    with,  and,  by  the  !  far    as    it  is    regulated  by    statute. 
Article  VIII.   of    the  Act  of  1834,    the  I  would,  therefore,  be  beyond  the  poTi 
Presbytery  was  to  proceed  to  the  trials,  |  of  the  General  Assembly  to  interfere  y\ 


senting  a  qualified  person,  and  to  the  Pres- 
bytery the  right  of  trying  his  qualific^a. 
tions,  and  the  power  of  rejecting  him  if 
found  not  to  bo  qualified. 

If  such  be  the  construction  of  the 
statutes,  of  what  purpose  can  it  be  to 
consider  the  supposed  legislative  power 
of  the  General  Assembly  P  For  it  cannot 
be  contended  that  there  can  exist  in  the 
General  Assembly  any  legislative  power 
to  repeal,  control,  or  interfere  with  en- 
actments of    the    Legislature :    so    that 


only  in  the  case  of  the  dissents  not  being 
a  majority  of  the  persons  on  the  roll. 
Now,  if  it  was  the  right  of  the  patron, 


the  right  of  the  patron,  as  secured 
statute,  by  adding  to  the  powers  -^^ 
Presbytery. 
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Bat  this  legislatiye  power  claimed  for 
the    General    Asseinblj    is    confined   to 
ecclesiastical  matters;  and  it  is  insisted 
that  r he  matter  to  which  the  Act  of  1834 
applies  is  ecclesiastical.    Now,  although 
it  is  clear  that,  if  it  were  so,  the   legis- 
lative power    of  the  General   Assembly 
would  be  controlled   by  the  statute,  it  is 
worth     considering    whether     the     mat- 
ter in  question  can  be  treated  as  eccle* 
fliastical.    It  is  clear  that  there  is  nothing 
ecclesiastical  in  the  right  of  presentation 
— thit    is     a    purely    civil    right       The 
adjudication    upon  the    qualification    of 
the  presentee   may  be   a  matter    eccle- 
siastical:   but  it    is    the    right    of   pre- 
sentation,   and    not    the    power    of   ad- 
judication, which  is  affected  by  the  Act 
of  1834, — not  the  power  of  adjudication, 
because  that  is  to  be  exercised  upon  the 
examination  and  trials  which,  according 
to  the  proceedings  of  the  Presbytery  in 
this  case  following  the  directions  of  the 
Act  of  1834,   have    never  been   entered 
upon, — but  certainly  the  right  of  pre- 
sentation, because  if  that  right  consists 
in  selecting  the  minister,  and  calling  upon 
the  Presbytery   to   admit  him  if  found 
qualified,  and  for  that  purpose  to  examine 
and  try  him,  it  is  a  direct  interference 
with  that  right  to  say,  we  will  not  examine 
and   try    the     minister    presented,    and 
though  qualified,  wo  will  not  admit  him  if 
any  other  person  or  p>ersons,  be  they  who 
they  may,  object  to  him.      Is  it  no  in- 
fringement of  a  right,  to  give  to  others 
a  veto  upon  the  exercise  of  it  P 

As   an    argument    in    favour    of   the 

Sroposition,  that  what  the  Presbytery  has 
one  is  matter  exclusively  of  ecclesiastical 
cognisance,  it  has  been  contended,  that 
the  ordiuation  of  a  minister  is  part  of  the 
proceedings  for  settling  him  in  the  parish, 
and  that  the  civil  courts  can  therefore 
have  no  jurisdiction  over  any  part  of  such 
proceedings.  It  is  true  that  the  ordination 
in  genena  takes  place  upon  the  settle- 
ment of  the  minister ;  but  it  seems  quite 
clear  that  the  two  are  altogether  distinct. 
The  ordaining  may,  and  often  does,  take 
place  without  any  preferment,  as  when  a  ' 
minister  is  ordained  for  the  purpose  of 
becoming  a  missionary.  So  a  minister 
mav  be,  and  often  is,  settled  in  a  parish 
without  ordination,  as  when  having  been 

<  led  and  settled  in  one  parish  he  is 
1  Jerred  to  and  settled  in  another. 
^  \  the  offices  of  ordaining  the  minister 
1  *  settling  him  in  the  parish  are 
]  d  by  difierent  authorities.  The 
^  members  of  the  church  only ; 
^  atter,  by  tho  Presbytery  at  large. 
^              can  "the  interlocutor  complained 

<  re  with  the  office  of  ordination  P 


1 


iB    place    after    the    presentee 
"^nt  upon  his  trials,  and  found 


qualified,  and  no  valid  objection  made. 
The  discretion  and  duty  confided  to  those 
who  are  to  confer  orders  remain  unaflected 
by  the  taking  the  presentee  upon  trials, 
which  is  all  that  the  interlocutor  declares- 
that  the  Presbytery  ought  to  have  done. 

But  this  consideration  opens  another 
objection  to  the  Act  of  1834,  as  it  enables 
the  majority  dissenting  to  interfere,  a& 
well  with  the  province  of  the  church  in 
ordaining  the  minister  as  with  the  right 
of  the  patron  to  present  him.  That  the 
Act  of  18J34  does  in  its  operation  interfere 
with  the  right  of  presentation  is  obvious  ; 
but  it  is  contended  that  it  does  so  iiidirectly 
only,  and  merely  through  the  exercise  of 
the  ecclesiastical  power  of  adjudication 
upon  the  qualifications,  of  which  it  is  said, 
that  being  acceptable  to  tho  parishioners 
is  one,  and  that  being  objectionable  to  a 
majority  of  the  heads  of  families  is  & 
disqualification. 

I    have     already     observed     that    the 
Presbytery  is  deprived  of  this  argument 
by  the  proceedings  adopted.    That  body 
rejected  the   presentee    before   the    time 
arrived  for  adjudication  upon  his  qualifica- 
tions.    But  if  it  be  clear,  as  it  certainly  is, 
that  the  qualifications  referred  to  in  the 
statutes  are  personal  qualifications,  **  lite- 
rature, life,  and  manners,"  there  can  bo 
no  ground  for  contending  that  the  dissent 
of  the  majority  of  the  heads  of  families  is 
a  disqualification  within  the  meaning  of 
the  statutes.     It  cannot  be  so  in  substance,, 
and  it  has  nob  been  so  treated  in  form. 
How  can  the  dissent  of  any  person  be  & 
disqualification  of    the    presentee,   more 
than   the  want   of  a  previous  consent  of 
the   Presbytery,   as  attempted  in    1596  P 
If  the  Presbyteries    have  the  powers  of 
imposing  this  obstruction  to  the  exercise 
of  the   right  of  presentation,  it  is  clear 
that  there  can  be  no  limit  but  their  own 
will  to   the    obstruction    which  may  be 
i  afterwards  added.     It  can  exist  only  at 
j  their    discretion.      They    will    have    the 
,  power  of  appropriating  it  to  themselves,  or 
I  of  giving  it  to  others,  in  defiance  of  the 
I  statutable  title  of  the  patron. 

Another  ground  upon  which  the  Act  of 
1834  has  been  justified,  and  which  is  re- 
cited in  it  as  the  foundation  ot  it,  is,  that 
it  is  a  fundamental  law  of  the  Church  of 
Scotland,  that  no  person  shall  be  intruded 
in  any  congregation  contrary  to  the  will 
'  of  the  people,  and  that  the  Act  is  only  an 
'  arrangement  to  carry  that  principle  into 
'  eff'ect.     Whether  this   is,  or  ever  was,  a. 
law  of  the  Church  of  Scotland  is  perfectly 
I  immaterial,  if  the  statutes  contain  enact* 
'  ments  and  confer  rights  inconsistent  with 
any  such  principle  or  with  the  execution 
of  any  such  law.     Tho  absolute  right  of 
patronage,  subject  only  to  the  rejection  of 
the  presentee  by  the  adjudication  of  the 

c  2 


71] 


Prethytery  of  Auchierarder  against  KinnovM,  1839. 


[72 


Presbytery  fur  irant  of  qaaliiication,  which 
is  eecurea  by  the  statute,  is  inconsisteut 
with  the  exercise  of  any  Tolition  by  the 
inhabitants,  however  expressed.  The 
Second  Book  of  Discipline,  c.  12,  p.  9,  says 

"  that  the  liberty  of  election,  so  that  none  be 
tntmded  upon  any  congregation  by  th«  Prinee, 
or  any  inferior  person,  without  the  assent  of 
the  people,  cannot  stand  with  patronage  and 
presentation/' 

Therefore  the  Reformers  of  those  days 
nought  to  destroy  patronage,  bat  the 
Legislature  rejected  the  proposition,  and 
confirmed  the  law  of  patronage.  And 
now  it  is  contended  that  the  power  of  re- 
jection does  not  interfere  with  the  civil 
rights  of  patronage  and  presentation.  But 
how  stands  the  evidence  as  to  this  being 
j&  fundamental  law  of  the  Church  of  Scot- 
land P  It  certainly  is  unfortunate  for  the 
.argument  in  support  of  this  supposed  law, 
that  the  seventeenth  article  of  the  Act  of 
1834!  is  directly  at  variance  with  it,  as  it 
gives  to  the  Presbytery,  acting  jure  de- 
voluto,  the  power  of  appointing  a  minister 
without  any  reference  to  the  wishes  of  the 
congregation.  I  am  now  inquiring  what 
evidence  there  is  of  the  principle  of  non- 
intrusion having  been  the  law  of  the 
church.  That  it  never  was  the  law  of  the 
land  sufficiently  appears  from  the  statutes 
I  have  referred  to. 

In  the  message  of  the  Gi^neral  Assembly 
to  the  Queen,  in  1565,  there  is  no  allusion 
to  any  such  principle.  The  First  Book  of 
Discipline  proposed  that,  if  upon  open 
audience  the  ministers  be  found  unob- 
jectionable in  doctrine,  life,  and  utterance, 
the  congregation  are  unreasonable  if  they 
reject  him,  and  that  they  should  be  com- 
pelled by  the  censure  of  the  church  to 
receive  him ;  and  this  is  not  a  violent  in- 
trusion. 

In  1649,  when  the  church  enjoyed  the 
patronage,  they  did  not  give  to  the  con- 
gregation the  right  of  dissenting,  but 
only  of  stating  objections,  of  which  the 
Presbytery  were  to  judge,  which  was  the 
.principle  of  the  Act  of  1690,  c.  23.  No 
doubt  many  attempts  have  been  made  to 
destroy  pati'onage  and  to  introduce  the 
principle  of  election  in  various  forms. 
The  attempts  have  failed;  so  far  as  the 
principle  of  non-intrusion  is  inconsistent 
with  the  rights  of  patronage  secured  by 
statute,  it  could  not  be  the  law  of  the 
church;  and,  in  the  instances  referred  to, 
the  principle  has  rather  been  to  admit  the 
congregation  to  state  objections  than  to 
give  them  an  arbitrary  power  of  rejection. 

Connected  with  this  supposed  law  of 
non-intrusion  is  another  of  tne  arguments 
in  favour  of  the  Act  of  1834,  that  it  is  a 
Tegulation  of  the  call,  and  that>  as  the  call 
is  a  matter  ecclesiastical,  the  church  alone 
had  the  power  to  regtdate  it.    To  thia  the 


\  first  and  obvious  answer  is  that,  whether 
the  provisions  of  the  Act  of  1834  be  or  be 
'  not  connected  with  the  call,  and  whether 
the  call  be  or  be  not  part  of  the  eccleaiaB- 
I  tical  function  of  admission,  the  General 
,  Assembly  had  no  right  to  make,  and  the 
I  Presbytery  therefore  had  no  right  to  fol- 
I  low,  any  regulations  inconsistent  with  the 
right  or  the  patron  as  secured  by  the  sta- 
,  tutes.     But  it  appears  to  me  that  there  is 
no  ground  for  connecting  these  regnla- 
tions  with  the  call,  and  that  the  call  itself, 
whatever  may  be  its  origin  or  meaning, 
cannot  be  bo  used  as  to  interfere  with  the 
right  of  patronage.    The  call  is,  in  form, 
merely  an  invitation  and  reqnest  by  the 
inhabitants  subscribing  it  to  the  presentee 
to  take  upon  himself  the  spiritual  charge 
of  the  parish,  promising  to  him  aU  due 
respect,  encouragement,   and    obedience. 
It  is  a  request  not  to  decline  the  office  to 
which  ho  has  been  presented.    It  implies 
no  power  or  authority  on  those  who  sub- 
scribe it.    It  does  not  profess  to  be  the  act 
!  of  the  inhabitants  at  large,  or  even  of  a 
majority  of  them. 

The  Act  of  1834  does  not  treat  the  regu- 
lation prescribed  for  enforcing  the  veto  as 
I  part  of  the  call,  although  it  directs  sach 
;  regulation  to  be  put  in  force  at  the  time 
of  moderating  in  the  call.  If  the  majority 
disapprove,  the  presentee  is  to  be  reiecied, 
but  without  reference  to  the  call.  And  kg 
the  Presbytery  have  acted,  and  their  ckcts 
have  been  approved  by  the  Assembly ;  for 
it  not  only  appears  that  the  presentee  ^as 
rejected  without  any  adjudication  upon 
the  call,  but  after  it  had  been  finally  ascer- 
tained that  a  majority  dissented — ^upon  a 
motion  being  made  that  the  call  was  not 
good  and  sufficient — they  refused  to  act 
;  in  the  terms  of  the  motion,  as  being  in- 
,  competent  in  that  stage  of  the  business, 
,  and  tneir  next  act  was  to  reject  the  pre- 
sentee upon  the  ground  of  the  dissents, 
without  any  reference  to  the  call.  And 
this  is  not  only  admitted  to  be  so  by  the 
defenders,  but  is  one  of  the  arguments 
urged  against  the  jurisdiction  of  the  Court 
of  Session,  the  call  being,  aa  it  is  said,  a 
matter  ecclesiastical,  and  there  having^ 
been  no  adjudication  upon  the  call.  Under 
these  circumstances  there  seems  to  be  ho 
ground  for  justifying  what  has  taken  place 
under  the  Act  of  1834  as  a  proceeding  in 
moderating  in  the  call. 

But,  if  uiis  were  otherwise,  w«. 
maintained  that  the  call  can  be  i: 
such  a  manner  as  to  prejudice  a  ri|^ 
cured  by  Act  of  Parliament ;   and,  al 
all,  that  it  can  be  so  altered  from  a  fom 
that  respect  innocuous,  as  to  produce  i 
effect  P    Whether  the  call  be  conside 
matter  ecclesiastical  or  not,  it  must 
subject  to  the  control  of  Parliament, 
most  bo  accommodated  to  the  pr^— -- 
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of  its  enactments.  If  it  existed  before  the 
Act  of  1711  in  a  form  to  interfere  with 
patronage,  it  was  so  far  restricted  by  that 
Act.  Considering,  however,  the  arguments 
which  have  been  urged  in  this  cose  upon 
the  subject  of  the  call,  it  seems  necessary 
to  inquire,  in  some  degree,  as  to  its  appa- 
rent origin  and  nature. 

The  term  seems  first  to  occur  at  periods 
when  the  early  Reformers  were  struggling 
for  the  election  of  ministers.  The  Acts  of 
1567  and  1592  negatived  this  claim,  but 
the  struggle  continued,  and  at  different 
times  subsequently  it  was  attended  with 
success,  and  in  the  Act  of  1690,  by  which 
patronage  was  for  a  time  destroyed,  the 
expression,  **  calling  and  entering  "  minis- 
ters, is  used,  the  calling  being  apparently 
put  in  opposition  to  presenting;  and  in 
the  Act  of  1711,  by  which  patronage  was 
restored,  there  is  np  longer  any  mention 
of  "calling,"  but  the  patron's  right  to 
present,  and  the  Presbytery's  duty  to  re 
ceive  and  admit  a  qualified  person  so  pre- 
sented, are  the  only  acts  referred  to  as 
incident  to  filling  the  vacant  churches. 
The  Act  of  1649  uses  the  term  "  call "  in 
the  same  sense  as  the  Act  of  1690.  It  de- 
clares the  title  of  a  minister  valid  who, 
upon  the  suit  and  calling  of  the  congre- 
gation, after  due  examination  of  his  litera- 
ture and  conversation,  shall  be  admitted 
by  the  Presbytery,  though  he  has  no  pre- 
sentation. 

If,  then,  the  call  was   what  the  Be- 
formers  were  desirous  of  substituting  for 
patronage,   when   the  latter  was   finally 
established  by  the  Act  of  1711,  the  call 
could  only  be  continued  as  a  form ;  and 
if  before  that  time  it  was  only  to  be  sub- 
stituted for  the  civil  right  of  patronage, 
why  was  not  the  substituted  right  to  be 
of  the  same  character  as  the  original  ? 
Why,  if  the  patronage  was  a  civil  right, 
was  the  call  to  be  a  matter  ecclesiastical  P 
Both  were  the  exercise  of  the  right  of 
selecting    the    individual,  and    bringing 
him  to  the  church  for  examination  and 
admission.    Till  the  person  selected  was 
ao  presented  or  called  and  brought  to  the 
church,  the  ecclesiastical  jurisdiction  does 
not  appear  to  have   commenced.     It  is 
true  th-dtt  many  instances  have  been  pro- 
duced of  questions  as  to  the  validity  of 
the  call  having  been  broaght  before  the 
jmbly  from  the  decisions  of  the  Pi'os- 
ry,  and  if  in  any  of  those  cases  the 
t  had  been  that  the  patron  had  been 
ived  of  the  benefit  of  his  right  of  pre- 
jtion  by  a  final  judgment  of  the  As- 
)ly  that  the  call  was   insufiicient,  it 
Id,  no  djubt,  operate  as  a  case   in 
h  the  individual  patron  had  acquiesced 
e  jurisdiction  of  the  Assembly ;  but 
>  such  case  can  be  produced,  and  if, 
~  --^-^ry,  the  result  of  the  appeal 


to  the  Assembly  was  either  a  settlement 
by  arraugement  or  a  decision  in  favour  of 
the  patron  against  the  prior  proceedings 
of  the  Presbytery,  of  which  the  case  of 
Dunfermline,  in  1752, (a)  is  a  remarkable 
instance,  then  the  fact  of  no  case  upon 
this  point  having  been  brought  before  the 
civil  tribunals  is  fully  explained. 

It  appears,  indeed,  that  for  many  yeara 
after  the  Act  of  1711  the  diflaculties  thrown 
in  the  way  of  the  patrons  were  such  that 
their  rights  were  but  sparingly  enforced. 
But  it  is  admitted  that  in  all  the  latter 
times  the  decisions  of  the  Assembly  have 
been  in  favour  of  the  patrons,  holding  any 
call  to  be  sufficient,  and  thereby  treating 
it  as  a  mere  form.  It  is  impossible  too 
highly  to  praise  the  good  sense  of  those 
distinguished  members  of  the  church, 
who,  seeing  that  the  law  was  against 
them,  avoided  giving  offence  to  their  less 
discreet  brethren  by  preserving  the  form 
of  the  call,  but  at  the  same  time  so  dealt 
with  it  as  not  to  let  it  interfere  with  the 
right  of  the  patron,  and  thereby  avoided 
a  collision  in  which  it  was  certain  that 
the  church  must  have  been  defeated. 

I  cannot,  therefore,  consider  the  pro- 
ceedings which  have  been  produced  from 
the  records  of  the  Assembly  reppecting 
calls  as  of  any  weight  upon  the  present 
question.  They  cannot  be  of  any  weight, 
except  when  they  show  acquiescence  in 
the  jurisdiction  by  the  patrons,  for  as 
acts  ascribing  a  jurisdiction  to  the  As- 
sembly itself,  they  can  only  be  classed 
with  such  proceedings  as  the  Assembly 
adopted  in  1596  and  1038  and  1736. 
They  attempted  to  establish  rules  as  to 
patronage  in  direct  opposition  to  the 
provisions  of  existing  statutes.  And, 
looking  to  the  proceedings  of  the  As- 
sembly itself  down  to  the  year  183i,  they 
exhibit,  indeed,  in  the  earlier  times  a 
struggle  against  the  right  of  the  patrons 
as  defined  by  statute,  but  afterwards  rv 
gradual  acquiescence  in  those  rights  and 
submission  to  the  law. 

The  Second  Book  of  Discipline  had  de- 
clared the  obvious  truth,  that  patronage 
and  election  could  not  stand  together.  An 
effectual  call  is  equally  inconsistent  with 
patronage ;  and  the  church,  therefore,  most 
properly  treated  any  call  as  sufficient.  (6) 
I  do  not,  however,  think  it  necessary  t(» 
express  any  opinion  upon  the  origin  or 
the  ettect  of  the  call,  except  so  far  as  the 
use  made  of  it  may  interfere  with  the 
rights  of  the  patron  as  secured  by  statute. 
With  such  rights,  the  call,  in  its  original 
form,  could  not  have  been  permitted  to 
interfere ;  no  new  regulations,  inconsis- 

(a)  See  Buchanaa's  Ten  Years'  Conflict, 
p.  J  83,  et  seq. 

(6)  See  above,  p.  6. 
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'tent  with  those  rights,  can  be  legal,  they 
oan  gire  no  anthority  from  being  clothed 
-with  the  name  of  a  call,  from  which,  in 
form  and  in  substance,  they  entirely  differ. 

It  has  been  suggested  by  the  highest 
authority,  that  the  Act  of  1711,  in  enact- 
ing that  the  Presbyteries  shall  receive 
and  admit  the  persons  presented  by  the 
lay  patrons  in  the  same  manner  as  the 
persons  or  ministers  presented  before  the 
making  of  this  Act  ought  to  have  been 
admitted,  intended  to  have  preserved  the 
form  prescribed  by  the  Act  of  1690,  c.  23, 
for  the  purpose  of  enabling  the  congrega- 
tion  to  state  objections  to  the  presentee 
for  the  consideration  of  the  Presbytery, 
iknd  subject  to  being  overruled  by  them. (a) 
If  that  should  be  the  right  construction  of 
the  words  in  the  statute  of  Antie,  it  would 
not  affect  the  present  question.  That  part 
of  the  provisions  of  the  Act  of  1690  would 
be  consistent  with  what  has  often  been 
•contended  for  as  a  proper  course,  and 
what,  in  form  at  least,  prevails  upon  or- 
'dination  in  England  and  in  Scotland.  It 
would  in  effect  only  add  to  the  facilities  of 
the  Presbytery  in  judging  of  the  qualifi- 
cations upon  the  trials ;  but  it  has  no 
Tosemblance  to  the  provisions  of  the  Act 
•of  1834,  which,  instead  of  giving  an*  op- 
portunity to  the  inhabitants  to  state  ob- 
jections which  the  Presbytery  may  dis- 
regard, enables  a  majority  by  dissenting, 
without  any  reasons  stated,  to  deprive  the 
Presbytery  of  the  power  of  adjudicating 
upon  the  qualifications  of  the  presentee. 

It  is  therefore  unnecessary  to  express 
•any  opinion  upon  this  point ;  but  to  guard 
fbgainst  misapprehension,  I  will  only  say 
that  there  appear  to  me  to  be  difficulties 
to  overcome  before  this  construction  of 
the  statute  of  1711  can  be  adopted,  of 
which  I  have  not  been  able  to  find  any 
solution.  It  is  sufficient  for  the  present 
purpose  to  observe,  that  if  that  be  the 
true  construction  of  the  Act  of  1711,  the 
Act  of  1834  would  be  equally  an  invasion 
of  the  right  of  the  patron.  I  cannot  there- 
fore hesitate  to  declare  my  decided  opinion, 
that  the  proceedings  of  the  Presbytery 
founded  upon  the  act  of  the  Assembly  of 
1834  amount  to  an  illegal  interference 
•with  the  right  of  the  patron  as  secured  by 
statute ;  and  that  a  wrong  has  thereby 
been  sustained  by  the  pursuer. 

The  next  subject  for  consideration  is 
the  remedy  for  this  wrong ;  and  before  I 
apply  myself  to  the  consideration  of  the 
objections  which  have  been  made  to  the 
proceedings  of  the  Court  of  Session  for 
this  purpose,  I  must  make  some  observa- 
tions upon  an  argnment  of  a  more  general 
nature,  urged  on  behalf  of  the  defenders, 
which,  if  well  founded,  would  in  effect 

(a)  See  Lord  Jeffrey's  Opinion,  above,  p.  84(a). 


g^ve  to  the  General  Assembly,  a  legisla- 
tive power  uncontrollable  even  by  Parlia- 
ment ;  and  would  exhibit  a  case,  I  will 
not  say  of  wrong,  as  that  would  be  a  con- 
tradiction in  terms,  but  of  a  serious  de- 
privation of  valuable  civil  private  rights, 
without  the  possibility  of  redress. 

It  is  argued,  that,  although  the  right  of 
presentation  belongs  to  the  patron^  yet 
that  everything  connected  with  the  admis- 
sion of  the  minister  after  the  presentation, 
is,  by  law,  subject  to  the  jurisdiction  and 
direction  of  the  Church ;  that  the  General 
Assembly  has  legislative  power  to  make 
what  regulation  it  thinks  fit  upon  that 
subject ;  and  that  no  complaint  can  be 
made  of  anything  done  by  t  ne  Presbytery, 
relative  to  the  admission  of  ministers,  but 
to  the  superior  ecclesiastical  courts  ;  that 
is,  ultimately,  to  the  Assembly.  The  re- 
sult would  necessarily  be,  that  the  As- 
sembly, in  its  legislative  capacity,  might 
make  laws  destructive  of  the  right  of 
patronage ;  and,  having  sole  jurisdiction 
over  the  execution  of  its  own  laws  by  the 
inferior  jurisdictions,  no  means  would 
exist  of  questioning  the  legality  of  its 
enactments.  This  is  but  a  mode  of  de- 
scribing pure  despotism.  If  any  such 
power  had  existed  in  the  Church,  the 
struggle  against  patronage,  continued 
throngh  so  many  years,  could  not  havo 
been  unsuccessful.  Whatever  Parliament 
might  have  enacted,  the  General  Assem- 
bly had  only  to  enact  laws  of  its  own 
inconsistent  with  the  enactments  of  Par- 
liament, and  itself  to  have  enforced  the 
execution  of  them.  It  could  not  have 
failed  to  effectuate  what  it  attempted  in 
1596  and  1638,  by  accepting  the  presenta- 
tion but  enacting  at  the  same  time  that 
the  Presbytery  should  not  proceed  to 
admit  the  presentee  unless  he  had  pre- 
viously received  the  consent  of  the  Pres- 
bytery. From  a  rejection  by  the  Presby- 
tery upon  this  ground,  there  would,  ac- 
cording to  the  argument,  be  no  appeal  or 
means  of  redress,  but  by  application  to 
the  General  Assembly,  who,  supporting 
the  act  of  the  Presbytery  in  the  execution 
of  their  own  enactment,  would  at  once 
transfer  the  right  of  patronage  from  the 
layjpatron  to  the  Presbytery. 

However  extravagant  this   proposition 
may  appear  to  be,  it  is  necessarily  in- 
cluded in  the  argument  for  the  defen 
If  the  Presbytery  may  refuse,  not  tc 
ceive,  but  to  act  upon,  a  presentation 
cause  a  majority  of  heads  of  families 
sent,  why  may  they  not  do  so  becau 
majority  do  not  assent  at  a  meeting  1 
for  that  purpose — which  is  election: 
because  a  majority  of  the  Presbytery 
not  assent,  which  is,  in  fact,  the  usu: 
tion  attempted  in  1596  and  1638  P    In 
these  cases  the  violation  and  destru<*'' 
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of  priyate  ciTil  rights  w©uld  be  effectual, 
becanae  the  only  remedy,  according  to  the 
argument,  irould  be  by  application  to  the 
authors  of  the  wrong.  Nothing  can  be 
further  from  my  wishes  than  to  treat 
lightly  the  opinions  which  have  been  ex- 
pressed by  any  of  the  very  learned  and 
able  judges  who  dissented  from  the  judg- 
ment of  the  Court  of  Session,  but  it  is 
impossible  to  do  justice  to  the  case  with- 
out following  out  these  opinions  to  what 
appear  to  me  to  be  very  inevitable  results. 
Those  who  contend  that  there  is  no 
remedy  for  the  wrong  which  has  been 
committed  in  any  existing  law,  suggest 
that  redress  can  be  obtained  only  by  ap- 

Elication  to  Parliament.  But  if  the  right 
e  already  established  by  statute,  and  if 
the  wrong  consist  in  a  violation  of  the 
right  so  resting  upon  the  authority  of 
Parliament,  it  is  not  easy  to  conceive  in 
what  manner  Parliament  may  be  able 
hereafter,  with  more  success,  to  secure 
the  objects  of  its  enactments ;  certainl}' 
not  without  a  mo»e  direct  and  important 
interference  with  the  powers,  legislative 
and  judicial,  claimed  by  the  Assembly, 
than  the  judgment  of  the  Court  of  Session 
can  be  supposed  to  effect. 

It  is  said,  however,  that  the  legislative 
power  claimed  for  the  Assembly  has,  itself, 
the  authority  of  Parliament  as  its  founda- 
tion ;  because  the  statute  of  1567,  cap.  7, 
after  giving  to  the  patron,  who  presents  a 
person  qualified — to  his  understanding — to 
the  superintendent  of  the  kirk,  an  appeal 
to  the  superintendent  of  the  province,  and 
from  him  to  the  General  Assembly,  if  the 
person  presented  be    not    received    and 
admitted,  declares  that  the  cause,  having 
been  decided  by  the  Court  of  Assembly, 
shall  take  end  as  they  decern  and  declare. 
That  which  is  the  subject-matter  of  appeal, 
is  to  take  end  by  the  decision  of  the  gene- 
ral assembly.     What  that  subject-matter 
is  appears  from  the  earlier  parts  of  the 
statute — namely,  the  examination  of  the 
person  presented  as  qualified  according  to 
the  understanding  of  the  patron.     As  to 
his  qualification  and  his  subsequent  ad- 
mission, a  duty  is  to  be  performed  after 
taking    the    presentee    upon    his    trials, 
which  can  have  no  reference  to  a  rejection 
of  him — not  for  want  of  any  qualification, 
but  by  the  dissent  of  an  authority  inter- 
d  to  the  prejudice  of  the  patronage, 
ch  it  was  the  object  of  that  Act  to 
ect.     It  is  not  disputed,  that,  as  to 
ber  of  qualification,  which  is  submitted 
he  decision  of  the  Church,  the  judg- 
*'  of  the  assembly  upon  appeal  is  iinal. 
has  also  been  suggested,  that  the 
sions  in  the  Act  of  1592,  that  the 
;3bytery  are  to 

order  to  all  matters  and  caases  ecclesiasti- 
-^-ding  to  the  discipline  of  the  ku*k," 


amounts  to  a  direct  committal  of  all  eccle- 
siastical affairs,  and,  amongst  those,  every- 
thing connected  with  the  admission  and 
collation  of  ministers,  to  the  exclusive 
jurisdiction  of  the  church  courts.  But  in 
this  suggestion  the  proviso  which  imme- 
diately follows  is  overlooked,  which  pro- 
vides that, 

*'  the  aforesaid  Presbytery  be  bound  and  astricted 
to  receive  and  admit  whatsoever  qualified 
minister  presented  by  his  Majesty  or  laick 
patrons  ;" 

by  which  it  is  clear  that  the  presentation 
was  not  a  matter  ecclesiastical,  as  to  which 
the  Presbytery  were  to  put  order,  but  that 
they  were  to  be  bound  to  receive  and  admit 
a  qualified  person  presented  to  them, 
whatever  order  they  might  put  to  any 
matters  or  causes  ecclesiastical.  This 
Act,  so  far  from  authorising  the  Presby- 
tery to  make  regulations  interfering  with 
the  right  of  patronage,  prohibits  them 
from  so  doing. 

It  was  urged  that  many  acts  of  the 
Church  have  been  acqaiesced  in  in  regu- 
lating the  qualifications  of  ministers  as  to 
education,  knowledge,  and  other  matters  ; 
and  this  is  true.  But  all  these  concern 
the  personal  qualifications  of  the  presentee, 
to  be  judged  of  by  the  Presbytery  upon 
the  trials,  leaving  the  right  of  presenting 
a  qualified  person  untouched.  The  statutes 
give  to  the  patron  the  right  of  presen- 
tation, and  to  the  Church  the  power  and 
duty  of  adjudicating  upon  the  qualification 
of  the  presentee.  The  act  of  1834  intro- 
duces a  new  authority  which  destroys 
both.  The  dissenting  majority  defeats 
the  presentation  of  the  patron,  and  pre- 
vents the  adjudication  of  the  Presbytery. 

If,  then,  the  civil  right  of  presentation 
has  been  invaded  by  the  proceedings  of 
the  Presbytery,  founded  upon  the  act  of 
1834 ;  and  if  the  statutes  have  not  deprived 
the  civil  courts  of  the  ordinary  power  of 
giving  redress  for  invasion  of  civil  rights, 
it  will  require  strong  authority  to  show 
that  the  Court  of  Session  has  not  juris- 
diction to  take  cognisance  of  this  complaint 
which  is  this :  that,  the  patron  having  by 
law  and  statute  a  right  to  present  a  quali- 
fied person  to  the  Presbytery,  who  are  by 
statute  bound  to  receive  and  admit  him, 
unless  found  upon  examination  by  them 
not  to  be  qualified,  the  Presbytery  have 
refused  to  receive  and  admit  him,  without 
any  examination  or  adjudication  as  to  his 
qualifications  ;  that  is,  they  have  refused, 
without  any  justifiable  reason,  to  give 
effect  to  the  presentation. 

Now  I  understand  it  to  be  admitted, 
that,  if  the  Presbytery  were  simply  to 
refuse  to  receive  or  to  act  upon  a  pre- 
sentation, or  if  they  were  proceeding  to 
present  themselves,  jure  devoluto,  before 
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the  proper  time  bad  arrived,  tho  Court  of  I  House,  bnl  for  want 

Seaaion  would  have  jurisdiction  to  inter-  '  in  terms,  iritbout  a: 
fere.  In  all  tfaeBe  cases  there  is  the  same  merits.  It  is  said  1 
injury  inflioted  iyy  the  same  act,  namely,  to  iuterfero  to  pre' 
the  refoBal  W  give  eflect  to  the  presenta-  aettliun  any  other 
tion,  and  the  casea  only  differ  as  to  the  wsh  iaterferisg  wit) 
grounds  of  the  refoaal ;  hat  aa  the  gronnds  tion  aud  the  internal 
of  refusal  are  in  alt  assumed  tu  be  nn-  •rith  which  the  Lot 
tenable,  it  seeme  oitraordinary  that  there  ,  nolfainz  to  do.  Wt 
•honld  bo  jurisdiction  in  some  of  theoases,  seems  donbtfnl ;  bi 
and  not  in  all.  events  an   iustance  o 

It  is  eitraordinary,  certainly,  when  the  Court  of  Session  eat) 
long-protracted  atmggles  are  considered  of  declarator  the  ri, 
between  the  patron  and  tho  Church,  that  \  present  aa  against  tt 
BO  few  cases  are  to  be  found  in  which  the  In  the  case  of  Cui 
interposition  of  the  Court  of  Session  has  rejected  the  patron': 
been  applied  for;  bnt  iruch  cases  as  have  I  hia  title,  and  settlt 
been  produced  appear  lo  me  very  decisive  The  patron  institute 
upon  the  question  of  jurisdiction.  ;  attpend,  and  snccee 

In  the  Auchtfrmuchtij  cafie,(u)  in  1733,  the  being  fall,  the  Preeb 
Presbytery  had  rejected  a  person  presented  I  parties;  so  that  ibi 
by  a  lawful  patron,  without  eiaminatiou  I  much  npou  the  preat 
and  were  proceeding  to  admit  another,  j  In  the  case  of  La 
This  was  affirmed  upon  appeal  t<)  the  As-  !  Court  of  tScasion  fiu< 
sembly.  The  rejected  presentee  applied  tcry  had  admitted  i 
to  the  Court  cf  Seasion,  by  advocation,  judged  the  btipend 
that  the  settlement  might  be  stopped  until  rejected  presentee. 
the  right  was  decided.  The  Court  sisted  Pre«brtery  were  not 
the  proceedings;  but  the  Presbytery  But  in  both  tho  . 
having  proceeded,  a  petition  and  com-  ;  Freahytery  were  par 
plaint  was  presented  against  them,  when  '  case   of  suspension 

certain  of  their  number  appeared  at  the    instaiice   of  certain  ^  

bar,  and  apologised.  The  Preabytery  i  hibit  the  aettlement  oT  a  presentee,  _  .  _ 
admitted  the  person  not  preaented,  and  '  grounda  of  defence  were  pleaded :  First, 
the  caose  having  proceeded,  an  inter-  >  that  it  was  incompetent  by  snspeusion  aud 
locutor  was  pronounced,  !  interdict  to  interfere  with  the  proceedings 

•' fioding,  that  the  Presbytery  refusing  a  pte- |  '^^.^^^^  Preabylery  in  the  settlement  of  a 
Mutation  duly  tendered  in  favour  of  a  qualified  '  mimater:  and,  secondJy,  that  the  plamlifT 
mbirter,  against  whom  there  lies  no  legal  ob-  "^  '^^  *■*'*  •*  pursue.  The  Court  repelled 
jectioD,  and  aJmit(iiigaDoth»  person,  the  patron  the  objection  to  the  competency,  as  the 
has  a  right  lo  retain  ihe  sliiwad ;  and  therefore  question  regarded  the  civil  right  of  patron- 
finding  the  Tfneoris  of  suspension  rtlevaat."  age.  but  decided  in  favour  of  the  second 

Many  of  the  arguments  urged  in  this  ^^^fenoe 
caaewereusedintTiat;butthore8ultwaB.'p^°  '^'^  '^^""^  '=^  «f  ^.Waruiy,  the 
that  before  the  wrong  minister  was  ad-  P'-e3l'?te'T  hfvmg  austamed  a  prescnta- 
mitted,  the  Court  of  Session  acted  againat  I'""-  "^"^  ''T  -°  ^^  ^^'""^  ^1°°"  o'^Jf«""g 
the  PreaLjtery  l.y  aisting  their  proceed-  *°  "•  ""'^  "^'iS'^fK  ">  proceed  lo  settle  the 
ings;  but,  after  he  waa  admitted,  the  ,  P""^^"'**.^'  ^^'^  case  also  affords  an 
remedy  applied  was  necessarily  confined  I  ""^'^^  V^t"  "K"?"^"*  much  urged  on 
tothestipead.  TTnderbothcircimstances.  I  ^^^'''f  "*!  the  PreHbytery--that  ae  they 
the  Court  eiercised  its  jurisdiction.  ,  *"*'!  "reived  the  presentation  all  that  re- 

in the  case  of  BuniclD  in  1749,  the  '  5?'"''^'*  "■«,?"     -'.If'^'^^"'''*''^^' ,i  "^^"f"" 
Presbytery,  disputing  the    patron-a   title,  :  jf   »PP«»^   '"^""^  f^eir   proceedings   that 
rejected  his  presentee,  witboutany  adjudi-  i  T'^  *^?'^.<''^  anataining  the  presentation  ; 
cation  upon  ^is  qualification.     The  patron     ^''^  ""'J"  '°  «°  ^<"  sustained  it  as  to  find 
insisted  in  a  process  of  declarator  against    'hemselves  competent  to  appmt  a  day  f- 
the  Presbytery,   in   the  Court  of  Session.  |  ?i?derat,ng  m  the  call,     fl  they  had 
which  by  its  interlocutor  declared  that    ^^'^^^  ^^''.^"^"^"Ti^h^^'il  '"""^^ 
the  pursuer  had  a  sufficient  right  to  pre-    ^'"^"i^  *"  ^H  second  Kiltarhly  case,  h 
sent,  and  that  the  right  had  not  fallen  to  I  **T,?  ^^"^  ^'^^  refusing  to  procee- 
the   Presbytery    tan^uam   jure   devoluto.  !  «^"le  tl>e  presentee.       There  has,  tl 
This  interlocutor  wm   reversed  in    this  '  fore,  been  a  refusal  to  anstam  the  p- 

(□)  Mor.  Diet.  99S1  ;  and  see  below,  p   ' 

(*)  lb.  »fl54  ;  and  see  below,  p.  HOO 
(c)  1  S.  8C3  Bod  a  H.  8S4. 
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tatdon;  which  brings  this  case  precisoly 
within  tho  others  referred  to,  in  which 
the  Presbyteries  have  been  parties. 

In  the  case  of  Lord  Ihmdae  v.  TJie 
Fretbytery  of  ZetJund,  and  Gray, (a)  the 
Presbytery  rejected  a  presentation  of  the 
presentee  of  the  patron,  and  settled  another 
minister.  The  Conrt  decided  in  the  terms 
of  the  declaratory  conclusions,  which  were, 
that  the  Presbytery,  which  had  illegally 
rejected  the  presentation,  should  give  dae 
obedience  co  it  according  to  the  rules  of 
the  church. 

Then  come  cases  of  The  Presbytery  of 
Faikirh  v.  Lord  Callander[h)  (8th  December 
1696),  TJie  Presbytei-y  of  Ayr  v.  Lord  Bun- 
donald,(c)  The  Presbytery  of  Paisley  v.  Ers- 
hxne.yd)  aad  The  Presbytery  of  8trathhogie 
V.  Sir  William  Forbes{e) ;  these  were  all 
actions  bronght  by  Presbyteries  against 
patrons,  to  have  it  declarea  that  the  right 
of  presentation  had  deyolved  to  them.,  jure 
devoluio* 

It  is  admitted,  that  if  the  Presbytery 
assumes  the  ju>s  devolutuniy  when  the  pa- 
tron thinks  it  has  not  fallen,  he  has  a 
remedy  in  the  civil  courts;  and  that  in 
all  cases  of  disputed  patronage  and  of 
stipend,  the  Court  has  jurisdiction.  From 
these  authorities,  it  is  clear  that  the 
Court  of  Session  has  jurisdiction  to  ad- 
judicate upon  the  right  of  patronage,  and 
to  correct  any  infringement  of  it,  as 
against  another  claiming  adversely,  and 
against  the  Presbytery,  whether  claiming 
adversely,  jure  devolvJo,  or  simply  reject- 
ing, witiiout  cause,  the  presentee  of  the 
patron ;  as  in  the  cases  of  Auchtermuchty, 
of  Dunse^  of  Kiltarlity,  and  Zetland,  and 
the  other  cases  referred  to. 

It  is  admitted  that  the  Court  has  juris- 
diction as  to  the  stipend,  after  the  adcuis- 
sion  of  a  minister  by  wrong.  It  would  be 
strange  if  the  jurisdiction  could  be  exer- 
cised only  after  the  evil  had  been  com- 
pleted, when  the  Court  has  jurisdiction  to 
prerent  it^-that  it  has  jurisdiction  when  a 
wrong  minister  is  admitted,  but  not  when 
a  right  minister  is  rejected. 

It  appears  to  me  for  these  reasons,  that, 
in  this  case,  a  civil  right  has  been  violated 
by  the  Presbytery,  and  that  the  Court  has 
jurisdiction  to  take  cognisance  of  the 
injury  committed.  It  remains  to  be  con- 
sidered whether  there  be  anything  objec- 
table  in  the  form  of  the  proceedings,  or 
*•**  interlocutor  appealed  from. 

ras  much  relied  upon  in  the  court 
.,   but  not  60   much    insisted  upon 
i,  that  the  act  of  1834  had  not  been 
r><v.i«  put  in  issue  by  tho  pursuer. 


)  Mor.  Diet.  9972. 
^)  lb, 

[c)  76.9961. 
-')  76.9966. 

)  76.  9972. 


The  summons  states  and  complains  of 
that  which  is  the  real  grievance  to  the 
plaintiflf,  that  which  constitutes  the  injury 
to  his  right  of  patronage,  namely,  that 
the  Presbytery  rejected  his  presentee 
without  trial,  or  taking  cognisance  of  his 
qualifications,  and  expressly  on  the  g^und 
of  the  veto  of  the  parishioners. 

The  act  of  1834  constitutes  no  part  of 
the  pursuer's  case,  and  cannot  justify  the 
proceedings  of  the  Presbytery  according 
to  the  case  made  in  the  summons ;  and  if 
by  law  it  does  justify  their  proceedings,  it 
is  properly  left  to  be  brought  forward  by 
the  defenders  who  rely  upon  it.  As  con- 
sequential upon  the  case  so  stated,  the 
summons  prays  a  declaration  of  the  plain- 
tiff's right,  and  of  the  wrong  which  he 
alleges  has  been  done  to  it,  and  certain 
specific  relief  as  a  remedy  or  compensation 
for  such  alleged  wrong.  It  is  not  disputed 
th?t  it  is  competent  for  the  Court,  upon  a 
summons  having  petitory  conclusions,  to 
confine  its  interlocutor  to  a  declaration  of 
right.  That  is  what  the  interlocutor 
appealed  from  has  done.  The  cases  prove 
that,  where  the  Presbytery  has  illegally 
rejected  a  presentee,  the  Coui-t  of  Session 
exercises  jurisdiction  against  the  Presby- 
tery. What  relief  may  ultimately  be 
administered  to  the  patron  in  that,  or  in 
any  other  suit,  is  not,  now,  the  subject 
for  consideration.  If  the  Court  has  juris- 
diction over  the  subject-matter,  and  over 
the  parties  defenders,  it  is  clearly  according 
'  to  its  practice  to  declare  by  its  interlocutor 
the  right  of  the  pursuer,  without  proceed- 
ing to  administer  any  remedy  for  the 
wrong  it  has  sustained. 

The  result  of  the  anxious  consideration 
I  have  given  to  this  case  is  tho  conviction 
that  tho  Presbytery,  in  the  course  it  has 
pursued,  has  violated,  and  done  wrong 
and  injury  to,  the  patron's  right  of  presen- 
tation ;  that  tho  Court  of  Session  has 
jurisdiction  to  take  cognisance  of  that 
wrong:  and  that,  in  the  interlocutor 
which  has  been  pronounced,  there  is  no 
departure  from  the  ordinary  mode  of  exer- 
cising the  jurisdiction,  of  which  the  de- 
fenders are  entitled  to  complain. 

In  forming  the  opinions  I  have  now  ex- 
pressed, I  have  confined  myself  to  the 
questions  of  law  which  arise  upon  the 
pleadings  between  the  parties.  Such  is 
the  duty  which  I  felt  I  had  to  perform  as 
one  of  the  judges  of  this,  the  highest  tri- 
bunal in  the  country.  I  have  in  doing 
this  had  no  regard  to  the  feelings  which 
this  controversy  has  excited  in  Scotland, 
and  I  have  not  permitted  myself  to  con- 
sider the  consequences  which  may  follow 
from  the  judgment  of  this  House,  on 
whichever  side  it  may  be  given.  But 
having  now  discharged  the  duty  of  de- 
livering my  opinion  upon  the  matter  in 
contest,  I  may  before  I  conclude  be  per- 
liiitted  to  express  the  high  respect  I  have 
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alwaTB  felt  for  the  clergy  of  Scotland. 
Macn  as  has  been  said  in  their  praise, 
I  am  satisfied  they  deserve  it  all,  and  that 
their  parochial  dnties  are  in  general  per- 
formecL  in  a  manner  the  most  exemplary 
and  beneficial  for  the  inhabitants. 

If  there  be  any  feeling  in  the  church 
still  remaining  that  the  exercise  of  private 
patronage  is  detrimental  to  the  well-being 
of  the  Establishment,  and  that  it  tends  to 
diminish  its  nsefnlnees  to  the  people,  let 
it  be  remembered,  that  the  high  character 
the  clergy  have  attained,  and  the  bene- 
ficial innaenoe  the  Church  has  exercised, 
hare  arisen,  or  at  least  been  matured, 
under  a  system  of  lay  patronage. 

If  your  Lordships  snail  concur  in  the 
opinions  I  have  expressed,  and  by  your 
decision  inform  the  clergy  of  Scotland 
what  the  law  really  is,  I  cannot  doubt  but 
that  they  will  by  their  conduct  and  ex- 
ample inculcate  the  sacred  principle  of 
obedience  to  the  law,  of  respect  for  the 
rights  and  interests  of  others,  and  of  the 
sacrifice  of  private  feelings  to  the  per- 
formance of  a  public  duty. 

I  move  your  Lordships  that  the  inter- 
locutor appealed  from  be  confirmed. 

Lord  Brougham  :  In  again  calling  your 
Lordships'  attention  to  this  case,  I  have 
only  to  state  the  great  satisfaction  which 
I  feel  in  finding  that  my  noble  and  learned 
friend's  view  of  the  subject  and  the 
grounds  of  his  opinion — an  opinion  which 
we  have  separately  come  to  together — are 
precisely  the  same  which  had  presented 
themselves  to  my  mind  after  the  anxious 
attention  that  I  bestowed  upon  the  case. 
But  I  should  not  have  troubled  your 
Lordships  with  one  word  at  present,  ex- 
cept from  the  circumstance  of  my  not 
having  taken  the  precaution,  which  my 
learned  friend  has  most  properly  done,  of 
committing  to  writing  my  argument  in 
giving  judgment.  The  reason  is,  not 
that  I  have  at  all  altered  my  opinion  of 
the  great  expediency,  and  in  important 
cases  almost  the  necessity,  of  pursuing 
this  course  which  my  learned  friend  ob- 
serves I  always  did  while  I  filled  the  situ- 
ation which  he  now  much  more  worthily 
fills  in  the  Court  of  Chancery,  and  which 
I  have  done  also  here  and  at  the  Privy 
Council.  My  opinion  is  precisely  the 
same  as  it  always  was  of  the  expediency 
of  pursuing  that  course.  My  only  reason 
for  deviating  from  it  in  the  present  case 
is  that  I  had  not  time,  and,  therefore,  in 
the  choice  of  difficulties,  I  thought  it 
better  to  state  my  opinion  without  writing 
than  to  delay  the  judgment  so  long  as 
would  have  been  necessary  to  enable  me 
to  commit  it  to  writing.  My  Lords,  had 
I  done  so,  I  undoubtedly  should  not  have 
omitted  a  pare  of  the  subject  to  which  my 
noble  and  learned  friend  has   very  pro- 


perly directed  your  attention  in  the  close 
of  his  judgment ;  that  is,  to  the  question 
of  pleading.  It  is  fit  that  I  should  now 
say  that  that  had  not  escaped  me,  though 
it  did  escape  me  yesterday.  I  quite  agree 
with  my  noble  and  learned  friend  that  the 
pleading  is  correct  in  this  case,  and  that 
it  was  not  at  all  necessary  to  plead  the 
act  of  1834  of  the  General  Assembly. 
The  argument  which  would  maintain  the 
necessity  of  pleading  the  act  of  the  Oene- 
ral  Assembly — at  least,  if  there  is  any 
similarity  in  the  rules  of  pleading  in 
Scotland  to  our  rules — ^would  be  a  com- 
plete abandonment  of  the  legislative  power 
of  the  General  Assembly,  for  if  they  had 
any  power  to  make  laws  nothing  like  good 
pleading  would  require  the  pleading  of 
those  upon  the  record.  But,  however, 
upon  another  ground  I  agree  that  it  is  not 
at  all  necessary.  I  equally  agree  that  the 
judgment  of  the  Court  below  upon  the 
declaratory  part  is  right. 

Ilie  following  judgment  was  pro- 
nounced : — 

It  is  ordered  and  adjudged  bv  the  Lords 
Spiritual  and  Temporal  in  Parliament 
assembled,  that  the  said  petition  and  ap- 
peal be,  and  is  hereby,  dismissed  this 
House ;  and  that  the  said  interlocutor 
therein  complained  of  be  and  the  same  is 
hereby  afiirmed.(a) 

Materials  made  usk  of. — The  above  report 
is  taken  from  6  01.  &  F.  346.  The  Report  in 
Macl.  &  Rob.  220,  has  also  been  consulted. 


(rt)  For  further  proceedings  in  the  A  uchterar^ 
der  case  see  Ferguson  v.  KinnotiU,  below,  p.  785. 
Earl  of  Kinnoull  v.  Gordon,  5  D.  12  ;  Earl 
of  Kinnoull  v.  Ferguson^  ib,  1010.  For  other 
cases  arising  out  of  the  Veto  Act  of  1834  see 
Lethendy  case,  Clark  v.  Stirling,  1  D.  955  and 
3  D.  722  ;  the  Daviot  case,  Mackintosh  v.  Rose, 

2  D.  253  ;  Presbytery  of  Strathbogie  and  Cruick- 
shank,  ih.  258  and  585  ;  Cruickshank  and  others, 
ib.  1047  and  1380  ;  Edwards  v.  Cruickshank, 

3  D.  282  ;  Majority  of  Presbytery  of  Strathbogie 
V.  Minority,  4  D.  1298  ;  Cruickshank\.  Gordon, 
5  D.  909 ;  the  case  of  Cusalmond  in  the  Presby- 
tery of  Garioch ;  Middleton  v.  Anderson,  4  D. 
957.  See  also  the  Stewarton  case,  Cuninghame 
V.  Presbytery  of  Irvine,  5  D.  427.  The  follow- 
ing cases  relate  to  Scotch  Dissenting  Churches; 
(1)  as  to  possession  of  church  property  in  cases 
of  secession  or  disruption ;  Craigdallie  v.  Aik- 
man,  1813,  1  Dow,  17,  and  1820,  2  Bligh,  539  ; 
A.  G.  V.  Pearson,  1817,  3  Mer.  at  p.  418  ;  / 

V.  Welsh,  1845,  4  Hare,  572  j  Craigie  v.  I 
shall  (KirkintiUoch),  1850,  13  D.  623;  C 
cross  V.  Meek  (Carnoustie),  1858,  20  D. 
Coupar  V.  Bum  (Thurso),  1859,  22  D.  120 ; 
as  to  the  jurisdiction  of  Dissenting  Church  J 
eateries,  Dunbar  v.  Skinner,  1849,  11  D. 
Edwards  V.  Begbie,  12  D.  1134  ;  M'MUln 
General  Assembly  of  the  Free  Church,  2! 
290,  23  D.  1314,  and  24  D.  1284;  al>'0  Fr 
V.  Eden,  Paterson,  1446. 
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THE  QUEEN  agaiTiat  FROST. 


Opening  of  the   Special  Commission  at  Monmouth,  December    10, 

1839,    BEFORE    TiNDAL,   C.J.,    PaRKE,    B.,  (a)   AND   WiLLIAMS,   J,,    FOR 

THE  Trial    of  Persons    charged  with  High  Treason    in   the 
County  of  Monmouth. 
Trial  of  John  Frost  for  High  Treason,  at  Monmouth,  December  31, 

1839,  AND  THE  following  DaYS,  BEFORE  TiNDAL,  C.J.,  PARKE,  B., 

Williams,  J.,  and  a  Jury.    (Reported  in  9  C.  &  P.  129.) 
Proceedings  at  Westminster  on  a  Case  stated  for  the  Opinion  of 
all  the  Judges,  January  26,  1840.     (Reported  in  9  C.  &  P,  162, 
and  in  2  Moo.  C.C.  140.) 

On  the  night  of  Sunday,  November  3,  1839,  fiome  ten  thousand  men,  armed  with  guns,  spears, 
swords,  scythes,  &c.,  marched  down  from  the  neighbouring  hill  country  upon  Newport  in  three 
dmsions,  headed  by  John  Frost,  Zephaniah  Williams,  and  William  Jones.  They  were  to  unite 
about  five  miles  from  Newport,  and  to  take  possession  of  the  town  by  night,  as  a  preliminary  to  a 
general  rising  throughout  the  kingdom.  The  night  was  wet  and  stormy  ;  the  proposed  junction 
did  not  take  place  ;  and  the  first  division,  under  Frost,  did  not  reach  Newport  until  nine  o'clock 
on  the  following  morning.  The  mayor  was  awaiting  their  arrival  at  the  "  Westgate  "  Inn  with  a 
body  of  special  constables,  and  thirty  soldiers  under  Lieutenant  Gray  were  stationed  in  one  of 
the  rooms  on  the  ground  floor.  The  mob  demanded  the  surrender  of  some  Chartist  prisoners  who 
had  been  taken  during  the  night  and  were  confined  in  the  inn,  and  being  refused,  attacked  the  inn. 
The  mayor  was  wounded  whilst  opening  the  window  to  allow  the  soldiers  to  fire.  The  soldiers 
fired  several  volleys,  killing  some  twenty  men  and  wounding  others,  and  the  mob  at  once  dispersed. 
Frost,  Williams,  Jones,  and  eleven  others  were  indicted  for  high  treason.    Verdict,  Guilty. 

1.  High  Treason — Levying  War, 

To  constitute  the  crime  of  high  treason  by  levying  war,  there  must  be  insurrection(6)  ;  there 
most  be  force  accompanying  the  insurrection ;  and  it  must  be  for  some  object  of  a  general 
nature. 

2.  Delivery  of  List  of  Witnesses — 7  Anne^  c.  21.  ^.  11. 

7  Anne,  c.  21.  s.  11,  requires  that  "when  any  person  is  indicted  for  high  treason,  a  list  of 
the  witnesses  that  shall  be  produced  on  the  trial  for  prcving  the  said  indictment,  and  of 
the  jury,  mentioning  the  names,  profession,  and  place  of  abode  of  the  said  witnesses  and 
jurors  be  also  given  at  the  same  time  that  the  copy  of  the  indictment  is  delivered  to  the 
party  indicted,  and  that  copies  of  all  indictments  for  the  offences  aforesaid,  with  such 
listi?,  shall  be  delivered  to  the  party  indicted  ten  days  before  the  trial." 

Held,  by  a  majority  of  the  judges,  that  the  lists  of  witnesses  and  jurors  must  be  delivered  to 
the  prisoner  at  one  and  the  same  time  as  the  copy  of  the  indictment,  and  that  a  delivery 
of  the  list  of  witnesses  five  days  after  the  delivery  of  the  copy  of  the  indictment  is  bad, 
even  though  made  ten  days  before  the  trial. 

Held  also,  that  the  prisoner  by  pleading  to  the  indictment,  had  waived  this  objection 
and  that,  if  taken  in  time,  it  would  be  met  by  postponing  the  trial  to  allow  of  a  proper 
delivery. 

*    ^own  Challenges — Time  for  showing  Cause — Time  for  Challenging. 

Although  the  Crown  has  no  peremptory  challenge,  it  may  order  any  juror  to  stand  by, 
and  postpone  showing  its  grounds  of  objection,  until  the  whole  panel  has  been  gone 
through. 

lie  time  for  challengmg  a  juror  is  before  the  officer  of  the  Court  gives  him  the  book  to 
swear  him.  If  he  takes  the  book  of  his  own  accord,  the  right  of  challenge  is  not  thereby* 
prejudiced. 


Afterwards  Lord  Wensleydale. 

But  see  Reg.  v.  GaUaghei;  15  Cox  C.C.  291,  as  to  one  or  more  persons  levying  war  with 
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4.  ffigh  Treason — Evidence — Acti  of  other t  charged  by  tray  o/  Conspiracy. 

On  an  iodictment  for  high  Ire&son  there  are  two  cases  in  which  the  acts  and  declaratioiis  of 
some  of  the  alleged  parties  to  the  conspiracy  are  evidence  against  others :  Ist,  a  con- 
spiracy having  heen  proved,  to  prove  the  o\  ert  acts  stated  in  the  indictment ;  2ud«  by 
way  of  foundation,  to  prove  the  existence  of  the  conspiracy  with  a  view  to  showing  after- 
wards that  the  prisoner  adopted  and  became  a  party  to  it. 

One  of  the  overt  acts  being  that  the  prisoner  led  an  armed  force  against  the  town  of  New- 
port, evidence  of  the  presence  of  such  a  force  in  the  neighbourhood  the  night  before,  held 
provisionally  admissible,  before  showing  that  the  prisoner  was  connected  with  it. 

Evidence  of  the  orders  given  to  the  mob,  and  of  the  statements  made  to  them  regarding  the 
purpose  of  the  march,  held  admissible,  without  showing  they  were  made  in  the  presence 
of  the  prisoner. 

5.  "  Names f   Profession^  and   Place  of  Abode  of  Witnesses"  under  7  Anne,  r.  81.  «.  11.     See 

rulings  at  pp.  172,  227,  253,  298,  306. 

6.  Alphabetical  Jury  Panel — Selection  of  the  Jury  by  Ballot  permissible.     See  p.  110. 

7.  Evidence  in  Reply — Riyht  of  Comment  on.     See  pp.  886,  887. 

8.  Assistant  Counsel  not  recognised  in  Treason  Cases.     See  p.  105. 


Opening  op  the  Special  Commission  at 

Monmouth. 

December  10,  1839. 

On  the  19  th  day  of  November  1839,  there 
issued  a  special  commission  of  oyer  and  ter- 
miner under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland, 
to  inquire  of  certain  high  treasons  and 
misprisions  of  treason,  committed  within 
the  county  of  Monmouth ;  and  a  special 
commission  of  gaol  delivery  as  to  all  per- 
sons who  were  or  niould  be  in  custody  for 
such  offences  on  or  before  the  11th  day^  of 
December  following. 

On  the  10th  day  of  December,  at  ten 
o'clock,  the  special  commissions  were 
opened  in  the  Crown  Court  at  Monmouth. 

Pbesent  : — The  Eight  Honourable  Lord 
Chief  Justice  Tindal,  the  Eight  Honour- 
able  Mr.  Baron  Parke,  the  Honourable 
Mr.  Justice  Williams. 

The  Court  then  adjourned  to  one  o'clock, 
when  the  Sheriff  {Colthurst  Batenuinf 
Esq.)  delivered  in  the  panel,  which  was 
called  over. 

The  grand  jury  having  been  sworn,  the 
Lord  Chief  Justice  charged  them  as  fol- 
lows : — 

My  Lord,  and  gentlemen  of  the  grand 
jury,  Her  Majesty  having  been  pleased 
that  we  should  be  assembled  this  day, 
under  commissions  issued,  not  for  the 
holding  of  an  ordinary  assize  and  gaol 
delivery,  but  on  a  special  and  extraordi- 
nary occasion,  it  has  become  my  duty  to 
lay  before  you  the  nature  and  description 
of  the  offences  to  which  those  commissions 
extend,  the  class  and  character  of  the 
cases  which  will  probably  be  brought  un- 
der your  investigation,  and  the  law  which 
will  apply  to  such  cases  respectively. 


Gentlemen,  with  the  very  limited  meanfi 
of  knowledge  which  I  possess  on  the  sub- 
ject, it  could  not  be  expected,  neither 
would  it  be  proper,  that  I  should  attempt, 
with  any  minuteness  of  description,  to 
enter  into  the  history  of  that  transaction 
which  has  formed  the  occasion  of  our 
being  convened  together  at  the  present 
time.  Indeed,  it  is  so  desirable  that  you 
should  approach  the  performaiice  of  your 
duty  without  any  prepossession  in  your 
minds  as  to  the  facts  which  may  be  proved 
oefore  you,  that  I  shall  purposely  abstain 
from  saying  more  than  that  it  is  matter 
of  public  notorietv,  that  disturbances  have 
recently  taken  place  within  this  county, 
of  such  description  and  character,  and  of 
such  magnitude  and  extent,  as  to  render 
it  highly  probable  that,  amongst  other 
charges,  indictments  for  high  treason  will 
be  preferred  against  some  of  the  parties 
who  are  supposed  to  have  taken  a  share 
in  those  proceedings. 

The  commission  of  oyer  and  terminer, 
one  of  the  commissions  under  which  we 
sit,   is  in  itself  general  and  unlimited  in 
its  terms  and  extent.     It  comprehends 
within  it  all  treasons,  misprisions  of  trea- 
son, all  felonies  and  misdemeanors  what- 
ever.    But  as  the  only  criminal  charges 
that  are  proposed  to  be  brought  before 
you  are  those  which  originate  from  or  are 
connected   with  the   disturbances    ah 
referred  to,  with  respect  to  which,  a 
have  already  observed,  there  can  be  1' 
doubt  that  presentments  for  high  trei 
will  be  brought  forward,  my  duty  will 
in  the  first  place,  to  offer  you  such 
marks  upon  the  law  of  high  treason 
may  assist  you  in  the  performance  of 
important  functions  you  may  be  c"^ 
upon  to  execute. 
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GrentlemeD,  the  crime  of  hi^h  treason,  in 
iU  own  direct  consequences,  is  calcnlated 
to  produce  the  most  malignant  effects  upon 
the  community  at  large ;  its  direct  and 
immediate  tendency  is  the  putting  down 
the  aathority  of  the  law,  the  shaking  and 
subyerting  the  foundavion  of  all  govern- 
ment, the  loosening  and  dissolving  the 
bands  and  cement  by  which  society  is 
held  together,  the  general  confusion  of 
property,  the  involving  a  whole  people  in 
bloodshed  and  mutual  destruction ;  and, 
accordingly,  the  crime  of  high  treason  has 
always  been  regarded  by  the  law  of  this 
country  as  the  offence  of  all  others  of  the 
deepest  dye,  and  as  calling  for  the  severest 
measure  of  panishment.  But  in  the  very 
same  proportion  as  it  is  dangerous  to  the 
community,  and  feai'ful  to  the  offender 
firom  the  weight  of  punishment  which  is 
attached  to  it,  has  it  been  thought  neces- 
sary by  the  wisdom  of  oar  ancestors  to 
denne  and  limit  this  law  within  certain 
express  boundaries,  in  order  that,  on  the 
one  hand,  no  guilty  person  might  escape 
the  panishment  due  to  his  transgression 
by  an  affected  ignorance  of  the  law ;  and, 
on  the  other,  that  no  innocent  man  might 
be  entangled  or  brought  unawares  within 
the  reach  of  its  severity  by  reason  of  the 
law's  uncertainty  ;  and  accordingly  in  the 
Parliament  of  the  26th  year  of  King  Ed- 
vnrd  3.  an  Act  (a)  was  passed,  intituled, 
•*  A  Declaration  which  Offences  shall  be 
adjudged  Treason  ;"  and  upon  this  ancient  • 
statute,  expoonded,  and  in  some  degree 
enlarged,  by  a  statute  {h)  passed  in  the  36th 
year  of  King  George  3.  stands  the  law  of 
treason  at  the  present  day,  so  far  at  least 
as  relates  to  any  of  the  cases  which  can  by 
possibility  be  made  the  subject  of  your 

mquiry. 
The  statute  of  Edward  3.  declares  it  to 

be  treason — 

**  when  a  man  doth  compas8  or  imagioe  the 
death  of  oar  Lord  the  King," 

(within  which  designation  a  Queen  reg- 
nant is  included), —  ^ 

<'  or  if  a  mau  do  levy  war  against  our  Lord  the 
King  in  his  realm,  and  thereof  be  proveably 
attainted  of  open  deed  by  the  people  of  their 
conditioD." 


rtztute  afterwards  declares  : — 

is  to  be  understood  that  in  the  cases 

rehearsed,  that  ought  to  be  judged  trea- 

which  extends  to  oar  Lord  the  King  and 

il  Majesty.' 


»» 


lore  recent  statute  of  George  3., 


25  Edw.  3.  Stat.  5.  c.  2. 
J  86  Geo.  3.  e.  7. 


temporary  only  at  first,   but   afterwards 
made  perpetual,  (a)  it  is  enacted — 

"  That  if  any  person  shall,  witthin  the  realm 
or  without,  compass,  imagine,  invent,  devise  or 
intend  death  or  destruction,  or  any  bodily  harm 
tending  to  death  or  destruction,  maim  or 
woundmg-,  imprisonment  or  restraint  of  the  per- 
son of  the  King,  or  to  deprive  or  depose  him 
from  the  style,  honour,  or  kingly  name  of  the 
imperial  Crown  of  this  realm,  or  to  levy  war 
against  his  Majesty  within  this  realm,  in  order 
by  force  or  constraint  to  compel  him  to  change 
his  measures  or  counsels,  or  in  order  to  put  any 
force  or  constraint  upon,  or  to  intimidate  or 
overawe  both  Houses  or  either  House  of  Par- 
liament, ....  and  such  oompassings,  imagina- 
tions, inventions,  devices,  or  intentions,  or  any 
of  them,  shall  express,  utter  or  declare,  by  pub- 
lishing any  printing  or  writing,  or  by  any  overt 
act  or  deed,  ....  every  person  conricted  in 
the  manner  therein  mentioned  bhall  be  deemed, 
declared  and  adjudged  to  be  a  traitor." 

Gentlemen,  it  cannot  have  escaped  your 
observation,  that  in  the  statute  of  Edward^ 
the  substantive  offence  of  treason  thereby 
declared,  consists  in  affecting  the  life  of 
the  King;  and  in  the  later  statute,  the 
substantive  offence  of  the  several  treasons 
thereby  created,  consists  in  the  compas- 
sing, intending,  devising,  and  imagining 
the  perpetration  of  the  several  acts  therein 
specified,  not  in  the  commission  of  the 
acts  themselves.  But  inasmuch  as  the 
wicked  imaginations  of  men's  hearts  are 
known  only  to  the  Supreme  Being,  until 
they  are  evidenced  to  man  by  outward 
act,  so  the  former  statute  has  required, 
that  before  anyone  should  become  subject 
to  the  penalties  of  treason,  he  shall  be 
thereof  proveably  attainted  **  of  open 
deed."  And  again  by  the  later  statute 
it  is  enacted,  that  before  anyone  falls 
within  its  penalties,  he  shall  express, 
utter  or  declare  such  his  compassings, 
imaginations  and  intentions,  by  publishing 
some  printing  or  writing,  **  or  by  some 
overt  act  or  deed."  Gentlemen,  these 
overt  acts,  therefore,  so  required  by  the 
statute,  are  the  means  by  which  the  par- 
ticular  treason  has  been  attempted  to  be 
carried  into  effect ;  they  are  the  instances 
in  which  the  guilty  party  has  endeavoured 
to  complete  the  treasonable  design ;  they 
are  the  indicia,  or  proof  of  the  treason, 
not  the  treason  itself.  It  is  obvious,  there- 
fore, that  these  overt  acts  will  be  found  to 
vary  in  each  particular  case.  Wheie  the 
object  of  the  treason  has  not  been  actually 
perpetrated,  combinations  and  conspiracies 
to  carry  it  into  effectj  meetings  to  pro- 

(a)  36  Geo.  3.  c.  7.  and  57  Geo.  3.  c.  6.  s.  2  ; 
but  see  now  11  &  12  Vict.  c.  12.,  Treason  Felony 
Act,  by  which  the  provisions  of  both  Acts  are 
repealed  except  as  to  offences  against  the  person 
of  the  sovereign. 
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pose,  to  plan,  to  mature,  or  to  accelerate 
Its  completion,  the  inciting  and  procnring 
others  to  join  such  combinations,  the 
knowingly  making,  procuring,  or  furnish- 
ing arms  and  ammunition,  money  or  other 
necessaries  to  insurgents,  for  the  purpose 
of  accomplishing  their  treasonable  de- 
signs, the  administering  illegal  oaths  to 
bind  men  to  aid  each  other  in  such  trea- 
sonable designs  ;  all  these,  and  many 
others  of  the  same  stamp  and  character, 
might  be  suggested  as  instances  of  overt 
acts  of  the  particular  class  of  compassing 
or  devising  to  which  they  apply,  within 
the  meaning  of  both  the  statutes.  And, 
gentlemen,  as  the  proof  of  some  overt  act 
or  acts  is  absolutely  necessary  to  support 
the  charge  of  treason,  whatever  it  may  be, 
so  must  the  proof  be  confined  to  those 
specific  overt  acts  which  are  charged  in 
the  indictment,  and  no  other,  in  order  to 
give  the  party  accused  the  opportunity  of 
knowing  the  real  charge  which  is  made 
against  him,  and  to  enable  him  the  better 
to  prepare  for  his  defence,  for  the  overt 
act  is  the  charge  to  which  the  prisoner 
must  apply  his  defence.  And  still  further 
with  respect  to  these  overt  acts,  it  is  to  be 
observecl,  that  in  favour  of  the  party  ac- 
cused, a  statute  (a)  was  passed  in  the  reign 
of  King  William  3.,  which  enacts,  that  no 
person  shall  be  indicted  or  tried  for  high 
treason,  whereby  any  corruption  of  blood 
ensues, — 

**  but  by  or  upon  the  oaths  of  two  lawful  wit- 
uesses,  either  both  of  them  to  the  same  overt 
act,  or  one  of  them  to  one,  and  one  of  them  to 
another  overt  act  of  the  same  treason." 

And  various  other  advantages  and  privi- 
leges have  been  granted  by  the  Legisla- 
ture from  time  to  time  in  favour  of  per- 
sons accused  of  high  treason,  which  do 
not  belong  to  persons  charged  with  other 
ofl'ences. 

Having  thus  endeavoured  to  explain  to 
you  the  nature  and  property  of  these  overt 
acts  which  must  be  alleged  in  the  indict- 
ment, and  by  what  evidence  they  must  be 
supported,  I  proceed  to  call  your  attention 
to  the  different  heads  or  classes  of  treason 
which  may  be  laid  in  the  indictment 
against  the  accused.  It  is  not  impro- 
bable that  one  charge  of  treason  laid  in 
the  indictment  may  be  the  compassing 
and  imagining  the  death  of  our  Lady 
the  Queen,  and  various  overt  acts  may 
be  stated  in  support  of  it ;  and  perhtips, 
amongst  the  rest,  the  levying  war  against 
the  Queen  in  her  realm,  which  hsts  been 
held  by  many  decided  cases  to  be  an  overt 
act  of  that  species  of  treason,  as  well  as  a 
substantive  treason  in  itself.  But  a«  there 
can  be  no  reason  to  suppose  that  any  di- 

(a)  7  &  8  WiU.  3.  c.  5.  s.  2. 


rect  or  immediate  intention  of  ii^nring 
the  sacred  person  of  the  Queen  can  by 
possibility  be  surmised  to  have  existed  on 
this  occasion,  it  will  be  unnecessary,  as  it 
appears  to  me,  to  occupy  you  with  any 
ODservations  on  this  head  of  treason. 

I  will  proceed,  therefore,  at  once  to  the 
only  branch  of  treason  which  can  apply  to 
the  circumstances  of  the  present  case, 
that  of  levying  war  against  the  Queen  in 
her  realm,  which,  as  before  observed,  is  a 
direct  and  substantive  branch  of  treason 
under  the  earlier  statute,  and  the  bare 
compassing  and  intending  of  which,  for 
the  purposes  and  with  the  objects  men- 
tioned in  the  later  statute,  is  made  treason 
by  that  statute.  And,  in  considering  the 
limits  and  boundaries  of  this  branch  of 
treason,  we  are  not  left  without  lights  to 
guide  our  steps,  so  clearly  has  the  law- 
been  laid  down  by  decisions  of  courts  of 
law  in  more  ancient  times,  and  the  ex- 
positions of  those  text- writers  on  the  sub- 
ject who  have  been  held  in  the  greatest 
veneration,  both  by  their  contemporaries 
and  by  posterity,  amongst  whom  I  shall 
only  refer  to  the  names  of  liord  Chief 
Justice  Hale  and  Sir  Michael  Foster.  I 
shall  proceed,  therefore,  to  call  your  more 
particular  attention  to  some  instances  in 
which  the  law  has  been  declared  and 
settled  upon  this  head  of  treason,  the 
better  to  enable  you  to  apply  the  evidence 
which  you  shall  hear  to  the  several  in- 
dictments ;  and  for  this  purpose  I  cannot 
do  better  than  avail  myself,  for  the  most 
part,  of  the  very  words  of  Sir  Michael 
Foster  upon  the  same  subject.  It  has 
then  been  laid  down  by  undoubted  autho- 
rity, that  if  a  large  number  of  perRons  as- 
sembled together,  whether  armed  with 
military  weapons  or  not,  endeavour,  by 
dint  of  numbers  or  superior  strength,  to 
etfect  any  object  or  matter  purely  of  a 
private  nature,  as,  for  example,  to  prose- 
cute some  private  quarrel,  or  to  tato  re- 
venge for  some  private  injury,  to  destroy 
some  particular  enclosure,  or  to  remove 
some  particular  nuisance,  or  generally  to 
accomplish  some  end  in  which  the  par- 
ticular parties  assembled  together  had,  or 
supposed  they  had,  any  private  interest, 
such  acts  of  violence  and  aggression,  how- 
ever the  authors  of  them  may  be  punish- 
able as  for  a  high  misdemeanor,  do  not 
amount  to  a  levying  of  war  within  the 
statute  of  Edward  3.  But  every  im 
rection  which,  in  judgment  of  law,  is 
tended  against  the  person  of  the  Ki 
whether  to  dethrone  or  imprison  him 
to  oblige  him  to  alter  his  measuree 
government,  or  to  remove  evil  counsell 
from  about  him,  all  such  risings  amc 
to  a  levying  of  war  within  the  statute. 

"  insurrections  to  throw  down  all  enclosure! 
alter  the  established  law  or  change  religic 


93] 


Trial  of  John  Frosty  1839. 


[9* 


enhance  the  price  of  all  labour,  or  to  open  all 
prisons  ;  all  ridngs  in  order  to  effect  those  inno- 
Tations  of  a  public  and  general  concern  by  an 
armed  force  are  in  construction  of  law  high 
treason  within  the  clause  of  levying  war  ;  for 
though  not  leTelled  at  the  person  of  the  King, 
they  are  against  His  Rojal  Majesty ;  and  besides, 
they  have  a  direct  tendency  to  dissolve  all  the 
bonds  of  society,  and  to  destroy  all  property 
and  all  government  too,  by  numbers  and  an 
armed  force.  Insurrections,  likewise,  for  re- 
dressing national  grievances,  or  for  the  refor- 
mation of  real  or  imaginary  evils  of  a  public 
nature,  and  in  which  the  insurgents  have  no 
special  interest ;  risings  to  efifect  these  ends  by 
force  and  numbers  are,  by  construction  of  law, 
within  the  c1aus3  of  levying  war,  for  they  are 
levelled  at  the  Kind's  crown  and  royal  dig- 
nity.'Xa^ 

And  accordingly  it  was  held,(&)  in  the 
time  of  Queen  Anne,  that  a  large  body  of 
men  tumoltuonsly  rising  and  assembled 
together,  with  the  avowed  purpose  of 
putting:  down  all  the  meeting-bouses  of 
Protestant  Dissenters,  and  proceeding  to 
pull  down  seveial,  until  prevented  by 
force,  brought  the  parties  who  were  guilty 
of  that  act  within  the  branch  of  the  sta- 
tute of  levying  war -against  the  Quoen. 
And  in  a  more  recent  case,(c)  where  a 
riotoua  multitude,  headed  by  Lord  George 
Gordon,  and  acting  in  concert  with  the 
declared  design  of  pulling  down  or  de- 
stroying all  chapels  belonging  to  those 
of  tne  Roman  Catholic  persuasion,  pro- 
ceeded to  put  that  design  in  force ;  tnere 
was  no  doubt  but  that  tne  facts,  if  proved 
against  the  parties  accused,  would  have 
amounted  to  the  offence  of  high  treason, 
in  levying  war  against  the  King. 

Grentlemen,  an  assembly  of  men,  armed 
and  arraved  in  a  warlike  manner  with  any 
treasonaole  purpose,  is  a  levying  of  war, 
although  no  blow  be  struck ;  and  the  en- 
listing and  drilling  and  marching  bodies 
of  men  arc  sufficient  overt  acts  of  that 
treason,  without  coming  to  a  battle  or 
action.      And,    if  this  be  the  case,   the 
actual  conflict  between  such  a  bodv  and 
the  Queen's  forces  must,  beyond  all  doubt, 
amount  to  a  levying  of  war  against  the 
Queen,  under  the  statute  of  Edward,  and 
to  the  offence  of  compassing  or  devising 
to  levy  war  within  the  statute  of  Oeorne  3., 
provided  the  design  and  object  and  in- 
tention of  the  parties  be  such  as  is  speci- 
fiAi)  in  that  Act ;  and,  as  has  already  been 
rted  to,   it  is  quite  unnecessary  to 
dtute  the  guilt  of  treason  that  the 
iltuous  multitude  should  appear  to  be 
npanied  with  the  pomp  and  pageantry 
^^    or  with  military  array.     Insur- 


(a)  Fost.  210. 
(A)  15  St.  Tr.  522. 
(c)  21  St.  Tr.  485, 


rection  and  rebellion  are  more  humble  in 
their  first  infancy,  but  all  such  eictemal 
marks  of  pomp  will  not  fail  to  be  added 
with  the  fibrst  gleam  of  success.  In  case, 
therefore,  any  indictment  for  high  treason 
should  be  founded  on  the  levying  of  war, 
or  the  compassing  or  intending  to  levy  war 
against  the  Queen,  you  will,  in  the  first 
place,  direct  your  attention  to  the  evi- 
dence, which  shows  the  object  and  motive 
of  the  rising,  whether  it  was  to  effect 
some  general  and  public  end,  in  which 
the  whole  community  are  concerned 
equally  with  the  insurgents,  such  as  the 
introduction  of  any  great  change  or  inno- 
vation in  the  government  or  the  laws  of 
the  land,  by  dint  of  numbers  or  violence, 
or  whether  it  was  confined  to  the  effecting 
of  any  private  or  local  or  particular  ob- 
ject ;  and  it  will  be  convenient  that  you 
should,  in  the  next  place,  advert  to  the 
overt  acts  alleged  on  the  face  of  the  in- 
dictment, and  then  determine  for  your- 
selves whether  they  or  any  of  them  are 
proved  by  two  witnesses,  in  the  manner 
before  adverted  to,  one  of  tuch  overt  acts 
being  of  necessity  to  be  proved  to  have 
taken  place  in  this  county,  in  order  to 
'  give  you  jurisdiction. 

Gentlemen,  it  may  be  proper  to  inform 
you,  that  in  the  case  of  treason  the  law 
knows  no  distinction  between  principal 
and  accessory ;  all  who  partake  in  the 
treason  incur  the  same  guilt,  and  are 
liable  to  the  same  punishment ;  the  trea- 
sonable design  once  established  by  the 
proper  evidence,  the  man  who  instigated^ 
incited,  procured,  or  persuaded  others  to 
commit  the  act,  though  not  present  in 
person  at  the  commission  of  it,  is  equally 
a  traitor,  to  all  intents  and  purposes,  as 
\  the  man  by  whose  hand  the  act  of  treason 
is  committed.  He  who  leads  the  armed 
multitude  towards  the  point  of  attack, 
and  then  retires  before  the  blow  is  struck ; 
he  who  remains  at  home,  planning  and 
directing  the  proceedings,  but  leaving 
the  actual  execution  of  such  plans  to 
more  daring  hands ;  he  who,  after  treason 
has  been  committed,  knowingly  harbours 
or  conceals  the  traitor  from  the  punish- 
ment due  to  him,  all  these  are  equally 
guilty  in  the  eye  of  the  law  of  the  crime 
of  high  treason. 

Gentlemen,  I  am  not  aware  that  any 
case  will  be  brought  before  you  where  the 
charge  will  be  that  of  misprision  of  treason ; 
if  such,  however,  should  be  the  case,  it 
will  be  unnecessary  to  say  more  upon  that 
species  of  ofience  than  that  it  presupposes 
a  treason  to  have  been  actually  committed 
by  others,  and  that  the  person  charged 
with  the  offence,  knowing  both  the  traitors 
and  the  treason,  but  without  either  him- 
self  consenting  or  being  a  party  to  the 
treason,  has  refused  or  neglected  tio  make 
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a  fall  and  fair  discloenre  of  sach  his 
knowledge  within  convenient  time  to  a 
magistrate,  or  someone  in  aathoritj.  It 
is  sufficient  to  dcFcribe  the  offence  withoat 
entering  into  any  farther  disonssion. 

Grentlemen,  it  is  very  possible  that  bills 
of  indictment  may  be  brought  before  you 
charging  acts  of  violence  committed  by 
some  of  the  individaals  who  formed  a  part 
of  the  assembled  multitude  as  felony  only, 
not  as  treason,  for  he  who  shoots  or  at- 
tempts to  shoot  or  wound  another,  is,  as 
you  well  know,  under  certain  circum- 
stances, guilty  of  felony,  notwithstanding 
the  very  same  act,  when  considered  with 
reference  to  other  circumstances,  may 
amount  to  the  crime  of  high  treason. 
Again,  bills  of  indictment  may  be  pre- 
fen*ed  against  some  who  participated  in 
the  unlawful  meeting,  but  to  a  less 
degree,  charging  them  only  with  the 
offence  of  riotously  and  seditiously  assem- 
bling themselves  together.  But  with  re- 
spect to  such  charges,  to  gentlemen  con- 
versant as  you  are  with  the  laws  relating 
to  offences  of  that  nature,  I  hold  it  to  be 
unnecessary  to  offer  a  single  observation. 

Gentlemen,  I  fear  I  have  already  tres- 
passed too  long  upon  your  attention ;  but 
the  importance  of  the  subject  which  I 
have  felt  incumbent  on  me  to  discuss, 
with  reference  to  the  just  performance  of 
the  duties  on  which  you  are  about  to 
enter,  and  the  rare  occurrence  (for  which 
we  cannot  be  too  thankful)  of  any  occasion 
which  calls  for  such  discussion,  must 
plead  my  excuse.  I  cannot,  however, 
conclude  my  observations  without  expres- 
sing the  sincere  regret  and  pity  which  I 
feel,  not  alone,  I  am  sure,  but  in  common 
with  yourselves  and  with  all  other  men  of 
sound  principles,  on  the  occasion  of  the 
recent  disastrous  occurrences.  I  would 
add,  also,  my  most  earnest  hope  that  it 
may  be  found  in  the  result  that  the  great 
majority  of  those  who  may  have  been  in- 
volved m  the  guilt  of  these  transactions 
have  been  misled  by  the  arts  of  wicked 
and  designing  men,  and  have  sinned  thus 
through  ignorance  and  blindness  rather 
than  from  premeditated  guilt  ;  and  I 
can  suggest  no  remedy  which  can  be  ap- 
plied successfully  to  counteract  a  state  of 
of  mind  and  feeling  so  unhealthy  and 
diseased,  and  infecting  so  large  a  portion 
of  the  commujQity,  except  the  diffusion 
amongst  them  of  the  benefits  of  religious 
instruction,  and  of  a  sound  religious  edu- 
cation amongst  the  rising  generation,  so 
that  as  the  younger  part  of  the  com- 
munity advance  to  manhood  they  may 
feel  the  conviction  of  the  wholesome 
truth,  that  they  are  bound  to  yield  obe- 
dience to  the  laws  of  their  country,  not 
from  the  terror  only  which  the  law  in- 
spires, but  from  a  much  higher  and  more 


binding  motive,  the  fear  of  the  Almighty, 
'  and  from  the  thorough  belief  that  "  tne 
powers  which  be  are  ordained  of  God." 

Gentlemen,  in  conclusion  I  entreat  you 
that  in  approaching  this  investigation  you 
'  will  dismiss  from  your  minds  all  which 
yon  may  have  heard  upon  the  subject 
before  you  entered  this  court;  and  that 
in  the  performance  of  your  important 
office,  whilst  you  will  rejoice  when  the 
weight  of  evidence  is  so  lieht  that  you 
can  consistently  with  yonr  duty  at  once 
dismiss  the  party  accused  to  his  lib^ty 
and  his  home,  you  will  at  the  same  time 
watch  over  yourselves  with  jealousy,  that 
you  weigh  the  evidence  brought  b^ore 
you  with  a  firm,  steady,  and  uncompro- 
mising mind,  looking  to  the  performance 
of  your  duty  and  to  nothing  beside,  and 
utterly  regardless  of  all  consequences 
which  may  follow  from  the  performance 
of  it. 

Gentlemen,  my  learned  brethren  and 
myself  will  be  at  hand  whilst  you  are 
engaged  in  the  performance  of  yonr 
arauous  labours,  and  ready  at  all  times  to 
render  you  any  assistance  in  case  any 
doubt  or  difficulty  as  to  the  law  should 
occur. 

On  the  following  day(a)  the  grand  jury 
returned  a  irue  bill  for  high  treason 
against  John  Frost,  Charles  Walters,  John 
Lovell,  Bichard  Benfield,  John  Rees, 
George  Turner  (otherwise  called  Oeorgs 
Cole),  Zephaniah  JVilliciyns,  Edmund  EcU 
mwids,  Jeiikin  Morgan,  Solomon  BrUan, 
William  Jone^,  James  Aust,  one  other 
John  Rees,  and  David  Jones. 

All  but  the  last  two  were  set  to  the  bar. 

TiNDAL,  O.J. :  Prisoners,  you  have  been 
called  into  Court  at  this  time  for  the  pur- 
pose of  being  informed  that  the  grand 
jury  have  found  a  true  bill  against  each 
of  you  for  high  treason.  You  will  have 
copies  of  the  indictments  and  a  copy  of 
the  panel  from  which  the  jury  will  be 
taken,  delivered  to  you  in  due  time ;  the 
Court  wishes  to  know  if  you  have  any 
counsel  or  wish  to  have  anyone  assigned 
to  you  as  counsel,  and  whether  you  have 
any  attomies;  but,  if  you  are  not  now 
prepared  to  answer,  you  will  only  have  to 
express  your  wish  between  this  time  and 
the  time  of  your  trial,  which  will  not  take 
place  until  the  Slst  of  this  month,  «•  "  ' 
shall  be  attended  to. 

Wightman :  My  Lords,  I  am  inst.  _ 
by  the  Crown  to  apply  to  the  sher^ 
furnish  a  copy  of  the  panel. 

Owen  (an  uttomey) :  My  Lord,  I  a^ 
for  one  or  two  of  the  prisoners,  and  I  ^ 
to  make  an  application  to  have  the  m( 

(a)  The  report  of  this  day's  procee*''" " 
taken  from  9  C.  &  P.  131.' 
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which  was  taken  from  them  retnmcd  to 
them.     I  appear  for  Zepkaniah  Williums. 
TiNDAL,  U.J.  (addressing  Williams) :  Do 
yoa  wish  to  have  this  gentleman  as  your 
attorney  ? 

Williame:  I  do,  my  Loi-d;  101.  was 
taken  from  me. 

Tnf DAi,  C.J. :  Before  we  can  grant  yonr 
application,  Mr.  Owen,  we  must  know  if 
the  money  forms  any  part  of  the  proof. 

Wightman :  My  Lords,  on  behalf  of  the 
Crown  we  hare  no  objection  to  give  up 
the  money. 
TiNDALJ^  C.J. :  Then  let  it  be  so. 
Owen :  May  I  presume  to  ask,  my  Lord, 
if  we  may  not  apply  to  have  counsel  as- 
signed at  a  future  period  between  this  and 
the  trial  ? 

'riNDAB,  C.J. :  Certainly,  upon  your 
making  application  to  Mr.  Bellamy^  tne 
clerk  of  the  Crown. 

Bellamy :  You  can  make  the  application 
by  yourself  or  by  your  agent  in  town. 

Oweti ;  I  now  beg,  my  Lords,  to  make 
application  that  copies  of  the  depositions 
may  be  fnrnuhed  to  the  prisoners. 

TiNDAL,  C.J. :  The  depositions  having 
been  returned  to  the  oflScers  of  the  Court, 
you  may  have  them  on  the  terms  men- 
tioned in  the  Act.  (a) 

Owen:  My  Lord,  Mr.  Geach  defends 
some  of  the  prisoners ;  may  I  make  appli- 
cation also  on  his  behalf? 

TiKDAL,  C.J. :  No ;  but  the  prisoners 
may  apply  themselves. 

Waters :  I  beg  leave,  my  Lord,  to  apply 
for  the  depositions  in  my  case. 
TiNDAL,  C.J. :  Certainly. 
Owen:  I  am  instructed,  my  Lord,  on 
the  part  of  Mr.  Frost  to  make  application 
that  I  may  be,  together  with  Mr.  Geach, 
assigned  as  his  solicitor. 

ToTDAL,  C.J. :  Are  you  partners  ? 
Owen :  No,  my  Lord. 
TiKDAL,  C.J. :  What  gentleman  do  you 
wish  to  have,  Mr.  Frost? 

Frost :  I  want  the  two,  my  Lord. 
TiNDAL,  C.J. :  But  the  Act  only  gives  a 
power  to  have  one  attorney.  If  there 
were  a  partnership  it  might  be  otherwise, 
bat  without  that  we  have  no  authority  to 
allow  two  persons  to  act  as  attorneys  for 
one  prisoner ;  any  person  that  you  may 
choose  to  employ  will  have  free  access  to 
yon  at  all  reasonable  times.  (&) 
Fmeti  My  Lord,  a  number  of  paj)ei*8 


[98 


were  taken  from  my  house  which,  I  under- 
stand, are  to  be  used  against  me.  I  there- 
fore apply  either  for  the  originals  or 
copies  of  these  papers. 

TiNDAL,  C. J. :  We  hare  no  authority  to 
grant  that. 

Adjourned  to  December  31. 

On  December  12,  Maule,  the  Treasury 
Solicitor,  delivered  to  each  of  the  prisoners 
a  copy  of  the  caption  and  indictment,  and 
a  copy  of  the  list  of  jurors  returned  by  the- 
sheritf. 

On  December  17  he  further  delivered 
to  each  of  the  defendants  a  list  of  the  wit- 
nesses to  be  examined  at  the  trial. 

On  December  26,  at  the  request  of  the 
prisoner  jProtf^, (a)  Sir  Frederick  Pollock  and 
Kelhj  were  assigned  as  his  counsel. 


i  Si  7  Will.  4.  c.  114.  8.  3. 

7  &  8  Will.  3.  c.  8.  8.  1,  prorides  that 

ers  shall  have  **  a  true  copy  of  the  indict- 

deliv^red  to  them  whereby  to  enable  them 

ise  with  ooonsel  thereupon  to  plead  and 

» their  defence,  his  or  their  attorney  or  at- 

yg  or  agent  or  agents  reqairing  the  same." 

appears  to  be  the  only  reference  to  the 

"'-  attorney  in  the  Act. 

•T432. 


Monmouth,  Tuesday,  December  31, 1839i. 

rBESENT : 

The  Bight  Hon.  Lord  Chief  Justice  Tindail. 
The  Right  Hon.  Mr.  Baron  Pakke. 
The  Bight  Hon.  Mr.  Justice  Williams. 

Counsel  for  the  Crown;  The  Attorney 
General  (Sir  John  Campbell), (b)  the  Solicitor 
General  (Sir  Thomas  Wilde), {c)  Serieant 
Ludlow,  Serjeant  Tatfourd^d)  Wights 
man,{e)  TalhoL 

Solicitor:  George  Maule,  Solicitor  for 
the  Affairs  of  Her  Majesty's  Treasury. 

Counsel  for  the  prisoner :  Sir  Frederick 
Polloek,(f)  KeUy.(g) 

Assistant  counsel :  ThomoLs. 

Solicitor:  W.  F.  Geach. 

The  prisoners  were  set  to  the  bar. 

The  indictment  found  under  the  Special 
Commission   was    delivered    into    Court,, 
with  the  usual  caption. 

Lidictment  for  High  Treason. 

Monmoathshire  1  (First  count)  The  jurors  for  ■ 
to  wit  J  our  Sovereign  Lady  the 
Queen  upon  their  oath  present  thut  John  Froet 
Jate  of  Newport  in  the  county  of  Monmouth 
draper  Charles  Walters  late  of  the  same  place 
labourer  John  Lovell  late  of  the  same   place 


(a)  For  Frost,  see  Dictionary  of  National 
Biography,  "  Forty  Years*  Recollections/'  by 
Thomas  Frost,  pp.  96-117.  Ftargus  O'Connor 
advanced  1,000  g».  for  the  expenses  of  the  de- 
fence, which  were  defrayed  by  a  subscription 
among  the  Chartists.  See  O'Connor's  speech, 
below,  p.  1123. 

(6)  Afterwards  Lord  Campbell,  L.C. 
(0  f.  .,     Truro,  L.C. 

(rf)  Afterwards  a  Justice  of  the  Common 
Fleas. 

(c)  Afterwards  a  Justice  of  the  Queen's* 
Bench. 

(/)  Afterwards  Lord  Chief  Baron. 


>» 
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labourer  Biehard  Benfieldlate  of  the  same  place 
labourer  John  Bees  late  of  the  same  place  la- 
bourer George  Turner  late  of  the  lame  place 
labourer  otherwise  called  George  Cole  Zephaniah 
Williams  late  of  the  same  place  labourer  Ed- 
mund Edmunds  late  of  the  same  place  labourer 
Jenkin  Morgan  late  of  the  same  place  labourer 
Solomon  Britan  late  of  the  same  pla*e  labourer 
William  Jones  late  of  the  same  place  labourer 
James  Aust  late  of  the  same  place  labourer  one 
other  John  Bees  late  of  the  same  place  labourer 
and  Darid  Jones  late  of  the  same  place  labourer 
being  subjects  of  our  said  Ladj  the  Queen  as 
false  traitors  against  our  said  Lady  the  Queen 
heretofore  to  wit  on  the  fourth  day  of  November 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-oiae  with  force  and  arms  to  ^it 
at  Newport  in  the  county  of  Monmouth  together 
with  a  great  multitude  of  false  traitors  whose 
names  are  to  the  said  jurors  unknown  to  the 
number  of  two  thousand  and  more  arrayed  and 
armed  in  a  warlike  manner  that  is  to  nay  with 
guns  pistols  pikes  swords  daggers  clubs  blud- 
geons and  other  weapons  of  offence  being  then 
and  there  ^inlawf  ully  maliciously  and  traitorously 
assembled  and  gathered  together  against  our  said 
Lady  the  Queen  wickedly  maliciously  and  trai- 
torously did  levy  and  make  war  against  our  said 
Lady  the  Queen  within  this  realm  and  being  so 
assembled  together  arrayed  and  armed  against 
our  said  Lady  the  Queen  as  aforesaid  did  then 
and  there  with  great  force  and  violence  parade 
and  march  in  an  hostile  and  warlike  manner  in 
and  through  divers  towns  villages  places  and 
public  highways  in  the  county  aforesaid  to  wit 
at  Newport  aforesaid  in  the  county  aforesaid  and 
did  then  and  there  maliciously  and  traitorously 
on  the  said  fourth  day  of  November  in  the  year 
aforesaid  with  force  and  arms  at  Newport  afore- 
said in  the  county  aforesaid  together  with  a  very 
great  number  to  wit  two  thousand  and  more  of 
Uie  subjects  of  our  said  Lady  the  Queen  whose 
names  are  to  the  said  jurors  unknown  then  and 
there  assembled  with  divers  offensive  weapons 
to  wit  guns  pistols  pikes  swords  bludgeons  sticks 
and  staves  parade  and  march  with  great  noise 
and  violence  and  in  an  hostile  and  warlike  man- 
ner in  through  and  along  divers  public  highways 
towns  i-illages  and  places  in  the  county  afore- 
said to  wit  at  Newport  aforesaid  in  the  county 
aforesaid  and  did  then  and  there  attack  and  beset 
the  houses  and  habitations  of  divers  liege  subjects 
of  our  said  Lady  the  Queen  and  did  then  and 
there  force  and  oblige  divers  liege  subjects  of 
our  said  Lady  the  Queen  inhabiting  and  dwell- 
ing in  such  houses  and  habitations  and  others 
of  Her  Majesty^s  liege  subjects  then  and  there 
being  to  march  along  with  and  join  them  the 
said  John  Frost  Charles  Walters  John  Lovell 
Biehard  Benfield  John  Rees  George  Turner 
otherwise  called  George  Cole  Zephaniah  Wil- 
liams Edmund  Edmunds  Jenkin  Morgan,  Solo- 
mon Britan  William  Jones  James  Aust  John 
Bees  and  David  Jones  and  the  said  other  per- 
sons so  assembled  as  aforesaid  and  did  then  and 
there  by  force  and  violence  seize  and  take  divers 
large  quantities  of  arms  to  ^vit  one  hundred  guns 
and  one  hundred  pistols  and  other  offensive 
weapons  of  and  from  divers  liege  subjects  of 
our  said  Lady  the  Queen  and  against  their  will 


>  with  intent  by  and  with  the  said  last-mentioned 
arms  further  to  arm  themselves  and  other  falae 
traitors  in  order  to  attack  fight  with  kill  and 
destroy  the  soldiers  troops  and  forces  of  oar  said 
Lady  the  Queen  and  other  her  liege  and  faithful 
subjects  and  to  raise  make  and  levy  insurrection 
rebellion  and  war  against  our  said  Lady  tbe 
Queen  within  this  realm  and  thereby  to  subrert 
and  destroy  the  Constitution  and  Government  of 
this  realm  as  by  law  established  and  to  alter  and 
change  the  laws  of  this  reahn  by  force  to  wit  at 
Newport  aforesaid  in  the  county  aforesaid  and 
did  then  and  there  maliciously  and  traitorously 
as  such  false  traitors  as  last  aforesaid  on  the 
said  fourth  day  of  November  in  the  year  afore- 
said with  force  and  arms  at  Newport  aforesaid  in 
the  county  of  Monmouth  aforesaid  together  with 
a  great  multitude  of  false  traitors  whose  names 
are  to  the  said  jurors  unknown  to  the  number 
of  two  thousand  and  more  armed  and  arrayed 
in  warlike  maimer  that  is  to  say  with  gtms  pis- 
tols pikes  swords  clubs  bludgeons  and  other 
offensive  weapons  in  an  hostile  manner  and  war- 
like array  march  into  and  enter  the  town  of 
New^port  in  the  county  aforesaid  and  did  then 
and  there  make  a  forcible  violent  and  warlike 
attack  upon  a  certain  dwelling-house  there  situate 
in  a  certain  part  of  the  said  town  in  which  said 
dwelling-house  divers  of  the  magistrates  and 
justices  of  the  peace  of  our  said  Lady  the  Queen 
and  divers  of  the  soldiers  and  constables  of  onr 
said  Lady  the  Queen  were  then  and  there  assem- 
bled and  then  and  there  with  great  force  and 
violence  and  in  a  warlike  manner  attempted  and 
endeavoured  to  break  and  enter  and  did  then 
and  there  break  and  enter  the  said  dwelling- 
house  whilst  the  said  magistrates  and  justices 
of  the  peace  and  the  said  soldiers  and  constables 
were  therein  as  aforesaid  and  then  and  there 
with  great  force  and  violence  and  in  a  warlike 
manner  attacked  and  with  the  said  guns  and  pis- 
tols then  and  tliere  loaded  with  gunpowder  and 
bullets  fired  upon  the  said  magistrntes  and  jus- 
tices of  the  peace  and  the  said  soldiers  and  con- 
stables so  being  in  the  said  dwelling-house  as 
aforesaid  and  then  and  there  wounded  and  beat 
divers  of  the  said  magistrates  and  justices  of  the 
peace  and  the  said  soldiers  and  constables  to  wit 
at  Newport  aforesaid  in  the  county  aforesaid 
and  did  then  and  there  maliciously  and  traitor- 
ously attempt  and  endeavour  by  force  and  arms 
and  in  a  warlike  manner  to  subvert  and  destroy 
the  Government  and  Constitution  of  this  realm 
as  by  law  established  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws  to  the  evil  example 
of  all  others  contrary  to  the  duty  of  the  alle- 
giance of  them  the  said  John  Frost  Charles 
Walters  John  Lovell  Richard  Benfield  John 
Rees  Greorge  Turner  otherwise  called  George 
Cole  Zephaniah  Williams  Edmund  Edmunds. 
Jenkin  Morgan  Solomon  Britan  William  J 
James  Aust  John  Rees  and  David  Jones  ags 
the  form  of  the  statute  in  such  case  made 
provided  and  against  the  peace  of  our  said  ^ 
the  Queen  her  crown  and  dignity.(a) 

The  second  coant  was  for  levying 
generally.  It  charged  that  the  defendant 

(a)  Cf .  indictment  in  Brandreth's  case,  3« 
Tr.  758. 
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as  false  traitors  agaioBt  our  said  Lady  the  Queen 
heretofore  to  wit  on  the  fourth  day  of  November 
in  the  year  afore«fud  with  force  and  arms  to  wit  at 
Newport  aforesaid  in  the  oounty^  aforesaid  tof^- 
ther  with  a  great  multitude  of  false  traitors  whose 
names  are  to  the  said  jurors  unknown  to  the 
number  of  two  thousand  and  more  arrayed  and 
armed  in  a  warlike  manner  that  is  to  say  with 
guns  pistols  pikes  swords  daggers  clubs  blud- 
geons and  other  weapons  of  offence  being  then 
and  there  unlawfully  maliciously  and  traitorously 
assembled  and  gathered  together  so  armed  and 
arrayed  as  aforesaid  against  our  said  Lady  the 
Qneen  wickedly  maliciously  and  traitorously  did 
levy  and  make  war  against  our  said  Lady  the 
Queen  within  her  realm  that  is  to  say  at  New- 
port aforesaid  in  the  county  aforesaid  in  con- 
tempt of  our  said  Lady  the  Queen  and  her  laws 
to  Uie  evil  example  of  all  others  contrary  to 
the  duty  of  the  allegiance  of  them  the  said  John 
Frost  Charles  Walters  John  Lovell  Richard 
Beofield  John  Bees  George  Turner  otherwise 
called  George  Cole  Zephaniah  Williams  Edmund 
Edmunds  Jenkin  Morgan  Solomon  Britao  Wil- 
liam Jones  James  Aust  John  Kees  and  David 
Jones  against  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace 
of  our  said  Lady  the  Queen  her  crown  and 
dignity. 

(^Third  count)     And   the    jurors    aforesaid 
upoo  their  oath  aforesaid  further  present  that 
the  said  John  Frost  Charles  Walters  John  Lovell 
Bicbard  Benfield  John    Kees    George   Turner 
otherwise  called  George  Cole  Zephaniah  Wil- 
liams Edmund  Edmunds  Jenkin  Morgan  Solo- 
mon Britan  W^illiam  Jones  James  Aust  John 
Bees  and  David  Jones  being  subjects   of  our 
said  l^B/ly  the  Queen  as  false  traitors  against 
our  said  Lady  the  Queen  heretofore  to  wit  on 
the  said  fourth  day  of  November  in  the  year 
aforesaid  and  on  divers  other  days  and  times  as 
well  before  as  after  with  force  and  arms  to  wit 
at   Newport  aforesaid   in  the  county  aforesaid 
maliciously  and  traitorously  amongst  themselves 
and  together  with  divers   other  false   traitors 
whose  names  are  to  tho  said  jurors  unknown 
<did  compass  imagine  invent  devise  and  intend  to 
deprive  and  depose  our  said  Lady  the  Queen  of 
and  from  the  style  honour  and  kingly  name  of 
the  imperial  crown  of  this  realm  and  the  said 
compassing  imagination  invention  device  and  in- 
tention did  then  and  there  express  utter  and  de- 
clare by  divers  overt  acts  and  deeds  herein-after 
mentioned  that  is  to  say     {First  overt  act)  In 
order  to  fulfil  perfect  and  bring  to  efifect  their 
most  evil  and  wicked  treason  and  treasonable 
compassing  imagination  invention  device  and 
intention  aforesaid  they  the  said  John  Frost 
Charles  Walters  John  Lovell  Bicbard  Benfield 
""  '  a    Bees    George  Turner    otherwise    called 
rge  Cole  Zephaniah  Williams  Edmund  £d- 
ds  Jenkin  Morgan  Solomon  Britan  William 
^s  James  Aust  John  Bees  and  David  Jones 
cb  false  traitors  as  last  aforesaid  on  the 
*onrth  day  of  November  in  the  year  afore- 
ond  on  divers  other  days  and  times  as  well 
ne  as  after  with  force  and  arms  to  wit  at 
port  aforesaid  in  the  county  aforesaid  ma- 
isly  and    traitorously  did  assemble  meet 
'•nd  consult  among  themselves  and  to- 


'  gether  with  divers  other  false  traitors  whose 
names  are  to  the  said  jurors  unknown  to  devise 
arrange  and  mature  plans  and  means  to  subvert 
and  destroy  the  Constitution  and  Government 
of  this  realm  as  by  law  established  and  to  alter 
and  change  the  laws  of  this  realm  by  force 
{Second  overt  act)  And  further  to  fulfil  perfect 
and  bring  into  effect  their  most  evil  and  wicked 
treason  and  treasonable  compassing  imagination 
invention  device  and  intention  aforesaid  they  the 
said  John  Frost  Charles  Walters  John  Lovell 
Bicbard  Benfield  John  Bees  George  Turner 
otherwise  called  George  Cole  Zephaniah  Wil- 
liams Edmund  Edmunds  Jenkin  Morgan  Solo- 
mon Britan  William  Jones  James  Aust  John 
Bees  and  David  Jones  &s  such  false  traitors  as 
last  aforesaid  on  the  said  fourth  daj  of  Novem- 
ber in  the  year  aforesaid  and  ou  divers  other 
days  and  times  as  well  before  as  after  with  forc« 
and  arms  at  Newport  aforesaid  maliciously  and 
traitorously  did  assemble  meet  conspire  and  con- 
sult amongst  themselves  and  together  with  divers 
other  false  traitors  whose  names  are  to  the 
jurors  unknown  to  seize  and  take  possession  by 
force  of  the  town  of  Newport  in  the  county 
aforesaid  and  of  the  post  office  there  and  to  stop 
and  cut  of!  all  communication  between  Ne\ii>ort 
aforesaid  and  the  other  parts  of  this  kingdom 
by  means  of  Her  Majesty's  mails  or  by  the 
post  or  otherwise  (  Third  overt  act)  And  fur- 
ther to  fulfil  perfect  and  bring  to  effect  their 
most  evil  and  wicked  treason  and  treasonable 
compassing  imagination  invention  device  and 
intention  aforesaid  they  the  said  John  Frost 
Charles  Walters  John  Lovell  Bicbard  Benfield 
John  Bees  George  Turner  otherwise  called 
George  Cole  Zephaniah  Williams  Edmund  Ed- 
munds Jenkin  Morgan  Solomon  Britan  William 
Jones  James  Aust  John  Bees  and  David  Jones 
as  such  false  traitors  as  last  aforesaid  on  the 
said  fourth  day  of  November  in  the  year  afore- 
said and  on  divers  other  days  and  times  as  well 
])efore  as  after  with  force  and  arms  to  wit  at 
Newport  aforesaid  in  the  county  aforesaid  mali- 
ciously  and  traitorously  did  assemble  meet  con- 
spire consult  and  agree  among  themselves  and 
together  with  divers  over  false  traitors  whose 
names  are  to  the  said  jurors  unknown  to  attack 
and  fight  with  the  soldiers  of  our  said  Lady  tho 
Queen  then  and  there  being  at  Newport  afore- 
said in  the  county  aforesaid  and  to  attack  assuult 
and  obstruct  the  magistrates  and  justices  of  the 
peace  of  our  said  Lady  the  Queen  then  and  there 
being  at  Ne^vport  aforesaid  and  to  stir  up  raise 
make  and  levy  insurrection  rebellion  and  war 
against  our  said  Lady  the  Queen  within  this 
realm  and  to  subvert  and  destroy  the  Constitu- 
tion and  Government  of  this  realm  as  by  law 
established  and  to  alter  and  change  the  laws  of 
this  realm  by  force  {Fourth  overt  act)  And 
further  to  fulfil  perfect  and  bring  to  effect  their 
most  evil  and  wicked  treason  and  treasonable 
compassing  imagination  invention  device  and 
intention  aforesaid  they  the  said  John  Frost 
Charles  Walters  John  Lovell  Bicbard  Benfield 
John  Bees  George  Turner  otherwise  called 
George  Cole  Zephaniah  Williams  Edmund  Ed- 
munds Jenkin  Morgan  Solomon  Britan  William 
Jones  James  Aust  John  Bees  and  David  Jones 
as  such  false  traitors  as  last  aforesaid  on  the 
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said  fourth  day  of  November  in  the  year  afore- 
said and  OD  divers  other  days  and  times  as  well 
before  as  after  with  force  and  arms  at  Ne^'port 
aforesaid  in  the  county  aforesaid  maliciously 
and  traitorously  did  purcha^^e  procure  provide 
and  have  divers  large  quantities  of  arms  to  wit 
swords  pikes  guns  and  pistols  and  divers  large 
quantities  of  ammunition  to  wit  gunpowder 
leaden  bullets  and  8lu<rs  with  intent  therewith  to 
arm  and  array  themselves  and  divers  other  false 
traitors  in  order  to  attack  fight  with  kill  and 
destroy  the  soldiers  troops  and  forces  of  our  said 
Lady  the  Queen  and  other  her  liege  and  faithful 
subjects  and  to  raise  make  and  levy  insurrection 
rebellion  and  war  against  our  said  Lady  the 
Queen  within  this  realm  and  to  subvert  and 
destroy  the  Constitution  and  Government  of  this 
realm  as  by  law  established  and  to  alter  and 
change  the  laws  of  this  realm  by  force  {Fifth 
overt  act)  And  further  to  fulfil  perfect  and 
bring  into  effect  their  most  evil  and  wicked 
treason  and  treasonable  compassing  imagination 
invention  device  and  intention  aforesaid  they 
the  said  John  Frost  Charles  Walters  John 
Lovell  liichard  Benfield  John  Rees  George 
Turner  otherwise  called  George  Cole  Zephaniah 
Williams  Edmund  Edmunds  Jenkin  Morgan 
Solomon  Britan  William  Jones  James  Aust 
John  Rees  and  David  Jones  as  such  false 
traitors  as  last  aforesaid  on  the  said  fourth  day 
of  November  in  the  year  aforesaid  with  force 
and  arms  at  Newport  aforesaid  in  the  county 
aforesaid  maliciously  and  traitorously  together 
with  a  very  great  number  to  wit  two  thousand 
and  more  of  the  subjects  of  our  said  Lady  the 
Queen  whose  names  are  to  the  said  jurors  un- 
known then  and  there  assembled  with  divers 
offensive  weapons  to  wit  guns  pistols  pikes 
swords  bludgeons  sticks  and  staves  did  parade 
and  march  with  great  noise  and  violence  and  in 
an  hostile  and  warlike  manner  in  through  and 
along  divers  public  highways  towns  villages  and 
places  in  the  county  aforesaid  to  wit  at  Newport 
aforesaid  in  the  county  aforesaid  and  did  then 
and  there  attack  and  beset  the  houses  and  habi- 
tations of  divers  liege  subjects  of  our  said  Lady 
the  Queen  and  did  then  and  there  force  and 
oblige  divers  liege  subjects  of  our  said  Lady  the 
Queen  inhabiting  and  dwelling  in  such  houses 
and  habitations  and  others  of  Her  Majesty's 
liege  subjects  then  and  there  being  to  march 
along  with  and  join  them  the  said  John  Frost 
Charles  Walters  John  Lovell  Richard  Benfield 
John  Rees  George  Tnmer  otherwise  called 
George  Cole  Zephaniah  Williams  Edmund  Ed- 
munds Jenkin  Morgan  Solomon  Britan  William 
Jones  James  Aufit  John  Rees  and  David  Jones 
and  the  said  other  persons  so  assembled  as 
aforesaid  and  did  then  and  there  by  force  and 
violence  seize  and  take  divers  large  quantities 
of  arms  to  wit  one  hundred  guns  and  one 
hundred  pistols  and  other  offensive  weapons  of 
and  from  divers  liege  subjects  of  our  said  Lady 
the  Queen  and  a^inst  their  will  with  intent  by 
and  with  the  said  last-mentioned  arms  further 
to  arm  themselves  and  other  false  traitors  in 
order  to  attack  fight  with  kill  and  destroy  the 
soldiers  troops  and  forces  of  our  said  Lady  the 
Queen  and  other  her  liege  and  faithful  subjects 
and  to  raise  make  and  levy  insurrection  rebellion 


and  war  against  our  said  Lady  the  Queen  within 
this  realm  and  thereby  to  subvert  and  destroy 
the  Constitution  and  Government  of  this  realm  as 
by  law  established  and  to  alter  and  change  the 
laws  of  this  realm  by  force  to  wit  at  Newport 
aforesaid  in  the  county  aforesaid    {Sixth  overt 
act)  And  further  to  fulfil  perfect  and  bring  to 
effect  their  most  evil  and  wicked  treason  and 
treasonable  compassing    imagination  invention 
device  and    intention  aforesaid   they  the   said 
John  Frost  Charles  Walters  John  Lovell  Richard 
Benfield  John  Rees  George  Turner  otherwise 
called  George  Cole  Zephaniah   Williams  Ed- 
mund Edmunds  Jenkin  Morgan  Solomon  Britan 
William  Jones  James  Aust   John  Rees   and 
David  Jones  as  such  false  traitors  as  last  afore- 
said on  the  said  fourth  day  of  November  in  the 
year  aforesaid  with  force  and  arms  at  Newport 
aforesaid  in  the  county  of  Monmouth  aibresaid 
together  with  a  great  multitude  of  false  traitors 
whose  names  are  to  the  said  jurors  unknown  to 
the  number  of  two  thousand  and  more  armed 
and  arrayed  in  warlike  manner  that  is  to  say 
with  guns  pistols  pikes  swords  clubs  bludgeons 
and   other  offensive  weapons   maliciously  and 
traitorously  did  in  an  hostile  manner  and  war- 
like array  march  into  and  enter  the  town  of 
Newport  in  the  county  aforesaid  and  then  and 
there  make  a  forcible  and  violent  attack  upon  a 
certain  dwelling-house  there  situate  in  a  certain 
part  of  the  saxd  to\vn  in  which  said  dwelling- 
house  divers  of  the  magistrates  and  justices  of 
the  peace  of  our  said  Lady  the  Queen  and 
divers  of  the  soldiers  and  constables  of  our  said 
Lady  the  Queen  were  then  and  there  assembled 
and  then  and  there  with  great  force  and  violence 
attempted  and  endeavoured  to  break  and  enter 
and  did  then  and  there  break  and  enter  the  said 
dwelling-house  whilst  the  said  magistrate  and 
justices  of  the  peace  and  the  said  soldiers  and 
constables  were  therein  as  aforesaid  and  then 
and  there  with  great  force  and  violence  attacked 
and  with  the  said  guns  and  pistols  then  and 
there  loaded  with  gunpowder  and  bullets  fired 
upon  the  said  magistrates  and  justices  of  the 
peace  and  the  said  soldiers  and  constables  so 
being  in  the  said  dwelling-house  as  aforesaid 
and  then  and  there  wounded  and  beat  divers  of 
the  said  magistrates  and  justices  of  the  peace 
and  the  said  soldiers  and  constables  to  wit  at 
Newport    aforesaid    in    the    county    aforesaid 
(Seventh  overt  act)  And  further  to  folfil  p^ect 
and  bring  to  effect  their  most  evil  and  wicked 
treason  and  treasonable  conspiracy  imagination 
invention  device  and  intention  aforesaid  thej 
the  said  John  Frost  Charles  Walters  John  Lovell 
Richard   Benfield  John   Rees  George  Turner 
otherwise  called  George  Cole  Zephaniah  Williams 
Edmund   Edmunds   Jenkin   Morgan   Solomon 
Britan  William  Jones  James  Aust  John  B 
and  David  Jones  as  such  false  traitors  as 
aforesaid  on  the  said  fourth  day  of  Noveu 
in  the  year  aforesaid  with  force  and  arms  to 
at  Newport  aforesaid  in  the  county  afores 
together  with  a  great  number  of  false  trail 
whose  names  are  to  the  jurors  unknown  to 
number  of  two  thousand  and  more  armed  i 
arrayed  in  a  warlike  manner  that  is  to  say  ^ 
guns  pistols  pikes  swords  clubs  bludgeons  i 
other  weapons  of  offence  maliciously  and  tra 
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roaslj  did  ozxlmn  prepare  levy  and  make  public 
war  against  our  said  Lady  the  Queen  within 
this  r^&lm  in  contempt  of  oar  said  Lady  the 
Qoeen  and  her  laws  to  the  evil  example  of  all 
others  contrary  to  the  dnty  of  the  allegiance  of 
them  the  said  John  Frost  Charles  Walters  John 
LovcU  Richard  Benfield  John  Rees  George 
Torner  otherwise  called  George  CJole  Zephaniah 
Williams  Edmund  Edmunds  Jenkin  Morgan 
Solomon  Britan  William  Jones  James  Aust 
John  Rees  and  David  Jones  against  the  form  of 
the  statute  in  such  case  made  and  provided  and 
against  the  peace  of  our  said  Lady  the  Queen 
her  crown  and  dignity. 

The  fourth  count  vfaa  for  levying  war 
against  the  Queen  to  compel  her  to  change 
her  measures.  It  charged  that  the  de- 
fendants— 

on  the  said  fourth  da}*  of  November  in  the  year 
aforesaid  and  on  divers  other  days  and  times  as 
well  before  as  after  with  force  and  arms  at  New- 
port aforesaid  in  the  county  aforesaid  maliciously 
and  traitorously  amongst  themselves  and  together 
with  divers  other  false  traitors  whose  names  are 
to  the  said  jurors  unknown  did  compass  imagine 
invent  devise  and  intend  to  levy  war  against  our 
said  Lady  the  Queen  within  this  realm  in  order 
by  force  and  constraint  to  compel  her  to  change 
her  measures  and  counsels  and  the  said  last- 
mentioned  compassing  imagination  invention 
device  and  intention  did  then  and  there  express 
utter  and  declare  by  divers  overt  acts  and  deeds 
herein-after  mentioned. 

The  overt  acts  were  the  same  as  in  the 
last  count. 

The  prisoners,  John  Frost,  Charles  Wal- 
fers,  John  Lovell,  Richard  Benfield ,  John 
Rees,  George  Turner,  otherwise  called 
George  Cote,  ZepJianiah  Williams,  Ed- 
nktind  Edmunds,  Jenkin  Morgan,  Solomon 
JBriian,  William  Jones,  James  Aust,  being 
pat  to  the  bar  and  arraigned  upon  this 
indictment,  severally  pleaded  Not  Guilty. 

The  counsel  for  the  prisoner  John  Frost 
having  stated  that  thev  intended  on  his 
behalf  to  sever  in  the  challenges,  and  the 
other  prisoners  having,  in  answer  to  a 
question  ftom  the  Court,  severally  ex- 
pressed the  same  intention,  the  Attorney 
General  stated  that  he  should  proceed  first 
with  the  trial  of  John  Frost, 

(All  the  prisoners,  with  the  exception 
of  John  Frost,  were  removed  from  the  | 
i>ar.) 

Thomas :  I  am  also  assistant  counsel  for 
Mr.  Frost. 

"'tjtdal,  C.J. :  The  Court  can  take  no 
ce  of  that,  (a) 

L'he  jury  panel  was  called   over,   and 

se  jurymen  who  were  present  answered 

;heir  names. 

lir  Frederick  PoUoek   applied    to    the 

■rt,  that  in  consideration  of  the  pro- 

a)  By  7  &  8  Will.  3.  e.  8.  s.  1,  the  judge  is 
lired  to  assign  **80  many  counsel  not  ex- 
'*^«:  two  "  as  the  prisoner  shall  demscd. 
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bable  length  of  the  trial,  and  in  considera- 
tion also  of  the  prisoner  having  been 
recently  unwell,  he  might  be  allowed  the 
indulgence  of  a  seat ;  the  application  was 
granted  by  the  Court. 

The  Clerk  of  Assize  proceeded  to  call 
those  jurors  who  had  answered  to  their 
names  upon  the  first  calling  over  of  the 
panel ;  and  the  name  of  George  Adams,  of 
Portskewitt,  tailor,  was  called. 

Sir  F.  Pollock:  Will  your  Lordships, 
before  that  juryman  is  called,  permit  me 
to  suggest,  that  the  order  in  which  the 
panel  is  presented  is  apparently  alphabeti- 
cal,  and  I  presume  has  been  arranged  by 
some  person  in  that  order  industriously. 
Perhaps  your  Lordships  will  think  that 
there  is  no  impropriety* in  my  asking  that 
the  jury  may  be  mdifterently  drawn  from 
those  who  do  appear,  by  means  of  a  ballot, 
as  is  provided  expressly  in  all  similar  cases. 
If,  my  Lord,  it  had  appeared  that  the 
names  of  these  jurymen  were  presented, 
as  in  many  other  instances  they  are,  with- 
out reference  to  any  order,  so  that  no 
objection  could  be  offered  to  them,  I  cer- 
tainly', my  Lord,  should  not  have  made  the 
application,  but  at  present  my  humble  ap- 
plication is,  that  your  Lordships  will  direct 
that  their  names  shall  be  drawn  by  ballot, 
and  not  drawn  and  called  as  they  stand 
upon  the  list. 

Kelly  followed :  Your  Lordships  will  ob- 
serve, that  the   prisoner   has  no  control 
whatever  over  the  preparing  of  these  lists 
of  the  jury  from  the  body  of  the  county. 
The  sherift,  or  whoever  prepares  these  lists 
and  summons  the  jury,  might  very  easily 
make  a  selection  of  persons  whose  names 
begin  with  some  of  the  earliest  letters  of 
the  alphabet,  persons  known  to  entertain 
particular  opinions.  Now,  my  Lord,  it  is  of 
the  greatest  importance  that  the  adminis- 
tration of  justice,  and  every  part  of  it, 
should  be  entirely  above  suspicion.     It  is 
quite  obvious,  as  the  number  of  challenges 
to  which  the  prisoner  is  confined  is  limited 
by  law,  that  those  challenges  would  pro- 
bably be  exhausted  before  the  first  three 
or  four  letters  are   gone  through.     The 
effect,  therefore,  in  cases  of  this  nature, 
will  be  substantially  to  cause  every  case 
of  this  description  to  be  tried  by  persons 
whose  names  oegin  with  some  of  the  earlier 
letters  of  the  alphabet ;  and  as  that  would 
give  the  individual  who  has  the  original 
preparing  of  the  list  the  power  to  select 
so  many  persons  whose  names  begin  with 
tho  earliest  letters  of  the  alphabet,  as  to 
defeat  the  prisoner's  challenge,  it  would 
certainly  give  a  means  of  doing  the  great- 
est and  gravest  injustice,  the  mere  possi- 
bility of  which  leaves  the  proceeding  open 
to  some  suspicion. 

My  Lords,  I  do  hope  that,  as  this  is  a 
matter  entirely  in  your  discretion,  as  it 
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mast  be  immaterial  to  the  Law  OfiBcers  of 
the  Crown  whether  the  whole  of  the  names 
of  the  jurors  now  present  are  pnt  into  a 
box,  and  then  drawn  out  one  after  another 
by  chance,  or,  whether  they  are  drawn 
out  alphabetically,  I  hope  they  will  not 
object  to  the  course  we  propose.  If,  how- 
ever, they  should  do  so,  I  submit  to  your 
Lordships  that  it  is  a  matter  entirely  in 
your  discretion  ;  and  I  do  venture  to  sub- 
mit very  humbly  to  your  Lordships,  that 
you  will  take  that  course  which  will  place 
the  administration  of  justice,  entirely  be- 
yond the  possibility  of  the  remotest  sus- 
picion. 

Attorney  General :  My  Lords,  I  shall  be 
very  far  from  questioning  the  authority 
of  your  Lordships  to  direct  the  jury  to  be 
selected  in  any  manner  that  in  your  judg- 
ment may  appear  most  conducive  to  the 
ends  of  justice ;  and  if  you  should  be  of 
opinion  that  in  this  case,  for  the  first 
time,  the  jury  ought  to  l)e  selected  by 
ballot,  I  will  most  respectfully  acquiesce. 
It  seems  to  me  to  be  a  matter  of  most 

Eerfect  indifference,  and  whatever  your 
ordships'  judgment  may  be,  I  shall  re- 
ceive it  with  entire  satisfaction.  Bat  at 
the  same  time,  my  Lords,  it  is  my  duty 
to  point  out  to  your  Lordships  that  from 
the  7th  of  William  3.  down  to  the  present 
trial,  I  believe  that  this  form  of  proceed- 
ing never  has  been  adopted;  the  course 
has  always  been  to  begin  with  the  name 
standing  first  at  the  top  of  the  list,  and  to 
proceed,  subject  to  challenges  by  the  pri- 
soner and  by  the  Crown,  till  a  proper  jury 
was  impannelled. 

My  Lords,  these  proceedings  have  been 
conducted  before  great  and  constitutional 
judges ;  they  have  been  conducted  in  cases 
where  the  prisoners  were  defended  by  ad- 
vocates of  the  first  eminence,  name,  and 
talents,  and  the  rule  has  come  down  to 
your  Lordships,  such  as  I  venture  to  sub- 
mit to  you. 

Now,  the  ground  upon  which  it  is  said 
that  there  ought  to  be  now  this  novel 
mode  of  proceeding  in  cases  of  high  trea- 
son is  this,  that  this  jury  list  is  alphabeti- 
cally arranged.     My  Lord,   I  must  say 
that,  in  my  mind,  that  is  the  very  reason 
why  in  this  case  there  is  less  necessity  for 
proceeding  by  ballot  than  in   the  usual 
case.     I  never   saw  this  jury  list  till  I 
entered  the  walls  of  this  Court,  nor  was 
1  aware  that  it  had  been  arranged  alpha- 
betically, till   my  learned  friend,  Sir  F. 
Follockf   pointed   out   that   circumstance, 
which  is   undoubtedly  true.      It    is  not 
strictly  alphabetical,  but  that  is  the  prin- 
ciple upon  which  the  names  appear  to 
have  been  arranged.  But  I  own,  my  Lord, 
it  appears  to  me  that  that  can  be  no  reason 
at  all  for  departing  from  the  usual  coarse, 
because  this  shows  that  instead  of  there 


being  any  selection  on  the  part  of  the 
sheriff,  he  really  has  submitted  to  a  mode 
of  arranging  the  names,  which  is  casual. 
My  Lord,  it  must  be  supposed  that  the 
sheriff  has  done  his  duty;  there  is  no 
challenge  to  the  array,  and  it  must  be 
supposed  that  this  list  is  impartially  re- 
turned ;  and  therefore  the  question  is,  is 
there  now,  by  reason  of  there  being  an 
alphabetical  arrangement,  to  bo  a  de- 
parture from  the  usual  practice?  If  your 
Lordships  should  think  that  it  will  in  the 
slightest  degree  promote,  not  only  a  fair 
and  impartial  administration  of  justice, 
but  an  administration  of  justice  above  all 
suspicion ;  if  you  should  think  tliat  any 
suspicion  might  attach  to  this  trial  if  we 
were  to  proceed  in  the  usual  manner ;  I 
concur  with  the  counsel  for  the  prisoner, 
and  pray  that  there  may  be  a  dcpartnre 
from  the  common  rule.  But  unless  there 
bo  some  well-considered  reason  for  that 
departure,  departing  from  it  in  this  in- 
stance may  lead  to  inconvenience  which 
we  cannot  at  present  forsee  ;  we  should 
then  be  travelling  out  of  the  common 
course,  and  we  know  not  what  deviations 
may  afterwards  be  proposed. 

Sir  F.  Follock :  Will  your  Lordship  per- 
mit me  to  state,  that  as  far  as  my  memory 
serves  me,  and  I  have  looked  over  some 
of  the  former  panels,  I  find  none  of  the 
panels  that  I  have  looked  at  returned 
alphabetically.  I  am  not  prepared  to  say 
that  that  has  never  been  so,  because  my 
impression  is  (and  I  feel  myself  bound  te- 
state to  your  Lordship  accurately  that 
which  I  profess  to  state),  that  on  one  occa- 
sion, but  I  think  upon  one  only  of  the 
many  reports  of  Iligh  Treason  that  I  have 
before  me,  was  there  a  list  returned  alpha- 
betically. 

TiNDAL,  C.J. :  What  occasion  was  that? 

Sir  F.  Pollock :  I  am  not  able  to  state 
from  memory  Mhen  that  was. 

Solicitor  General:  It  is  Brandretli8^{ci) 
if  it  is  any. 

Sir  F.  PoUoch:  1  believe  my  learned 
friend  is  right. 

TiND\L,  C..T. :  The  Derby  case  ? 

Sir  F.  Pollock  :  It  was,  my  Lord ;  that 
was  in  October  1817. 

Williams,  J.  :  The  persons  called  upon 
are  given  in  the  book,  and  their  names  do- 
not  appear  to  follow  alphabetically. 

Sir  F.  Pollock :  Then  my  learned  fri 
is  wrong  in  that  instance  ;  but  in  all 
instances  that  I  have  looked  at  now  si 
this  application  has  been  made  to  y 
Lordships,  from  the  persons  objected 
and  those  sworn  as  jurors,  it  is  quite  pi 
that  the  panel  was  not  arranged  alp 
betically.  I  presume,  therefore,  it  ^ 
arranged  according  to  some  casual  ore 

(a)  32  St.  Tr.  755. 
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the  under-sheriff  returning  the  jury  to  the 
Court  probably  by  lot,  or  in  some  other 
way,  and  not  putting  them  into  any  re- 
gular form,  in  Hardy's  case, (a)  in  Home 
Tookes  ca8e,(7>)  and  in  several  others  the 
panel  does  not  appear  to  have  been  alpha- 
betical. In  GrosBJield's  case,(c)  for  in- 
stance, the  first  juryman  sworn  is  Hilton 
Ray,  the  next  is  John  Anderson,  and  the 
third  challenged,  John  Vincent  Gatidolfi ; 
still,  my  Lord,  when  I  profess  to  state 
anything  upon  a  matter  of  this  import- 
ance, I  feel  bound  to  admit  all  that  I  am 

aware  of 

Pakke,  B.  :  I  rather  think,  Bit  Frederick 
ToUoch,  it  is  the  course  at  the  Old  Bailey 
sdways  to  return  to  the  different  sessions 
the  list  alphabetically  arranged. 

Sir  F.  Pollock  :  I  do  not  know,  my 
Lord,  what  the  practice  is  there,  but 
allow  me  to  point  this  out :  we  have  here  a 
list  of  three  hundred  and  eighteen  jurors 
returned ;  by  going  through  the  panel,  1 
perceive  that  the  number  struck  out  is 
between  seventy  and  eighty.  There  are, 
therefore,  left  two  hunc&ed  and  thirty  or 
two  hundred  and  forty,  and  your  Lord- 
ships roust  perceive  that  the  prisoner,  with 
his  thirty.five  challenges  without  cause, 
and  a  very  small  number  of  challenges  with 
cause,  and  with  the  twelve  who  may  be 
sworn,  could  hardly  dispose  of  more  than 
fifty  or  sixty  of  the  panel ;  the  consequence 
of  which  would  infallibly  be,  that  the  court 
could  hardly  get  thi'ough  more  than  a  cer- 
tain very  small  portion  of  the  alphabet ; 
certainly  not  so  much  as  half.  Now,  my 
Jjord,  is  this  to  be  the  course?  Is  the 
sheriff  to  return  the  lists  alphabetically  ? 
the  consequence  of  which  is,  that  every 
gentleman  in  the  county  bound  to  servo 
upon  juries,  whose  initial  stands  low  in 
the  alphabet,  may  be  quite  satisfied  that 
he  will  not  be  required  to  serve  ;  or  is  it 
to  be,  that  sometimes  the  sheriff  is  to 
begin  with  the  letter  A,  and  sometimes 
with  the  letter  B,  and  sometimes  with  the 
letter  0,  so  as  to  cast  upon  those  whose 
names  begin  with  the  later  letters  of  the 
alphabet  a  share  of  the  burden?  The 
freeholders  of  the  county  whose  names 
begin  with  the  early  letters  of  the  alphabet 
have  a  right  to  gay,  *'The  whole  burden 
is  not  to  he  cast  upon  us  ;  let  those  whose 
names  begin  with  the  later  letters  be 
ed  upon  to  perform  this  very  painful 
onerons  duty."  My  humble  applica- 
to  your  Lordships  is,  that  you  will 
xjt  the  jury  to  be  drawn  by  ballot. 
1 1  understand,  that  preparations  have 
n  made  with  a  view  to  give  effect  to 
^  a  direction  of  your  Lordships,  if  you 

(a)  24  St.  Tr.  199. 
(6)  25St.  Tr.  1. 
(c)  26  St.  Tr.  1. 


should  be  pleased,  in  the  view  you  take 
of  the  subject,  to  make  such  an  order. 
Among  the  cases  that  my  learned  friends 
have  looked  at  since  I  have  been  addressing 
your  Lordships,  I  am  told  that  they  cannot 
find  any  instance  where  a  jury  has  been 
returned  alphabetically  ;  the  consequence 
is,  that  there  has  been  upon  this  occasion 
an  artificial  and  not  a  natural  arrangement. 
I  seek  to  disturb  that,  and  that  the  jury 
who  shall  try  the  prisoner  may  be  selected 
indifferently,  and  without  any  reference 
to  the  views  and  caprice  of  any  one  ;  and 
I  trust  that  your  Lordships  will  think, 
that  in  that  way  alone  can  full  and  satis- 
factory confidence  be  given  to  a  proceed- 
ing SQ  important  and  so  momentous  as  the 
present. 

( llieir  Lordships  consulted  together  for  a 
few  minutes.) 

TiNDAL,  C.J. :  If  this  application  had 
been  opposed  on  the  part  of  the  Crown, 
I,  as  one  sitting  here,  should  not  have 
conceded  to  the  objection;  because  I 
think,  so  far  from  being  a  real  objection 
on  the  part  of  the  prisoner,  it  is  an  ad- 
vantage to  him  that  the  names  are 
an^anged  as  they  now  stand.  The  sheriff, 
in  ordinary  cases,  has  a  right,  taking  the 
lists  of  freeholders  that  are  returned  to 
him  from  the  different  parishes  fairly  and 
impartially,  to  put  the  names  down  in  any 
order  that  he  thinks  fit;  and  the  usual 
and  ordinary  course  in  criminal  courts  is, 
that  the  names  of  the  jurors  are  called  as 
they  stand  in  that  list.  Surely,  then,  it  is 
anything  but  a  disadvantage  to  the  pri- 
soner, that  instead  of  the  names  occurring 
in  the  list,  and  being  called  as  the  sherifr 
has  put  them  down,  and  which  rests  with 
himself,  he  has  arranged  them  in  a  manner 
that  you  can  hardly  upon  any  calculation 
of  chances  say,  that  the  men  who  are 
placed  upon  the  different  lists,  their  names 
beginning  with  different  letters  of  the 
alphabet,  are  men  selected  for  any  parti- 
cular purpose ;  but,  at  the  same  time,  as 
there  is  no  opposition  made  by  the  At- 
torney General,  I  think  it  would  bo  better 
to  allow,  for  this  time,  the  names  to  be 
called  by  ballot. (a) 

The  jurors  who  had  answered  to  their 
names  were  again  called  over. 

On  Edward  Davies,  of  Tinteru  Parva, 
farmer,  being  called 

Attorney  General:  1  challenge  him  on 
the  part  of  the  Crown. 

Sir  F.  Pollock:  I  am  quite  sure  that 
your  Lordships  will  not  bo  surprised  at  my 
objection  to  peremptory  challenges  on  the 
part  of  the  Crown.  My  Lord,  I  am  quite 
aware  of  the  history  of  this  question  ;  but 
inasmuch  as  the  court  is  now  called  upon, 
for  the  first  time,  to  put  a  judicial  con- 

(a)  See  ManseVs  case,  Dears.  &  B.  CO.  375. 
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Btmction  upou  a  now  Act  of  Parliament, (a)  had  but  one  opinion  npon  it ;  and  I  feel  it 
I  shonld  be  wanting  certainly,  I  think,  in  to  be  my  imperative  duty,  at  the  first 
respect  even  to  yoar  Lordships,  but  nn-  ,  moment  that  an  opportunity  presents  it- 
donbtedly  in  what  I  owe  to  the  prisoner  self,  to  call  the  attention  of  the  conrt  to 
at  tho  bar,  if  I  did  not  call  your  Lordship's  '  the  monstrous  injustice  that  may  be  per- 
attenti on,  and  I  mean  to  do  so  very  shortly,  petrated  if  this  statute,  recently  passed, 
to  the  position  in  which  this  question  has  ,  is  to  receive  the  same  construction  that 
stood  on  former  occasions.  My  Lord,  the  the  statute  received  in  times  of  old. 
present  statute  is  not  the  statute  of  Ed-  I  Look,  my  Lords,  at  the  present  panel  i 
ward  1.  The  privilege  of  peremptory  \  ther^  are  to  be  drawn  from  the  box  two 
challenges  given  to  the  prisoner,  but  hundred  and  forty  names,  at  least  as 
denied  to  the  Crown,  was  formerly  by  the  many  as  that.  The  challenges  for  cause, 
«tatute  33rd  of  Edvmrd  1.  c.  4.,  which,  1  coupled  with  the  thirty-five  peremptory 
believe,  has  been  re-enacted  word  for  ,  challenges  to  which  the*  prisoner  is  re- 
word, with  the  exception  of  one  syllable —  j  stricted  by  the  law,  can  hardly  be  expected 
in  substance  I  must  admit  that  it  has  been  ,  to  exceed  the  number  of  fifty,  and  de- 
re-enacted — by  tho  6th  of  George  4.  e.  50.  ducting  those  fifty  from  the  two  hundred 
s.  29.  The  words  of  that  utatute  are  and  forty  names  in  that  box,  there  will 
ihese  : —  |  remain  one  hundred  and  ninety  jurors,  and 

"And  be  it  further  enacted.  That  in  all  .  *^®  Crown  will  have  a  right,  by  postpon- 
inquests  to  be  taken  before  any  of  the  courts  mg  its  challenge  for  cause,  to  select  pre- 
herein-before  mentioned,  wherein  the  King  is  a  I  cisely  the  twelve  individuals  out  of  the 
party,  howsoever  it  be,  notwithst^inding  it  be  '  one  hundred  and  ninety,  that  it  may  be 
alleged  by  them  that  sue  for  the  King,  that  the  j  thought  most  convenient  (by  whatever 
jurors  of  those  inquests,  or  some  of  them,  be  ,  name  tho  proceeding  is  to  be  called,  I 
not  indifferent  for  the  King,  yet  such  inquests  presume  I  may  call  it  convenient)  for  the 
shall  not  remair.  uutaken  for  that  cause;  hut  if  administration  of  justice  to  select.  The 
they  that  sue  for  the  King  will  challenge  any  of  Law  OflScers  of  the  Crown  will  have  a 
those  jurors,  they  shall  assign  of  their  challenge  !  i-jgi^t  out  of  that  one  hundred  and  ninety, 
a  cause  cennin  aiid  the  truth  of  the  ^Hme  ;  actually  to  select  the  identical  twelve  that 
challenge  shall  be  inquired  of  according  to  the    ^^  ^j^oose  to  fix  upon.     If  that  does 

custom  of  the  court,  and  it  shall  be  proceeded    ^^t  present  the  means  ^  packing  a  jury, 
to  the  tjikiug  of   the  same  inquisitions,   asityJl  y      jtj         xi^  u^j*^ 

shall  he  found  if  the  challenges  be  true  or  not  ,  J^^I''' ^^  ^^,^'  \f'  °^*  know  what  does. 

after  the  discretion  of  the  court."  ,  Y  *'^/  ^I"^^^}  ^^"""^"^  **  ^""^^  ^t^^  ^^®^?® 

hundred  and  ninety  names  and  say,  **  The 

I  am  aware  that  for  a  long  series  of  prisoner's  challenges  are  exhausted " — 
years  it  has  been  considered  to  be  the  (he  may  challenge  indeed  for  cause,  if  any 
practice, (?)^  and  therefore  to  some  extent!  cause  can  be  shown) — *' and  we  will  have 
tho  law,  that  the  Crown  might  postpone  the  trial  by  the  twelve  individuals  that  we 
^he  cause  to  be  assigned,  until  the  panel  fix  upon  out  of  the  one  hundred  and 
is  gone  through.  The  efi'ect  of  this  upon  |  ninety ;"  that  would  be  a  monstrous  in- 
a  panel  like  the  present  must,  I  think,  justice,  but  there  is  no  escaping  that  con- 
alarm  cverj'  person  who  supposes  there  ,  elusion ;  the  prisoner  has  no  means,  none 
is  any  safety  in  the  statute  of  Edward,  ,  whatever,  of  escaping  it ;  and  assuming 
or  any  benefit  to  the  subject  in  the  I  that  this  may  be  done  (and  the  law  of 
continuation  of  the  enactments  of  that  England  for  this  purpose  knows  no  dis- 
fltatute  by  the  Act  commonly  called  tinction  between  what  may  be  done,  and 
*■  Peel's  Jury  Act."  At  a  time  when  a  what  on  any  occasion  a  person  shall  choose 
flmaUer  number  of  juries  were  wont  to  be  actually  to  do),  I  say  that  this  does  really 
on  occasions  like  the  present,  when  the  amount  not  only  to  a  practical  repeal  of 
panel  might  not  exceed  five  or  six  com-  the  statute,  but  it  is  giving  to  the  Crown 
plet^  juries,  the  postponement  of  the  the  power  of  packing  a  jury,  and  trying 
cause  to  be  assigned  by  the  Crown  might  the  cause  by  any  twelve  persons  out  of 
'^ave  very  little  influence.  the  one    hundred    and  ninety  that  they 

My  Lords,  this  is  no  question  connected    think  fit. 


with  anything  but  the  profession  of  which 
I  have  the  honour  to  be  a  member  in 
-common  with  your  Lordships  ;  and  I  beg 
to  say.  that  from  the  earliest  time  that  I 
have  ever  considered  the  question,  I  have 

(a)  6  Geo.  4.  c.  50. 

(6)  So  stated  in  Stanriford,  P.C.  lib.  S,  c.  7, 
fo.  162,  163.  See  also  R  v.  Parry,  6  C.  &  P. 
836;  ManseVs  case  (m6i  sup,};  4  Bla.  Com. 
:353  J  2  Hawk.  P.C.  c.  43,  s.  3. 


This    appeared    so    monstrous    to    o' 
learned  judge  that  he  considered  that 
was  in  the  discretion  of  the  Court  to  iut 
fere  with  it  if  the  Court  thought  right 
do  so;   and  accordingly  at  the  trial 
Home  Toohe,{a)  in  the  year  1794,  I  find  1 
following  expression  used  by  Lord  Ch 
Justice  Eyre,  in    page  25;    it    occun 
while  the  panel  was  being  called  over  1 

(a)  25  Si.  Tr.  2. 
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the  purpose  of  forming  a  jury.  Mr.  Toohe, 
I  observe,  himself  took  that  objection ;  he 
Bays : — 

"That  the  Crown  shall  give  their  cause  of 
challenge  before  an  infirm  juryman  shall  be 
taken." 

They  had  gone  throngh  the  panel  then, 
and  it  was  objected  that  the  Crown  ought 
to  assign  its  cause,  and  that  the  prisoner 
ought  not  to  be  put  to  make  his  challenge 
until  the  Crown  had  challenged  for  cause. 
J>ord  Chief  Justice  Eyre  says  this  : — 

**  Your  counsel  advised  you  very  properly  not 
to  resist  the  challenges  for  the  Crown  in  the 
eoon»e  io  which  those  challenges  have  been 
taken.  As  far  as  oar  legal  history  affords  us 
any  information  upon  the  subject,  the  coarse  is 
a  clear  one.  The  Crown  has  no  peremptory 
challenge ;  but  the  course  is,  that  the  Crown 
may  challenge  as  the  names  are  called  over,  and 
IB  not  bound  to  show  the  caase  of  the  challenge 
until  the  panel  is  gone  through.  That  is  the 
eonrse  of  proceeding  which  is  now  so  established 
that  we  must  take  it  to  be  the  law  of  the  land. 
At  the  same  time,  I  feel  that  the  circumstance, 
tvhich  is  become  absolutely  necessary,  of  making 
tlie  panels  vastly  more  numerous  than  they 
^rere  in  ancient  times,  might  give  to  the  Crowu 
un  improper  advantage,  arising  out  of  that  rule. 
And  wherever  we  shall  see  that  improper 
advantage  attempted  to  be  taken,  it  will  be  for 
the  serious  consideration  of  that  Court  whether 
they  wilt  not  put  it  into  some  course  to  prevent 
that  advantage  being  taken.  I  do  not  perceive 
at  present  that  there  is  any  complaint  that  an 
ill-use  has  been  made  of  this  power  in  this  in- 
Mance.  How  many  have  been  challenged  on  the 
part  of  the  Croii'n  ? 

ShellotL,  Clerk  of  the  Arraigns :   Seven. 

Eras,  C.J. :  It  does  not  appear  to  me  at  pre- 
sent ttiat  an  improper  advantage  has  been  taken. 

Tooke :  Seven  is  a  majority  of  my  jury. 

Etre,  C.«J.  :  It  does  not  appear  to  me  at 
present  that  an  improper  advantage  has  been 
taken  by  the  Crown,  therefore  we  must  see  what 
the  rule  is.  The  rule  is,  that  when  the  panel  is 
gone  through,  if  there  be  not  a  sufficient  number 
left  to  serve  upon  the  jury,  the  Crown  is  to 
show  the  caose  of  its  challenge.  The  panel  is 
gone  thrtmgh  now,  as  I  take  it ;  we  reserved 
two  or  three  cases  of  persons  who  had  desired 
to  be  excused;  their  excuse  was  of  a  kind 
which  hardly  called  upon  as,  in  i^trict  justice,  to 
dij«peose  Avith  their  service ;  at  the  same  time, 
if  there  were  enough  upon  the  panel  to  serve, 
the  Coiut  were  inclined  to  listen  to  that  excuse. 
The  question  now  is,  whether  they  are  to  be 
d  upon  to  serve  before  the  Crown  shall  be 
n  assign  the  causes  of  its  challenges." 

Jh    the   utmost   deference   to   your 
uships,  I  conceive  that  this  practice 
k  in  at  a  time  when  there  was  a  de- 
uce paid  to  the  Crown  upon  points  of 
i  description,  which  the  law  and  the 
iciples  of  the  Conotitntion  did  not  war- 
^u  and  which  the  mode  of  trial    by 
-    as  settled  by  this  Act  of  Parlia- 


ment, was  actually  intended  to  prevent. 
My  Lord,  I  humbly  submit  that  this  is  a 
mode  practically  of  evading,  if  not  abso- 
lutely of  repealing,  the  effect  of  that 
wholesome  statute  of  Edward  1.,  now  re- 
enacted  in  the  29th  section  of  PeeVs  Act. 

I  am  far  from  being  disposed  to  go  over 
'  the  various  matters  which,  in  the  history 
of  our  law,  must  be  pr-.sent  to  your  Lord- 
ships' minds,  where  the  Crown  has  had  an 
advantage   time  after  time  given  to  it, 
though  it  is  difficult  to  know  why.    Your 
Lordships   know  how,  at   various    times 
successively,  the  subject  has  at  last  been 
placed  upon  an  equal  footing  in  point  of 
right  in  various  respects  ;  the  means  of 
getting  witnesses ;  the  swearing  of  those 
witnesses ;  the  allowing  them  to  be  called ; 
in  all  which  matters  the  Crown  had  at  one 
time  an  advantage  by  the  practice  of  the 
Court — a    most    unjust    and    intolerable 
practice,  founded  upon  no  law.     I  forbear 
to  remind  your  Lordships  of  these  matters, 
because  they  have  now  passed  by ;  but 
they  arose  at  a  period  when  it  seems  to 
bare  been  thought  that,  because  the  name 
of  the  Sovereign  appeared  upon  the  record, 
the  Sovereign  had  some  personal  or  public 
interest  in  anything  but  the  justice  of  the 
case.    Your  Lordships  know  that  the  very 
foiindation  of  the  practice  of  counsel  not 
being  allowed  to  appear  on  behalf  of  a  pri- 
soner was  this :  that  by  the  allegiance  which 
a  man  owes  to  the  Crown,  it  was  thought 
he  ought  not  to  appear  and  plead  the  cause 
of  any  person  against  that  Crown,  as  if 
the  Crown  had  an  interest  in  the  guilt  of 
the  accused,   and    had    not    the    deepest 
interest  in  making  out  that  the  party  was 
innocent. 

As  I  stated  to  your  Lordships  in  the 
outset,  I  propose  to  make  no  long  argu- 
ment upon  this  point ;  but  I  should  forget 
that  those  opinions  and  those  views  which 
oneat  leastof  the  gentlemen  round  the  table 
knows  I  have  long  entertained  on  this 
subject,  if  I  did  not,  in  the  shortest,  but, 
at  the  same  time,  in  the  clearest  way,  as 
this  Act  of  Parliament,  passed  only  in  the 
year  1825,  is  for  the  first  time  to  receive  a 
judicial  construction,  call  upon  your  Lord- 
ships to  say  that  the  ancient  practice  was 
founded  in  a  species  of  courtesy  and  de- 
ference to  the  name  of  the  Sovereign 
which  it  is  no  part  of  the  prerogative  to 
demand,  which  it  is  no  part  of  sound 
loyalty  to  yield;  that  it  has  been  con- 
tinued from  time  to  time  from  a  deference, 
which  is  not  a  constitutional  deference' 
for,  in  all  respects,  it  is  of  importance  for 
the  Crown  to  prove  the  innocence  of  the 
subject  of  the  Crown  that  may  be  accused. 

I  submit  to  your  Lordships,  therefore 
that  the  ancient  practice  that  did  prevail 
was  founded  upon  no  constitutional  law 
but  is  in  fact,  and  would  be,  if  it  were 


115] 


Trial  of  John  Froet,  1839. 


[116 


carried  out  as  it  might  be,  a  practical 
repeal  of  the  Act  of  Parliament  that  has 
been  considered  to  be  the  law  of  the  land 
ever  since  the  33rd  year  of  the  reign  of  Ed- 
ward 1. ;  and  I  submit,  therefore,  that  your 
Lordships  ought  now  to  pnt  th&t  construc- 
tion upon  it,  which  in  my  humble  judg- 
ment ought  to  have  bec»n  put  upon  it  fi*om 
the  beginning,  that  the  Crown  cannot 
challenge  and  say  that  they  have  a  cause 
that  they  will  produce  by-and-by.  I  know 
of  no  ground  upon  which,  either  in  prin- 
ciple or  upon  the  words  of  the  statute, 
they  can  contend  for  that;  I  am  aware 
that  a  practice  has  crept  up— I  conceive 
that  practice  not  to  be  well-founded,  or 
one  of  the  judges  of  the  land  would  not 
have  thought  that  he  bad  a  right  to  con- 
trol it ;  and  I  trust,  therefore,  that  your 
Lordships  will  call  upon  the  Cro^Ta  to  dis- 
close what  is  the  cause  of  challenge  against 
the  juryman  now  in  Court. 

IKelly  followed.] 

My  Lords,  I  can  hardly  believe  that  in  a 
court  of  justice  at  the  present  time,  now 
when  the  point  is  brought  forward,  and 
made  plain  and  intelligible  to  those  who 
hear  it  discussed,  I  can  hardly  conceive 
that  the  Officers  of  the  Crown  will  stand 
up  and  defend  so  monstrous  and  unjust  a 
claim.     It  is  in  vain  to  say,  when  we  look 
back  to  tho  history  of  the  statute  book, 
and  the  State  trials,  that  we  are  not  to 
argue  against  the  exercise  of  power  from 
its   possible  abuse.    We  have   seen  that 
power  in  high  treason  cases  abused  to  the 
shedding  of  innocent  blood  to  an  extent 
that  it  is  frightful  even  to  contemplate. 
I  hope,   therefore,    that  your   Lordships 
will  look  to  the  terms  of  the  statute,  and 
see  whether  there  is  anything  in  the  Act 
of  Parliament,  the  33rd  of  Edward  1.,  or 
in  any  other  Act  of  Parliament  that  my 
learned  friend  can  refer  to,  which  gives  to 
the  Crown  the  right  substantially  of  chal-  ! 
longing  peremptorily   any   number    that 
they  think   fit,  and  deferring  to   assign 
cause  until  any  number  of  jurymen  that 
they  may  choose  to  fix  upon  shall  have 
passed  under  review,  and  then  at  the  end 
of  the  panel  exercising  the  right  of  chal- 
lenging for  cause.     My  Lords,  unless  some 
such  right  can  be  found  in  the  statute, 
unless  there  be  some  such  direct  authority, 
not  simply  calling  upon  you  not  to  exer- 
cise a  discretion,  but  imposing  it  upon 
you  as  an  act  of  duty  to  sanction   this 
claim,  I  feel  persuaded  that  your  Lord- 
ships will  not  give  way  to  it ;  and  I  feel 
that  the  observations  of  Lord  Chief  Justice 
Eyre,   to  which  my  learned    friend    Sir 
F.   Pollock  has     adverted,  are  perfectly 
decisive    upon    this  question ;    they  are 
decisive  to   show  that    it    is,   after    all, 
merely  a  discretion  to  be  exercised  by  the 
Court  in  a  matter  of  practice,  and  that  it 


:  is  not  a  rule  of  law  to  which  your  Lord- 
ships as  judges  are  bound  to  submit. 

My  Lords,  I  know  that  your  Lordships 
will  pardon  me  if  I  have  used  any  expres- 
sion too  strong  ;  it  is  because  I  feel  that 
this  is  a  constitutional  point  of  the  highest 
importance ;  it  is  of  importance  now  and 
in  all  time  to  come;  but  it  will  be  more 
especially  of  importance,  if  we  should  ever 
see  the  time,  when  the  power  exercised 
by  my  learned  friend  should  be  placed  in 
other  hands,  where  the  intention  to  exe- 
cute justice  may  not  exist ;  and  it  is  nnder 
these  circamstanceB  that  I  submit  to  your 
Lordships  that  the  Crown  ought  not  to  be 
permitted  to  make  this  peremptory  chal* 
lenge,  which  I  contend  it  is  in  substance, 
but  that  your  Lordships  will  call  upon  the 
Crown  to  state  the  matter  of  their  chal- 
lenge, and  then,  in  the  words  of  the 
statute,  proceed  to  try  whether  it  be  true 
or  not,  after  your  discretion. 

There  is  one  point  more,  which  my 
learned  friend  has  desired  I  should  suggest 
to  your  Lordships.  I  observed,  and  it  no 
doubt  has  been  observed  by  your  Lord- 
ships and  the  officers  of  the  Court,  that 
my  learned  friend  did  not  challenge  till 
after  the  book  was  put  into  the  hands  of 
the  juror ;  that,  I  submit,  is  too  late. 

Solicitor  General :  The  book  was  placed 
in  his  hands  for  him  to  be  sworn  upon  the 
voir  dire. 

Sir  F.  Pollock :  No,  he  had  laid  down 
the  book  after  having  been  sworn  upon 
tho  voir  dire. 

Kelly :  With  reference  to  the  matter  of 
fact,  1  dare  say  your  Lordships  will  be 
able  to  dispose  of  that ;  I  do  not  state  of 
my  own  knowledge  the  fact,  for  I  will  not 
undertake  to  say  I  noticed  that  part  of  the 
proceeding';  but  what  I  am  informed  is  the 
fact  is  this,  the  gentleman  having  been 
called,  having  taken  oath,  and  having  stated 
his  nualification  upon  the  voir  dire,  had 
laid  down  the  book,  and  had  again  taken  up 
the  book  at  the  instance  of  the  officer  of 
the  Court  in  order  to  be  sworn  as  a  jury- 
man. If  that  be  the  fact,  that  is  another 
ground  upon  which  in  this  particular  case 
the  Crown  cannot  challenge  the  juryman ; 
and,  therefore,  whatever  may  be  your 
Lordships'  decision  upon  the  main  point, 
I  submit  that  your  decision  in  the  present 
ca«e  must  be,  that  the  Crown  has  no  right 
to  challenge,  and  I  find  that  laid  dowr  '~ 
the  case  of  Christopher  Layer.{a)  In  ^ 
case  it  is  stated,  that — 

"  upon  a  person  of  the  name  of  Thomas  H 
being  about  to  be  Bwom  as  a  juryman 
prisoner  challeuged  him. 

"  Pengelly ;  I  do  not  know  this  methc- 
proceeding;  if  the  prisoner  makes  any  c' 
lenge,  it  must  be  before  he  comes  to  the  boo 


(fl)  25  St.  Tr.  135. 
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be  sworn  ;  but  'wben  he  comes  to  lay  bis  band 
upon  tbe  book  be  is  too  late  to  cballen/^e  tbeu. 

** Prisoner:  Wbenever  I  make  a  full  stop, 
and  do  not  say  I  cballenge,  you  do. 

"  Attorney  General :  My  Lord,  the  prisoner 
is  to  declare  whether  be  cfaalleoges  or  not ; 
afterwards  the  King^s  counsel  ar3  to  declare 
whether  they  challenge  for  tbe  King,  and  the 
juryman  i$  not  to  pur  his  band  on  the  book  till 
then. 

"  Lord  Cqi£F  Justice  :  He  ought  not  to 
pot  his  band  on  tbe  book  till  be  is  allowed  a 
jnnnnan,  that  if  tbe  King  or  tbe  prisoner  chal- 
lenge him  they  may  do  it  before  be  lay  his  band 
on  the  book.*' 

TixDAL,  C.J. :  Tbifl  is  a  subordinate  point. 
What  does  tbe  officer  say  ?    Did  the  juror 
take  the  book  by  direction  of  the  officer  ? 
Sir  JP,  PoUoch :  The  officer  says  he  did. 
Mallion  (the  crier) :   Certainlj,  he  had 
tbe  book  in  his  hand. 

TiNDAX,  C.J. :  For  what  purpose  ;  which 
iimeP 
Mallion :  The  second  time. 
Attorney  General:  Mj  Lord,  there  had 
been  no  opportunity  for  the  Crown  to 
challenge,  and,  according  to  the  autho- 
rity quoted  by  my  learned  friend,  the 
juryman  is  not  to  take  the  book  into  his 
band  till  he  is  allowed  to  take  the  book ; 
bow  the  fact  was  I  have  not  the  least 
knowledge  ;  but  if  by  accident  he  had  laid 
his  band  upon  the  book  without  the  au- 
thority of  the  Court,  that  could  operate 
nothing ;  that  could  not  operate  against 
the  prisoner,  and  it  could  not  operate 
against  the  Crown. 

TiXDJLL,  C.J. :  Did  the  officer  put  the 
book  into  liis  hand,  or  tell  him  to  take  the 
bookP  Mr.  Bellamy,  did  you  tell  the 
gentleman  to  take  the  book  ? 

Bellamff :  No,  my  Lord,  I  had  not  either 
given  him  the  book,  or  directed  him  to 
take  the  book. 

TiiTDAL,  C.J.  :  It  mu.«jt  be  the  act  of  the 
Conrt,  not  the  voluntary  taking  of  the 
book  by  the  juror. 

Sir  F.  Pollock  :  I  take  it  that  the  officer 
of  tbe  Court  is  not  Mr.  Bellamy  but  your 
Lordship's  officer. 

TiSDAL,  C.J. :  Mr.  Bellarny  is  tbe  officer 
of  tbe  Court. 

Sir  F.  Pollock :  The  officer  states  that  he 
had  the  book  the  second  time  in  his  hand. 
TiNDAL,  C.J. :  The  question  is  this,  had 
xiok  been  delivered  to  him,  or  had  he 
it  of  his  own  accord  ? 
lion:  I  understood  Mr.  Bellamy  to 
jat  the  juryman  was  to  be  sworn ; 
juryman  had  the  book  put  into  his 
I,  and  I  was  about  to  administer  the 
"hen  I  was  stopped. 
niey  General :  Mr.  Bellamy  has  said 
le  gave  no  such  order. 
lamy:    I    have    no    recollection    of 
=**^d  any  such  thing. 


TiNDAL,  C.J. ;  The  language  of  the  sta- 
tute is,  that  if  you  make  any  challenge  of 
a  juror  you  must  do  it  *  *  as  he  comes  to 
the  book  to  be  sworn,  and  before  he  is 
sworn." 

Attorney  General:  *'  Before  he  is  sworn  ;  ** 
that  is  the  language  of  the  statute. 

Williams,  J. :  In  the  case  at  Derby  the 
oath  had  commenced,  and  there  it  was 
held  to  be  too  late. 

TiNDAL,  C.J. :  There  it  was  the  prisoner's 
challenge. 

Attorney  General:  I  will  read  to  your 
Lordship  what  was  laid  down  by  Lord 
Chief  Justice  Ahhott.  In  this  case  his 
Lordship  says : — 

"  Tbe  Court  is  now  called  upon  to  lay  down  a 
general  rule.  I  have  no  doubt  that  if  from  in- 
advertence, or  any  other  cause,  tbe  prisoner  or 
his  counsel  should  have  omitted  to  make  tbe 
challenge  at  the  proper  moment,  tbe  strictness, 
of  tbe  rule  which  confines  him  to  make  bis 
challenge  before  the  officer  begins  to  administer 
tbs  oath  would  not  be  insisted  upon  by  tbe 
Attorney  General,  or,  if  insisted  upon  by  him, 
would  not  be  allowed  by  the  Court."(a) 

The  time  pointed  out  by  Lord  Chief 
Justice  Abbott  is  before  the  officer  is  called 
upon  to  administer  the  oath.  Then  Lord 
Chief  Baron  Richards  says  the  challenge 
should  be  made  before  the  oath  is  begun 
to  be  administered. 

TiNDAL,  C.  J. :  What  is  the  meaning  of 
"  beginning  "  to  administer  the  oath  P  Is 
it  the  words  spoken,  or  is  it  the  juror 
taking  the  book  into  his  band  coupled 
with  the  direction  to  him  to  take  the 
book? 

Attorney  General ;  It  is  laid  down  here :  — 

"If  neither  side  says  anytbin/r,  the  officer 
proceeds  to  administer  the  oath,  after  which,  as 
it  appears  to  me,  neither  side  have  a  right  to 
interrupt  him,  for  the  oath  is  one  aud  entire." 

That  is,  when  he  has  once  begun  to  ad- 
minister it,  it  is  against  decorum  and 
propriety  and  good  seuae  to  interrupt  him. 
But  suppose  the  witness  has  laid  his  hand 
upon  the  book,  where  is  the  objection  in 
point  of  decorum  to  interposing  at  that 
moment  before  the  officer  has  begun  the 
solemn  ceremony  of  administering  the 
oath  ?  I  desired  the  officer  to  stop  that 
the  oath  might  not  be  adminietered,  tbe 
moment  that  I  had  an  opportunity.  It  is 
not  pretended  that  there  was  any  begin- 
ning to  administer  the  oath ;  I  presume, 
therefore,  that  I  may  proceed  if  it  bo  at 
all  necessary  to 

TiNDAL,  C.J. :  We  do  not  so  much  wish 
to  hear  you  upon  the  other,  but  upon  this 
point,  as  to  whether  you  are  in  time  or 
not. 


(a)  BrandretlCs  case,  82  St.  Tr.  775. 
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Attorney  General :  Then,  my  Lord,  the  till  he  knew  whether  a  challenge  wa3  in- 
facts  stand  thus :  that  the  challenge  was  tended  to  be  made  or  not. 
made  before  the  oath  was  begun  to  oe  ad-  My  Lords,  I  cannot  resist  saying  how 
ministered.  The  oflScer  of  yoor  Lordship,  mnch  more  prisoners  are  interested  than 
who  is  the  organ  of  the  Court  for  this  pur-  the  Crown  that  the  rule  should  l^e  liberally 
pose,  Mr.  Betlamy,  says  that  he  had  given  applied,  rather  than  with  the  strictness 
no  instructions  whatever  to  the  ofl&cer  to  and  rigour  that  is  now  proposed ;  for  I 
:^minister  the  oath,  nor  could  it  rcgu-  believe  that  in  almost  every  case  where  a 
larly  be  done  until  such  instructions  were  ,  question  has  arisen  whether  the  challenge 
given.  Your  Lordship  may  recollect  that  was  made  in  time,  it  has  generally  been 
in  the  Derby  c&^e  the  same  question  arose,  !  that  the  default  has  been  on  the  part  of 
and  it  was  laid  down  that  the  proper  ■  the  prisoner.  This  is  not  merely  a  ques- 
practice  was  first  to  look  to  the  prisoner's  tion  whether  the  Crown  ought  or  ought 
counsel  and  then  to  look  to  the  counsel  [  not  to  make  this  challenge  ;  your  Lord- 
for  the  Crown,  and  that  each  should  have  ships  are  now  laying  down  a  general  rule 
an  opportunity  of  making  his  challenge,  by  which  every  prisoner  who  may  here- 
Now,  can  it  be  said  that  any  such  form  '  after  be  subject  to  so  serious  a  charge  as 
was  gone  through  upm  this  occasion  ?  the  present  will  be  controlled  and  limited 
The  object  of  looking  to  the  prisoner's  in  his  time  of  making  the  challenge, 
counsel  is  to  know  whether  the  prisoner  Sir  F.  Pollock :  My  learned  friend  the 
challenges.  Sir  Frederick  Pollock  exer-  Solicitor  General  appears  to  be  desirous  of 
cised  his  option  not  to  challenge.  Then,  ,  creating  alarm  in  the  minds  of  those 
was  there  any  opportunity  afforded  for  who  may  be  intrusted  with  the  defence 
the  Crown  to  do  so;  and  did  the  Crown  |  of  prisoners,  as  if  he  had  said,  **Now, 
waive    the    opportunity    of   making    the    do   not  be    too    strict  with   us    for  fear 


challenge?  I  humbly  submit  that  upon 
all  the  facts  and  circumstances  of  the 
case  there  clearly  was  no  such  oppor- 
tunity ;  therefore  nothing  has  been  done 
which  can  be  considered  as  a  **  beginning 
to  administer  the  oath  "  ;  and  if  we  have 
the  jpower  which  has  been  exercised  by 
the  Crown  ever  since  the  reign  of  Edward 
1.,  of  making  its  challenges  without,  in 
the  first  instance,  assigning  a  reason,  I 
apprehend  that  upon  this  occasion  we  have 
a  clear  right  to  exercise  the  privilege. 

Solicitor   General:   My  Lord,   I  would 
just  say  a  word  upon  this.     My  attention 


we  should  be  as  strict  with  you."  My 
Lords,  I  must  take  that  peril  when  it 
comes,  and  endeavour  to  guard  against  it 
by  increased  vigilance  on  my  part ;  but  I 
cannot  consent  to  forego  this  objection, 
and  above  all,  when  the  Crown  is  seeking 
here  to  put  in  a  peremptory  challenge 
which  it  has  no  right  to  do.  What  the 
Crown  ought  to  say  is  not,  **  I  challenge," 
and  then  stop,  but,  **  I  challenge  for  cause, 
but  I  will  not  show  what  my  cause  is  till 
by-and-by." 

Now,  the  facts  I  apprehend  to  have  been 
these.    It  is  painful,  certainly,  to  be  obliged 


was  alive  to  what  was  passing  at  the  I  to  state  anything  with  reference  to  one's 
moment.  My  learned  friend  the  Attorney  own  personal  knowledge,  and  I  would 
General  was  communicating  with  those  |  rather  that  anyone  else  had  to  state  an 
who  instruct  him,  but  I  certainly  had  my  impression  upon  the  subject  than  myself; 
eye  upon  the  juryman  at  the  moment,  ;  but  this  is  my  view  of  it.  The  juror  had 
and  no  appeal  had  been  made  at  all  to  us  |  taken  the  book,  and  been  sworn  upon  the 
as  to  the  challenge.  The  under-sheriff,  j  voir  dire ;  he  had  laid  down  the  book  and 
who  was  near,  will  be  able  to  say  whether  had  answered  the  questions.  I  had  de- 
my observation  is  correct.  My  impres-  clined  on  the  part  of  the  prisoner  to 
sion  is  that  the  jaryman  had  the  book  in  :  challenge  him,  and  he  took  up  the  book 
his  hand  to  be  sworn  upon  the  voir  dire  •  again  after  there  had  been  an  undoubted 
as  to  his  qualification,  and  that  he  either  time  for  challenge.  What  passed  between 
retained  the  book  immediately  in  his  I  the  officer  and  the  Attorney  General  it  is 
hand,  or  that  he  had  his  hand  upon  it  up  I  impossible  for  me  to  tell.  I  have  some 
to  the  moment  when  the  Attorney  General  \  difficulty  in  knowing  whether  Mr.  Bellamy 
said  that  he  challenged.  The  under  is  looking  at  me,  from  imperfection  of 
sheriff,  who  was  by,  may  be  enabled  to  j  vision ;  whether  he  was  looking  at  ^^-^ 
inform  your  Lordships  upon  that ;  but  |  Attoi-n^y  General  afterwards,  I  cannot  s* 
this  I  feel  myself  authorised  to  say,  that  i  but  this  I  am  penmaded  of,  that  there  " 
no  appeal  whatever  was  made  by  look,  by  !  an  internal  of  time ;  and  when  the  u 
gesture,  or  by  voice  to  the  Attorney  Gene-  \  had  his  hand  upon  the  book  and  the  o 


ral,  to  know  whether  he  challenged  or  not. 
Now  Mr.  Bellamy  had  certainly  done  that 
in  every  previous  instance.  I  need  hardly 
state  the  accuracy  with  which  he  attends 
to  his  business,  and  that  it  was  no  part  of 
his  duty  to  direct  the  juryman  to  be  sworn 


was  about  to  be  administered,  a  suggest 
came  from  behind. 

Solicitor  General :  You  are  mistaken 
knew  well  what  was  to  be  done,  and  h 
my  eye  upon  it  all  the  time.     There  w 
no  suggestion  from  behind. 
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Attorney  General :  There  was  no  new 
Bug^estion  npon  the  subject. 

Sir  F.  Pollock :  The  fact  comes  to  this, 
that  the  oflScer  whose  business  it  is  to 
administer  the  oath  had  called  upon  the 
party  to  take  the  book.  That  act  done  by 
the  officer  of  the  Court,  in  the  presence  of 
Mr.  Bellamy  and  of  the  whole  Court,  is 
the  same  thing  as  if  the  Court  had  in  the 
most  solemn  manner  said  to  the  officer, 
"  Administer  the  oath."  That  had  passed 
which,  according  to  the  ordinary  practice 
and  course  of  proceeding  here  to-day,  i^ 
considered  sufficient.  The  juror  had  the 
book  in  his  hand,  and  not  till  he  had  the 
book  in  his  hand,  and  the  officer  was  about 
to  administer  the  oath,  did  the  Attorney 
General  interpose  with  the  challenge. 
Under  these  circumstances,  I  must  pro- 
test against  a  practice  being  adopted  now 
different  from  what  has  obtained  upon 
former  occasions.  With  respect  to  the 
Derby  case,  that  decides  nothing  but  this, 
that  the  moment  the  oath  is  begun  to  be 
administered  you  are  too  late ;  that  it  is 
one  entire  thing,  as  was  decided  upon  a 
much  less  important  occasion,  like  the 
striking  of  a  clock,  when  the  clock  strikes 
twelve,  the  moment  the  first  stroke  has  been 
heard  the  time  is  np,  the  rest  is  merely  to 
explain  what  it  means ;  so  as  to  the  oath, 
the  moment  the  man  takes  the  book  in 
his  hand  he  has  begun  to  be  sworn.  The 
direction  as  to  challenges  is  to  that  effect, 
and  in  the  very  case  that  was  cited  by  my 
learned  friend,  of  Christoj^her  Layer,  the 
Lord  Chief  Justice  says : — 

*'  He  oDfrht  not  to  put  his  hand  upon  the  book 
till  he  is  allowed  a  juryman,  that  if  the  King  or 
the  prisouer  challenge  him.  they  may  do  it  before 
he  lay  his  hand  on  the  book.'Xa) 

When  he  has  laid  his  hand  upon  the 

book,   it   is  too  late   then  to  challenge. 

There  may  have  been  some  haste  on  the 

pai*t  of  the  officer ;  there  may  have  been 

some  desire  to  wait  for  a  moment  on  tbe 

part  of  the  Crown ;  but  the  act  is  done  ; 

the  man  had  his  hand  upon  the  book ;  and 

1  say  the  Derby  case  says  no  more  than 

that.    It  is  very  true  that  in  the  Derby 

case  it  was  a  fortiori,  because  the  oath  had 

actually  begun,  though  it  was  not  actually 

completed ;  but  that  was  a  case  where  the 

challenge  on  the  part  of  the  prisoner  was 

— 'haed,  because  the  juror  had  his  hand 

)n  the  book ;  I  say  the  same  law  ought 

exist  with  respect  to  the  Crown ;  and 

in  point  of  fact,  according  to  the  state- 

nt  of  the  officer,  his  hand  was  upon  the 

)k,  it  is  now  too  late  to  challenge  that 

'vidnal. 

IVDA.L,  C.J. :  This  is  a  mere  question 
fact,  npon  which  we   ourselves,  not 

(a)  16  St.  Tr.  135. 


having  made  any  distinct  observation,  are 
not  qualified  to  decide  between  you.  I 
must,  therefore,  call  upon  the  officer  to 
say  whether  he  had  authorised  the  party 
to  take  the  book,  or  had  directed  him  in 
any  manner  to  put  his  hand  upon  it.  Mr. 
.  Bellamy,  what  was  the  fact  P 

Bellamy :  1  have  no  recollection  of 
having  even  looked  at  the  Attom&y  Gene" 
rait  for  his  assent  or  dissent,  nor  have  I 
any  recollection  whatever  of  having  said, 
"  Take  the  book  " ;  and  I  believe  I  am 
confirmed  by  my  son,  who  sits  by  my 
side. 

TiNDAX,  C.J. :  Uix)h  this  latter  question, 
then,  I  think  the  fact  is  not  made  out 
sufficiently  to  justify  us  in  considering 
that  .we  ought  to  interfere.  The  words  of 
the  rule  which  are  usually  addressed  to  a 
prisoner  in  every  criminal  case,  are,  that 
if  he  means  to  challenge  any  of  the  jurors, 
he  must  challenge  them  as  they  come  to 
the  book  to  be  sworn,  and  before  they  are 
sworn,  evidently  supposing  that  the  two 
acts  are  simultaneous,  that  there  is  no 
interval  of  time  between  the  one  and  the 
other.  What  we  are  now  called  upon  to 
say  is,  that  if  a  juryman  of  his  own  accord 
and  voluntarily  takes  the  book  into  his 
hand,  not  being  directed  by  the  Court,  nor 
sanctioned  by  the  Court,  that  is  to  take 
away  the  right  of  challenge,  either  on  the 
one  side  or  the  other.  It  appears  to  me 
that  that  would  not  be  a  reasonable  con- 
clusion to  arrive  at.  If  the  rule  is  that 
you  may  make  your  challenge  as  he  comes 
to  the  book  to  be  sworn,  and  before  he  is 
sworn,  I  can  readily  understand  that  the 
moment  the  oath  is  delivered  by  the 
officer,  or  begun  to  be  delivered  by  the 
officer,  it  is  too  late  for  either  party  to 
challenge  ;  but  if  that  were  left  to  depend 
upon  so  uncertain  an  act  as  this,  not  an 
act  of  the  Court,  but  of  the  juryman  him- 
self laying  his  hand  upon  the  book,  I  think 
that  would  take  away,  both  from  the 
prisoner  and  from  the  Crown  that  right 
which  the  law  has  given  them  of  chal- 
lenging the  jurors  ;  and.  therefore,  I  think 
the  latter  objection,  with  reference  to  the 
point  of  fact,  ought  not  to  prevail,  (a) 

As  to  the  former  objection,  which  is  a 
question  of  law,  we  really  are  called  upon, 
after  a  construction  has  been  put  upon 
this  Act  of  Parliament,  from  the  very 
TCriod  when  it  was  passed,  in  the  33rd  of 
Edward  1.,  down  to  the  present  time,  to 
put  a  construction  different  from  that 
which  prevailed  at  the  time  the  statute 
was  enacted,  and  different  from  that  which 
all  our  predecessors  have  put.  Where 
would  be  the  certainty  of  the  law  of  Eng- 
land ;  what  safety  would  there  be  for 
prisoners  as  well  as  for  the  public  execu- 

(a)  See  Reg,  v.  Giorgetti,  4  F.  &  F.  546. 
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tion  of  justice,  if  judges,  acting  according 
to  their  own  diecretion,  neglecting  those 
rules  of  interpretation  which  wise  men 
before  them  have  laid  down,  and  which 
have  been  sanctioned  by  time,  were  to  do 
that  for  the  first  time  which  we  are  now 
called  upon  to  do,  namely,  to  put  a  con- 
struction different  from  that  which  has 
been  put  by  all  who  have  gone  before 
them  P  It  appears,  however,  to  me,  that, 
upon  the  language  of  the  clause  itself,  it 
is  by  no  means  an  unfair  or  improper  con- 
clusion to  say  that  the  Crown  is  not  to  be 
called  upon  to  make  its  challenge  until 
the  panel  has  been  gone  through ;  for 
these  are  the  words  of  the  statute,  which 
is  re-enacted  by  the  Act  of  6th  George  4. 
It  says : — 

"  That  in  all  iDquests  to  be  taken  before  any 
of  the  eourts  he  rein-before  mentioned,  wherein 
the  King  is  a  party,  howsoever  it  be,  not\vith- 
standing  it  be  alleged  by  them  that  sue  for  the 
King  that  the  jurors  of  those  inquest^*,  or  some 
of  them,  be  not  indifferent  for  the  King,  yet 
«uch  inquests  shall  not  remain  untaken  for  that 
cause." 

The  inference  attempted  to  be  drawn 
from  that  is,  that  you  shall  not  allow  the 
inquest  to  go  by  and  hang  over  the  man's 
head  until  cause  be  shown.  But  who  is  to 
say  that  the  challenge  iu  the  first  instance 
will  prevent  the  inquest  from  being  taken 
at  the  time,  unless  the  panel  is  gone 
through  and  exhausted  p  And  as  to  the 
words  at  the  end,  which  Mr.  Kelly  has 
relied  upon,  that  they  shall  proceed  with 
the  inquisition, 

"  as  it  shall  be  found  if  the  challenfres  be  true 
or  not  after  the  discretion  of  the  court," 

all  that  is  meant  by  that  is,  that  the  judg- 
ment upon  the  challenge  shall  be  ''after 
the  discretion  of  the  court,"  that  the  court 
are  bound,  in  deciding  upon  it,  to  use  just 
judgment  and  discretion ;  but  not  at  all 
that  they  shall  call,  or  have  the  power  to 
call,  contrary  to  the  interpretation  which 
has  been  put  upon  this  Act,  upon  the 
Crown  to  show  its  cause  of  challenge  in 
the  first  instance  and  before  the  panel  has 
been  gone  through.  If  there  is  any  in- 
convenience in  this  course  of  practice,  the 
Legislature  must  apply  a  remedy ;  we  are 
not  called  upon  to  make  the  law,  but  to 
administer  it  as  we  find  it  established. (a) 

Paeke,  B.  :  I  am  of  the  same  opinion  as 
the  Lord  Chief  Justice  upon  both  these 

?oints.  With  respect  to  the  first  question, 
take  it  that  the  rule  is,  that  either  the 
prisoner  or  the  Crown  must  challenge  the 
juror  before  the  oath  is  administered. 
The  delivery  of  the  book  by  the  oflScer  of 
the  Court  to  the  juror  is  the   form  of 

(a)  See  Reg,  v.  Geach,  9  C.  &  P.  500  ;  and 
Mansel  v.  Reg,  Dears.  &  B.  CO.  375. 


beginning  the  taking  of  the  oath ;  but  in 
this  case  I  am  by  no  means  satisfied  that 
the  Crown  did  not  take  the  objectioo 
before  the  book  was  delivered  into  the 
hands  of  the  juror  for  the  purpose  of 
taking  the  oath.  It  may  be  that  he  put 
his  hand  upon  the  book ;  but  unless  that 
was  sanctioned  by  the  officer  of  the  Court 
it  was  an  unauthorised  act  on  the  part  of 
the  juror,  and  it  can  have  no  effect  upon 
the  right  of  either  party  to  challenge. 
But  in  order  to  prevent  any  dispute  upon 
such  a  question  in  future,  it  would  be 
much  better  that  the  clerk  of  assize  should 
ask  each  party  whether  they  challenge  or 
not,  in  oraer  that  there  may  be  no  dispute 
hereafter  whether  the  challenge  comes  too 
late. 

With  respect  to  the  other  question,  I 
think  it  is  much  too  late  now  to  argue 
such  a  point.  The  clause  in  the  recent 
Act  of  Parliament .  is  an  exact  copy  of  the 
statute  of  Edward  I.,  and  that  clause  has 
received  judicial  consideration  over  and 
over  again,  prior  to  the  passing  of  this 
statute.  It  must  be  taken  that  when  the 
Legislature  inserts  in  an  Act  of  Parlia- 
ment a  clause  in  the  same  terms  as  in  a 
former  Act,  they  mean  it  to  be  understood 
as  those  who  have  administered  justice  in 
this  country  have  always  understood  the 
similar  clause  in  a  prior  Act,  and  this 
certainly  has  been  the  judicial  construc- 
tion put  upon  this  Act  in  numerous  cases, 
and  it  would  be  utterly  impossible  to 
question  it  now.  Mr.  Kelly  says  that  it  is 
matter  of  practice  only;  but  this  is  not 
strictly  speaking  a  matter  of  practice.  It 
is  a  matter  which  has  been  regularly 
adopted,  and  could  not  be  adopted  by  the 
judges,  except  upon  their  view  of  the  con- 
struction of  the  statute  of  Edioard  1.  I 
will  not  travel  over  the  ground  which  has 
been  gone  over  by  the  Lord  Chief  Justice 
as  to  the  statute  itself;  but  I  will  only 
observe  that  the  words  appear  to  me 
clearly  to  show  that  the  practice  which 
has  prevailed  upon  this  subject  was  the 
time  meaning  of  the  statute.  However,  it 
is  certainly  now  too  late  to  take  any  such 
obiection.  With  respect  to  the  observa- 
ton  reported  to  have  been  made  by  Chief 
Justice  Eyre,  that  the  Court  had  no  power 
to  prevent  any  improper  advantage  being 
taken,  except  by  limiting  the  number  of 
jurors  who  are  summoned  upon  these 
trials,  that  is  a  question  which  m — *- 
always  depend  upon  the  circumstancei 
the  case.  Such  number  of  jurymen  ou 
to  be  summoned  as  will  insure  a 
administration  of  justice.  There  is 
imputation  in  this  case  upon  the  shei 
or  those  who  act  for  the  sherifi*,  for  havi 
summoned  too  large  a  number.  If  a 
evil  be  found  to  arise  from  the  presc 
practice,  it  is  for  the  Legislature  to  p 
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vent  that  evil  by  adopting  some  means 
"which  may  secnre  to  the  prisoner  the  fall 
benefit  of  his  number  of  challenges. 

WiLLiAXS,  J.  :  1  am  of  the  same  opinion 
apon  both  of  these  points.  The  difficulty 
Which  we  felt  at  first  upon  the  point  of 
feet  arose  upon  that  which  was  stated  to 
U8  to  have  been  the  foot  in  this  case, 
namely,  that  the  book  had  been  put  into 
the  hands  of  the  juryman  for  the  purpose 
of  being  sworn;  but  I  agree  with  my 
learned  brothers  that  we  are  bound  to 
take  the  report  of  what  was  the  state  of 
the  fact  from  the  authorised  officer  of  the 
Court,  and  from  his  statement  I  am  by  no 
meana  satisfied,  but  the  contrary,  that  the 
book  was  ever  put  into  the  hands  of  the 
juryman  for  the  purpose  of  his  being 
sworn.  If  it  had,  I  confess  I  should  have 
found  i^eat  difficulty  in  getting  out  of  the 
authority  of  the  decision  at  Derby,(a)  be- 
cause I  cannot  well  distinguish  between 
the  case  of  the  book  being  put  into  his 
hands  for  the  purpose  of  his  being  sworn, 
and  the  case  of  two  or  three  words  being 
uttered,  the  oath  being  in  itself  incom- 
plete; for  the  argument  there  was,  that 
the  juror  cannot  be  said  to  be  sworn  until 
the  whole  oath  is  administered,  and  that 
consequently  any  interposition  up  to  the 
final  period  would  be  in  time;  but  the 
judges  without  any  hesitation  decided 
against  that  point.  In  this  case  it  seems 
to  me  that  the  fact  of  the  juryman  having 
the  book  in  his  hand  in  order  to  be  sworn, 
is,  according  to  the  report  of  the  officer  of 
the  Court,  not  established  at  all.  I  en- 
tirely agree  with  my  learned  brothers 
upon  the  other  point;  I  must  say  that 
with  all  respect  to  the  learned  Chief  Jus- 
tice who  uttered  that  expression  which 
has  been  quoted 

Attorney  General :  He  never  said  so. 

Williams,  J. :  We  will  hope  not.     If 

Chief  Justice  Eyre  did  say  so,  all  I  can 

flay  is^  that  it  does  not  seem  to  me  in 

conformity  with  the  Act  of  Parliament,  or 

with  the  state  of  the  law  ;  for  we  have 

nothing  to  do  with  any  discretion,  except 

that    discretion    be    authorised    l3y    and 

founded  upon  precedents  and  rules  of  law. 

When,  therefore,  the  learned  counsel  for 

the  prisoner.   Sir  Frederick  Pollock  and 

Mr.  Kelly f  say  that  they  admit  that  this 

has  been  the  practice  from  the  early  period 

of  which  mention  has  been  made,  I  cannot 

c<Hisider  that  to  be  a  binding  decision 

1  those  that  came  after,  and  that  it 

t  be  followed  by  judges  who  desire  to 

not   upon    their    own    unauthorised 

lion,  but  upon  the  wisdom  of  those 

have  preceded  them. 

tomey  General :  With  regard  to  what 

apposed  to  have  been  said  by  Lord 

(a)  82  St.  Tr.  770. 


Chief  Justice  Eyre,  will  your  Lordships 
allow  me  to  say,  that  in  0' Coigley*8  csbsc,{a) 
which  was  a  Special  Commission  in  1798, 
the  same  objection  was  taken  by  Mr.  Scott 
which  has  been  now  taken  by  Sir  Frederick 
Pollockf  and  was  overruled  unanimously 
by  the  Court  without  the  Attorney  General 
being  heard.  Upon  that  occasion  Mr.  Jus- 
tice Buller  said : — 

"  It  was  not  said  by  the  Chief  Justice  in  Mr. 
Home  Tooke's  case,  that  the  Attorney  General 
was  or  could  be  controlled  by  the  Court  in  his 
number  of  challenges." 

Indeed,  looking  at  the  language  in  that 
report,  it  appears  that  Chief  Justice  Eyre 
having  laid  down  the  law  very  distinctly, 
as  your  Lordship  has  done,  goes  on  to 
say,  that  if  there  should  appear  to  be  any 
abuse,  the  Court  would  endeavour  to  find 
a  remedy. 

Sir  F,  Pollock :  Mr.  Justice  Buller  was 
not  there,  and  his  authority  does  not  seem 
of  much  weight. 

The  challenge  was  allowed. 

TiNDAL,  C.J. :  Call  the  next. 

The  Jury. 

Johu  Daniel. 
Thomas  DavLs. 
Richard  Lewis. 
Edward  Brittle. 
James  HoUiugs. 
Thomas  Jones. 
Edward  Reese. 
Edward  Smith. 
Christopher  Johu. (6) 
William  Williams. 
John  Richards. 
John  Capel  Smith. 

Attorney  General :  I  do  not  know  what 
course  your  Lordships  think  most  con- 
venient to  be  adopted  at  this  hour  of  the 
evening. 

TiNDAL,  C.J. :  We  could  hardly  expect 
you  to  open  the  case  at  this  hoar  of  the 
evening.  But  we  think  it  would  be  better 
that  the  jury  should  hear  the  charge  read 
now. 

Attorney  General :  Whatever  course  your 
Lordship  thinks  most  convenient,  of  course 
it  is  our  duty  to  comply  with. 

The  jury  were  charged  with  the  prisoner 
in  the  usual  form. 

TiNDAL,  C.J. :  Gentlemen  of  the  jury,  I 
am  extremely  sorry  that  the  purposes  of 
public  justice  require  that  you  should  be 
kept  separate  and  distinct  from  your 
families  and  your  friends  until  this  trial  is 
over ;  but  all  due  pains  have  been  taken 
to  render  your  abode,  whilst  you  are  kept 
here,  as  comfortable  as  possible.  The 
sheriff  has  taken  every  possible  pains  in 
his  power. 

(a)  26  St.  Tr.  1231. 
(6)  See  below. 
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Sir  F.  Pollock'.  Before  the  Coart  breaks 
up  to-night,  I  am  instructed  to  request, 
on  the  part  of  Mr.  Frost's  solicitori  that  he 
may  have  access  to  him  either  to-night 
after  the  Court  ha**  broken  up,  or  to-  , 
mt)rrow  morning  before  the  Court  meets. 

TiNDAL,  C.J. :  Certaiulr. 

Attorney  General:  I  suppose  an  order 
for  thati  purpose  is  always  made  as  a 
matter  of  course. 

Bellamy :  An  order  has  been  made. 

Kelly:  Our  application  is,  that  during 
the  time  of  the  aajournment  of  the  Court, 
his  solicitor  or  counsel  may  have  access  to 
him. 

Attorney  General:  At  all  reasonable 
times. 

Bellamy :  Mr.  Geach  has  the  usual  order, 
both  for  admitting  counsel  and  for  having 
access  himself  to  the  prisoner  at  all  reason- 
able times  according  to  the  Act  of  Parlia-  , 
ment.     I  gave  them  both  to  Mr.  Geach. 

Sir  F.  Pollock:  The  time  is  already 
gone  by.  my  Lord;  the  prisoner  will  be 
locked  up  at  four  o*clock. 

TiNDAL,  C.J. :  By  all  means  let  the 
coua«el  or  attorney  have  access  to  him  at 
any  time  that  is  reasonable. 

Sir  J^.  Pollock :  Does  your  Lordship 
think  it  may  be  till  nine  or  ten  o'clock  ? 

Gaoler:  The  debtors  are  locked  up  at 
nine  o'clock  every  night. 

Aitomey  General:  There  can  be  no  ob- 
jection to  access  being  given  till  ten 
o'clock. 

TiNDAL,  C.  J. :  I  do  not  think  ten  o'clock  i 
an   unreasonable    hour ;    let    them    have 
access  till  ten  o'clock. 

Bellamy :  At  what  hour  in  the  morning 
could  access  conveniently  be  ^iven  P 

Gaoler:  Not  much  before  nme. 

Kelly :  My  Lord,  this  is  not  a  question 
of  convenience  ;  it  is  extremely  probable, 
if  this  trial  be  long  protracted,  that  verj- 
lengthened  communications  mi^ht  take 
place  between  the  prisoner  and  his  attor- 
ney or  his  counsel. 

TiNDAL,  C.J. :  There  must  be  some  limit 
to  it,  for  the  safety  and  security  of  other 
persons. 

Attorney  General :  There  can  be  no 
danger  if  the  solicitor  and  counsel  for  Mr. 
Frost  should  enter  the  gaol  at  seven 
o'clock  in  the  morning. 

Gaoler:  The  bell  is  not  rung  till  half- 
past  seven  in  the  morning. 

Kelly :  Till  ten  at  night,  and  after  seven 
in  the  morning,  if  your  Lordship  pleases. 

TiXDAL,  C.J. :  Yes,  any  time  after  seven. 

Weduesday,  January  1,  1840. 

The  prisoner  John  Frost  was  set  to  the 
bar,  ana  the  indictment  opened  by  Talbot. 

Sir  JP.  Pollock:  My  Lords,  I  presume 
that  my  learned  friend  the  Aitomey  Gene* 


ral  IS  now  about  to  open  the  facts  of  the 
case,  and  therefore,  with  your  Lordship's 
permission,  and  perhaps  I  ought  also  to 
say  with  the  permission  of  the  learned 
Attorney  GeneraU  I  feel  myself  bound,  at 
the  earliest  moment  (and  this  is  the  first 
opportunity*  that  I  have  had),  to  take  an 
objection  which  must  occur  the  moment 
that  my  learned  friend  puts  a  witness 
into  the  box,  and  which,  if,  as  I  am 
thoroaghly  persuaded 

Attorney  General:  My  Lord,  I  really 
most  interpose  here.  Ttiis  is  quite  irregu- 
lar  

Sir  F,  Pollock :  My  learned  friend,  I 
understood,  would  permit  me,  at  least,  to 
state  so  much 

Aitor}vey  General .-  I  said  that  which  I 
would  again  sav,  in  courtes^y  to  my  learned 
friend,  and  which  I  should  say  in  the 
discharge  of  my  public  duty,  that  any 
objection  he  has  a  right  to  make,  he  will 
make  without  my  permission. 

Sir  F.  Pollock:  If,  after  my  learned 
friend  has  heard  my  objection,  he  is  de- 
sirous of  making  his  statement,  be  it  so. 

Attorney  General:  I  object  to  any  motion 
being  now  made  on  the  part  of  the  counsel 
for  the  prisoner. 

Sir  F,  Pollock :  I  am  not  going  to  make 
any  motion  ;  I  am  going  to  state  this,  and 
it  must  come  out  sooner  or  later,  and 
surely  it  had  better  come  out  now-- — 

TiNDAL,  C.J. :  Is  it  that  the  witnesses 
should  be  out  of  Court  ? 

Sir  F.  Pollock :  No,  it  is  not  that ;  it  is 
that  we  have  never  had  a  list  of  the  wit- 
nesses, pursuant  to  the  statute,  and  there* 
fore  that  no  one  witness  can  be  called. 
My  learned  friend  cannot  desire  to  make 
a  statement  that  must  be  painful  to  him- 
self, and  painful  to  everybody  here,  per- 
haps even  prejudicial  to  the  Crown,  and 
prejudicial  to  the  prisoner.  If  I  am  right 
in  the  fact,  surely  this  is  the  time  to  make 
the  objection,  and  not  to  permit  my 
learned  friend  to  make  statements  which, 
in  my  judgment,  he  cannot  be  permitted 
to  prove.  I  say  that  my  leamea  friend  is 
in  no  condition  to  show  that  we  have  ever 
had  a  list  of  the  witnesses,  pursuant  to  the 
Act  of  Parliament,  and  consequently,  my 
learned  friend  is  in  no  condition  to  offer 
a  single  witness.    My  Lord,   if  that  be 

so 

TiKDAL,  C.J. :  If  there  is  any  objection 
to  the  list  of  the  witnesses,  or  to  the  lis 
the  jury,  you  should  have  taken  that  ca- 
tion before  arraignment. 

Sir  F.  Pollock :  That  is  not  the  pv. 
my  Lord ;  we  have  never  had  a  list  at 
pursuant  to  the  statute 

Attorney  General ;  Sir  Frederick  Pel 
allow  me  to  interpose.    My  Lords,  I 
entirely  in  the  hands  of  your  Lordshi 
I  will  most  readily  consent  to  any  co*" 
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that  yoar  Lordships  may  think  most  con- 
venient ;  bat  really  this  case  must  be  con- 
dacted  like  all  other  cases :  the  solemnity 
of  a  court  of  justice  must  be  obserred ; 
there  must  be  some  regularity,  and  I 
humbly  apprehend  that  I  am  now,  on  the 
part  of  the  Crown,  to  state,  under  your 
Lordships'  sanction,  the  facts. 

TiNDAL,  C.J. :  If  you  wish  the  witnesses 
to  be  removed  from  hearing  the  opening, 
that  may  be  done ;  that  is  the  only  motioa 
I  ever  heard  at  this  stage  of  the  pro- 
ceeding. 

Sir  F.  PoUoch:  That  is  not  my  objec- 
tion,  my  Lord.  I  make  it  now  to  prevent 
a  waste  of  time ;  to  prevent  a  painful  state- 
ment that  1  say  never  can  be  proved — not 
a  syllable  of  it.  If  my  learned  friend  is 
aware,  as  I  think  he  must  be,  that  this 
objection  must  be  argued  the  moment  he 
has  concluded  his  statement,  surely  he 
cannot  desire,  on  the  part  of  the  Crown  as 
against  the  prisoner,  to  be  giving  a  state- 
ment that  is  incapable  of  being  proved. 
I  say,  my  Lord,  we  have  not  had  a  list 
of  the  witnesses,  in  pursuance  of  the 
statute. 

TiNDAL,  O.J. :  Do  you  agree  to  that  fact, 
Mr.  Attorney  General? 

AUomey  General:  On  the  contrary,  my 
Lord,  if  the  fact  is  put  in  issue,  I  am  pre- 
pared to  prove  that  the  list  of  witnesses 
was  delivered— that  it  was  delivered  at 
the  request  of  the  prisoner — that  it  was 
delivered  according  to  the  statute. 

Sir  jP.  PoUock:  This  point  must  arise 
sooner  or  later ;  surely  it  would  be  better 
to  dispose  of  it  before  my  learned  friend 
mskkes  his  statement.  It  is  out  of  deference 
and  respect  to  your  Lordships  that  I  now 
urge  this  objection ;  it  is  from  no  desire 
myself,  personally,  not  to  hear  my  learned 
friend.  There  are  many  persons  who  would 
desire  to  hear  him,  in  oraer  that  they  may 
know  what  the  case  of  the  Crown  may  be 
in  other  instances.  I  have  no  desire  to 
take  that  advantage,  and  as  the  point 
must  be  argued  sooner  or  later,  it  appeared 
to  me  that,  as  the  moment  che  first  wit- 
neoR  is  put  into  the  box  this  point  must 
ariBe,  surely  it  would  be  better  to  dispose 
of  it  now. 

Tdtdal,  C.J  :  We  cannot  interpose  now, 
imless  the  Attorney  General  coneents. 

Speech  fob  the  C&own. 

fney  General:  May  it  please  your 

hips,  gentlemen  of  the  jury.  In  the 

barge  of  my  ofBcial  duty,  I  have  the 

>nr  to  attend  you  to  conduct  this  im- 

ant  prosecution  ;  and  I  hope  you  will 

Bve  that  my  only  object  is  that  the 

B  of  the  case  may  be  fairly  laid  before 

;  that  truth  may  be  fully  investigated ; 

innocezioe  may  be  vindicated,  if  inno. 

-"xists;  and  that  yoa  should  only 


pronounce  a  verdict  of  guilty  upon  clear 
and  convincing  evidence.  Gentlemen,  it 
is  highly  important  that  parties  accused 
should  bo  zealously  and  ably  defended; 
but  it  is  also  of  importance  that  the  law 
should  be  vindicated,  that  the  peace  of 
society  phould  be  preserved,  and  that, 
where  crimes  have  been  committed,  the 
criminal  should  be  brought  to  punish- 
ment. 

Grentlemen,  I  think  that  no  one  will 
deny  the  necessity  of  the  solemn  inquiry 
in  which  we  are  engaged.  There  has  re- 
cently been  in  this  county  an  armed  in- 
surrection; the  law  has  been  set  at  de- 
fiance :  there  has  been  an  attempt  to  take 
forcible  possession  of  the  town  of  Newport ; 
there  has  been  a  conflict  between  the  in- 
surgents and  the  Queen's  troops;  there 
has  been  bloodshed ;  the  loss  of  many  lives. 
The  intelligence  of  these  outrages  has 
caused  alarm  and  dismay  throughout  the 
kingdom. 

Oentlemen,  various  persons  charged  with 
having  been  concerned  in  these  outrages 
were  committed  on  a  charge  of  the  highest 
crime  known  to  the  law.  Not  only  on  ac- 
count of  the  importance  of  the  occasion, 
but  from  the  forms  of  law  that  are  required 
where  such  a  charge  is  brought  forward, 
it  became  necessary  that  Her  Majesty 
should  issue  a  special  commission  into  this 
county  for  the  trial  of  th  e  accused .  Gentle- 
men, a  bill  of  indictment  for  high  treason 
has  been  found  by  the  grand  jury  of  this 
county  against  certain  persons,  and, 
amongst  others,  against  John  Frost,  the 
prisoner  at  the  bar.  But,  gentlemen,  he 
18  still  presumed  to  be  innocent :  all  that 
that  indictment  says  is,  that  it  is  fit  that 
he  should  be  put  upon  his  trial ;  and,  un- 
less there  is  strong,  clear,  and  convincing 
evidence  to  prove  the  guilt  imputed  to 
him,  it  will  be  your  duty  to  say  that  he  is 
not  guilty. 

Gentlemen,  I  need  hardly  caution  you 
to  dismiss  from  your  recollection  all  that 
you  may  have  read  or  heard  upon  this  sub- 
ject. You  are  to  be  gnided  entirely  by  the 
evidence,  and  you  will  proceed  as  if  you 
had  never  heard  of  the  case  until  the  in- 
dictment was  read  over  to  you  by  the  officer 
of  the  Court.  Gentlemen,  I  would  further 
use  the  liberty  to  say  that  you  are  not  to 
act  upon  my  statement,  either  as  to  the 
law  or  the  facts.  The  law  you  will  receive 
from  the  venerable  judges  who  preside 
here;  the  facts  you  will  hear  from  the 
witnesses;  and  you  will  be  guided  entirely 
by  the  evidence  they  give,  and  by  the  credit 
that  vou  think  their  testimony  may  be  en- 
titlea  to. 

Gentlemen,  a  most  important  charge  is 
given  to  you,  to  consider  of  the  guilt  or 
innocence  of  the  prisoner.  No  men  can 
have  higher  functions  to  discharge:  the 
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life  aud  the  reputation  of  the  accused  are 
in  your  hands.  You  Tvill  likewise  allow 
me  to  remind  you  that  there  are  in  your 
hands  the  pul^lic  safety  and  the  public  jus- 
tice of  the  country. 

Gentlemen,  this  indictment  against  John 
Frost  consists  of  four  counts.  There  arc 
two  for  levying  war  against  Her  Majesty 
in  her  realm  ;  the  third  is  for  compassing 
to  depose  the  Queen  from  her  royal  state 
and  dignity;  and  the  fourth  is  for  com- 
passing to  levy  war  against  the  Queen 
with  intent  to  compel  her  to  change  her 
measures.  Gentlemen,  I  believe,  accord- 
ing  to  the  instructions  I  have  received, 
that  there  will  be  evidence  which  will 
bring  home  the  charge  against  the  prisoner 
at  the  bar  upon  each  of  these  four  counts ; 
but  it  is  probable  that  your  attention  may 
be  chiefly  directed  to  the  first  two  counts 
of  the  indictment,  for  levying  war  against 
the  Queen  in  her  realm. 

Gentlemen,  these  two  counts  are  frarafed 
upon  an  ancient  Act  of  Parliament  passed 
in  the  25th  jyear  of  the  reign  o(  E (heard 
3.,  a  statute  which  has  been  considered 
the  safeguard  of  the  liberties  of  England  ; 
another  Magna  Charta;  a  statute  which, 
if  properly  enforced,  is  likewise  to  be  con- 
sidered a  safeguard  of  the  pablic  peace 
and  tranquillity.  It  is  a  statute,  gentle- 
men, that  is  neither  to  be  strained,  nor  is 
it  to  be  evaded  and  frittered  away.  There 
had  been,  in  the  reign  of  Edward  3.) 
complaints  that  the  law  of  treason  was 
vague  and  unknown ;  and  to  rescue  the 
country  from  that  miserable  servitude  this 
statute  was  passed.  It  is  intituled,  **  A 
declaration  which  offences  shall  be  ad- 
judged treason,*'  and  it  thus  begins  : — 

"  Item,  whereas  divers  opinions  have  been 
before  this  time  in  what  case  treason  shall  be 
laid  and  in  what  not ;  the  King,  at  the  request 
of  the  Lords  and  of  the  Commons,  hath  made  a 
dechiration  in  the  manner  as  hereafter  followeth, 
that  i«<  to  say  '* — 

Now  these  things  that  follow  are  de- 
clared to  be  treason  ? — 

**  when  a  man  doth  compass  or  imagine  the  death 
of  our  Lord  the  King  ....  or  i/  a  man  do  levy 
war  against  our  Lord  the  King  in  his  realm j  or 
be  adherent  to  the  King's  enemies  in  bis  realm, 
giving  to  them  aid  and  comfort  in  the  realm  or 
elsewhere,  and  thereof  be  probably  attainted  of 
open  deed  by  the  people  of  their  condition." 

It  is,  therefore,  hereby  declared  to  be  a 
substantive  treason  to  levy  war  against 
the  King  in  his  realm.  That  is  to  be  proved 
by  acts  that  arc  done,  and  it  mu^^t  be 
proved  clearly  and  satisfactorily. 

But  then,  gentlemen,  it  is  not  every 
breach  of  the  public  peace,  even  with  an 
armed  force,  that  amounts  to  the  crime  of 
treason.  It  must  be  for  some  public  ob- 
ject, and  upon  some  premeditated  plan ; 


and  this  is  guarded  by  the  statute  itself, 
for  the  statute  goes  on  with  a  proviso  or 
enactment  in  these  words :  — 

*'  And  if  per  case  any  man  of  this  realm  ride 
armed  covertly  or  secretly  with  men  of  arms 
against  any  other  to  slay  him  or  rob  him,  or 
take  him  or  retain  him  till  be  tiath  made  fine  or 
ransom  for  to  have  his  deliverance,  it  is  not  the 
mind  of  the  Kin?  nor  his  Council  thac  in  such  case 
it  shall  be  judged  treason ;  but  shall  be  judged 
felony  or  trespass  according  to  the  laws  of  the 
land  of  old  time  used,  and  according  as  the  case 
requireth."(a> 

Therefore,  gentlemen,  you  have  the  line 
drawn  bv  the  statute  itself ;  for  it  is  not 
to  be  held  treason  to  ride  armed,  to  slay  & 
person,  or  to  rob  him,  or  to  take  him  or  to 
retain  him  till  he  hath  made  fine  or  ran- 
som. Wherever  there  is  private  revenge 
only  to  be  gratified,  or  a  private  grievance 
to  be  redressed,  or  a  private  object  to  be 
attained,  although  force  may  be  used,  and 
although  this  may  be  an  ofience  against 
the  law,  it  does  not  amount  to  the  crime 
of  treason.  But  where  you  have  an  armed 
force  setting  the  law  at  defiance  for  a 
general  object,  gentlemen,  that  is  an  of- 
fence comprehended  by  this  Act  of  Parlia- 
ment. Levying  war  against  the  King  does 
not  mean  merely  heading  a  force  by  a  pre- 
tender to  the  Crown,  according  to  the  in- 
stances that  we  have  in  the  wars  of  York 
and  Lancaster,  or  as  in  the  rebellions  ia 
the  year  1715  or  1745,  but  it  is  where  there 
is  an  armed  force  seeking  to  supersede 
the  law  and  to  gain  some  public  object. 

Gentlemen,  that,  of  course,  is  not  to  rest 
upon  my  authority.  I  will  state  to  you 
upon  this  subject  the  authority  of  one  of 
the  most  eminent,  most  learned,  and  most 
constitutional  judges  that  ever  adorned 
the  English  bench — I  mean  Sir  Michael 
Foster.  Gentlemen,  he  has  defimed  the 
offences  that  this  statute  comprehends, 
and  after  pointing  out  that  it  is  not  to 
apply  to  private  cases,  he  goes  on  thus ;  I 
will  read  the  whole  of  the  passage,(&)  that 
it  may  be  fairly  before  you : — 

"  The  case  of  the  Earls  of  Gloucester  and 
Hereford,  and  many  other  cases  cited  by  Hale^ 
some  before  the  Statute  of  Treasons  and  others 
after  it,  —  thQse  assemblies,  though  attended, 
many  of  them,  with  bloodshed,  and  with  the 
ordinary  apparatus  of  war,  were  not  holden  to 
be  treasonable  assemblies.    For  they  were  not> 
in  construction  of  law,  raised  against  the  £ 
or  Uis  liojal  Majesty,  but  for  purposes  of  a 
vate  personal  nature.     Upon  the  same  princ 
and  within  the  reason  and  equity  of  the  stat 
risings  to  maintain  a  private  claim  of  right 
to  destroy  particular  inclosures,  or  to  ren 
nuisances  which  affected,  or  were  thougl: 
affect,  in  point  of  interest,  the  parties  asseml 

(a)  25  Edw.  3.  c.  3.  s,  2. 
\b)  Fost.  210,  211. 
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for  these  purposes,  or  to  break  prisons  in  order 
to  release  particular  persons,  without  any  other 
eiri  umstauce  of  aggravatioD,  have  not  been 
hdden  to  amount  to  levying  war  within  the 
statnte.  And  upon  the  same  principle  and  within 
the  same  equity  of  the  statute,  I  think  it  was 
▼en'  rightly  holden  by  five  of  the  judges,  that  a 
rising  of  the  weavers  in  and  about  London  to 
destroy  all  engine-looms — machines  which  ena- 
bled those  of  the  trade  who  made  use  of  them 
to  undersell  those  who  had  them  not — did  not 
amount  to  levying  war  within  the  statute ;  though 
grtat  outrages  were  committed  on  that  occasion, 
Dot  only  in  London  but  in  the  adjacent  counties, 
and  the  magistrates  and  peace  officers  were  re- 
sisted ami  affiroitted.  For  those  judges  con- 
sidered the  whole  affair  merely  as  a  private 
quarrel  between  men  of  the  same  trade,  about 
the  use  of  a  particular  engine,  which  those  con- 
cerned in  the  ruling  thought  detrimental  to  them. 
Yivti  of  the  judges,  indeed,  were  of  a  different 
opinion.  But  the  Attorney  General  thought 
proper  to  proceed  against  the  defendants  as  for 
a  riot  only." 

These  are  the  varioas  instances  in  which 
he  says  the  statnte  does  not  apply. 

**  But  every  insurrection  which  in  judgment 
of  law  is  intended  against  the  person  of  the 
King,  be  it  to  dethrone  or  imprison  him,  or  to 
oblige  him  to  alter  his  measures  of  government, 
or  to  remove  evil  counsellors  from  about  him — 
these  risings  all  amount  to  levying  war  within 
the  statute  whether  attended  with  ihc  pomp  and 
circumstances  of  open  war  ox  not.  And  every 
conspiracy  to  levy  war  for  these  purposes, 
though  not  treason  within  the  clause  of  levying 
-war,  is  vet  an  overt  act  within  the  other  clause 
of  compassing  the  King^s  death.  For  these  pur- 
poses cannot  be  effected  by  numbers  and  open 
£9rce  without  manifest  danger  to  his  person."' 

Then  follows,  gentlemen,  this  passage, 
-which  will  require  your  particular  atten- 
tion:— 

"Insurrections  in  order  to  throw  down  all 
inelosares,  to  alter  the  established  law,  or 
change  religion,  to  enhance  the  price  of  all 
labour,  or  to  open  all  prisons ;  all  risings  in 
order  to  affect  these  innovations  of  a  public  and 
gCDcral  concern  by  an  armed  force  are,  in  con- 
stmction  of  law,  high  treason,  within  the  clause 
of  levying  war.  For  though  they  are  not 
ierelled  at  the  person  of  the  King  they  are 
against  His  Royal  Majesty  ;  and,  besides,  they 
hiTe  a  direct  tendency  to  dissolve  all  bonds  of 
society,  and  to  destroy  all  property  and  all 
eoverament  too,  by  numbers  and  an  armed 
urrections,   likewise,  for  redressing 

gjrievances,  or  for  the  expulsion   of 

*s  in  general,  or  indeed  of  any  single 

ving  here  under  the  protection  of  the 

,  or  for  the  reformation  of  real  or  imaginary 

a  public  nature,  and  in  which  the  in- 

s  have  no  special  interest,— risings  to 

:  these  ends  by  force  and  numbers  are,  by 

'ion  of  law,  within  the  clause  of  levying 

■  they  are  levelled  at  the  Bang's  Crown 


Gentlemen,  it  will  not  be  said,  I  hope, 
in  this  case,  that  we  are  resorting  to  con- 
constructive  treasons  or  interpretative 
treasons ;  we  seek  to  bring  our  case  with- 
in the  specific  offence  defined  by  the  Act 
of  Parliament,  as  that  Act  of  Parliament 
has  ever  been  understood  from  the  tim 
that  it  was  passed  in  the  reign  of  iJd- 
ward  3.  Gentlemen,  if  armed  insurrec- 
tions were  not  considered  as  treason,  and 
to  be  punished  with  the  greatest  severity 
of  the  law,  what  safety  could  there  be  for 
society  ?  There  are  many  temptations 
of  ambition,  of  revenge,  of  wrong-headed 
zeal,  which  may  lead  individuals  to  at- 
tempt to  bring  about  a  revolution  in  the 
Government,  and  to  change  the  existing 
state  of  affairs.  If  such  attempts  could  be 
made  at  the  mere  peril  of  the  punishment 
inflicted  on  misdemeanors  there  is  great 
reason  to  fear  that  they  would  not  be  rare, 
although  they  lead  to  confusion,  blood- 
shed, and  a  general  dissolution  of  society. 

Gentlemen,  there  is  another  passage  in 
Sir  Mwliael  Foster's  Law  of  Treason  which 
follows  soon  after,  and  which  may  be  very 
material  for  your  consideration  in  this 
case ;  at  section  10  of  the  same  chapter  he 
6  ays  this : — 

**  Attacking  the  King*B  forces  in  opposition  to 
his  authority  upon  a  march,  or  in  quarters,  is 
levying  war  against  the  King  ;  but  if  upon  a 
sudden  quarrel,  from  some  affront  given  or 
taken,  the  neighbourhood  should  rise  and  drive 
the  forces  out  of  their  quarters  that  would  be  a 
great  misdemeanour,  and  if  death  should  ensue 
it  may  be  felony  in  the  assailants  but  it  will 
not  be  treason,  because  there  was  no  intention 
against  the  King's  person  or  government." 

You  have  it  here  laid  down  that  attack- 
ing the  King's  forces  in  opposition  to  his 
authority  upon  a  march,  or  in  quarters, 
is  levying  war  against  the  King.  If  it 
should  be  upon  some  sudden  affray,  upon 
provocation  given,  or  without  premedita- 
tion, it  may  be  a  great  riot,  but  it  does 
not  amount  to  levying  war ;  but  where  it 
is  an  attack  upon  the  King's  troops,  by 
premeditation  and  design,  that  is  a  sub- 
stantive offence  within  the  Act  of  Parlia- 
ment. 

Gentlemen,  I  may  briefly  allude  to  the 
law  as  it  is  connected  with  the  other  two 
counts  of  the  indictment.  They  are 
framed  upon  an  Act  of  Parliament  that 
was  passed  in  the  36th  year  of  the  reign 
of  his  late  Majesty  King  George  3. (a)  with 
the  view  of  expounding  and  defining  more 
accurately  in  some  respects  the  Act  of 
Edward  3.  Gentlemen,  the  7th  chapter 
of  the  36th  of  George  3.  enacts — 

**that  if  any  person  or  persons  shall,  within 
the  realm  or  without,  compass,  imagine,  invent, 
devise,  or  intend  death  or  destruction,  or  any 

(a)  See  above,  p.  90  (a). 
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bodily  harm  tending  to  death  or  destroction, 
maim  or  womiding,  imprisonment  or  restraint 
of  the  person  of  the  same  our  Sovereign  Lord 
the  King,  hit  heirs  and  successors,  or  to  deprive 
or  depose  him  or  them  from  the  styl**,  honour, 
or  kmgly  name  of  the  imperial  crown  of  this 
realm,  or  of  any  other  of  His  Majesty*!  do- 
minions or  countries;  or  to  levy  war  against 
Hii  Majesty,  his  heirs  and  successors,  within 
this  realm,  in  order  by  force  or  constraint  to 
compel  him  or  them  \o  change  his  or  their 
measures  or  counsels,  or  in  order  to  put  any  force 
or  constraint  upon,  or  to  intimidate  or  overawe 
both  Houses  or  either  House  of  Pariiament ; 
or  to  move  or  stir  any  foreigner  or  stranger 
with  force  to  invade  this  realm,  or  any  other  His 
Majesty's  dominions  or  countries  under  the 
obeisance  of  His  Majesty,  his  heirb  and  suc- 
cessors; and  such  compassing,  imaginations, 
inventions,  devices  or  intentions,  or  any  of 
them  shall  express,  utter  or  declare,  by  publish- 
ing any  printing  or  writing,  or  by  any  overt 
act  or  deed,  being  legally  convicted  diereof  upon 
the  oaths  ot  two  lawful  and  credible  witnesses, 
upon  trial,  or  otherwise  convicted  or  attainted 
by  due  course  of  law,  then  every  such  person 
and  persons  so  as  aforesaid  offending  sliall  be 
deemed,  declared  acd  adjudged  to  be  a  traitor." 

Gentlemen,  the  third  connt  of  this 
indictment  charees  the  prisoner  with 
having  cumpaBsed  to  dethrone  the  Queen 
from  her  royal  state  and  dignity ;  and  if 
it  shall  appear  in  evidence  before  you  that 
there  was  an  armed  insurrection,  that  the 
object  of  that  was  of  a  public  nature,  that 
it  was  to  sapersede  the  authority  of  the 
Crown,  then  I  humbly  apprehend  that 
ihis  count  of  the  indictment  would  like- 
wise be  supported. 

Gentlemen,  the  last  count  of  the  in- 
dictment charges  the  prisoner  with 
having  compassed  to  levy  war  with  a 
view  to  compel  Her  Majesty  to  change 
her  measures.  Again,  gentlemen,  tlult 
is  to  be  proved  by  overt  acts ;  but  if  it 
shall  appear,  as  I  have  just  stated  to  you, 
that  there  was  this  plan,  and  that  this 
plan  was  carried  into  effect  until  it  was 
actually  subdued  by  superior  force,  then, 
gentlemen,  that  was  a  clear  levying  of 
war  against  the  Queen  within  her  realm, 
and  there  can  be  no  doubt  that  that  was  a 
compassing  to  levv  war  within  the  mean- 
ing of  the  Act  of  Parliament. 

Gentlemen,  before  I  conclude  these 
observations  upon  the  law  of  the  subject, 
which  of  course  I  make  with  humble 
deference,  under  the  direction  that  you 
will  receive  from  my  Lords  the  Judges, 
I  will  refer  vou  to  the  latest  authority 
which  is  to  be  found,  and  there  can  be 
none  higher  upon  this  subject.  From  the 
time  that  Sir  Michael  Foster  wrote  down 
to  the  time  that  the  judges  have  as- 
sembled under  this  commission  I  believe 
that  the  authority  of  Sir  Michael  Foster, 
which  I  have  road  to  you,  has  been  uni- 


formally  recognised.  Gentlemen,  what  I 
am  now  going  to  read  is  part  of  the  charge 
of  that  great  judge.  Lord  Tenterden,^  in 
expNoundine  the  law  in  the  case  of  Arthur 
ThisUewom.  He  here  takes  a  view  both 
of  the  old  statute  of  Edward  3.  and  of  the 
modem  statute  of  the  36th  of  George^  3. 
In  charging  the  grand  jurvat  the  opening 
of  the  commission  as  to  the  evidence  that 
was  to  be  received,  and  how  the  charge 
was  to  be  established,  he  uses  these 
words: — 

"  Before  the  passing  of  the  late  statute  it  had 
been  settled  by  several  cases  actually  adjudged, 
and  by  the  opinions  of  the  text  writers  on  this 
branch  of  the  law,  that  all  attempts  to  depose 
the  King  from  his  royal  state  and  title,  to  re- 
strain his  person,  or  to  levy  war  against  him, 
and  all  conspiracies,  consnltadons,  and  agree- 
ments for  the  accomplishment  of  these  objects, 
were  overt  acts  of  compassing  and  imagimng 
the  death  of  the  King.  By  this  statute  the 
compassing  or  intending  to  commit  these  acts — 
that  is,  to  depose  His  Msjesty,  to  restrain  his 
person,  or  to  levy  war  against  him  for  the 
purposes  that  I  have  mentioned — is  made  a 
substantive  treason,  and  thereby  the  law  is 
rendered  more  clear  and  plain,  both  to  those 
who  are  bound  to  obey  it  and  to  those  who  are 
engaged  in  the  administration  of  it.  It  may  be 
proper  for  me  to  add  that  it  has  been  established 
in  the  like  manner  that  the  pomp  and  circum- 
stances of  military  array,  such  as  usually  attend 
regular  warfare,  are  by  no  means  necessary  to 
constitute  an  actual  levying  of  war,  within  the 
true  meaning  of  the  ancient  statute.  Insurrec- 
tions and  risings  for  the  purpose  of  effecting 
by  force  and  numbers — however  ill-arranged, 
provided,  or  organised — any  innovation  of  a 
public  nature,  or  redress  of  supposed  public 
grievances  in  which  the  parties  had  no  special 
or  particular  interest  or  concern,  have  been 
deemed  instances  of  the  actual  levying  of  war 
and  consequently  to  compass  or  imagine  such 
an  insurrection  m  order,  by  force  and  numbers, 
to  compel  His  Majesty  to  alter  his  measures  or 
counsels,  will  be  to  compass  or  imagine  the 
levying  of  war  against  His  Majesty  for  that 
purpose  within  the  just  meaning  of  the  modem 
statute.  Rebellion  at  its  first  conunencement 
is  rarely  found  in  military  discipline  or  array, 
although  a  little  success  may  soon  enable  it  to 
assume  them.*' (a) 

Then  I  find  that  very  learned  judge 
lavs  down  the  same  principles  as  Sir 
Michael  Foster,  and  says  that — 

"  insurrections  and  risings  for  the  pmj  * 

effecting  by  force  and  numbers — howeve 
arranged,  provided,  or  organised — any  inr 
tion  of  a  public  nature,  or  redress  of  suppc 
public  grievances,  in  which  the  parties  ha<J 
special  or  particular  interest  or  concern, ' 
been  deemed  instances  of  the  actual  levy'* 
war." 


(a)  33  St.  Tr.  684. 
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Hare  been  deemed  instances,  of  course 
with  his  approbation,  an i  as  he  conceives, 
according  to  the  law  of  the  land. 

Gentlemen,  I  really  am  not  aware  that 
any  difficult  or  doubtful  point  of  law 
reapectiog  the  interpretation  of  either 
statute  can  possibly  arise  in  this  case.  I 
will  therefore  proceed  to  gire  you  a  short 
outline  of  the  facts  which,  as  I  under- 
stand, will  be  clearly  proved  before  you 
in  evidence.  Grentlemen,  for  that  purpose 
I  most  remind  you  of  the  geographical 
situation  of  the  county  in  which  the  dis- 
turbances took  place.  You  are  probably 
well  acquainted  with  what  is  called  the 
Hill  district  in  the  county  of  Monmouth' a) ; 
that  is  of  a  triangular  form  ;  the  triangle 
having  for  its  apex  Bisca,  a  plnce  about 
fire  miles  from  Newport ;  the  base  is  at  the 
distance  of  from  fifteen  to  twenty  miles  as 
you  ascend  the  country ;  on  the  west  side 
you  have  Kantyglo  and  the  Beaufort  iron 
works  ;  on  che  east  side  you  have  Blaen- 
avon  and  the  hills  in  that  neighbourhood, 
Blorenge  being  the  highest.  Gentlemen, 
that  country  U  intersected  by  deep  glens, 
watered  by  mountain  streams.  Of  these 
the  most  considerable  are  the  Bumnev  on 
the  west,  and  the  Sirhowy,  which  nows 
nearly  parallel  to  it.  Then  comes  the 
Ebbvr.  High  up  the  country  there  are 
the  Ebbw  Fauch  and  the  Ebbw  Vaur,  and 
they  join  and  flow  down  towards  New- 
port. Near  Pontypool  there  is  the  Afon, 
which  rises  at  the  foot  of  the  Yarteg 
mountain. 

Gentlemen,  in  that  country,  as  you  are 
aware,  there  are  rich  mines  of  coal  and 
iron.     These    of   late    years   have  been 
worked  to  a  very  great  extent ;  and  those 
mountains  and  valleys  which  fifty  years 
ago  were  almost  uninhabited,  having  only 
a   few  shepherds'  huts  scattered  up  and 
down,  are  now  the  seat  of  a  dense  popula- 
tion, estimated,  I  think,  at  above  40,000, 
who  are  employed  in  working  the  mines 
and  in  supplying  the  wants  oi  the  work- 
no  en.    Gen  demon,  I  am  afraid  that  this 
population    which   has  suddenly   sprung 
up  i^,  in  many  instances,  not  of  the  most 
peaceable     description.      I     am    afraid, 
gentlemen,  that  ignorance  prevails  there 
to  an  extent  very  much  to  be  deplored, 
and  that  many  of  the  persons  who  live  in 
this  district  are  subject  to  be  practised 
~iy  designing  men.    It  would  appear 
his  population  has  been  organised 
'^  3Stabli8hment  of  affiliated  societies, 
!^  upon  any  occasion  a  command 
l)e  issued  and  circulated  among  the 
ition,  and  speedily  obeyed, 
itlemen,  it  wiU  appear  that  the  pri- 
John  Frost,  who  nad  been  for  many 
"'.  a  linen-draper  in  the  town  of  New- 

(a)  See  map  below. 


port,  had  very  extensive  influence  in  this 
part  of  the  country — I  mean  in  the  hill 
district,  in  Monmouthshire.  Newport, 
you  are  well  aware,  is  the  place  from 
which  the  coal  and  the  iron  obtained  in 
those  mines  is  exported  ;  it  is  a  consider- 
able town,  and  very  great  importance 
must  be  attached  to  it.  It  is  the  highway 
from  South  Wales  to  Bristol,  to  Glouces- 
ter, to  Birmingham,  and  to  the  north  of 
Enff'iand. 

Gentlemen,  it  will  appear  before  you, 
that  in  the  week  before  Sunday,  the  3rd 
of  November,  a  plan  was  laid  for  a  general 
rising  of  the  population  of  this  district,  to 
take  place  on  the  night  of  that  Sand-aiy.(a) 
There  were  various  consultations  held,  at 
which  Mr.  Frost  was  present.  These  were 
held  chiefly  at  a  place  called  Blackwood, 
which  is  between  the  Buraney  and  the 
Sirhowy.  There  is  a  public-house  there, 
caUed  the  "  Coach  and  Horses,"  where 
there  was  a  lodge  or  society  of  Chartists, 
and  at  which  meetings  were  held,and  where 
it  is  quite  clear  that  this  design  was  ma- 
tured. There  was  particularly  a  meeting 
on  the  Friday  before  the  Sunday;  that 
would  bo  the  1st  of  November.  At  that 
meeting  deputies  attended  ;  there  was  a 
a  return  of  the  armed  force  that  could  be 
mustered ;  and  it  will  appear  that  the 
scheme  was  laid  which  was  afterwards  to 
be  carried  into  effect.  What  was  that 
scheme  P  Gentlemen,  it  will  appear  that 
orders  were  to  be  issued  that  the  men 
should  assemble  armed  on  the  evening  of 
Sunday,  the  3rd  of  November.  There  were 
to  be  three  piincipal  divisions :  one  was  to 
be  under  John  Frost  himself,  at  that  time 
stationed  at  Blackwood;  another  was  to 
be  under  Zephaniah  WilliamSf  who  lived 
higher  up  the  country ;  he  kept  a  beer- 
shop,  at  a  place  called  Coal  brook  Yale, 
which  is  on  the  river  Ebbw,  near  Nant- 
yglo ;  he  was  to  collect  the  men  on  the 
hills  up  the  country,  and  to  bring  them 

(a)  As  to  Chartiut  plans  for  a  g^cneral  insur- 
rection, and  the  measures  taken  to  meet  them, 
see  Sir  W.  Napier's  Life  of  his  brother.  Sir  C.  J, 
Napier,  who  was  commanding  the  Northern  Dis- 
trict at  this  time,  vol.  2,  pp.  L-126  ;  also  Gam- 
mage's  History  of  the  Chartist  Movement,  p. 
174,  &c. ;  Somerville's  Autobiography  of  a 
Working  Man,  p.  422  ;  Frost's  Forty  Years*  Re- 
col  lectio  us,  pp.  96-117;  also  article  by  the  late 
Dav-id  Urquhart  in  the  "  Diplomatic  Review,** 
July  1873,  p.  209,  in  which  the  writer  claims  to 
i  have  averted  a  general  Chartist  rising  through- 
out the  kingdom  by  persuading  the  leaders  in 
London  that  they  were  the  victims  of  a  Russian 
intrigue ;  Lovett's  Life  and  Struggles,  p.  238 ; 
and  Mr.  E.  C.  K.  Gonner's  article  on  the 
Early  History  of  Chartism  in  the  "  English  His- 
torical Review,'*  October  1889,  p.  642.  For 
other  abortive  attempts  see  the  trials  of  the 
Bradford  and  Sheffield  Chartists,  Appendix  A. 
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down  towards  Newport.  The  third  divi- 
sion was  to  be  under  the  control  of  a 
person  of  the  name  of  William  J  ones  ^  a 
watchmaker,  at  Pontypool.  He  was  to 
collect  the  men  more  to  the  north  and  the 
east,  and  to  bring  them  down  to  the  low 
country.  These  three  divisions  were  all 
to  meet  somewhere  about  Risca  or  the 
"  Kefn,"  about  five  miles  from  Newport. 
The  plan  was  that  they  should  he  at  that 
place  by  about  midnight,  and  being  as- 
sembled there,  they  were  to  march  on  to 
Newport,  which  they  were  to  reach  at 
about  two  in  the  morning,  at  a  time  when 
it  was  expected  that  there  could  be  no 
preparation  to  receive  them,  when  the  in- 
habitants were  buried  in  sleep,  entirely 
disarmed,  and  even  without  the  suspicion 
of  danger.  Arriving  at  Newport,  they 
were  to  attack  the  troops  that  were  there ; 
they  were  to  get  possession  of  the  town, 
to  break  down  the  bridge  which  is  there 
erected  across  the  river  Usk ;  Newport,  as 
you  are  aware,  being  at  the  mouth  of  that 
river :  they  were  to  stop  the  mail ;  and 
this  was  to  be  a  signal  by  which  the  suc- 
cess of  the  scheme  was  to  be  announced ; 
the  mail  bag  from  Newport  not  arriving 
at  Birmingham  in  an  hour  and  a  half,  it 
would  be  known  by  those  who  were  in 
concert  with  them,  as  it  was  said,  in  that 
town,  that  this  scheme  had  succeeded. 
There  was  to  be  a  general  rising  through 
Lancashire  and  througiiout  the  kingdom, 
and  Charter  law  universally  and  instantly 
established,  (a) 

Gentlemen,  there  never  was  the  re- 
motest chance  of  this  scheme  being  ac- 
complished; but,  gentlemen,  if  it  had  not 
been  that,  providentially,  the  night  be- 
tween the  Sunday  and  the  Monday  was 
one  of  the  darkest  and  most  tempestuous 
known  for  many  years,  it  is  difficult  to 
conjecture  the  degree  of  mischief  that 
might  have  been  effected,  before  the  in- 
surrection could  have  been  suppressed, 
and  peace  and  tranquillity  restored. 

Gentlemen,  John  Frost,  the  prisoner, 
remaining  at  Blackwood,  the  men  that 
were  to  be  under  his  command  did  assem- 
ble, and  march  considerably  earlier  than 
the  other  divisions.  He  crossed  over  from 
Blackwood  to  Newbridge,  which  is  in  the 
Ebbw  Vale ;  he  came  down  by  Abercarn 
to  Risca  and  the  "Welch  Oak";  and 
there  he  was  early  in  the  night;  but  from 
the  difficulties  that  the  other  two  divisions 
had  to  encounter,  which  were  to  come 
from  the  other  parts  of  the  country,  they 
did  not  arrive  till  long  after  the  expected 
hour.  Zepha/niah  Williams^  who  was  to 
bring  the  men   from  Nantyglo,  did  not 

(a)  iso  evidence  offered  on  this  part  of  the 
case,  which  was  withdrawn,  but  see  authorities 
cited  above. 


arrive,  I  l>elieve,  till  after  daylight: .  TFi7- 
liam  Joties,  who  was  to  bring  the  men 
from  the  neighbourhood  of  Pontypool,  was 
likewise  too  late.  There  was  one  detach- 
ment or  division  of  his  force  nndor  a 
person  of  the  name  of  Britan,  which,  I 
believe,  did  arrive  in  time,  but  William 
Jones,  with  the  main  body  that  were  to 
come  from  that  part  of  the  country,  was 
long  after  the  appointed  time.  John 
Frost,  the  prisoner,  having  come  down 
to  the  neighbourhood  of  RiKca  and  the 
*'  Kefn,"  remained  there  till  shortly  be- 
fore daylight,  and  then  he  thought  it 
necessary  to  muster  the  forces  that  were 
then  collected,  and  to  march  on  upon 
Newport.  Grentlemen,  there  were  col- 
lected at  that  time,  according  to  the  best 
computation  that  can  be  made,  about  o.OOO 
men ;  many  of  them  were  anned  with 
guns  and  pistols,  many  with  spears  or 
pikes,  many  with  an  instrument  called  a 
mandril,  which,  as  1  understand,  is  made 
of  iron,  and  used  for  picking  coals  in  the 
mines,  resembling  a  pickaxe  in  shape,  a 
very  dangerous  and  deadly  weapon  if 
used  as  a  weapon  of  offence.  Others  had 
scythes  fixed  upon  poles,  and  those  who 
could  not  get  arms  were  provided  with 
sticks  and  bludgeons.  Gentlemen,  Mr. 
Frost  took  the  command,  and  marched 
on  towai'ds  Newport.  They  marched  in 
military  order,  five,  I  think,  abreast.  The 
word  of  command  was  given  from  time  to 
time  by  Frost,  and  they  came  down  from 
the  '*  kefn  "  by  Pye  Corner  to  Tredegar 
Park,  which  is  the  seat  of  Sir  Chirles 
Morgan,  and  through  which  a  high  road 
and  a  tramroad  pass.  By  the  time  they 
got  to  Tredegar  Park  day  had  dawned. 
They  marched  on  by  the  "  Waterloo  ** 
public-house  till  they  came  to  the  Conrt- 
y-Bella  machine,  which  is  about  half  a 
mile  from  the  town  of  Newport,  a  weigh- 
ing machine  by  the  roadside;  and  in- 
quiries were  then  made  by  Frost  with 
respect  to  the  state  of  aflfairs  in  Newport. 
Gentlemen,  I  will  now  mention  to  you 
what  had  been  going  forward  in  Newport 
during  the  night.  It  was  on  the  Sunday 
that  intelligence  was  brought  to  Newport 
of  these  movements  in  the  hill  country. 
Fortunately,  gentlemen,  the  then  mayor 
of  Newport  was  Mr.  Phillips,  now  Sir 
Tliomas  Phillips,  who  behaved  upon  this 
occasion  in  a  constant,  firm,  and  .^ 
gent  manner,  for  which  his  country  i 
ever  be  deeply  indebted  to  him.  Sp 
constables  had  been  sworn  in,  and  ^ 
stationed  at  the  most  important  po 
There  are  three  principal  inns  at  New] 
—there  is  the  **Westgate,"  the  "  Ki 
Head,"  and  the  **  Parrot."  These  \ 
considered  the  principal  stations,  an; 
those  places  the  special  constables 
fiist  stationed.    The  "Westgate** 
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in  the  market  place,  and  was  considered 
the  most  important  station  of  all.  Gen- 
tlemen, the  mayor  went  to  the  **  West- 
^tc  *'  with  other  magistrates,  and  he  sat 
up  doHng  the  whole  night,  sending  ont 
palrols  fo?  information,  and  making 
the  best  preparations  that  he  could  to 
preserve  the  peace  and  defend  the  town. 
When  day  had  dawned,  intelligence  weis 
brought  that  the  insurgents  were  ad- 
vancing, and  were  in  the  neighbourhood  of 
Newport.  He  had  sent  oat  a  person,  whom 
I  will  call  before  you  as  a  witness,  of  the 
name  of  Walker,  to  gain  information  ;  that 
person  had  been  shot  at,  and  returned 
dangerously  wounded  ;  the  object  of  those 
who  assailed  him  being  to  intercept  all 
communication  between  Newport  and  the 
upper  country,  from  which  the  insurgents 
were  descending. 

Gentlemen,   the  mayor  then  sent    for 
military  assistance.    There  were  in  the 
neighbourhood    only    one     company     of 
soldiers,  under  the  command  of  Captain 
Stctch ;  they  were  stationed  in  the  work- 
house, which  had  been  converted  into  a 
temporaiy  barrack,  and  is  upon  the  out- 
akirts  of  the  town.     Captain  Stack  sent 
thirty  men  to  the  assistance  of  the  mayor, 
under  the  command  of  Lieutenant  Gray 
and  two  sergeants.    I  believe  the  barracks 
are  about  half  a  mile  from  the   '*  West- 
gato  "  Inn.     Lieutenant  Gray  brought  his 
men  to  the  "  Westgate"  Inn,  and  in  a  little 
tame  they  were  stationed  in  a  room  in  that 
inn,  which  it  will  be  material  that  I  should 
describe  to  you. (a)     Gentlemen,  that  inn  is 
in  Westgate   Street,  fronting  the   north. 
On  the  east  side  there  is  a  room  with  a 
bow  window  looking  towards  the  street ; 
in  that  room  the  military  were  stationed. 
There  is  a  corresponding  room   on  tho 
western    side  of   the   "  Westgate  '*    Inn, 
where  the  magistrates  hnd  been  assembled. 
Between  those  two  rooms  there  is  a  cor- 
ridor or  passage,  which  you  will  find  was 
peculiarly  the  scene  of  bloodshed.    The 
special    constables    remained  before  the 
door  of  the   inn,   where  they  had    been 
placed.    The  military  had  not  loaded  their 
guns,  and  it  will  be  a  fact  most  material 
for  yrmr  consideration  in  this  case,  that 
they  did  not  even  load  their  guns  until 
they  had  been  fired  upon. 

Gentlemen,    this    being    the    state    of 

**''"s  in  Newport,  as  the  insurgents  were 

reaching.   Frost  at  the  head  of   the 

f,  and  giving  the  word  of  command, 

T  reached  the  weighing  machine  at 

rt-y-Bella,  and  there   Frost  inquired 

)ecting  the  military.     He  was  told  by 

boys  whom  he  met  near  the  tarnpike, 

a  number  of  the  military  had  been 

towards  the  '*  Westgate  "  Inn.    Upon 

(a)  See  plan  below. 


that,  gentlemen,  the  insurgents  divided; 
part  of  them  turned  to  tho  left  rind  wont 
up  a  hill  to  St.  Woollos  Church  ;  pnrt 
kept  on  to  the  right,  and  went  down  into 
the  town  of  Newport,  through  Commercial 
Street;  this  last  division  afterwards  came 
up  and  joined  the  others  who  had  gone  up 
by  St.  WooUoa  Church  or  the  Friars.  The 
column  then  proceeded  down  Stowe  Hill, 
which  leads  to  the  **  Westgate"  Inn,  where 
Frost  had  been  told  that  the  military  were. 
Gentlemen,  he  still  walked  at  their  head ; 
he  passed  a  place  called  the  Catholic 
chapel,  which  is  close  by  the  **  Wcstjjate  " 
Inn,  at  the  back  of  the  **  Westgate  "  Inn. 
The  insurgents  there  tried  to  gain  ad- 
mission into  the  **  Westgate  "  Inn  by  a  car- 
riage entrance,  which  leads  into  the  court- 
yard, behind  the  premises  that  I  have 
been  describing  to  3'ou ;  that  entrance  is 
from  Westgate  Street;  they  failed  in 
doing  so.  They  then  wheeled  round  in 
front  of  the  |- Westgate"  Inn,  Mr.  Frost 
being  still  with  them.  The  constable;^,  I 
told  you,  were  before  the  door — the  in- 
surgents asked  them  to  surrender.  Some- 
one said,  "  No,  never."  Upon  which  the 
word  of  command,  *' Fire!"  was  given  by 
whom,  you  will  hear  from  the  witnesses. 
Immediately,  gentlemen,  the  firing  did 
begin  upon  the  bow  window  of  the  room 
in  which  the  military  were  stationed,  and 
the  insurgents  then  attempted  to  break  in 
at  the  front  door,  by  the  porch,  into  the 
interior  of  the  house.  They  made  use  of 
their  pikes  for  the  purpose  of  forcing  the 
door;  they  succeeded;  they  got  into  the 
hall;  they  got  into  the  passage  leading 
from  the  magistrates'  room  to  the  room 
where  the  military  were  statio'^ed. 

Gentlemen,  it  was  how  time  for  Lieu- 
tenant Gray  to  do  what  became  him  as 
an  officer  of  Her  Majesty,  and  as  a  subject 
of  this  country,  who  wished  to  preserve 
the  lives  of  his  fellow  subjects,  and  to 
prevent  universal  confusion  from  taking 
place.  Orders  wore  given  to  the  military 
to  load ;  they  loaded.  I  have  mentioned 
to  you  that  this  room  in  which  they  were 
stationed  had  a  bow  window,  that  is  to 
say,  it  had  a  projecting  window,  not  cir- 
cular, but  with  three  sides.  The  window 
shutters  were  shut;  the  glass  had  been 
broken  by  the  shots  that  liad  been  dis- 
charged; but  while  the  window  shutters 
were  shut  the  soldiers  could  not  make 
use  of  their  guns  and  fire  upon  the  in- 
surgents in  front.  Gentlemen,  Lieutenant 
Gray,  who  upon  this  occasion  acted  cer- 
tainly in  a  manner  above  all  praise,  for 
the  moderation,  the  firmness,  the  eneigy, 
and  the  intelligence  that  he  displayed, 
went  to  open  the  shutters  of  one  part  of 
the  window,  the  mayor  of  another,  and 
Sergeant  Daily  of  the  third.  As  the  mayor 
was  opening  the  shutters  he  received  two 
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wonnds,  one  aboat  the  Bhonlder,  and  an- 
other in  the  hip.  Sergeant  Daily  was 
severel}'  wonnded  in  the  head  by  slags 
that  were  poured  in ;  and  a  gun  that  he 
held  in  his  hand  had  the  lock  knocked  off 
by  a  ball  from  the  insurgent*).  The  sol- 
diers were  ordered  to  fire.  Greutlemen,  at ! 
this  time  the  insurgents  had  gained  ad- 
mission into  the  house ;  they  were  in  the 
passage  leading  to  the  room  in  which  the 
military  were  assembled,  and  if  the  order 
to  fire  had  not  then  been  given,  there 
seems  no  reason  to  doubt  that  in  a  few 
minutes  the  military  mast  all  have  been 
massacred.  The  order  was  given  ;  it  was 
speedily  and  effectually  obeyed.  The  in- 
surgents in  the  passage  were  fired  upon, 
and  several  fell.  The  shutters  being  re- 
moved, the  men  directed  their  pieces  from 
the  window;  they  then  had  a  complete 
command  of  the  space  on  which  the  in- 
surgents had  been  drawn  up.  They  fired 
into  the  street,  and  several  were  there 
wounded  and  felL  There  was  a  speedy 
dispersion — they  all  fled  in  every  direc- 
tion. Mr.  Frost  was  not  seen  after  the 
time  when  the  firing  first  began.  Zepha^ 
niah  Williams  was  about  ten  minutes  too 
late.  He  did  arrive  at  last  with  the  Nan- 
tyglo  men — a  band,  I  believe,  nearly  as 
numerous  as  those  that  were  led  on  by 
Mr.  Froet  in  person.  WilHam  Jones,  from 
Ponty])ool,  did  not  get  nearer  than  the 
neifjhbourhood  of  Malpas;  he  was  pro- 
ceeding down  a  lane  to  meet  the  other 
party,  when  he  heard  of  the  disaster  that 
had  taken  place  to  his  associates  in  New- 

)rt,  and  he  likewise  fled,  and  his  men 
Lispersed.     I  should  have  mentioned   to 
you,  gentlemen,  that  all  these  three  par- 
ties,  as    they  came    down,  scoured    the 
country,  and  pressed  into  their  service 
various  persons  who  were  unwilling   to 
attend  them,  but  who  were  compelled  by 
them  to  march,  and  at  the  same  time  they 
seized  all  the  arms  and  ammunition  they  , 
could  find.     Frost  himself  was  observed,  ! 
after  the  action,  as   I  may  call  it,  was  , 
over,  retreating  up  Commercial   Street;  | 
he  was  afterwaras  seen  in  Tredegar  Park, 
about  two  miles  from  Newport,  making 
his  escape  into  a  wood,  and  he  was  appre-  > 
hended  in  the  town  of  Newport  on  the  | 
Monday  evening,  at  the  house  of  a  person 
of    the   name  of  Partridge,  with   loaded 
pistols  and  ammunition  upon  him. 

Gentlemen,  it  will  be  f^or  you  to  say,  if 
these  facts  are  proved,  whether  there  can 
be  any  reasonable  doubt  in  your  minds  of 
the  guilt  of  the  prisoner  at  the  bar.  How 
are  these  facts  to  be  proved?  G-entlemen, 
with  regard  io  the  main  circumstances  of 
the  case,  no  doubt  can  possibly  be  enter- 
tained. I  shall  prove  the  facts  by  wit- 
nesses above  all  exception,  wholly  uncon- 
nected with  these  disturbances,  who  were 


trying  to  establish  peace  and  to  restore 
tranquillity. 

Gentlemen,  with  regard  to  particular 
declarations  made  by  Mr.  Frost,  which 
for  the  present  I  avoid  detailing  to  yon, 
those  most  undoubtedly  will  much  depend 
upon  the  evidence  of  persons  who  were 
more  or  less  concerned  with  him  in  that 
insurrection.  My  learned  friend  will  no 
doubt  make  comments  upon  their  testi- 
monv,  as  he  will  be  fully  justified  in  doing, 
and  he  will  call  them  accomplices.  Gentle- 
men,  whether  they  were  there  voluntarily, 
or  by  compulsion,  there  can  be  no  doubt 
that  their  evidence  is  to  be  received  with 
suspicion ;  it  is  to  be  weighed  with  cau- 
tion ;  but  if  you  do  sift  their  evidence, 
and  if  you  do  see  no  reason  to  questioD 
their  veracity,  then,  gentlemen,  you  will 
not  hesitate  to  believe  the  evidence  they 
give.  Such  evidence  in  such  a  case  must 
be  laid  before  a  jury.  It  is  quite  clear 
that  treasonable  consultations  never  will 
be  held  in  public.  How,  then,  are  they  to 
be  proved  P  Ii  must  be  either  by  the  em- 
ployment of  spies  and  informers,  whose 
evidence  has  always  been  condemned,  and 
veiy  often  disbelieved,  or  it  must  be  by 
the  evidence  of  those  who  were  actually, 
to  a  certain  degree,  associated  in  tne 
enterprise.  Gentlemen,  in  this  case  I 
propose  to  call  before  you  no  spy  or  in- 
former, for  none  such  were  employed; 
but  I  do  propose  to  call  before  you  several 
who  were  concerned,  more  or  less,  in  this 
insurrection,  and  who,  I  submit  to  yon, 
may  be  safely  trusted,  if  their  evidence 
shall  be  consistent,  and  if  they  shall  be 
(X)rroborated  in  the  main  facts  to  which 
they  speak ;  and  upon  that  evidence, 
gentlemen,  if  you  shall  believe  it,  as  it 
humbly  seems  to  me,  little  doubt  can  exist 
in  your  minds  with  regard  to  the  guilt  of 
the  prisoner. 

Gentlemen,  it  gives  me  the  most  sincere 
satisfaction  to  find  that  he  is  defended  by 
gentlemen  of  the  first  eminence  and  the 
fir^t  talents  at  the  bar  of  England.   Every- 
thing that  zeal,  everything  that  learning, 
everything  that  eloquence  can  accomplish, 
will  be  brought  forward  in  his  cause.     So 
that  the  result  of  this  trial,  whatever  it 
may  be,  must  be  satisfactory  to  the  public 
justice  of  the  country.    I  own,  gentlemen, 
that    it  seems    to    me    that  my  learned 
friends,  upon  the  proof  of   those  faftta. 
muat  have  a  very  difficult  task  to  p^erfo 
I  think  they  will  hardly  deny  the  laT 
high  treason,  as  it  is  laid  down  by 
Justice  Foster  and    by    Lord   Tenter 
Well,  then,  gentlemen,  here  there  w 
according  to  the  evidence  that  will  be  1 
before  you,  an  armed  insurrection,  ti 
formidable  in  numbers,  with  a  public  p 
pose.     There  was  actually  a  conflict  v 
the  <5ueen's  troops — not  accidental. 
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on  any  sadden  ftfiray*  bat  with  premedita- 
tion and  design.  Will  my  learned  friends 
then  say  that  there  was  some  private  ob^ 
ject  which  the  prisoner  sought  to  obtain  P 
Gentlemen,  what  that  was  I  am  wholly 
at  a  loss  to  conjecture.  I  hear  nothiag  of 
any  private  revenge ;  ,1  hear  nothing  of 
any  private  grievance;  this  was  not  a 
meeting  for  discussion  ;  it  was  not  a  meet- 
ing for  petitioning  the  Queen  or  either 
House  of  Parliament ;  it  was  not  a  meet- 
ing arising  out  of  any  dispute  between 
masters  and  servants  in  the  coal  trade  or 
in  the  iron  trade ;  it  was  not  any  sudden 
outbreak  from  want  of  employment,  or 
from  want  of  food;  for  I  believe,  if  in- 
quiry ig  made,  it  will  turn  out  that  the 
coal  aud  iron  trade  have  seldom  been  more 
prosperous;  that  employment  was  easily 
obtained ;  that  wages  were  hiffh ;  and  that 
those  who  were  engaged  in  this  insurrec- 
tion had  no  pretended  private  grievance 
that  they  wished  to  redress.  Then,  gentle- 
men, what  is  the  oonclnsion  to  be  drawn  P 
That  the  witnesses  whom  I  call  before  vou 
speak  the  truth — that  there  was  this  public 
oDJect,  by  armed  force  to  change  the  law 
and  constitution  of  the  country. 

Gentlemen,  unless  the  offence  is  clearly 
and  satisfactorily  made  out,  no  question 
bat  that  it  will  be  your  duty  to  acquit  the 

Srisoner,  and  you  will  have  satisfaction  in 
oing  BO.  But  if  the  case  should  be  clearly 
and  satisfactorily  established,  you  will  act 
a  manly  part,  you  will  not  shrink  from 
your  duty,  whatever  may  be  the  oon- 
»9qaences.  Grentlemen,  it  imports  us  all, 
in  whatever  situation  of  life  we  may  be, 
that  the  law  should  be  respected  and 
obeyed.  Whether  landed  proprietors,  or 
farmers,  or  merchants,  or  tradesmen,  or 
labourers,  whatever  our  position  in  any 
situation  of  life,  high  or  humble,  it  equally 
imports  us  all  that  such  efforts  should  be 
effeccually  suppressed ;  it  equally  imports 
OS  all,  for  the  sake  of  example,  that  punish- 
ment should  follow  crime. 

Gentlemen,  I  have  given  you  a  short 
outline  of  the  facts  that  are  to  be  laid 
before  you.  I  have  omitted  many  circum- 
stances that  you  will  find  come  out  during 
the  trial.  I  have  avoided  the  statement 
to  you  of  particular  expressions,  which 
yon  will  hear  much  better  from  the  wit- 
nesses, whom  I  will  cow  proceed  to  call 

twiifntrv)  you. 

itlemen,  an  intimation  has  been 
A  on  the  part  of  the  counsel  for  the 
ner,  that  the  proper  forms  of  the  law 
e  not  been  observed.  If  that  should 
1  out  to  be  the  case,  hy  all  means  let 
prisoner  have  the  benefit  of  the  irre- 
irity.  Bat  I  believe  it  will  turn  out 
.  the  forms  of  law  have  been  most 
3tly  pursued,  and  that  any  deviation 
'  '^e  nsoal  coarse  has  proceeded  from 


a  desire  tliat  those  who  are  accused  should 
have  the  most  ample  opportunity  for  pre- 
paring their  defence  and  for  vindicating 
their  innocence.  Gentlemen,  in  cases  of 
high  treason,  the  law  has  more  particu- 
larly guarded  those  against  whom  the 
accusation  is  brought.  It  has  given  the 
means  of  knowing,  at  least  ten  days  before 
their  trial,  what  the  nature  of  the  charge 
is,  and  the  witnesses  by  whom  it  is  to  be 
supported,  and  the  jury  by  whom  the  prx- 
sioner  is  to  be  tried.  It  will  turn  out, 
gentlemen,  in  this  cose,  that  Mr.  Frost 
has  had  a  considerably  longer  time  than 
the  law  prescribes,  full  information  as  to 
the  nature  of  the  charge,  the  witnesses  to  be 
adduced  against  him,  and  the  jurymen  to 
bo  summoned  on  his  trial.  I  believe  that 
no  form  has  been  omitted,  and  that  no 
technical  objection  can  interpose  to  pre- 
vent the  justice  of  the  country  from  pro- 
ceeding. Gentlemen,  after  the  witnesses 
for  the  Crown  shall  have  been  called  and 
examined,  and  you  shall  have  listened 
with  all  attention  to  the  arguments  and 
observations  that  may  be  urged  on  the 
part  of  the  prisoner,  and  to  any  evidence 
he  may  adduce,  then  your  important  duty 
must  be  performed,  to  give  a  verdict  of 
guilty  or  not  guilty ;  and  I  do  not  doubt 
for  one  moment  that  your  verdict  will  be 
just  towards  the  prisoner,  and  satisfactory 
to  the  public  justice  of  the  country. 

Evidence  foe  the  Crown. 

Samuel  Shnmons  called. 

Sir  2^.  Pollock  :  Now.  my  Lord,  I  object 
that  we  have  had  no  list  of  witnesses,  in 
which  the  name  of  Samuel  Simm^ms  ap- 
pears, delivered  in  purs  nance  of  the  Act 
of  Parliament;  and  I  call  upon  my  learned 
friend,  therefore,  to  show  that  a  list  has 
been  delivered,  in  pursuance  of  the  Act, 
containing  the  name  of  the  witness  now 
proposed  to  be  examined. 

Attorney  General:  We  will  do  that. 

Sir  F.  Pollock:  I  beg  to  assure  your 
Lordships  that  I  meant  no  discourteBy  to 
my  learned  friend,  and  no  disrespect  to 
the  Court,  when  I  interposed  before.  If 
my  learned  friend  thought  it  more  con- 
venient to  the  administration  of  justice 
that  he  should  make  his  statement,  I  as- 
sure your  Lordships  I  was  quite  content 
to  hear  it. 

Attorney  General :  My  Lord,  I  must 
prove  this  without  prejudice  to  my  in- 
sisting that  the  objection  cannot  now  be 
made.  If  my  learned  friend  says  that 
there  has  been  no  list  served  in  which  the 
name  of  Samuel  SlmDions  appears,  cer- 
tainly it  becomes  me  to  show  tnat  such  a 
list  was  served ;  but,  my  Lord,  I  protest 
against  the  competency  of  my  learned 
friend,  if  I  show  that  a  list  containing 
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this  name  has  been  served  upon  the  pri- 
soner, now  to  make  the  objection  to  the 
whole  list,  that  that  list  was  not  properly 
served. 

Sir  F.  Pollock ;  My  learned  friend  may 
make  what  protest  he  pleases.  I  cannot 
prevent  him  from  protesting.  Your  Lord- 
ship will  dispose  of  the  point  when  yon 
have  heard  the  evidence. 

George  Maule. — Examined  by  the  Solicitor 

General. 

Yon  are  the  solictor  for  the  affairs  of 
Her  Majesty's  Treasury,  having  the  con- 
duct of  this  prosecution  ? — I  am. 

Did  you  at  any  time  deliver  to  the 
prisoner  Frost  a  copy  of  the  indictment 
in  this  case  ? — I  did. 

When  did  you  deliver  that  copy  of  the 
indictment  P — ^I  delivered  a  copy  of  the  in- 
■dictment,  with  a  list  of  the  jury,  to  Mr. 
Frost  on  the  12th  of  last  month,  in  the 
afternoon. 

On  the  12th  of  December  ?— On  the  12th 
of  December. 

Had  any  application  been  made  to  you 
for  a  copy  of  the  indictment  previously  to 
that  delivery  P — There  had. 

By  whom  ? — By  Mr.  Oiven. 

Who  is  Mr.  Owen  ? — The  bill  was  found 
on  the  11th  of  December.  Mr.  Owen  at- 
tended in  Court  and  appeared  for  some  of 
the  pri8oners(a) ;  I  do  not  recollect  exactly 
for  what  number  ;  but  I  understood  that 
he  was  concerned  for  several  of  them,  and 
that  Mr.  Geach  being  away,  he  and  Mr. 
Geach  would  probably  be  concerned  for 
the  whole. 

What  passed  between  you  and  the  pri- 
soner when  you  delivered  him  a  copy  of 
the  indictment  ? 

Sir  F,  Pollock :  Now,  my  Lord,  I  cer- 
tainly must  object  to  this.  I  do  not  mean 
to  make  any  lengthened  argument  upon 
it,  but  to  suggest  to  the  Court,  that  a 
person  who  is  committed  under  so  serious 
a  charge  as  that  of  high  treason,  can  give 
no  consent,  can  make  no  compromise,  can 
assent  to  nothing,  can  direct  no  course  of 
proceeding,  which  would  deprive  him  of 
the  full  benefit  which  the  law  allows  to 
him.  Your  Lordship  knows  it  has  been 
held  that  the  prisoner  can  give  no  consent 
to  the  discharge  of  the  jury,  or  to  any 
other  course  of  proceeding  ;  the  law  must 
cake  its  course.  A  man  who  is  in  that 
state  of  peril  in  respect  of  his  life,  and 
under  so  grave  a  charge,  can  give  no  con- 
sent, and  do  no  act  in  any  degree  to  pre- 
judice his  full  and  entire  right,  es  the  law 
has  conferred  it  upon  him. 

IKelly  followed.] 

TiNDAL,  C.J. :  I  do  not  see  how  we  can 
refuse  to  hear  what  the  prisoner  said  at 

(a)  Above,  p.  96. 


the  time.  The  question  is,  whether  this 
document  was  delivered  to  him  or  not, 
and  we  cannot  avoid  hearing  from  the 
witness  what  was  done,  and  what  was 
said  at  the  time. 

Solicitor  General :  Will  you  state  what 
passed  between  you  and  Mr.  Frost  at  the 
time  you  delivered  to  him  a  copy  of  the 
indictment  ? — I  stated  to  Mr.  Front  that  I 
furnished  to  him  a  copy  of  the  indictment 
that  had  been  found  against  him,  also  a 
list  of  the  jury  which  had  been  delivered 
by  the  sheriQ'  to  me  for  his  trial ;  and  that 
I  would  in  a  day  or  two,  or  as  soon  as  I 
could  get  it  ready,  deliver  to  him  a  list  of 
the  witnesses  for  his  trial.  That,  I  be- 
lieve, is  all  that  passed. 

Did  you  afterwards,  and  when,  deliver 
any  list  of  the  witnesses  — On  the  Tuesday 
following,  the  17th,  having  then  com- 
pleted the  list  of  witncsjSies,  I  attended 
agam,  and  I  delivered  a  list  of  the  wit- 
nesses, a  verbatim  copy  of  the  list  which 
I  hold  in  my  hand,  and  I  told  him  that  it 
was  a  list  of  the  witnesses.  That,  I  be- 
lieve, is  all  that  passed  then. 

Was  anyone  present  besides  yourself 
upon  either  of  the  occasions  when  you  de- 
livered the  papers  you  have  referred  to  ? 
Yes,  Mr.  Tho nuts  Jon^is  Phillips,  a  solicitor, 
at  Newport,  Mr.  Baven,  the  chief  clerk 
in  my  office,  and  Mr.  Evans ,  a  solicitor. 
They  were  all  three  present. 

Upon  both  occasions? — On  both  occa- 
sions. 

Had  any  application  been  made  to  you 
for  a  copy  of  the  indictment  before  you 
so  delivered  it? — There  had.  Mr.  Owen 
waited  upon  me  in  the  evening 

Sir  F.  Pollock:  I  cannot  see  that  Mr. 
Owen  has  anything  to  do  with  the  matter  ; 
we  object  to  anything  about  Mr.  Owen. 

8oIi<:itor  General :  Were  you  present  at 
any  time  when  the  prisoner  made  any 
application  to  the  Court  in  which  Mr. 
Owen's  name  was  mentioned? — I  under- 
stood so.  I  was  in  Court  at  the  time 
when  Mr.  Owen  appeared,  and  I  under- 
stood then 

Kelly:  You  had  better  not  state  what 
you  understood.  If  you  can  say  positively 
that  Mr.  Frost  said  anything,  that  we  can 
hear. 

Solicitor  General:  Will  you  state  any- 
thing that  passed  within  your  recollec- 
tion? 

Sir  F,  Pollock :  The  appointmeim  u . 
Owen  as  counsel  or  solicitor  to  the 
soner  must  have  been  by  some  act  of 
Court,  which  I  presume  some  office* 
the  Court  must  have  a  minute  of. 

TiNDAL,  C.  J. :  Does  the  Act  reqt 
attorney  to  be  assigned  (a)  p 

Solicitor   General:    1    am    only  asi 

(a)  See  above,  p.  97  (6). 
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what  application  was  made  in  Court  by 
the  prisoner.  Will  yon  state  what  appli- 
cation was  made,  if  any,  by  Mr.  Frost  to 
the  Conrt  npon  the  snbject  of  Mr.  Owen  ?  ' 

— I  believe  an  application  was  made 

Sir  F.  PoUock :  If  yon  have  any  recol- 
lection of  what  passed,  state  it ;  not  what 
you  believe. 

Solicitor  General  •  Do  not  interrupt,  Sir 
Frederick. 

Sir  F.  Pollock :  Then  I  must  object  to 
the  witness  saying,  I  believe  so  and  so. 

Solicitor  General :  Everybody  states  what 
they  believe. 

Sir  F.  Pollock:  I  beg  your  pardon, 
many  people  state  what  they  do  not  be- 
lieve. 

Solicitor  General:  Will  you  state  what 
application  was  made  by  Mr.  Frost  upon 
the  subject  of  Mr.  Owen? — As  far  as  I 
recollect,  Mr.  Frost  applied  to  the  Court 
for  copies  of  the  depositions,  and  that  Mr. 
Owen  might  have  them  ;  and  that  as  Mr. 
Geach  was  absent  Mr.  Owen  might  act  for 
him. 

What  fell  from  the  Court  on  the  subject 
of  that  application  ? — ^The  Court  said,  that 
upon  application  to  the  proper  officer,  with 
"whom  the  depositions  were  deposited, 
Buch  copies  would  be  given. 

Was  any  application  afterwards  m^rde 
to  you  by  that  same  Mr.  Owen  for  a  copy 
of  the  indictment  P — There  was. 

When  ? — On  the  evening  of  that  day. 
Sir  F.  Pollock :  My  Lord,  I  must  pro- 
test against  Mr.  Oweyi  having  any  autho- 
rity to  take  any  step  in  the  case  merely 
because  he  was  desired,  in  the  absence  of 
Mr.  Gecuih,  to  apply  for  a  copy  of  the  de- 
positions. However,  I  think  it  will  be 
better  first  to  get  out  all  that  my  learned 
friends  think  it  necessary  to  prove,  and  to 
take  the  objection  afterwards. 

Solicitor  General :  You  will  not  be  pre- 
judiced, of  course. 

Sir  F.  Pollock :  I  mention  it  now  that  I 
may  not  be  prejudiced. 

Solicitor  General:  How  soon  after  that 
application  on  the  part  of  Mr.  Owen  did 
you  deliver  the  copy  of  the  indictment 
and  the  list  of  the  jury  ? — The  next  day. 

1  will  thank  you  to  recollect  as  nearly 
as  you  can  the  terms  or  the  substance  of 
the  application  made  by  Mr.  Frost  re- 
specting Mr.  Geach  or  Mr.  Owen  ? 

"'  iNDAi,  C.  J. :  Was  it  to  Mr.  Owen  that 
gave  the  copy  of  the  indictment  P — 
;  I  delivered  a  copy  of  the  indictment 
be  prisoner  himself. 
iiicitor  Genpral :  Mr.  Owen  applied  to 
for   it,  and  you  delivered  it  to  the 
oner  ? — I  delivered  it  to  the  prisoner 
lext  day  in  consequence. 
rpAL,  C.J.:  That  is  the  delivery  you 
!  ot  before  P — It  is. 
iritor  General :  I  was  asking  you  to 


state,  to  the  best  of  your  recollection,  what 
was  the  application  made  by  Mr.  Frost  in 
Court  upon  the  subject  of  Mr.  Gea/;h  or 
Mr.  Owen? — I  have  stated  all  that  I  re- 
collect. 

Cross-examined  by  Sir  F.  PoUock. 

Have  you  any  recollection  that  Mr. 
Frost  was  told  that  the  Court  could  not 
appoint  him  two  attorneys;  and  that  if 
he  intended  Mr.  Geach  to  be  his  attorney 
he  could  not  have  Mr.  Owen? — I  think 
the  Court  observed,  in  the  first  place,  that 
they  could  not  assign  any  attorney  at  all ; 
that  the  Act  did  not  require  the  Court  to 
assign  any  attorney;  that  all  they  could 
do  would  be  to  make  an  order  for  access 
to  such  attorney  as  Mr.  Frost  should  ap- 
point. The  Court,  I  recollect,  stated  that 
he  could  not  have  two  attorneys ;  that 
they  believed  in  cases  where  there  was  a 
partnership  that  they  might  make  an  order 
to  each  of  the  partners  to  be  admitted,  but 
that  they  did  not  know  any  instance  in 
which  two  attorneys  were  assigned. 

Did  not  the  Court  ask  whether  Mr. 
Owen  was  a  partner  of  Mr.  Geach  ? — Yes. 

Did  not  you  deliver  a  copy  of  the  indict- 
ment, with  a  list  of  the  jurors,  to  all  the 
prisoners  on  that  same  day  ? — I  did  to 
every  one. 

To  how  many  P — To  twelve. 

That  is  the  number  arraigned  ? — The 
number  that  were  then  in  prison. 

Had  any  of  the  other  prisoners  besides 
Mr.  Frost  made  any  application  about  Mr. 
Owefi  ? — Yes,  some  of  the  others. 

How  many  ? — I  really  cannot  charge 
my  memory ;  it  was  rather  a  confused 
statement  to  the  Couft;  I  think  it  was 
made  by  Zephaniah  Williams  and  Jones, 
and  one  or  two  others ;  but  they  were  not 
any  of  them  prepared  to  state  finally  whom 
they  would  have,  but  only,  as  I  collected 
it,  that  Mr.  Owe7i  in  the  meanwhile  was 
to  act  for  them  all. 

Whom  did  you  collect  that  from? — I 
recollected  that  from  what  passed  in 
Court. 

Was  there  any  application  made  to 
appoint  Mr.  Owen  ? — Certainly  not. 

I  understand  you  to  say,  that  on  Thurs- 
day the  12th  you  delivered  a  coi)y  of  the 
indictment,  with  a  list  of  the  jury,  to 
every  one  of  the  prisoners  then  in  cus- 
tody P — I  did ;  and  I  stated  to  each  of 
thera  what  I  stated  to  Mr.  Frost,  that  T 
would  deliver  the  list  of  the  witnesses  as 
soon  as  it  was  ready. 

Then  on  the  following  Tuesday,  which 
if  I  mistake  not  would  be  the  17th,  you 
delivered  a  list  of  the  witnesscH  to  every 
one  of  the  persons  in  custody  ? — I  did, 
observing  the  same  form,  in  the  presence 
of  the  same  witnesses. 
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It  being  in  the  presence  of  the  same 
witnessea,  three  in  number  P — ^Yes. 

Yon  yourself  delivered  them,  and  yon 
delivered  them  in  the  presence  of  three 
witnesses  P — Yes. 

I  believe  that  is  the  copy  that  you 
delivered  (a  list  of  witnesses  beina  shown 
to  the  witness)  ? — ^That  is  what  I  delivered, 
if  it  remains  as  it  was  when  I  delivered  it. 

That  is  the  paper  P — It  is. 

Did  you  not  afterwards  deliver  a  further 
list  of  witnesses  P — ^No,  I  did  not ;  I  left 
Monmouth  an  hour  or  two  after. 

Did  you  ever  direct  any  further  list  to  be 
delivered? — No,  I  did  not;  I  had  agents 
in  the  country. 

Can  you  tell  me  whose  initials  those  are, 
"  TT.  8.  0.  f  ''—I  do  not  know. 

Then  you  know  nothing  of  the  subse- 
quent delivery  of  any  further  list  of  wit- 
nesses P — I  cannot  say  that  I  do  not  know 
it,  because  I  received  letters  from  my 
agent. 

Did  you  give  any  directions  for  it  to  be 
done  P — I  did  not  give  any  prior  directions, 
because  I  was  not  aware  that  it  would  be 
necessary. 

Do  you  not  know  from  your  agent  that 
a  furtner  list  was  delivered  P — I  do. 

Att(ymey  General :  What  he  knows  from 
his  agent  is  not  evidence  ;  really  we  must 
proceed  with  some  regularity. 

Solicitor  Oeneral :  Is  the  name  of  Samuel 
Simmons  in  that  list  which  you  delivered 
on  the  17th  ?— It  is. 

Soliciior  General :  That  is  the  witness, 
my  Lord,  that  I  propose  to  call. 

Sir  F,  Pollock:  1  will,  just  for  the  sake 
of  accuracy,  see  that  it  is  so : — 

*<  Samuel  Simmons,  of  the  parish  of  St.  Woollos, 
in  the  borough  of  Newport,  in  the  cr^unty  of 
Monmouth." 

Perhaps  your  Lordships  will  permit 
mc  not  to  separate  the  two  objections 
that  may  arise  in  this  matter,  oi  which 
the  far  more  important  and  weighty 
one  is  the  one  that  I  shall  immediately 
address  to  your  Lordships  ;  though,  upon 
looking  at  the  name,  I  perceive  that  a 
minor  and  subordinate  one  occurs  with 
respect  to  the  description  of  this  party. 
He  appears  to  be  described  as  **  of  the 
parish  of  St.  Woollos,  in  the  borough  of 
Newport."  Newport  is  a  townsnip  in  that 
parish,  in  point  of  fact,  whereas  this  is 
represented  to  be  the  parish  of  St. 
Woollos,  in  the  borough  of  Newport,  as  if 
the  borough  of  Newport  were  the  larger 
place. 

My  Lords,  it  is  now  my  duty  to  submit, 
on  behalf  of  the  prisoner,  that  one  of  the 
most  important  provisions  of  these  sta- 
tutes, which  constitute  what  my  learned 
friend  has  not  incorrectly  called  the 
charter  of  the  subject  upon  questions  of 


trial  for  high  treason,  has  not  been  duly 
complied  with  in  the  present  instance ; 
and,  my  Lords,  I  trust  you  will  believe 
that  I  had  no  other  motive  in  interposing 
at  the  outset  than  to  prevent  a  statement 
being  made  which  I  relt  confident  never 
could  be  proved,  and  which,  if  it  should 
so  turn  out,  I  thousfht  perhaps  my  learned 
friend  in  the  exercise  of  his  discretion » 
would,  for  the  sake  of  the  Crown,  the 
public,  tho  prisoner,  and  other  parties 
interested,  have  forborne  to  make ;  and  I 
do  assure  your  Lordships,  that  respect 
for  you  sitting  there,  ana  for  my  learned 
friend  discharging  the  high  duties  that 
belong  to  his  office,  were  the  considera- 
tions alone  that  induced  me  to  interpose ; 
but  distinctly  stating,  at  the  same  time 
that  I  did  so  interpose,  that  if  my  learned 
friend  was  desirous  to  make  his  statement, 
he  had  a  perfect  right  to  do  so,  and  that 
the  objeccion  that  now  presents  itself 
would  only  arise  upon  his  placing  a  wit- 
ness in  the  bos  for  the  purpose  of  being 
sworn  to  prove  the  charge  against  the 
prisoner.  My  Lords,  this  objection  I  am 
sure  you  will  forgive  me  for  arguing  with 
with  all  the  length  and  importance  that 
may  be  necessary,  in  order  to  bring  before 
you  every  authority  that  bears  upon  the 
subject ;  and,  if  in  the  discharge  of  this 
duty,  I  may  have  occasion  to  request  your 
Lordships'  indulgence,  I  hope  that  I  may 
be  permitted  to  say,  on  my  own  behalf, 
that  I  stand  undoubtedly  in  a  novel  situa- 
tion to  me;  one  not,  my  Lords,  I  will 
admit,  of  embarrassment,  but  one  of  deep 
and  intense  interest. 

My  Lords,  the  facts  which  are  now 
before  you,  I  believe,  are  shortly  these : 
that  the  commission  under  which  your 
Lordships  are  now  sitting  was  opened  on 
the  10th  of  December ;  the  bill  was  found 
against  the  prisoner  on  the  11th,  and  on 
the  12th  of  December  copies  of  the  indict- 
ment and  lists  of  the  jury  were  delivered, 
not  to  Mr.  Frost  alone,  but  to  every  one  of 
the  prisoners  then  in  custody,  among 
others,  to  Mr.  Frost,  whose  case  alone  is 
at  present  under  your  Lordships*  con- 
sideration. My  Lords,  that  was  on  Thurs- 
day, the  12th  of  December,  and  on  the 
following  Tuesday,  the  17th  of  December, 
and  not  till  then,  a  list  of  the  witnesses 
was  delivered,  by  whom  the  charge  stated 
in  the  indictment,  a  copy  of  which  had 
been  delivered  on  the  preceding  Thursd 
was  to  be  sustained. 

I  had,  my  Lords,  certainly  hoped  . 
Mr.  Mcmle  would  have  been  able  to  si 
to  your  Lordships  some  further  mai 
with  respect  to  the  delivery  of  the  1 
which  is  matter  almost  of  notoriety ;  a 
though  not  very  important,  I  avei 
appeared  to  me  of  some  importance, 
showing  that  the  act  that  has  been  d' 
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never  was  contemplated  to  be  done,  as  in 
obedience  to  the  wish  of  any  person  who 
was  acting  or  was  supposed  to  be  acting 
AS  attorney  for  the  prisoner,  bat  was  done 
under  a  notion  that  it  was  sofficient  if 
the  list  of  the  witnesses  were  delivered 
ten  days  before  the  trial ;  forgettine  (as 
your  Lordships  will  find  several  of  the 
text  books  do)  that  it  not  only  must  be 
ten  days  before  the  trial,  but  that  it  mnst 
be  at  the  same  time  with  the  copy  of  the 
indictment  and  the  list  of  the  jury.  And, 
my  Lords,  I  do  look  forward  when  I  shall 
have  stated  the  law  and    the  nniversal 

eractice  on  every  occasion,  as  to  which  I 
ave  had  the  means  of  informing  myself, 
I  do  look  forward  to  a  termination  to  this 
proceeding,  at  least,  which  I  trust  no  one 
^11  have  reason  to  regret,  but  which,  on 
the  contrary,  with  reference  to  many 
{Hirts  of  this  case,  the  circumstances,  the 
time  and  many  other  matters  that  press 
upon  one's  attention,  must  rather  be  con- 
sidered favourable,  and  one  of  those 
interpositions  not  to  be  regretted,  but  t3 
be  looked  upon  as  a  circumstance  occur- 
ring in  favour  of  the  prisoner  that  all 
persons  have  reason  to  rejoice  in. 

My  Lords,  this  question  tarns  chiefly 
upon  the  statute  of  Anne,  and  I  must 
read  to  your  Lordships  the  very  words 
of  the  Act  of  Parliament,  which,  for 
the  first  time,  gave  to  the  prisoner  a 
right  to  have  a  list  of  the  witnesses  and 
a  list  of  the  jury,  together  with  the  in- 
dictment ;  for,  by  the  statute  of  WUliam, 
he  was  entitled  to  a  copv  of  the  indict- 
ment five  days  before  the  trial,  and  a 
copy  of  the  panel  of  the  jnry  two  days 
before  the  trial ;  bnt  he  was  not  entitled 
to  a  list  of  the  witnesses  at  all : — 

**  And  be  it  farther  enacted,  by  the  authority 
«foreiaid,  that  from  and  after  the  decease  of  the 
person  who  pretended  to  be  Prince  of  Wales 
daring  the  life  of  the  late  King  James,  and 
once  pretends  to  be  King  of  Great  Britain,  and 
at  the  end  of  the  term  of  three  years  after  the 
immediate  saccession  to  the  Crown,  upon  the 
demise  of  her  present  Migest  j,  shall  take  effect, 
as  the  same  is  and  stands  limited ;  when  any 
person  is  indicted  for  high  treasoo,  or  misprision 
of  treason,  a  list  of  the  witnesses  that  shall  be 
produced  on  the  trial,  for  proving  the  said  in- 
dictment, and  of  the  jury,mentionmg  the  names, 
profession  and  place  of  abode  of  the  said  wit- 
nesses and  jorOTS,  be  also  given  at  the  same 
^'^  that  the  copy  of  the  indictment  is  delivered 
te  party  indicted."(a) 

mr  Lordships  see  this  is  the  first  and 

.'  and  most  important  provision,  that 

ireas  before,  a  copy  of  tho  indictment 

to  be  delivered  five  days,  a  list  of  the 

y  two  days,  and  a  list  of  the  witnesses 

at  all ;  now  it  is  enacted,  that  when  any 

(a)  7  Anne,  c.  21.  s.  11. 


person  is  indicted,  a  list  of  the  witnesses 
which  shall  be  produced  on  the  trial,  and 
of  the  jury,  mentioning  the  names,  pro- 
fession and  place  of  abode  of  the  said 
witnesses  and  jurors,  shall  be  also  served 
at  the  same  time  that  a  copy  of  the 
indictment  is  delivered  to  the  party  in- 
dicted. 

Then,  my  Lord,  comes  this ;  after 
establishing  that  they  are  to  be  served 
together  and  at  the  same  time,  be  that 
time  what  it  may,  it  proceeds  to  state 
when : — 

"  And  that  copies  of  all  indictments  for  the 
offences  aforesaid  with  euch  lists,  shall  be 
delivered  to  the  party  indicted  ten  days  before 
the  trial,  and  in  presence  of  two  or  more 
credible  witnesses;  any  law  or  statute  to  the 
contrary  notwithstanding." 

• 

So  that,  my  Lords,  the  copy  of  liie 
indictment  having  been  previously  re- 
quired at  the  same  time  to  be  accompanied 
by  these  two  lists,  it  goes  on  to  say,  that 
copies  of  all  indictments,  with  such  lists, 
shall  be  delivered  ten  days  previous  to  the 
trial. 

ISir  Frederi4ik  FoUock  addressed  the 
Conrt  at  great  length  in  support  of  the 
objections.  Kelly  followed  on  the  same 
side. 

The  Attorney  General  was  arguing  that 
the  objection  was  bad  in  itself,  and  was 
taken  out  of  time,  when  he  was  stopped 
by  the  Court,  (a)] 

TinDAL,  C.J. :  We  have  a  sufficient  de- 
gree of  donbt  upon  this  point  to  reserve 
it  as  a  point  for  farther  consideration. 
We  are  not  prepared  to  say  that  the  objec- 
tion which  has  been  made  by  the  learned 
coimsel  on  the  part  of  the  prisoner  is 
valid;  but  it  involves  a  question  upon 
which  no  direct  decision  has  taken  place, 
and  which  calls  for  very  serious  conside- 
ration. It  is  the  more  important,  as  the 
same  objection  may  apply  itself,  under 
existing  circumstances,  to  several  other 
cases  in  which  indictments  for  the  same 
offence  have  been  found,  and  the  other 
prisoners  arraigned.  We  propose  to  take 
a  course  on  the  present  occasion  which 
will  prevent  the  possibility  of  an  over 
hasty  decision  operatinjg,  on  the  one  hand, 
to  the  prejudice  or  disadvantage  of  the 
prisoner,  and,  on  the  other,  from  causing 
a  failure  of  public  justice.  We  shall  allow 
the  trial  to  proceed,  and  shall  take  the 
opinion  of  Her  Majesty's  judges  on  the 
validity  of  the  obiection,  supposing  such 
proceeding  should  eventually  become 
necessary  by  the  verdict  of  the  jury. 


(a)  The  argument  is  here  omitted,  being  iden- 
tical with  that  before  the  fifteen  judges,  below, 
p.  461., 
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Attvrney  General:  That  couree,  my 
Lord,  will  be  perfectly  satisfactory,  as  far 
as  I  am  ccncemed. 

TixDAL,  C.J. :  To-morrow  morning  we 
will  proceed,  after  this  intimation,  with 
the  evidence. 

Thursday,  January  2,  1840. 

Sir  F.  Pollock :  Will  your  Lordship 
permit  me  to  mention,  in  the  presence  of 
the  Alioi'ney  General,  your  Lordships  re- 
served the  point  which  was  argued  last 
night  for  further  consideration.  I  pre- 
sume, my  Lord,  the  effect  of  that  would 
be  to  place  Mr.  Frost  in  precisely  the 
same  {situation  as  if  it  had  been  decided  in 
his  favour. 

Attorney  General  •  It  must  be,  my  Lord, 
the  same  as  in  all  other  cases. 

TiNDAL,  C.J. :  It  is  a  very  common 
course  to  take  at  assizes,  when  a  point 
arises  which  suggests  a  difficulty  to  the 
judges. 

Sir  F,  Pollock  :  Your  Lordships  cannot 
suppose  that  I  am  making  any  objection 
to  that  course.  I  am  merely  asking  this, 
and  the  Attorney  General  himself  being 
here,  makes  it  a  matter  very  easy  to  be 
arranged,  that  in  the  event  of  your  Lord- 
ships being  of  opinion  that  the  objection 
ought  to  have  prevailed  at  the  trial,  Mr. 
Frost  may  be  placed  in  the  same  situation 
as  if  it  had  prevailed. 

TiNDAL,  C  J. :  No  doubt  about  that ;  he 
will  be  in  the  same  situation  as  if  we  had 
decided  it  at  the  time.  If,  upon  conside- 
ration and  consultation  with  the  judges, 
we  think  the  objection  ought  to  have 
prevailed,  it  will  be  as  if  it  had  prevailed 
at  the  moment. 

Sir  F.  Pollock :  And  the  verdict  will  be 
accordingly. 

TiNDAL,  C.J. :  No.(a) 
Attorney  General:  Mr.  FrosU  va.j  Lord, 
will  be  in  the  same  situation  as  all  the 
rest  of  Her  Majesty's  subjects  under  simi- 
lar circumstances.  This  case  does  not 
differ  from  any  other  case. 

Lvdlow  :  There  is  nothing  new  in  this 
case,  Sir  Frederick  Pollock. 

Sir  jP.  Pollock :  My  learned  friend  Mr. 
Serjeant  Ludlow  says  there  is  nothing 
new  in  this  case ;  I  dare  say  there  is  not. 
But  why  that  observation  should  be 
addressed  to  me,  and  not  to  the  Court,  I 
cannot  understand.  I  have  difficulties 
enough  to  struggle  with  in  performing 
this  overwhelming  duty,  as  far  as  my  own 
feelings  are  concerned,  without  having  to 
meet  such  observations  as  those;  and  I 
would  request  my  learned  friend  not  to 
suppose  I  come  uninstructed  in  points  of 

(a)  See  letter  of  Tindal,  C.J.,  to  the  Home  j 
Secretary,  below,  p.  479rt. 


law  ;  I  am  aware  of  that  which  he  slates. 
My  attention  was  first  called,  in  profes- 
sional life,  to  the  case  of  a  person  named 
Walsh,  convicted  of  defrauding  another 
party.  It  was  decided  that  he  ought  to 
nave  been  acquitted  *,  and  yet  he  remained 
under  attainder  for  the  rest  of  his  life. 

TixDAL,  C.J. :  I  do  not  know  anything 
about  that  case  ;  I  have  explained  the 
position  in  which  the  prisoner  will  stand 
if  this  point  shoidd  be  decided  by  the 
judges  m  his  favour.  It  will  be  precisely 
the  same  as  if  we  had  now  so  decided  it. 

Sir  F.  Pollock:  If  ihat  is  understood, 
my  Lord,  I  have  no  further  observation  to 
make. 

Attorney  General:  It  is  xmderstood  that 
the  state  of  things  will  be  precisely  the 
same  in  this  case  as  in  all  other  cases, 
where  the  learned  judges  reserve  a  point 
for  the  consideration  of  their  learned 
brethren  assembled  at  Westminster.  There 
is  no  special  course  to  be  adopted  here. 

Pabilb,  B.  :  Not  at  all.  If  there  is  a 
conviction,  and  the  judges  are  of  opinion 
that  the  objection  is  well  founded,  a  par- 
don will  be  issued  at  the  recommendation, 
of  the  Secretary  of  State  as  a  matter  of 
course. 

Sir  F,  Pollock :  With  all  deference,  my 
Lord,  that  is  not  placing  the  subject  ia 
the  same  situation. 

Pajlke,  B.  :  That  is  the  only  course  that 
could  be  pursued;  because  you  can  find 
no  instance,  in  a  criminal  case,  of  a  judge 
reserving  a  point  for  the  consideration  of 
all  the  judges,  in  the  same  way  as  a  judge 
does  at  nisi  prius. 

Sir  F,  Pollock:  I  thought,  my  Lord, 
that  in  this  case  the  presence  of  the 
Attorney  Getieral  representing  the  Crown 
might  make  a  difference,  i  am  aware 
that  cannot  be  done  at  the  assizes ;  but 
with  all  deference  to  the  Court  and  my 
learned  friend  Mr.  Serjeant  Ludlow,  it 
did  appear  to  me  that  the  presence  of  the 
Attorney  General  here,  representing  the 
Crown,  and  consenting  that  the  verdict 
should  be  entered  for  the  defendant  if  this 
point  were  decided  in  his  favour,  would 
make  a  difference. 

Attorney    General:   My    Lord,  in    this 
case  the  law  must  take  its   course.     At 
present  your  Lordship  overrules  the  objec- 
tion, subject  to  the  consideration  that  it 
may  undergo  by  your  Lordships,  assisted 
by  your  learned  brethren  at  Westminsi 
Williams,  J. :  With  precisely  the  st 
consequences  that  follow  in  other  oasei 
the  same  kind. 

Attorney  General :  Exactly,  my  Lord 
other  cases  of  the  same  kind ;  I  can 
consent,  filling  the  situation  that  I  c 
to  deviate  from  the  established  prac' 
that  has  existed  in  England  for  centur 
Sir  F.  Pollock:  Then   I  can  only  f 


157] 


Trial  of  John  Frost,  1839. 


[158 


that  it  ifi  high  time  that  that  practice  was  ' 
altered  by  a  competeDt  authority.     I  am 
very  mach  surprised  that  a  different  prac- 
tice  has  not  prevailed,   by  the  Attorney 
General  consenting. 

Attorney  General :  My  Lord,  there  should 
Bnrely  be  an  end  to  these  interlocutory 
obserrations.  I  wish  to  treat  my  learned 
friend  with  the  courtesy  and  respect  to 
which  he  is  entitled,  and  I  hope  I  have 
done  so,  and  shall  continue  to  do  so  ;  but 
I  muse  deprecate  these  irre^jular  obser- 
vations. 

Pauke,  B.  :  Certainly. 

Sa^nuel  Simmons  sworn  on  the  voir  dire. 

Sir  F.  Pollock:  My  Lord,  there  was 
another  objection  to  the  witness. 

Solicitor  General :  Yes.  I  am  now  about 
to  examine  him  on  the  voir  dire.  {To  the 
tcitness.)  Where  do  you  live  ? — Newport. 

Kelly:  It  must  be  understood  that  we 
are  allowed  to  question  him  on  the  voir 
dii'e. 

Attorney  General :  Of  course. 

TiKDAL,  C.J. :  Is  there  some  objection 
made  to  the  description  P 

Attorney  General:  I  understood  so. 

Pabke,  B.  :  It  is  not  to  be  understood 
that  that  objection  is  to  be  deferred  for 
further  consideration. 

Attorney  General :  By  no  means,  my  Lord. 

Solicitor  General  {to  the  wityiess) :  In 
what  parish  do  you  live  P — In  the  parish 
of  St.  Woollos. 

Do  you  know  the  borough  of  Newport  ? 
—Yes. 

Ifi  the  parish  of  St.  "Woollos  in  the 
borough  of  Newport  P — Yes. 

Cross-examined  by  Sir  F.  Follock  on  the 

voir  dire. 

£1  live  just  below  the  '*  Salutation " 
Inn.  It  is  in  the  borough  of  Newport, 
and  stands  on  a  piece  of  waste  ground  off 
Cardif}'  Street.  My  house  is  near  a  place 
that  used  to  bo  called  Mountjoy ;  it  is  on 
a  tram-road,  by  which  coals  and  iron  go 
down  from  the  hills  to  Newport.  The 
road  never  had  any  name  to  ic.  I  never 
had  any  letters  directed  to  me ;  nor  had 
anyone  near  that  I  know  of;  not  my 
family.  I  cannot  say  exactly  how  far  the 
perish  extends — ^miles  round  the  town. J 

rrhe  further  cross-examination  of  the 
.38  on  the  voir  dire  was  deflrred,  to 
w  of  a  copv  of  the  Boundary  Act(a) 
^   -^nt  for.  1 

nined  by  the  Solicitor  General. 

^  _  .  remember  Monday  morning,  the 
"November  P — Yes. 


0  2  &  3  Will.  4.  c.  64. 


Do  you  know  Mr.  Frost,  the  prisoner  at 
the  bar  P — ^Yes. 

Did  you  see  him  on  that  Monday  morn- 
ing, the  4th  of  November  P — Yes. 

VVhere  did  you  see  him? — I  saw  him 
first  by  the  machine. 

Do  you  mean  by  the  weighing  machine? 
— Yes,  at  Court-y-bella. 

How  far  is  that  machine  from  the 
**  WeHtgato  "  Inn  ? — Nearly  a  mile. 

Was  he  alone,  or  were  any  persons  with 
him  ? — A  great  many  persons  were  with 
him. 

Had  those  persons,  or  any  of  them,  any- 
thing in  their  hands  P — Yes. 

What  had  theyp — ^A  great  many  with 
guns. 

Any  other  weapons  or  instruments  P — 
Yci.,  a  great  many  with  scythes,  spits, 
pikes,  and  mandrils,  and  all  those  kind  of 
things  ;  pieces  of  iron  on  large  long  sticks. 

What  sort  of  spits  do  you  meanP — 
Boasting  spits. 

Did  you  hear  Mr.  Frost  say  anything 
that  morning  P — I  heard  him  say  nothing 
that  morning,  not  as  we  walked  up  the 
hill  up  by  the  turnpike. 

In  what  direction  were  Mr.  Frost  and 
the  persons  going  when  you  saw  them 
going  by  the  machine  P — Mr.  Frost  was  in 
the  front. 

Towards  what  place  were  they  going? 
Do  you  know  the  *'  Westgate  Inn  p — 
Yes. 

Were  they  going  in  that  direction? — 
Yes ;  the  people  came  up  Stowe  Hill,  in 
the  direction  to  the  **  Westgate  "  Inn. 

At  what  time  was  this  P — I  think  it  was 
about  nine  o'clock,  or  a  little  past. 

In  the  morning,  or  night? — In  the 
morning ;  it  might  be  past  nine. 

Very  well  j  that  is  as  near  as  you  can 
tell.  Do  you  know  whether  they  went  to 
the  "  Westgate  "  Inn  P— Yes. 

Did  you  hear  Mr.  Frost  say  anything 
that  morning  P — Yes. 

What  was  it  you  heard  him  say  p — They 
made  a  stop  when  they  came  to  the  top  of 
Stowe  Hill,  by  the  turnpike  ;  they  made  a 
halt. 

Is  the  turnpike  nearer  to  the  "West- 
gate  "  Inn  than  the  machine  ? — Yes. 

What  was  it  you  heard  said  by  Mr. 
Frost  at  the  turnpike  P — I  heard  him  say, 
"  Let  us  go  towards  the  town,  and  show 
ourselves  to  the  town." 

After  that  was  said,  which  way  did  they 
go? — Down  the  hill. 

Was  that  towards  the  **  Westeate  "  p 

Yes. 

Did  they  go  to  the  "  Westgate  "  ?— Yes. 

Pakke,  B.  :  Stop  a  moment.  He  said 
something  about  the  word  **  halt." 

Solicitor  General:  **  There  was  first 
the  word  *  halt '  given,  and  then  they 
stopped." 
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TiNDAi,  O.J. :  Did  he  Bay  by  whom  P 

Solicitor  General :  I  was  going  to  ask. 
(To  the  witness)  Did  yon  hear  oy  whom 
the  word  **  halt  "  was  given?— No,  I  did 
not. 

Did  you  go  in  the  same  direction  with 
Mr.  Frost,  and  those  people  ? — Yes,  I  did. 

You  say  they  went  to  the  "  Westgate  *' ; 
what  part  of  the  "  Westgate  '*  did  they  go 
to  P— They  went  round  to  the  **  Westgate  " 
gates. 

Is  that  picture  like  the  ''  Westgate  " 
Inn  {showing  a  drawing  to  the  witness)  P — 
Yes. 

Do  you  know  it  P — ^Yes. 

Just  point  to  the  part  which  you  say 
they  went  to.  Have  your  Lordships  one 
of  them  P 

Pabke,  B.  :  No,  nor  the  plan  of  the 
town.  {It  was  handed  up  to  their  Lord- 
ships. ) 

Solicitor  General :  Which  way  did  they 
ccce  towards  the  **  Westgate  "  Inn  P — 
Down  the  hill. 

Is  the  hill  in  this  part  P — Do  you  know 
enough  of  this  picture  to  tell  me  whether 
the  hill  comes  oown  here  {pointing  it  out)  P 
— Yes,  it  does. 

Solicitor  General :  If  your  Lordship  will 
be  good  enough  to  look  at  this — he  says 
they  came  down  the  hill,  which  is  on  this 
side  of  the  inn  {pointing  it  out). 

Pabke,  B.  :  The  west  side  P 

Solicitor  General:  The  west  side,  my 
Lord.  {To  the  witness.)  You  say  that  the 
road  coming  down  to  the  right-hand  side 
of  the  "  Westgate  "  Inn,  as  you  now  look 
at  it,  is  called  Sbowe  Hill  P  -Yes. 

And  that  is  the  way  those  persons 
came  ? — They  came  down  Stowe  Hill. 

When  they  came  down  Stowe  Hill,  which 
way  did  they  turn  ? — They  turned  round 
on  the  right. 

Would  that  be  in  front  of  the  inn  P — In 
front  of  the  inn. 

And  when  they  turned  round,  what  part 
of  the  inn  did  they  go  to  P— They  went 
round  towards  the  yard. 

Is  the  yard  on  the  other  side  of  the  inn 
from  Stowe  Hill  P— Yes. 

Has  the  house  two  bow  windows,  or  two 
bows  ?-  -Yes. 

Does  the  yard  turn  up  by  the  side  of 
one  of  those  bows  P — ^Yes. 

Does  the  yard  turn  up  by  the  bow 
farthest  fi-om  Stowe  Hill?— The  farthest 
from  Stowe  Hill. 

Are  there  any  gates  to  that  yard? — 

Yes. 

Were  those  gates  open  or  shut  when 
those  people  proceedea  towards  them? — 
They  were  shut. 

When  the  people  went  towards  those 
gates,  did  you  see  Mr.  Frost  ? — I  did. 

Where  was  he  p— He  was  on  the  paving, 
by  the  anchor  shop,  close  by. 


Whereabouts  is  the  anchor  shop ;  is  that 
beyond  the  yard,  or  on  this  side  P — ^Adjoin- 
ing the  yard. 

Did  you  see  whether  the  people  at- 
tempted to  go  into  the  yard  P — They  did. 

Could  they  get  in  P— No. 

Did  you  hear  Mr.  Frost  say  anything  on 
their  attempting  to  get  in  P — I  did. 

TiNDAL,  C.J. :  The  anchor  ^op  forms 
the  other  side  of  the  yard  P 

Solicitor  General :  I  believe  it  does,  my 
Lord.  {To  the  witness.)  Is  the  anchor  shop 
the  other  side  of  the  yard,  the  bow  window 
being  on  one  side  and  the  anchor  shop  on 
the  other  P — Yes. 

You  say,  on  the  men  attempting  to  go 
in,  and  not  being  able  to  do  so,  Mr.  Frost 
said  something;  what  did  he  say? — He 
said,  "Turn  round,  and  show  your  ap* 
pearance  to  the  front." 

How  near  were  you  to  Mr.  Frost  when 
he  used  that  expression  P — I  was  close  by. 

Upon  that  expression  being  used,  in 
what  direction  did  the  people  move? — 
They  turned  round  to  Ihe  **  Westgate." 

Did  you  see  the  door  of  the  "  Westgate  "  P 
—I  did. 

What  part  of  the  "  Westgate"  did  they 
go  to  P— To  the  front. 

Did  they  go  near  the  door  P — ^Yes. 

In  what  manner  ? — ^They  went  in  at  the 
door ;  they  rushed  in  at  the  door. 

Was  the  door  open  or  shut  when  they 
went  up  to  it  P — The  door  was  open. 

They  rushed  in  at  the  door  P — ^Yes. 

What  was  the  next  thing  you  heard  or 
saw  P — Firing. 

From  what  quarter  did  the  firing  pro« 
ceed  P — It  began  by  the  door. 

Can  you  tell  me  whether  the  firing  began 
from  any  of  the  persons  who  had  gone  up 
in  the  manner  you  have  stated,  or  from, 
anybody  else  P — ^1  think  it  began  from  the 
people  that  went  up  to  the  **  Westgate  " 
door. 

Can  you  tell  me  whether  there  was  any 
person  at  the  door  with  a  gun  before  those 
people  went  up;  did  you  see  anybody 
with  a  gun  before  they  went  up  P — I  did 
not. 

When  you  heard  the  firing  begin,  what 
became  of  you ;  did  you  remain,  or  did 
you  go  away  P — I  stayed  there  a  bit. 

And  then  what  did  you  do ;  what  became 
of  you  then  P — I  went  over  to  Mr.  MaUocJc*s 
that  keeps  the  china  shop,  and  desired 
him  to  shut  the  shop  up 

Kelly:  Never  mind  what  you  » 

him  to  do ;  you  were  asked  wher^ 
went. 

Solicitor  General :  You  say  you ^ 

bit;   just  tell  the  Court  now  long 
mean  by  **a  bit"? — I  stayed  tb 
minutes  or  a  quarter  of  an  hour. 

What  firing  took  place  while  y  v 
there  P — A  great  deal  of  firing. 
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Did  you  see  whether  that  firing  came 
from  the  people  who  had  maiched  up  to 
the  *' Westgate"?— Yes;  I  saw  some  of 
them  firiog. 

Where  was  Mr.  Frost  the  last  time  yon 
saw  him,  before  you  went  to  Malhck's  ? 

Kelly:  My  Lord,  I  do  not  understand 
the  last  answer  as  applied  to  the  question  ; 
my  learned  friend  put  the  question,  **  Did 
the  firing  come  from  the  persons  in  front 
of  the  house  ?  "  The  witness's  answer  was, 
*'  I  saw  some  of  them  firing." 

Ttndal,  C.J. :  **  I  saw  some  of  the  people 
firing  who  had  gone  up  to  the  *  West- 
gftte.' " 

KeUy :  Ycfs,  my  Lord,  so  I  understood ; 
I  ought,  perhaps,  to  have  objected  to  the 
question. 

Solicitor  General :  I  wish  you  would  ;  I 
would  thank  you  for  any  suggestion ;  I 
put  them  as  cautiously  as  I  can. 

KeUy :  I  know  you  do ;  it  is  only  the 
answer  that  is  objectionable. 

Solicitor  Getieral  {to  the  toitfiess) :  Did 
you  leave  the  people  you  have  spoken  of 
as  coming  down  Stowe  Hill,  and  after- 
wards going  to  the  front  of  the  inn,  when 
yon  went  to  MaUock'a,  or  what  had  become 
of  them  ? — Some  had  run  away. 

KeUy:  You  put  a  question  respecting 
Mr.  Frost ;  I  am  sorry  1  interposed  at  the 
moment ;  I  have  not  heard  the  answer. 

Solicitor  General :  He  did  not  give  it ; 
I  will  just  continue  this  for  a  moment. 
{To  the  witness,)  You  say  some  of  the 
people  ran  away  P — ^Yes. 

Had  there  been  anv  firing  from  any  part 
of  the  "Westgate^'lnn  from  the  inside 
before  those  people  ran  away  P — I  cannot 
say  as  there  had ;  there  was  a  great  deal 
of  firing  between  them  both;  you  could 
hardly  see  the  "  Wcstgate  '*  for  smoke. 

When  you  say  there  was  a  great  deal  of 
firing  between  them  both,  whom  do  you 
mean  by  **  both  "  ? — The  soldiers  and  the 
mob. 

Where  were  the  soldiers  that  yon  speak 
of  ?— In  the  •'  Westgate"  Inn. 

Had  those  soldiers  fired  before  the 
people  ran  awayp — I  suppose  they  had, 
some  of  them  ;  there  was  a  great  deal  of 
firing ;  I  saw  them  throw  their  arms  down 
and  mn  away,  a  great  quantity. 

When  you  say  you  suppose  the  soldiers 
had  fired,  did  you  see  any  firing  come 
d  any  part  of  the  **  Wes^ate  "  or  fVom 
Toldiers  P — I  did  nob. 

ere  was  Mr.  Frost  the  last  time  you 
_im,  before  you  went  to  Mallock's? — 
•^^e  paving. 

.r  where  P — ^Near  the  anchor  shop. 
^  you  form  any  judgment  so  as  to  tell 
^ourt  about  what  number  of  men  vou 
ik  there  were  there  that  morning  r— I 
— se  there  were  five  or  six  thousand. 

were    those   men,    about   that 


number,  when  you  first  saw  them  P — I  saw 
them  up  by  the  machine. 

You  say  there  having  been  a  good  deal 
of  firing,  a  great  quantitjr  were  running 
away  when  you  went  to  malhck's  ? — ^Yes. 

Did  you  see  any  more  of  what  took 
place  at  that  time  after  you  went  to  Mat- 
locVs  ? — No. 

Did  you  see  any  men  fall,  as  though 
shot,  before  you  went  to  MaUoch*s  ? — Yes. 

How  many  did  you  see  fall  P — I  saw  two 
fall. 

Whereabouts  were  those  men  that  you 
saw  fall  when  they  fell  P — There  was  one 
by  the  door. 

Where  was  the  other  P — Just  opposite 
the  bow  window. 

Pakke,  B.  :  What  door  P 

Solicitor  General:  What  door  do  you 
mean  P— The  "  Westgate  "  door. 

The  inn  door  do  you  meanP — The  inn 
door. 

Where  did  you  say  the  other  man  was 
when  he  fell  P — Opposite  the  bow  window 
nearly. 

Is  that  the  bow  window  which  you  have 
spoken  of  before,  by  the  yard  P — ^Yes. 

How  long  did  you  remain  at  MaXlocVa 
before  you  came  out  P — ^Not  long. 

Just  give  tho  Court  some  idea  of  the 
time  that  you  mean  by  "not  long";  do 
you  mean  five  minutes  or  ten,  or  a  quarter 
of  an  hour,  or  what  time  ? — About  fiYQ 
minutes. 

What  was  going  on  when  you  came  out 
from  MallocWs  ? — The  men  were  running 
in  all  quarters.  The  soldiers  were  seeing 
what  was  going  on,  so  as  to  keep  the 
**  Westgate     as  clear  as  they^  could. 

Did  you  remain  there  until  the  mob  was 
quite  dispersed  P — Yes. 

Kelly :  In  MaUock*8  ? 

Solicitor  General :  Not  in  MaMock^s ;  he 
said  he  came  out  of  Mallock*8  in  about  five 
minutes.  {To  the  mtness.)  How  long  was 
it  before  the  mob  dispersed  after  you  came 
out  of  Matlock's  ? — ^They  were  dispersed  in 
about  a  quarter  of  an  hour. 

When  you  first  saw  those  men  at  the 
machine  was  there  any  noise  or  hallooing  p 
— Boys  were  hurrahing. 

Did  you  see  any  person  raise  his  arm,  or 
do  anything  of  that  sort  ? — I  did. 

Who  was  that  ? — Mr.  Frost. 

Just  describe  what  you  saw  him  do  P — I 
saw  him  raise  his  hand  like  that.  {A 
gesture  to  enforce  silence.) 

And  after  that  quarter  of  an  hour  you 
went  home  ? — Yes. 

Foreman  of  tlhe  Jury :  My  Lord,  I  find  it 
necessary  to  put  a  question  or  two. 

TiNDAL,  C.J. :  You  will  be  so  good  as 
to  hear  the  cross-examination  first,  and 
then  the  re-examination ;  very  likely  the 
question  will  be  asked  in  the  course  of 
that. 
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Cross-examined  by  Kelly. 

[The  witness  denied  saying  when  before 
ibe  magistrates  that  be  lived  at  the  *'  Salu- 
tation "  Inn.] 

Did  you  know  tbat  Mr.  Frost  was  a 
magistrate  P — ^Idid. 

How  long  was  be  a  magistrate? — He 
was  a  magistrate  a  good  wbue. 

How  long,  as  near  as  you  can  say  P— I 
cannot  say  bow  many  years. 

Some  years  ? — ^Yes. 

"Was  be  not  twice  mayor  of  Newport  P — 
He  was  mayor  once  to  my  knowledge ;  I 
do  not  know  more  tban  once. 

You  say  tbat  you  knew  be  was  a  magis- 
trate, or  bad  been ;  bow  did  you  know  tbat  P 
— I  saw  bim  in  tbe  town ;  I  beard  people 
say  tbat  be  was  a  magistrate. 

tl  never  applied  to  bim  at  any  time,  and 
was  never  berore  bim.  I  bave  been  in  my 
present  house  for  about  a  year.  I  occu- 
pied it  before  I  went  to  the  *•  Salutation," 
and  I  went  back  again  to  it  from  tbe 
"Salutation."! 

I  think  you  said  you  have  lived  in  New- 
port for  seventeen  years  or  thereabouts  P 
— ^Yes,  very  near  that. 

How  many  miles  now,  to  your  know- 
ledge, does  this  parish  of  St.  WooUos  ex- 
tend ? — I  cannot  say. 

TiNDAL,  O.J. :  In  future  it  would  be  more 
convenient  that  if  any  objection  is  taken 
to  the  description,  tbe  party  should  be 
sworn  and  examined  upon  the  voir  dire. 

Solicitor  General:  What  I  should  wish 
is,  that  my  learned  friend  should  not  n^ix 
tbe  cross-examination  upon  the  merits  with 
tbe  examination  upon  the  voir  dire, 

TiNDAL,  C.J. :  That  is  very  desirable,  for 
it  confuses  one's  notes. 

Kdly :  I  will  take  care,  my  Lord,  not  to 
do  so. 

Fabke,  B.  :  It  future  it  must  be  undei^ 
stood  thAt  the  examination  on  the  voir 
dire  terminates  the  dispute  as  to  the  de- 
scription of  tbe  witness,  and  when  he  is 
admitted  there  is  an  end  of  the  objection. 
Kelly :  Yes,  my  Lord ;  it  was  only  while 
the  Act  of  Parliament  was  sent  for  that  be 
was  conditionally  examined.  I  will  now 
ask  respecting  the  transaction.  (To  the 
witness.)  When  did  you  first  see  the  door 
of  the  **  Westgate  "  inn  P—I  saw  it  as  we 
came  round  down  Stowe  Hill. 

Was  that  before  the  people  assembled  in 
front? — ^Yes. 

You  say  the  door  was  then  open  ? — ^Ycs. 

Was  anybody  there  ? — ^Yes. 

Who  was  there  ? — ^A  lot  of  special  con- 
stables. 

Was  tbe  door  closed  ? — I  do  not  know 
that  it  was. 

How  long  was  it  after  the  people  bad 
arrived  there  before  any  of  them  got  into 
tbe  bouse  P — ^Not  long. 


But  what  do  you  call "  not  long  "  P— 
They  got  in  directly,  as  soon  as  they  turned 
round. 

Turned  round  where — ^turned  round  the 
comer  P— Bound  towards  tbe  "  Westgate  " 

door. 

Was  tbat  before  tbe  firing  bad  com- 
menced P— Yes,  when  they  turned  round. 

My  question  is,  whether  any  of  them 
bad  got  into  the  bouse  before  tbe  firing 
commenced  ?— They  began  to  fire  as  soon 
as  ever  they  got  in ;  as  soon  as  a  few  got 
within  tbe  inside  of  the  door  the  firing 
commenced. 

How  long  do  you  say  you  remained  after 
tbat  time  P — I  remained  there  about  half 
an  hour,  in  one  place  and  another. 

I  do  not  mean  "  one  place  and  another,'' 
but  at  the  spot  where  tne  multitude  were  P 
— I  did  not  stay  at  that  place  long. 

But  how  long;  you  nave  represented 
that  you  stayed  there  during  a  part  of  tbe 
firing  P—I  stood  there  about  five  minutes, 
I  suppose. 

Am  I  to  understand  you  that  you  swear 
you  believe  tbat  you  stood  there  about  five 
minutes  after  some  of  them  bad  entered 
tbe  bouse  P— Yes. 

Did  you  make  a  deposition  before  the 
magistrates ;  that  is,  did  you  sign  any 
paper  like  this  upon  which  your  evidence 
was  put  down?— I  was  taken  to  the 
"  Westgate." 

So  I  understood  you  to  have  said,  and 
you  were  sworn  and  gave  evidence  P-— Yes. 

Then  I  ask  you,  was  not  your  evidence 
put  down  in  writing  and  signed  by  you  ? 
—Yes. 

(The  d^ositions  were  handed  to  Kelly.) 
Kelly:  Just  look  at  tbat;  I  presume  that 
is  your  mark  P — ^That  i*j  it,  I  believe. 

Kelly :  Now,  my  Lord,  I  believe  tbe  more 
correct  course  is  to  have  the  deposition 
read.  I  will,  with  your  Lordships'  per- 
mission, have  it  read  now,  and  then  I  nave 
one  or  two  questions  to  put  upon  it. 

(The  deposition  of  Samuel  Simmons  was 
read.    It  began : — 

"  Samuel  Simmonfl,  swom,  says,  I  am  a  la- 
bourer, and  live  at  the  *  Salutation,*  in  the  town 
of  Newport.") 

Kelly:  You  have  heard  that  read;   I 
now  ask  tbe  question  I  asked  you  be*"^ft  ? 
do  you  mean  to  say,  upon  your  oath, 
you  did  not  live  at  the  **  Salutation  "  I 
—I  did  not  say  so;    I  live    belr- 
"  Salutation  "  Inn, 

Is  it  true  or  false  tbat  you  swort 
is  here  set  down  :  **  I  am  a  labourer, 
live  at  the  'Salutation,'  in  the  town 
Newport"  P— Not  at  tbat  time;  I  d' " 
live  at  the  **  Salutation." 

I  am  not  asking  you  whether  you 
at  the  "  Salutation,"  but  whether  you  r 
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ao  ? — No,  I  did  not  swear  that  I  lived  at  ' 
the  **  Salntation ;"  I  was  not  there  at  that 
time,  but  by  the  **  Salutation." 

You  lived  by  the  **  Salutation"  P— Yes. 

Did  you  not  tell  me  just  now  you  lived  a 
quarter  of  a  mile  from  the  "  Salutation  "  P 
— ^No ;  not  a  stone's  throw  I  live  from  the 
''Salntotion." 

Be-examined  by  the  Solicitor.  GenerdL 

Yon  have  spoken,  I  observe,  in  the  do- 
positioOt  of  the  Friars ;  whereabouts  is 
the  Friars ;  how  near  is  the  Friars  to  the 
**  Westgate  "  Inn  ?— About  a  quarter  of  a 
mile,  or  better. 

KeUy:  I  shall  have  a  question  to  ask 
with  regard  to  the  matter  upon  the  voir 
dire  ;  I  thought  it  better  not  to  embarrass 
your  Lordship's  note  by  askine  that  now. 
Soli^iiior  General:  You  had  better  ask  it 
here,  I  should  think. 

Pajkk,  B.:  You  had  better  conclude 
jour  re-examination  now. 

AUomey  Generals  Ye»,  my  Lord,  that 
would  be  better. 

SolicUor  General :  Is  the  Friars  further 
from  the  "Westgate"  Inn  than  the  ma- 
chine, or  nearer  ? — Further. 

Do  you  understand  my  question  P  I 
want  to  know  which  is  the  nearest  to  the 
*•  Westgate  "  Inn,  the  Friars  or  the  weigh- 
ine-machine  ?— The  Friars  is  the  nearest. 
Is  the  Friars  in  the  road  from  the  ma- 
chine to  the  ••  Westgate  "  P— Yes. 

Sir  F,  Pollock :  One  of  the  jury  wished 
to  put  a  question. 

TiNDAL,  C.J. :  What  was  the  question, 
sir,  yon  wished  to  put  P 

Foreman  of  the  Jury :  SiminoTis  stated, 
my  Lord,  that  they  halted  at  the  machine. 
and  afterwards  he  said  that  they  marched ; 
I  wish  to  put  the  question  to  aim,  whom 
does  he  mean  by  "  they  ?  " 

TiHDAL,  C.J. :  Whom  did  you  mean  by 
•'  they,"  when  you  said,  '*  after  they  halted 
they  marched  "  P — AU  the  mob. 

Foreman :  Was  there  anybody  directing 
the  mob  when  they  marched  then  P — No- 
body, except  Mr.  Froei;  he  said  they  were 
to  go  towards  the  town,  and  show  them- 
selves to  the  town. 

You  stated  that  Frost  was  on  the  pave- 

mentj  by  the  anchor  shop,  and  that  he 

said,    "  Show    your   appearance    to    the 

front ;"  do  you  mean  to  swear  that  those 

e  the  exact  words  that  Mr.  Frost  spoke 

3  menP 

n>AL,  C.J. :  You  are  quite  right,  sir, 
tting  the  question,  if  you  have  any 


ness:  That  was  as  near  as  I  could 
stand  it. 

I  stated  also  that  there  were  soldiers 

**  Westgate  "  Inn ;  do  you  know,  of 

own   knowledge,   that    there    were 

-  W  the  ••  Westgate  "  at  the  time  P 


— Yes,  there  were  soldiers  in  the  "West- 
gate  "  Inn. 

Did  you  see  them  ? — Yes. 

You  have  also  stated  that  you  saw  Frost 
before  you  went  to  Mallock's  house ;  how 
long  after  the  firing  commenced  did  you 
see  himP — I  did  not  see  him  long  after 
the  firing  began ;  he  wa.s  out  of  my  sight. 

Attorney  General:  This  matter  of  de- 
scription, I  suppose,  your  Lordships  would 
wish  to  dispose  of  now» 

Cross-examination  on  the  voir  dire 
resumed. 

Kelly  (to  the  witness) :  I,  perhaps,  have 
not  quite  understood  you  ;  but  how  far  is 
your  present  house  from  the  **  Saluta- 
tion "  P — Not  a  hundred  yards. 

To  the  best  of  your  knowledge,  is  it 
about  a  hundred  yards,  or  rather  less  P — 
Bather  less. 
About  ninety  yards,  perhaps  ? — Yes. 
Do  you  know,  of  your  own  knowledge, 
whether  that  house  of  yours  is  within  the 
boundary  of  the  borough  of  Newport,  the 
old  borough  of  Newport  P — Indeed,  I  can- 
not say ;  I  never  paid  any  rates  or  taxes, 
and  I  cannot  say. 

Now,  I  have  only  one  more  question  to 
ask  you  upon  this  point;  you  have  said 
that  the  parish  of  St.  WooUos  extends  for 
miles  round ;  I  want  to  know  what  is  the 
most  distant  place  from  the  borough  of 
Newport  that  you  know  of  in  the  parish 
of  St.  WooUos  P — I  know  of  one  place,  the 
other  side  of  Stowe  a  good  way,  I  cannot 
mention  the  place's  name. 

Attorney  General:  I  should  think,  my 
Lord,  that  my  learned  friend  might  raise 
this  point  by  the  admission  that  the  pai'ish 
extends  beyond  the  borough. 

Pabke,  B.  :  The  parish  extends  beyond 
the  boundary  of  the  borough.  Does  not 
that  answer  your  purpose  P 

Kelly:  Not  exactly,  my  Lord,  because 
there  is  a  difierence  between  its  extending 
beyond  the  boundary  and  its  being  of 
considerable  extent,  and  forming  a  gi*eat 
proportion  of  the  parish. 

Failke,  B.:  Does  it  signify  whether  it 
is  an  acre  or  twenty  miles  P 

KeUy :  I  think  your  Lordship  will  find 
that  makes  a  difference. 

Sir  F.  Follock :  There  is  another  fact ; 
the  place  where  the  witness  describe  shis 
house  to  have  been  is  ninety  yards  from 
the  *'  Salutation "  and  in  the  direction 
towards  Cardiff. 

Attorney  General :  He  says  just  the  con- 
trary. 

Kelly:  He  says  not  towards  Cardiff. 
(To  the  mitness.)  Is  it  towards  Pillgwenlly  P 
—Yes. 

Sir  jP.  Pollock :  It  is  the  same  thing, 
and  I  am  toJd  that  the  ^'  Salutation"  Inn, 
or  at   all  events  a  point  within   ninety 
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yards,  is  the  boundary  of  the  borough  ;  so 
that  where  he  lives  is  not  within  the 
borough. 

Kelly :  Perhaps  it  will  be  more  con- 
venient as  the  witness  does  not  appear  to 
know  it  of  his  own  knowledge  to  prove 
the  fact. 

Sir  F.  Polloch:  1  presume,  my  Lord, 
that  I  am  at  liberty  to  call  a  witness  to 
prove  the  boundaiy  of  the  borough  P 

TiNDAL,  C.J. :  You  are  raising  an  ob- 
jection on  the  groui  d  of  mis-description  ; 
I  think  you  have  a  right  to  do  that  when 
the  witness  does  not  know  it  himself. 

Thomas  ProtherOf  sworn  on  the  voir  dire. 
— Examined  by  Sir  F.  Pollock. 

[I  held  the  situation  of  town  clerk  for  a 
great  many  years ;  they  never  walked  the 
boundaries  for  a  great  many  veors  that  I 
remember.  I  never  perambulated  the 
borough.  I  have  scarcely  a  doubt  that 
the  *'  Salutation  "  was  wiihin  the  limits 
of  the  old  borough.  It  must  be  very  near 
the  extremity  of  the  old  and  commence- 
ment of  the  new  borough.  I  was  town 
clerk  for  five  or  six  and  twenty  years. J 

Do  you  know  where  this  man  lives  ? — 
Now  that  I  hear  the  man  give  his  evi- 
dence, from  his  description  1  do  know. 

Is  not  that  without  the  boundary  of  the 
old  parish? — I  believe  there  U  an  old  road 
near  the  barn  that  he  speaks  of  called  the 
Mountjov  Farm,  that  was  the  boundary 
of  the  old  borough ;  but  I  can  only  say 
that  from  belief. 

I  ask  you,  having  been  twenty-five 
years  the  town  clerk,  whether,  to  the 
best  of  your  knowledge  and  acquaintance 
with  the  borough,  the  place  that  he  has 
described  is  not  without  the  borough  P — I 
really  cannot  say 

I  ask  you  your  belief  ? — I  really  cannot 
say;  it  must  be  very  near  the  limits  of 
the  old  borough,  and  very  near  the  com- 
mencement of  that  part  of  the  parish  that 
was  comprised  in  the  borough. 

Attorney  General:  That  was  added  to 
the  borough  P — That  was  added  to  the 
borough. 

Sir  J^.  Pollock :  Were  you  the  town 
clerk  at  the  time  that  the  Reform  Bill 
passed  P — ^Yes,  I  was. 

Did  you  not  yourself,  personally,  give 
instructions  with  regard  to  the  boundary 
of  the  borough  before  it  was  enlarged  ? — 
I  did  not ;  1  did  not  act  as  town  clerk 
for  several  years  before  I  ceased  to  hold 
the  office. 

Who  did  P— Sir  Thomas  Phillips,  my 
.partner. 

Perhaps  you  will  be  able  to  tell  me 
whether  the  parish  of  St.  WooUos  does 
not  extend  many  miles  round  the  borough  P 
^Yes,  it  does. 


The  old  borough,  I  believe,  was  entirely 
within  it  P — The  old  borough  was  entirely 
within  it. 

And  formed  a  very  small  part  of  it? — 
Not  a  small  part. 

Is  it  a  half,  or  a  third,  or  a  tenth  ? — It 
is  certainly  very  much  more  than  a  tenth ; 
but  I  shonJd  not  think  that  the  extent  of 
surface  was  half. 

Perhaps  not  a  quarter  ?— I  cannot  say. 

Cross-examined  by  the  Solicitor  General 
on  the  voir  dire. 

The  new  borough,  I  understand,  extends 
beyond  the  place  where  this  man  lives  ? — 
Yes  ;  in  one  direction  ic  extends,  perhaps, 
half  a  mile  beyond. 

Sir  F.  Pollock :  Now,  my  Lord,  I  will 
just  call  your  Lordship's  attention  to  the 
other  point,  for  which  I  think  one  of  your 
Lordships  desired  to  see  the  Boundary 
Act ;  that  is  an  Act 

"  to  settle  aod  describe  the  diTisions  of  coanties 
aod  the  limits  of  boroughs  in  so  far  as  respects 
the  election  of  members  to  serve  in  Parlia- 
ment; "(a) 

therefore  that  Act,  I  presume,  does  not 
extend  to  the  borough  of  Newport  for  any 
other  purposes.  The  question,  then,  is 
whether  the  description, — 

'*  Samuel  Simmons,  of  the  parish  of  St.  Wool- 
los,  in  the  borough  of  Newport,  in  the  county 
of  Monmouth,  labourer," 

is  a  good  description.  Now  we  are  entitled, 
my  Lord,  to  have  the  name 

TiNDAL,  C.  J. :  "  The  name,  profession, 
and  place  of  alxxjLe  "  are  the  words  of  the 
statute. 

Sir  1^.  Pollock:  Yes,  my  Lord;  and  to 
say  that  he  resides  in  the  parish  of  St. 
Woollos,  in  the  borough  of  Newport, 
appears  to  me  to  be  a  mis-description  ;  it 
should  be  "in  the  borougli  of  Newport, 
in  the  parish  of  St.  Woollos ; "  because 
the  borough  of  Newport  is  a  part  of  the 
the  parish,  and  is  in  the  parish ;  but  the 
parish  of  St.  Woollos  is  not  in  the  borough 
of  Newport,  there  is  only  a  part  of  it  in 
the  borough ;  and  if  the  borough  of  New- 
port is  only  a  part  of  the  parish  of  St. 
Woollos,  and  no  part  of  the  borough  of 
Newport  is  in  any  other  parish,  it  does 
seem  very  absurd 

Attorney   General:  If   it    be    matc"***^ 
there  is  part  of  the  borough  of  New 
in  another  parish. 

Sir  F.  Pollock:   No,    not    of    the 
borough;  and  I  submit  that  this  musi 
taken    to  be  not  the  new,   but  the 
borough. 

TiNiiAL,    O.J.  :    He    is    living    in 
borough  of  Newport ;  that  is,  every  r 

(a)  2  &  3  Will  4.  c.  64. 
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who  was  acquainted  with  his  place  of 
abode  would  say  it  was  in  the  bor6ugh. 
If  it  had  been  out  of  the  new  borough  of 
Newport  and  only  in  the  old  borough, 
then  your  objection  would  have  been  the 
other  way,  that  it  was  not  what  was 
popularly  known  as  the  borough  of  New- 
port. :^ery  information  is  given  by  this 
description. 

Sir  F.  Folloeic:  Now,  my  Lord,  allow 
me  to  ask  whether  in  a  parish  like  the 
parish  of  Lambeth  it  would  be  sufficient 
to  say  that  a  person  was  residing  in  that 
parish,  or  that  he  was  residimg  in  the 
parish  of  Manrlebone. 

TiNDAL,  C.J. :  Here  are  two  descriptions 
given :  he  is  residing  in  the  borough,  and 
he  is  residing  in  that  part  of  the  parish 
which  is  also  in  the  borough. 

Pa&K£,  B.  :  It  is  perfectly  true  that  he 
lives  in  the  parish  of  St.  Woollos,  and  ho 
also  lives  in  the  borough  of  Newport,  at 
all  events  according  to  the  common  boun- 
daries. 

Sir  F.  Pollock :  The  moment  your  Lord- 
ship decides  that  the  new  borough  is 
Bofficient  T,  of  course,  abandon  the  objec- 
tion that  this  description  must  have 
reference  to  the  old  oorough.  But  I 
would  ask  your  Lordship  this .-  I  believe 
there  is  a  part  of  the  parish  of  Lambeth 
in  the  borough  of  Southwark,  would  it  do 
to  say,  '*  of  the  parish  of  Lambeth  in  the 
borough  of  Southwark,"  because  a  party 
lived  in  a  portion  of  the  borough  of 
Southwark  that  was  also  in  the  parish  of 
Lambeth  ? 

TiNDAL,  C.J. :  That  would  be  the  same 
casp,  would  it  not  P 

Sir  F.  Folloch :  Yes,  my  Lord,  it  would. 
TiNBAL,   C.J. :  Now  you  are   upon  the 
point  that  there  is  no  street  named  P 

Sir  F.  Pollock:  I  am,  my  Lord,  upon 
that  point,  that  there  is  no  information 
given  beyond  the  parish,  so  as  to  enable 
any  person  to  find  out  where  the  witness 
is  to  be  met  with. 

TixBAL,  C.J, :  The  man  says  there  is  no 
name  to  the  street  where  he  lives,  but  it 
is  by  the  side  of  a  tram  road  that  leads  up 
to  the  hills;  so  that  upon  inquiry  you 
would  find  him  out. 

Sir  J^.  PoUock :  In  Wai8ori*8(a)  trial  Ire- 
collect  that  there  was  a  different  descrip- 
' '     .  from  this ;  there  the  description  was 
only  that  the  party  lived  in  a  certain 
sh,  but  it  gave  a  court  in  a  street,  and 
very  number   of  that  court.     Your 
dship  sees  the  importance  of  this.    We 
e  ten  days  to  inquire  respecting  three 
drcd  and  scventeeti  jurors    and   twp 
Ired  and  thirty- six  witnesses ;  accord- 
to  that   the    prisoner  has  to  make 
"piAa  respecting  fifty  persons  a  day, 

(o)  32  St.  Tr.  69. 


and  very  little  progress,  my  Lord,  will  bo 
made  in  acquiring  the  necessary  informa- 
tion so  as  to  be  of  any  use  to  him  in  his 
defence  if  the  description  that  the  party 
lives  in  a  certain  parish  is  sufficient,  when 
that  parish  is  a  large  parish  extending 
for  several  miles,  or  that  he  lives  in  a 
borough,  which  borough  has  been  lately 
added  to  for  the  purposes  of  the  Reform 
Bill,  and  you  have  first  to  go  over  the 
whole  palish  or  borough  to  ascertain 
where  the  party  lives,  and  then  to  make 
inquiry  who  and  what  he  is.  In  this  case 
the  description  might  have  been  more 
specific ;  tney  might  have  said  living  "  by 
the  side  of  a  tram-road  near  the  '*  Saluta- 
tion "  Inn.  Some  such  description  as  that 
might  have  been  given,  which  would  have 
enabled  the  prisoner  to  get  at  him,  or  to 
have  learned  something  about  him. 

My  Lord,  I  yield  at  once  to  your  Lord- 
ship's suggestion,  that  the  new  borough, 
as  a  matter  of  description,  is  as  good  as 
the  old;  very  likely  better;  because  no 
doubt,  in  process  of  time,  just  as  in  Lon- 
don, people  forget  the  old  boundaries.     I 
dare  say  there  are  very  few  persons  here 
who  could  state  at  what  house  in  Chancery 
Lane    the    city    ends    and    Westminster 
begins.     I  could  not.    London  now  means 
a  much  larger  place  than  that  which  is 
comprehended  within  the  old  city  boun- 
dary ;   and  if,  my  Lord,   it  is   said  the 
borough  of  Newport  means  a  much  larger 
place  than  it  formerly  meant,   it  makes 
my  argument  stronger,  because  if  it  would 
not  be  sufficient  in  a  populous  place  merely 
to  point  out  the  parish,  or  to  point  out  the 
borough,  as,  for  instance,  to  say  that  a 
man  lives  in  the  borough  of  Southwark, 
or  in  the  parish  of  St.  Mary,  Lambeth, 
then  I  submit  that  there  ought  to  be  a 
reasonable  description,  such  as  will  enable 
us  who  are  assisting  the  prinoner  to  get 
information  which  is  useful   for  us,  and 
with  a  view  to  which  this  description  is 
required.    My  Lord,  I  point  out  that  in 
this  very  instance  we  had  very  nearly  five 
hundred  persons  to  inquire  after  in  the 
course  of— I  must  not  say  ten  days ;  the 
statute  gives  ten  days;    but  we  had,  by 
special  grace  and  favour,   two  or  three 
days  more.    We  had,  therefore,  to  inquire 
at  the  rate  of  fifty  persons  a  day ;  and  I 
submit  that  the  Crown  are  to  give  that 
description  which  will  enable  us  to  get  at 
the  house  without  any  difficulty ;  and  if  it 
is  in  no  street  it  should  be  aescribed  as 
near  such  a  street.    Upon  these  grounds, 
my  Lord,  I  submit  that  if  the  rule  is  to 
be  of  any  use,  and  if  it  is  a  rule  to  be 
made  applicable  to  every  part  of  the  king- 
dom, tne  description  in  this  instance  is 
too  wide  and  vague  to  give  the  prisoner 
the  benefit  the  Act  intended  he  should 
have. 
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iKeUy  followed.]  It  is  a  downright  | 
mockery  to  contend,  that  by  this  descrip-  | 
tion  there  is  fair  information  given  to  the 
prisoner  of  the  place  of  abode  of  the  wit- 
ness. The  popmation  of  the  borongh  of 
Newport  is  aboat  five  or  six  thonsand  per- 
sons, and  the  popnlation  of  the  rest  of  the 
parish  is  five  or  six  thonsand  more.  The 
prisoner  has  only  abont  ten  days  to  inquire 
mto  various  matters  respecting  abont  five 
hundred  different  individuals,  jurors  and 
witnesses.  I  ask,  again,  is  it  not  a  complete 
mockery,  an  evasion  of  the  statute,  to  de- 
scribe a  labourer,  as  residing  in  a  parish 
in  a  borough,  when  that  parish  comprises 
the  borough,  and  contains  altogether  a 
population  of  about  10,000  or  12,000 
persons  ? 

There  are  parishes,  my  Lord,  in  the 
ncighbourhooa  of  London,  and  so  there 
are  in  the  country,  of  vast  extent,  some 
containing  20,000  and  25,000  inhabitants  : 
is  it  to  be  the  case,  that  a  prisoner  is  to 
be  left  to  make  inquiries  of  a  vast  number 
of  persons  living  in  such  a  parish,  with 
no  better  clue  to  their  residence  than  some 
vague  information  of  this  kind?  As  it 
appears  (and  I  cannot  forget  that  part  of 
of  the  case)  that  the  witness  himself  is 
known  at  the  **  Salutation,"  we  ought,  I 
submit,  to  have  been  referred  there.  I 
put  it  to  your  Lordships  (and  I  believe  it 
will  be  the  first  time  it  has  been  so 
held,  if  your  Lordships  should  hold  that), 
whether  upon  this  list,  without  any  other 
chie  to  a  person  in  the  situation  of  a  man 
like  the  prisoner,  there  being  10,000  or 
more  inhabitants  in  the  parish,  that  is 
such  information  as  the  statute  meant 
should  be  given. 

Attorney  General:  Does  your  Lordship 
call  upon  us  to  answer  this  objection  P 

Fark£,  B.  :  Is  there  not  a  case  upon 
this  subject  where  the  description  was 
applied  to  Lambeth  P 

Attorney  General:  I  am  not  aware  of 
that ;  the  practice  has  been  to  describe 
the  witnesses  by  the  parish,  as  I  am  in- 
formed by  Mr.  Maule, 

Kelly:  Your  Lordships  will  not  take 
my  learned  friend's  statement  of  the  prac- 
tice. I  cannot  believe  that  there  is  any 
such  practice.  Before  the  Attorney  Gene- 
ral begins,  your  Lordshi{)s  will  pardon  mo 
for  referring  to  a  case  (a)  in  which  an 
attorney,  whose  address  must  be  given 
under  the  statute  of  George  2,  called  him- 
self of  **  New  Inn,  London."  That  was  a 
mere  technical  mistake,  which  could  mis- 
lead no  one;  but  we  all  know  that  New 
Inn  is  in  the  city  of  Westminster. 

TiNDAL,  O.J. :  That  was  not  a  want  of 
certainty. 


(a)  Steara  v.  Smith,  6  Esp.  138. 


KeUy:  No,  my  Lord;  I  have  referred 
to  that  as  beariug  upon  the  first  part  of 
the  argument. 

Wightman :  In  Stone's  case,  my  Lord,(a) 
an  objection  was  made  on  the  /ground  of 
the  uncertainty  of  the  description  of  one 
of  the  jurymen;  his  place  of  abode  was 
stated  to  be  Grafton  Street ;  and  it  was 
contended,  that  as  there  are  several  streets 
of  that  name,  there  should  have  been, 
something  to  distinguish  which  Grafton 
Street  was  meant ;  but  the  objection  was 
overruled. 

KeUy :  There  the  street  was  named. 

Attorney  General:  Under  the  statate  to 
which  my  learned  friend  has  referred, 
requiring  the  place  of  abode  of  the  attorney 
to  be  stated,  your  Lordship  is  aware  that 
it  has  been  held  that  it  is  enouch  to  state 
the  town  in  which  he  resides,  and  that,  too* 
in  the  case  of  the  town  of  Birmingham^ 
consisting  of  30,000  inhabitants. 

TiNDAL,  C.J. :  The  objection  in  this  case 
shapes  itself  in  a  double  form ;  first,  that 
this  is  a  misdescription;  and,  secondly, 
that  there  is  a  want  of  certainty  in  it. 
Now  the  description  given  in  this  list  is, 
that  Samud  Simmonsy  to  whom  the  objec- 
tion applies,  is  **  of  the  parish  of  St, 
Woollos,  in  the  borough  of  Newport,  in 
the  county  of  Monmouth."  It  appears  to 
me,  that  this  is  trae  in  every  part  and 
particular  which  is  set  down  in  this  list. 
He  is  a  resident  in  the  parish  of  St.  Wool« 
los,  in  the  borough  of  Newport,  in  the 
county  of  Monmouth.  There  was  no 
intention  to  enter  into  any  detail  as  to 
how  much  of  the  parish  of  St.  Woollos  is 
in  the  borough  of  Newport,  or  how  much 
out  of  it,  but  merely  to  give  such  a  de- 
scription as  should  be  true  in  matter  of 
fact,  the  statute  saying,  that  there  shall 
be  given  to  the  prisoner  "  the  name,  pro- 
fession and  place  of  abode  of  the  jurors 
and  witnesses  "  in  the  case. 

The  second  objection  is,  that  this  is  a 
bad  description,  on  the  ground  of  its  being 
too  general.    In  the  first  place  it  is  to  be 
observed,  if  the  parish  of  St.  Woollos  is 
larger  than  the  borough  of  Newport,  inas- 
much as  it  is  shown  that  he  lives  in  that 
part  of  the  parish  of  St.  Woollos  which  is 
in  the    boroagh  of   Newport,  you    may 
reject  altogether  that  part  of  the  parish 
that  is  out  of  the  borough  ;  and,  theref 
the  only  question  is  whether  the  desci 
tion  of  a  man  living  in  the  borougb 
Newport  is  suflicient  or  not.    It  is  ob» 
able,  that  the  statute  which  first  give 
the  prisoner  the  advantage  of  having 
names  of  the  witnesses,  and  their  pro 
sions  and  places  of  abode,  couples  in 
same  words   the    name,    profession    : 


(a)  6  T.B.  537, 
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place  of  abode  of  the  witnesses  and  jurors. 
jScfWf  upon  looking  at  the  panel  of  the 
jury,  I  find  that  every  juror  is  returned, 
not  as  of  a  particular  street,  but  generally, 
of  the  town  or  parish  where  his  abode 
18.  For  instance,  '\  Avery,  of  Monmouth, 
^ntleman;  Andrews,  of  Abergavenny, 
iironmonger ;  BaU,  of  Chepstow,  victual- 
ler;" and  so  on  throughout;  none, indeed, 
being  from  Newport,  because  the  sheriff, 
for  a  very  obvious  reason,  thought  it  better 
not  to  summon  any  from  that  place ;  and 
it  seems  to  me,  that  if  we  should  say  that 
this  was  a  void  description  of  the  witness 
on  the  ground  of  uncertainty,  we  must 
equally  say  so  with  respect  to  every  jury- 
man summoned.  They  stand  in  the  same 
predicament.  On  these  grounds  I  think 
that  both  the  objections  which  have  been 
raised  must  be  overruled. 

Parke,  B.  :  I  am  of  the  same  opinion 
with  mj^  Lord  Chief  Justice  upon  both 
these  noints.  With  respect  to  misdescrip- 
tion, tnat  appears  to  me  to  be  entirely  out 
of  tlie  question.  The  description  of  the 
place  of  abode  of  the  witness  is  perfectly 
ftccurate ;  he  does  live  in  the  parish  of  St. 
WooUos,  and  he  does  live  in  the  borough 
of  Newport,  and  there  is  nothing  like  an 
allegation  that  the  whole  of  the  parish  is 
in  the  borough.  And  as  to  the  sufficiency 
of  the  description,  it  appears  to  me  to  be 
enough,  especially  in  analogy  to  the  case 
cited  by  the  Attorney  Qeneral,  where  the 
town  ia  described  as  the  place  of  abode. 

Williams,  J.:  I  should  have  thought 
that  tiiis  was  a  more  favourable  descrip- 
tion of  the  witness  than  if  the  parish  were 
given  generally.    If  it  were  **  the  parish 
of  St.  WoolloB,"  that  would  comprehend  a 
larger  surface ;  but  it  is  merely  that  part 
of  the  parish  which  is  in  the  borou^  of 
Newport;  and,  consequently,  that  hmits 
and  confines  the  inauiry  to  a  smaller  space 
than  if  the  parish  had  been  given  gene- 
rally.   With  regard  to  the  other  point, 
the  sufficiency  of  the  description,  I  ob- 
served that  much  inquiry  was  made  of  the 
witness  as  to  whether  the  lot  of  houses 
there  had  any  definite  name.    If  it  had 
appeared  that  that  lot  of  ten  or  twelve 
houses  had  acquired  a  definite  and  defini- 
tive name,  hj  possibility  there  might  be 
some  ground  for  contending  that  this  was 
-i^/^  general  a  description,  because  more 
^ht  have  been  given ;  but  nothing  of 
t  sort  is  applicable  to  this  case.     It 
ears  that  this  is  the  course  constantly 
sued  with  regard  to  those  returned  by 
sheriff  to  serve  upon  the  jui^,  and  I 
of  opinion,  that  it  is  a  sufficient  de- 
ption ;  oertoinly  it  is  no  mis-descrip- 

omas  Morris,  a  land  surveyor,  living 
rport,  proved  plans  entitled,  '*  A 
*  —urt  of  the  town  of  Newport  and 


roads  connected  therewith  in  the  county 
of  Monmouth."  "Ground  plan  o^  the 
'  Westgate '  Hotel  and  streets  adjoining 
in  the  town  of  Newport,"  and  "  A  plan  of 
the  canals  and  railroads  communicating 
with  the  town  of  Newport,  Monmouth- 
shire, 1839."! 

JEUchard  Waters  sworn. — Examined  by  the 
Solicitor  General, 

I  believe  vou  are  an  attorney  residing 
at  Newport  r — I  am. 

Had  you  been  sworn  in  as  special  con- 
stable previous  to  the  4th  of  November 
last  P — I  had  been. 

Do  you  know  Mr.  Frost  ? — I  do. 

Did  you  see  him  on  Monday  tbe  4th  of 
November  ? — I  did. 

Where  first  did  you  see  b\m  on  that 
dayP  —  Immediately  before  the  **  West- 
gate  "  Hotel. 

At  what  hour  of  the  day  P — ^About  nine 
in  the  forenoon. 

Was  he  alone,  or  were  any  other  per- 
sons there  ? — Alone,  inasmuch  as  he  was 
on  the  pavement,  but  accompanied  by  an 
immense  body  of  men  in  the  road. 

On  the  pavement  by  the  house  P — Close 
by  the  house. 

In  front  of  the  "  Westgate  "  ?— Yes. 

You  say  accompanied  by  an  immense 
number  of  persons;  where  were  those 
persons  P — Occupying  the  whole  of  the 
roadway. 

Had  you  known  Mr.  "Frost  before? — I 
had  known  him  from  infancy. 

Did  you  observe  the  dress  that  he  had 
on  on  that  morning  P — ^Yes. 

Describe  it ;  did  you  observe  any  neck- 
handkerchief  P — I  did. 

Describe  it  P — It  appeared  to  be  a  sort 
of  loose  wrapper,  a  red  handkerchief. 

Have  you  ever  heard  that  description  of 
handkerchief  called  by  any  name  P — ^Yes ; 
I  have  heard  them  called  by  several 
names,  a  weather  handkerchief  they  call 
them;  one  that  would  be  likely  to  be 
worn  over  another. 

Did  you  hear  any  firing  P — ^Yes,  I  did. 

Where  was  Mr.  Frost  when  you  first 
heard  that  firing  p — I  cannot  say. 

How  near  to  the  time  when  the  firing 
began  had  you  seen  Mr.  Frosi  f — Almost 
instantaneously  after  I  had  seen  Mr.  Frosty 
I  heard  the  firing. 

Where  were  you ;  were  you  on  duty  as 
a  sx)eoial  constable  that  morning?— Not 
on  any  specific  duty  further  than  that  I 
had  to  keep  watch. 

Were  you  there  to  keep  the  peace  as  a 
special  constable  p — Certainly. 

Where  were  you  standing  at  the  time 
that  you  saw  Mr.  Frost  on  the  pavement 
in  front  of  the  **  Westgate  "P  — In  the 
commercial  room  of  the  **  Westgate.". 
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[It  is  the  room  with  the  bow  window 
near  Stowe  Hill  aa  you  come  round. J 

Were  you  alone  in  that  room,  or  what 
description  of  persons  were  with  you  P — I 
oaunot  speak  to  my  own  knowledge  of 
more  than  one  being  in  the  room  ;  but  I 
believe  there  were  one  or  two  besides. 

At  what  time  had  you  gone  out  with 
a  view  of  keeping  the  peace  in  this  place 
as  special  constable  P  —  I  had  returned 
to  Newport  about  eleven  o'clock  the  pre- 
vious night,  and  on  my  arrival  there  I 
heard 

Never  mind  what  you  heard  ?  —  The 
special  constables  were  being  sworn  in, 
and  I  went  up  to  the  **  Westgate  "  to  oifer 
my  services. 

Did  you  i  emaiu  out  all  night  P  —I  did ; 
that  is,  I  remained  from  home  all  night. 

Did  you  remain  out  with  a  view  to  keep 
the  peace  of  the  town  all  night  P — I  did. 

Were  you  during  the  night  at  one  place, 
or  at  different  parts  of  the  town? — At 
different  parts  of  the  town. 

How  early  in  the  morning  had  you  first 
gone  to  the  **  Westgate  *'  Inn  P — I  had 
visited  the  "  Westgate  "  in  the  middle  of 
the  night. 

How  long  had  you  been  at  the  **  West- 
gate  "  Inn  that  morning  before  you  saw 
Mr.  Frost,  as  you  have  stated  P — I  should 
imagine  about  twenty  minutes ;  I  have  no 
particular  data. 

That  is  near  enough.  Had  you  seen 
this  company  of  persons,  as  you  describe 
them,  before  you  saw  them  in  front  of  the 
"  Westgate  "  P— Decidedly  not. 

You  did  not  see,  then,  from  what  direc- 
tion they  came  P — Down  Stowe  Hill. 

TiNDAL,  C.J. :  Did  you  see  that  P — I  saw 
that. 

Through  the  bow  window  P  —  Through 
the  bow  window.  It  should  be  stated 
that  the  shutters  of  the  window  when  I 
went  into  the  room  were  closed,  and  it 
was  mere  curiosity,  in  fact,  that  induced 
me  to  go  to  the  commercial  room ;  and  I 
opened  one  of  the  ledges  of  the  window, 
when,  upon  doing  so,  I  saw  this  immense 
multitude  of  people  coming  down  the  hill. 

Solicitor  General :  And  when  they  came 
down  the  hill  in  what  direction  did  they 
go  to  the  front  p  —  They  immediately 
wheeled  round. 

How  long  did  you  remain  in  the  com- 
mercial room  after  you  saw  them  through 
the  window  P — A  very  few  seconds. 

AVTiere  did  you  go  then  P — I  remained 
in  the  room  as  long  as  I  considered  it  was 
safe  remaining  there  ;  and  on  leaving  the 
room  and  going  into  the  passage,  by  which 
I  might  have  got  into  the  back  yard,  I 
found  that  the  only  door,  through  which  I 
could  have  gone,  was  blockadeo. 

Blockaded  by  whom?  —  By  the  same 
men. 

«1 


What  did  you  do,  or  where  did  you  go 
when  you  found  that  door  blockaded  ? — 
I  had  but  one  place  to  go  to,  and  that  was 
upstairs. 

Did  you  go  upstairs  P — I  did. 

Where  were  you  when  you  saw  Mr. 
Frost  on  the  pavement  as  you  have  de- 
scribed P — In  the  commercial  room  pre- 
vious to  my  leaving  it. 

Do«s  any  part  of  the  window  look  across 
the  front  of  the  **  Westgate"  Inn?— It 
does,  a  portion  of  the  bow  window. 

There  is  a  window  that  looks  across  the 
front,  is  that  towards  Commercial  Street  ? 
— I  rather  think  they  term  it  Westgate 
Street ;  if  I  had  the  plan  I  could  explain. 
{The  plan  was  handed  to  the  witness,)  It 
is  Westgate  Street. 

Is  the  street  immediately  iu  front  of 
the  **  Westgate"  called  Westgate  Street? 
— I  believe  it  is. 

Is  that  a  continuation  of  the  lane,  part 
of  which  is  called  Commercial  Street? — 
It  is. 

And  does  that  lane  continue  to  the  High 
Street  ? — It  does. 

Inclining  to  the  right? — Inclining  to 
the  right. 

How  soon  after  you  saw  this  company 
of  persons  coming  down  Stowe  Hill,  you 
being  in  the  commercial  room,  did  you 
hear  the  firing,  as  near  as  you  can  speak  ? 
— The  time  was  veiy  short — it  is  hardly 
calculable — I  should  say  immediately; 
when  I  say  firing,  really  the  noise  and  din 
of  breaking  in  the  windows  in  the  room 
where  I  was  was  so  great  that,  although 
firing  occurred,  I  could  not  distinctly 
swear  that  I  heard  any  firing  at  all. 

Did  you  see  any  smoke  P — I  did  not. 

You  say  there  was  a  noise  of  breaking 
in  the  windows  of  the  commercial  room  r 
-I  do. 

Did  that  take  place  before  or  after  you 
left  the  commercial  room  P — Before. 

Who  were  the  persons  that  were  breaking 
in  those  windows  P — The  men  that  I  had 
immediately  before  seen  coming  down  the 
hill. 

In  what  manner  were  they  breaking 
in  the  windows  P — With  various  sorts  of 
weapons. 

Just  describe  them — pikes  P — Pikes  and 
mandrils. 

Is  a  mandril  an  instrument  something 
like  a  pickaxe  P — It  is. 

Are  the  points  like  those  of  ordin 
pickaxes  P— Yes,  a  point  and  a  broad  ed 
There  were  various  sorts  of  weapons 
can  hardly  describe  them,  they  were 
varied. 

Then  you  went  upstairs ;  how  long 
you  remain  upstairs  ? — During  the  wh 
of  the  firing. 

How  many  minutes,  or  what  portion 
time  do  you  give  to  that  P — I  have  alw 
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supposed  that  it  lasted  about  six  or  seven 
minutes ;  I  calculate  that. 

I  think  you  said  yon  could  not  distinctly 
swear  that  yon  heard  firing  ? — I  should  be 
sorry  to  say  positively. 

Does  that  apply  to  the  whole  time  or  to 
any  part  of  the  time  P — During  the  time 
of  breaking  in  the  windows. 

When  yon  got  upstairs,  are  yon  enabled 
to  say  whether  there  was  firing  or  not  P 
—Oh,  dear,  yes,  some  hundred  volleys,  I 
should  think. 

Are  you  enabled  to  say,  from  your  own 
observation,  whethe'r  the  firing  came  from 
the  persons  you  saw  coming  round  in  the 
manner  you  have  described  P — I  have  no 
doubt  that  the  firing  came  from  them, 
bat  I  cannot  say  so  of  my  own  personal 
observation. 

Did  jou  see  any  gunsP — I  did  in  the 
crowd. 

Were  you  enabled  to  see  in  going  up- 
stairs whether  those  guns  were  discharged, 
or  any  of  them  ? — I  was  not  in  front  of 
the  house,  and  therefore  could  not  see 
them. 

While  upstairs  did  you  hear  firing  ? — I 
did. 

For  about  seven  minutes  P — T  should 
imagine  about  seven  minutes. 

I  think  you  say  while  upstairs  you 
were  not  in  front  of  the  house  r — I  was  in 
one  of  the  back  bed-rooms. 

What  number  of  persons  did  you  find  in 
the  passage  when  tne  door  wai  blockaded 
as  you  have  described  P — That  portion  of 
the  passage  was  quite  full  between  the 
door  and  the  room  in  which  the  soldiers 
were,  and  between  that  and  the  entrance 
to  the  house. 

Is  the  entrance  to  the  house  in  the 
middle  of  the  house  ? — It  is. 

Suppose  you  enter  from  the  front  of  the 
house,  if  you  turn  to  the  right,  does  that 
lead  to  the  commercial  room  P — It  does. 

If  you  turn  to  the  left,  where  does  that 
lead  to  P — In  leads  into  the  room  where 
the  soldiers  were. 

TnrDAL.C.J.:  Down  stairs  P — Downstairs, 
my  Lord. 

Sdieitor  Qeneral :  The  house  has  two 
bowsP — ^It  has. 

That  room  is  one  of  the  boF- windowed 
rooms,  and  is  the  room  in  which  the  sol- 
diers were  P — It  is. 

that  the  corresponding  end  of  the 
D  to  the  commercial  room  at  the  other 
—It  is. 

1,  you  say,  the  space  from  the  door 

_3  room  where  the  soldiers  were  was 

nf  menP — From  the  entrance  hall  to 

oom  where  the  soldiers  were,  as  far 

could  see  of  the  passage,  it  appeared 

'[uite  full  of  men. 

you  see  whether  those  men  had 

^^  -^ny  description  ? — They  had. 


What  had  they  P — I  distinctly  saw  one 
person  with  a  weapon  something  like  a 
pike,  I  should  imagine,  deliberately  break- 
ing the  windows  of  the  bar,  he  was  the 
nearest  to  me ;  as  to  the  weapons  of  the 
others,  the  time  was  so  short  that  I  should 
be  sorry  to  say  what  they  were. 

Did  you  go  immediately  from  the  com- 
mercial room  up  stairs  P — I  did,  inasmuch 
as  there  wa«  no  egress  to  the  back  yard, 
the  door  being  blockaded,  as  I  have  de- 
scribed. 

How  soon  did  you  quit  that  back  room 
into  which  you  went  up  stairs  P — ^After  I 
heard  the  firing  cease. 

Did  you  come  down  stairs  P — I  did. 

Did  you  find  any  dead  bodies  P — I  saw 
several  in  the  house,  dead  and  dying. 

Had  you  seen  any  of  those  persons  before 
you  went  up,  dead  or  alive  ? — Not  an  in- 
dividual, that  I  am  aware  of. 

Then  they  met  their  death  while  you 
were  up  stairs  P — Exactly. 

Had  you  an  opportunity  of  seeing  whe- 
ther there  were  any  dead  or  dying  persons 
outside  the  door  P — I  had. 

Were  there  any  P — There  were. 

How  many  ? — Four ;  three  dead  and  one 
dying. 

When  you  came  out,  what  was  the  state 
of  that  company  of  persons  that  you  had 
seen  in  front ;  were  tney  there  in  the  same 
number,  or  less,  or  were  they  all  gone  P — 
They  were  dispersed. 

Entirely  P — No,  I  should  say  not  en- 
tirely :  they  were  hanging  on  the  skirts 
and  corners  of  the  streets. 

At  the  time  you  saw  Mr.  Froat  where 
you  have  described,  was  there  any  person 
near  you  that  you  spoke  to  —I  do  not  ask 
what  you  said  ? — There  was. 

What  was  his  name  P — Thomas  Latch, 

How  soon  was  the  assemblage  entirely 
dispersed — I  do  not  ask  to  minutes — was 
it  half  an  hour,  or  an  hourp — When  I 
came  from  up  stairs  to  the  front  of  the 
house  the  parties  had  dispersed,  and  the 
square,  the  immediate  front  of  the  **  West- 
gate,"  was  vacant ;  it  was  completely 
empty. 

Had  you  seen  the  soldiers  go  into  the 
room  where  you  have  described  thorn  as 
being  P — I  came  from  the  barracks  with 
them. 

Can  you  tell  me  the  number  of  soldiers  ? 
About  thirty. 

And  they  had  gone  into  that  roomp— 
They  had. 

How  long  had  they  been  there  before 
this  transaotion  occurred  that  you  have 
spoken  of  P — About  the  same  time  that  I 
had  been ;  I  came  down  with  them. 

Did  you  say  what  time  —  about  what 
time  had  you  been  with  the  soldiers  before 
this  assemblage  arrived  P — Well,  I  should 
imagine  about  twenty  minutes. 
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Can  you  tell  me  whether  the  shntteni 
of  that  room  were  open,  so  that  the  boI- 
diers  could  be  seen  in  the  room,  or  whether 
they  were  closed? — I  believe  they  were 
closed. 

Did  you  look  P — I  cannot  swear  to  that , 
of  my  own  knowledge. 

Cross-examined  by  Sir  F.  Polhek. 

You  say  you  have  known  Mr.  Frost  all , 
your  life-time,  from  your  infancy  ? — From  ; 
my  infancy,  I  have. 

I  dare  say  you  know  that  Mr.  Frost  was 
mayor  of  Newport  P — I  do. 

Perhaps  more  than  onceP — I  am  not 
awsure  that  he  was  mayor  more  than  once. 

In  what  year  was  he  mayor  P — I  should 
think  it  must  have  been  in  1836 ;  I  fancy 

BO. 

I  dare  say  you  personally  know  that  he 
was  a  magistrate  ?— I  know  it  personally. 

Do  you  know  how  long  he  was  a  magis- 
trate— several  years? — He  was  a  magis- 
trate, I  believe,  for  three  or  four  years. 

That  would  be  several  ? — Exactly. 

A  very  active  magistrate,  was  he  not  ? 
—I  believe  so. 

If  you  do  know  it,  I  would  ask  you 
whether  he  was  not  a  very  active  and  con- 
scientious magistrate  P — For  anything  that 
I  know  to  the  contrary. 

You  say  you  went  to  the  room  up  stairs  F 
^Idid. 

That  was  at  the  back  of  the  house  P — It 
was. 

You  did  not  see  anything  of  what  look 
place  after  you  got  there  P — Certainly  not. 

Now,  you  say  that  you  came  down  with 
some  soldiers  about  twenty  minutes  be- 
fore P — I  came  down  with  them ;  I  really 
cannot  tell  the  exact  time,  I  have  no  means 
of  calculating  it;  it  might  have  been 
twenty  minutes,  or  it  might  have  been  half 
an  hour. 

Do  not  understand  me  as  pressing  you 
upon  the  subject;  I  ask  you  whether  it 
was  twenty  minutes  or  half  an  yonr  p — A 
very  short  time  had  elapsed. 

Where  did  you  go  to  fetch  them  P — I  did 
not  go  to  fetch  them ;  I  happened  to  be 
there  at  the  time  when  information  came 
that  they  were  to  go  down. 

You  say  you  had  come  down  with  the 
soldiers ;  where  did  you  meet  them  P — 
At  the  barracks ;  I  happened  to  be  at  the 
barracks  when  they  were  ordered  to  go 
down. 

That  is  an  answer ;  do  you  see  at  that 
distance  enough  to  tell  me  whether  that 
is  the  barracks,  the  union  poor-house 
(pointing  out  the  same  urpon  the  plan)  f — 
It  is. 

Solicitor  General:  Just  mark  a  small 
dot  at  that  spot. 

{The  witness  tnarlced  the  'plan,) 


Boliciior  General :  This  is  the  union 
poor-house,  which  was  used  as  barracks  P 
— A  portion  of  which  was  used  as  bar- 
racks. 

Sir  F,  PolhcJc :  Were  there  any  persons 
that  Sunday  night  in  custody  at  the 
"  Westgate  "  Inn  P— There  were,  thongh 
I  did  not  see  them  in  custody  myself. 

Parxjs,,B.:  Which  night P— The  Sun- 
day  night,  my  Lord. 

TiKDAL,  C.J. :  Between  the  Sanday  and 
Monday  P — ^Between  the  Sunday  and  Mon- 
day, my  Lord. 

Sir  P.  FoUoch :  You  say  you  did  not  see 
them  p — ^I  did  not  see  them. 

You  mean,  you  did  not  see  them  in 
custody  P — I  did  not. 

Did  you  see  any  of  them  come  there  ? — - 
No. 

How  do  you  know  they  were  there  ? — I 
merely  tell  you,  from  hearing  it  at  the 
time,  that  parties  had  been  taken  to  the 
*' Westgate";  I  had  no  cariosity  to  see 
them  mvself. 

Was  tnere  any  part  of  the  *'  Westgate  " 
Inn  that  was  appropriated  to  the  recep- 
tion of  persons  in  custody? — ^There  was. 

Whereabouts  was  that? — Between  the 
entrance  hall  and  the  room  where  the  sol- 
diers were  stationed,  on  the  left-hand  side 
as  you  enter. 

A  small  room,  between  the  bow  window 
and  the  door  ? — Exactly. 

And  in  front? — In  front;  that  is  the 
answer  to  the  question  as  to  whether  a 
certain  portion  of  the  house  was  allotted 
to  prisoners ;  I  do  not  mean  to  say  that 
it  was  on  Sundav  night,  because  that  I 
cannot  speak  to ;  but  on  Monday  night  it 
was. 

You  say  there  were  persons  in  custody 
on  Sunday  night;  where  were  they?— 
I  say  that  I  do  not  of  my  own  know- 
ledge know  that  they  were  in  custody, 
but  I  know  it  to  be  so,  inasmuch  as  it  was 
the  current  report  of  the  town. 

How  early  in  the  evening  did  you  hear 
it  P — I  should  imagine  about  twelve  o'clock. 

In  the  day  ? — No,  in  the  night. 

You  heard  it  about  twelve  o'clock  P — It 
was  the  middle  of  the  night.  It  was  the 
current  report  all  night,  long  before  the 
main  body  came  to  the  town,  that  they 
were  taking  them  up  one  by  one. 

Had  yoii  not  instructions  to  take  per- 
sons up,  as  a  special  constable  P  — ' 
general  instructions  were  such ;  bu*  "*" 
no  instructions  that  night. 

What  were  your  general  instruc. 

— Merely  to  perform  the  duties  of  bt-^ 
constable ;  nothing  more  than  that 

Had  you  any  directions  to  arr6»w 
persons  P — I  had  not. 

Were  there  no  directions  to  you, 
if  any  persons  were  found  straggling,  i 
should  be  arrested  P — ^No,  I  dS  n^^  " 
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into  the  town  till  twelve  o'clock  that 
night,  when  most  of  the  special  constables 
\m  received  their  orders. 

Do  yon  know  a  person  of  the  name  of 
Vincent,  of  Newport? — I  know^  him  by 
common  report,  and  from  having  seen 
him  latterly ;  I  know  him,  also,  per- 
sonally. 

Tdtdal,  G.J.:  He  had  no  personal  ac- 
quaintance, bnt  he  knows  him  by  sight. 

Sir  F,  PolloeJc :  He  was  a  shopkeeper  in 
the  town  P — Not  that  I  am  aware  of. 

Do  you  know  anything  about  himP — 
Nothing  more  than  that  he  made  several 
public  speeches  in  Newport,  and  also  pur- 
ported to  be  an  author  and  publisher. 

Were  they  public  speeches  made  at 
public  meetings  ? — Yes. 

Do  you  know  that  he  was  in  custody  at 
that  time  in  Monmouth  P — I  do. 

On  the  Sunday  night  didyou  know  that 
Vinceni  was  in  custody  P — ^Y es. 

I  believe  here,  at  Monmouth  P — ^Yes. 

Do  you  know,  yourself,  whether  there 
had  been  any  applications  made  to  the 
macistrates  upon  the  subject  of  Vincent, 
ana  his  mode  of  being  treated  in  the  gaol  P 
—Of  my  own  knowledge,  I  do  not ;  fur- 
ther than  that  I  have  seen  letters,  I  be- 
lieve, signed  by  Mr.  Frost  himself,  in  which 
he  states 

Attorney  General:  No,  stop. 

Sir  F.  Pollock :  I  do  not  ask  the  con- 
tents of  the  letters  written  by  Mr.  Frost ; 
but  I  want  to  know  whether  there  had 
not  been  a  general  talk  in  Newport  of 
Vincent  being  in  custodv,  and  the  mode 
in  which  he  was  treatea  P — No,  I  cannot 
say  that  I  then  knew  anything  of  that. 

You  say  that  jou  did  not  know  that 
that  was  &e  subject  of  any  general  con- 
venation? — I  had  learned  that  men  of 
the  same  political  opinions  as  himself 
were 

Solicitor  Oeneral :  My  Lord,  I  must  ob- 
ject ;  we  shall  get  very  wide  of  the  ques- 
tion by  asking  the  witness  what  he  heard. 
He  is  now  going  to  state  something  about 
political  opinions,  which  wiU  lead  to  a  very 
distracted  inquiry. 

Sir  F,  PoUock :  My  Lord,  I  apprehend  I 

have  a  perfect  right  to  ascertain  whether 

Bach  a  report  existed.   I  am  not  proposing 

to  prove  the  fact,  that  that  report  was  well 

ded ;  but  I  am  proposing  to  prove 

there  were,  ''as  a  matter  of  notoriety, 

"sl  complaints,  no  matter  by  whom, 

e  treatment  of  a  person  of  the  name 

ncenU  Surely,  my  Lord,  I  have  a  right 

that. 

>AL,  C.J. :  To  what  period  are  you 
ing? 

KFoUoeh:  My  Lord,  I  am  referring 
time  previous  to    the  period    in 
— A.    I  will  not  disguise  n*om  your 
*****  my  object 


TiNDAL,  C.J. !  No,  we  do  not  want  you 
to  tell  your  object. 

Sir  F.  Pollock:  I  doubt,  my  Lord,  whe- 
ther I  am  under  anv  obligation  to  do  that ; 
but  your  Lordship  knows  that  the  state  of 
the  country,  the  prevailing  public  reports, 
and  the  general  feeling  of  the  public  mind, 
are  taken  to  be  evidence. 

Solicitor  General :  I  did  not  object  to  the 
question,  whether  there  was  any  general 
talk  in  the  town;  but  having  said  there 
was  not,  then  he  is  asked,  **  Did  you  hear  " 
so  and  so. 

TiNDAL,  C.J. :  The  note  I  have  taken  is 
this :  ''I  did  not  know  of  a  general  talk  of 
Vincent,  and  the  mode  of  treating  him." 

Witness:  That  is  the  answer  I  would 
give. 

Sir  F,  Pollock:  Though  you  do  not 
know  of  general  talk,  do  you  know  of 
talk  among  persons  of  certain  political 
opinions  ? — I  am  not  in  any  way  likely  to 
hear. 

TiNDAL,  C.J. :  You  need  not  excuse 
your  want  of  knowledge,  but  state  the 
fact. 

Sit  F,  Pollock :  Bo  not  you  know  that 
letters  appeared  in  the  newspapers  upon 
the  subject? 

Solicitor  Genei'cd:  That  surely  cannot 
be  proved? — I  have  expressly  stated  my 
knowledge  to  that  effect. 

Sir  F.  Pollock :  You  stated  "  letters  from 
Mr.  Frost  '*  F — Letters,  published  letters ; 
I  had  no  other  means  of  obtaining  infor- 
mation. 

Now,  I  ask,  was  not  the  mode  in  which 
Vincent  was  supposed  to  be  treated  matter 
of  public  discussion  in  the  newspapers  ? — 
Not  to  my  knowledge. 

Or  complaint  in  the  newspapers  ? — Yea, 
I  have  heard. 

Have  you  not  seen  ? — I  really  cannot  fix 
my  memory  to  the  fact,  whether  I  have 
seen  many  complaints ;  I  believe  I  have 
seen  correspondence  by  Mr.  Frost  to  the 
effect  referred  to  by  you;  but  nothing 
more,  to  the  best  of  my  knowledge ;  I 
never  read  them. 

I  thought  you  had  stated  that  you  had 
read  them  ? — I  have  seen  them,  and  ga« 
thered  their  purport. 

How  have  you  gathered  their  purport 
without  reading  them?— I  could  gather 
the  purport  without  reading  the  corre- 
spondence ;  it  was  a  subject  I  had  no  in- 
terest in. 

Do  you  know  how  long  before  that  Mr. 
Vince7it  had  been  in  custody?  —  Some 
months. 

Williams,  J. :  Before  the  night  in  ques- 
tion? 

Sir  F.  Pollock:  Before  the  night  in 
question? — At  the  last  March  assizes,  I 
believe. 

You  are  not  a  magistrate  yourself,  or 
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magistrates'  clerk,  and  had  nothing  to  do 
with  the  prosecution? — I  am  not  magis- 
trates' clerk,  nor  have  I  had  anything  to 
do  with  the  prosecution  in  any  way. 

Foreman  of  the  Jury :  There  is  one  ques- 
tion, my  Lord,  I  wish  to  put.  {To  the  wit* 
7tes8,)  You  have  said  that  you  saw  Mr. 
Frost  in  front  of  the  commercial  room  at 
the  "Westgate";  did  the  firing  and 
noise  take  place  immediately  after  you  saw 
Frost  ? — It  is  in  evidence  that  I  say  so. 

Thomas  Latch. — Examined  by  the  Solicitor 

General. 

£The  son  of  a  merchant  at  Newport. 
Was  in  the  commei'<;ial  room  with  the  last 
witness  and  confirmed  his  evidence.]  I 

Did  you  hear  any  firing  of  guns  while  j 
you  were  in  the  **  Westgate  "  Inn  ? — ^Yes,  ■ 
I  did.  I 

You  say  you  saw  Mr.  Frost  pass  under 
the  window  ;  was  the  firing  before  or  after 
you  saw  him  pass  P — After  he  had  passed. 

How  soon  after  ? — I  suppose  about  two 
minutes. 

While  you  were  in  the  commercial  room 
was  anything  done  to  the  windows  of  that 
room  ? — Yes,  they  were  broken  in. 

By  what  persons  ? — By  the  mob. 

In  what  part  of  the  *  *  Westgate  "  Inn 
were  you  when  you  heard  the  firing  P — I 
was  in  the  commercial  room. 

Did  you  remain  there?  —  I  remained 
there  a  few  minutes. 

What  became  of  you  then  P — I  went  out 
at  the  back  door  and  made  my  escape. 

Did  you  see  any  persons  in  the  house  as 
you  went  from  the  commercial  room  to  go 
out  at  the  back  door  P — I  did. 

What  class  of  persons  were  they  P  —I 
saw  one  person  with  a  pike  breaking  the 
windows  of  the  bar. 

Were  there  any  other  persons  in  the 
passage,  that  you  saw,  besides  that  one 
person  who  was  breaking  the  windows  of 
the  bar  with  a  pike  P — I  did  not  see  more 
than  one  person. 

You  made  your  escape ;  where  did  you 
go  P — I  went  out  at  the  oack  door  through 
the  back  premises. 

[I  went  into  the  ^irdeos  at  the  back  of 
the  yard,  and  then  I  got  home.  I  saw,  as 
near  as  I  can  judge,  about  two  hundred 
pass  under  the  window.  I  have  known 
Mr.  Frost  from  my  childhood.] 

Cross-examined  by  Kelly ^ 

What  time  of  the  morning  of  the  4th  of 
November  was  it  that  you  went  to  the 
•*  Westgate  "  Inn?  —  A  little  after  nine 
o'clock. 

And,  as  nearly  as  vou  can  remember, 
how  long  was  it  before  the  mob  were  assem- 
bled in  front  of  the  house  P — About  five 
minutes. 


Then  yon  went  there  five  minutes  be- 
fore ? — Yes. 

Had  you  been  out  before  that  the  same 
morning  P — No,  I  had  not. 

Or  in  the  night  at  all  P — No,  I  had  not. 

Had  you  been  to  the  '*  Westgate  "  Inn 
the  day  before,  the  Sunday  P — To  the  best 
of  my  recollection  I  had  not. 

Had  yon  been  much  out  and  about  in  the 
town  on  the  Sunday  ? — No,  I  had  not ;  not 
more  than  usual. 

I  do  not  know  what  that  is  P — Of  course 
I  had  been  out  to  chapel  in  the  morning. 

Only  to  chapel  P — Only  to  chapel  in  the 
morning ;  I  was  out  in  the  evening. 

Can  you  tell  me  whether  it  was  gene- 
rally known  in  the  town  the  evening  be- 
fore this  Mondav,  that  some  persons  had 
been  taken,  ana  were  in  custody  at  the 
"  Westgate  "  P— No ;  I  did  not  hear  of  any 
persons  being  taken  into  custody. 

How  long  were  you  altogether  at  the 
"  Westgate  "  Inn,  on  the  morning  of  Mon- 
day?—  I  should  think  I  was  there  ten 
minutes. 

Did  you  know,  when  there,  that  there 
were  some  persons  in  custody  P — ^Yes ;  I 
did  not  know  that  any  were  in  custody  at 
the  **  Westgate,"  but  I  knew  that  some 
had  been  taken  during  the  night. 

Were  you  at  all  in  the  little  room  be- 
tween the  entrance  and  the  room  in  which 
the  soldiers  were  ? — No,  I  was  not. 

Now,  I  think  you  say  that  you  saw 
Mr.  Frost  pass  under  the  window  P  —  I 
did. 

That  is  the  bow-window  of  the  commer- 
cial room  P — Yes. 

Was  Mr.  Waters^  the  last  witness,  with 
you  At  that  time  P — Yes,  he  was. 

I  do  not  ask  you  what  passed ;  but  did 
anything  pass  between  you  and  him  at  the 
moment  ? — I  said 

I  am  asking,  did  anything  pass  ;  was  a 
remark  made  at  the  time  P — Yes. 

And  that  was  the  last  that  you  saw  of 
Mr.  Frost  ? — It  was  the  only  time  I  saw 
him. 

We  understand  there  was  a  bow  window 
to  this  room  ? — Not  a  bow  window — a  pro- 
jecting kind  of  window,  with  three  distinct 
windows. 

Did  you  look  out  of  that  window  in  the 
direction  leading  towards  Stowe  Hill? — 
There  is  a  projection  of  the  house  that  you 
cannot,  standing  at  that  window,  see 
merely  across  the  road. 

I  was  going  to  ask  that  very  quesii 
Do  you  mean  to  say  from  that  project 
that  you  can  see  Stowe  Hill  ? — I  can 
the  road  leading  to  Stowe  Hill. 

I  am  not  asking  whether  you  can 
the  road  leading  to  StoT^e  Hill,  but  w 
ther  you  can  see  Stowe  Hill  P— No. 

That  you  are  sure  about  P — ^Yes. 

Were  the  shutters  of  the  window  close 
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—When  we  first  went  int)  the  room  tlicy 
were. 

Did  you  open  them  ? — Mr.  Waters  opened 
them. 

Whom  did  you  leave  in  the  room  when 
yon  left? — A.  gentleman  of  ihe  name  of 
Cleave, 

No  one  else  ? — No  one  else  at  that  time. 

Yon  have  mentioned,  I  believe,  that  yon 
saw  some  of  the  soldiers  P — No,  I  did  not. 

Did  yon  ever  know  that  the  soldiei's  had 
assembled  at  that  house  before ;  did  you 
ever  know  them  to  assemble  there  P — Not 
a  body  of  soldiers ;  I  knew  that  some  wore 
billeted  there. 

That  wonld  be  at  every  public-house  in 
the  kinfi^om.  Did  you  ever  know  of  any 
body  of  military  assembled  at  that  inn 
before  ? — No,  I  do  not  recollect  it. 

Where  is  the  place  at  which  the  magis- 
trates usually  meet  at  Newport? — Tbey 
did  meet  at  one  time  in  tne  old  poor- 
boose;  I  do  not  of  my  own  knowledge 
know,  because  I  have  never  been  in  the 
room  where  they  met. 

Where  they  have  met  within  a  year  or 
BO  before  this  transaction  you  do  not  know  P 
-No. 

Solicitor  General :  Would  your  Lordship 
favour  me  with  one  of  the  picture  plans 
for  one  instant ;  I  only  wish  him  to  do- 
scribe  the  window  that  he  has  been  asked 
about.  (To  the  vntness,)  Just  describe  the 
window  which  you  say  you  were  looking 
oat  of  when  you  saw  them  pass  {showvny 
ihe  plan  to  ihe  witness)  P — That  is  the  win- 
dow (pointing  U  otU). 

It  is  a  window  at  the  extreme  end  next 
the  road  coming  from  Stowe  Hill  P — Yes. 

Tixi)A.L,  C.J. :  It  is  not,  properly  speak- 
ing, a  bow  window. 

Solicitor  General:  No,  my  Lord  the 
house  has  a  bay  or  bow  in  which  there  are 
three  windows. 

John  Bees, — Examined  by  Ludlow. 

[I  live  at  Pillgwenlly ;  my  father's  name 
is  Rees  Bees.  On  the  4th  of  November, 
about  a  quarter  to  nine  o'clock,  I  was  in 
company  with  the  boy  Coles.} 

Do  yon  remember  seeing  a  man  on  horse- 
back, riding  fast  towards  Newport  P^— Yes. 
I  do  not  ask  you  what  he  said ;  but  did 
you,  after  seemg  him,  go  towards  the 
'  y-Bella  machine  P — Yes. 

it  did  you  see  at  the  machine  P — 

*i  I  came  to  the  machine  I  met  a  large 

'  of  men,  and  they  halted  on  the  other 

*rom  Newport. 

I  were  going  to  mention  that  you  saw 

person  do  something 

[>AL,   C.J. :    Stop  a  minute;  let  us 
"i  the  general  map. 
mey  Generod:  Your  Lordship  will 
*  CJourt-y-Bella  machine  coming  from 


Tredegar  towards  Newport ;  there  are  two 
roads,  one  to  Pillgwenlly,  and  the  other 
goes  up  to  the  Friars. 

Tin  DAL,  C.J. :  A  weighing-machine,  is 
itP 

Attorney  General :  Yes,  my  Lord ;  your 
Lordship  will  see,  at  the  same  time,  the 
poor-house  where  the  soldiers  were,  and 
St.  Woollos  church;  and  at  the  back  of 
the  inn  your  Lordship  will  see  the  Catholic 
chapel. 

Lvdlow  {to  the  witness) :  What  were  you 
going  to  say  of  Frost  ? — Frost  came  to  the 
front  of  the  mob. 

Where  did  he  come  from  to  the  front  P 
— From  the  hind  part. 

Were  you  and  Goles  together  at  that 
time  P — No, 

How  far  apart  were  you  p — May  be,  half 
a  dozen  yards. 

Had  you  gone  together  to  that  place  P 

Kelly :  What  he  said  was,  that  he  and 
Coles  were  not  together. 

Lvdlow :  Did  you  and  Coles  go  together 
to  that  place  P-— No ;  Thomas  Davis  and  I. 

Had  you  seen  a  boy  that  morning  of  the 
name  of  Coles  P — Yes,  by  the  Court-y-Bella 
machine. 

When  Frost  came  to  the  front,  did  you 
hear  him  say  anything? — Yes,  he  asKed 
Coles  where  the  soldiers  were. 

Did  you  hear  him  ask  that  P — ^Yes. 

Did  you  hear  whether  anything  was  said 
in  answer  p — He  said  there  were  about  a 
dozen  gone  down  to  the  "  Westgate." 

Did  you  see  anyone  near  Frost  at  that 
time  near  the  front  P — Yes. 

Had  he  anything  in  his  hand  P — Yes. 

What  had  he  ?— He  had  a  pistol  in  one 
hand  and  a  pike  in  the  other. 

Who  was  he  p — Jack  the  Fifer. 

Was  he  near  Frost  at  the  time  that  he 
asked  that  question  P— Yt  s,  the  width  of 
the  tui-npike-road. 

One  on  one  side  of  the  road,  and  the 
other  on  the  other  P — Yes. 

Where  were  the  body  of  men  at  the  time 
that  Frost  was  on  one  side  of  the  road  and 
Jack  the  Fifer  on  the  other ;  were  they  in 
the  road,  or  where  were  they  P — They  were 
in  the  road. 

When  Coles  said  there  were  about  a 
dozen  of  the  soldiers  gone  down  to  the 
*'  Westgate  "  Inn,  did  you  hear  Jack  the 
Fifer  say  anvthing  to  the  boy  P— Yes,  for 
to  go  on  and  say  thev  meant  to  have  the 
**  Westgate  "  by-and-by  for  themselves. 

Did  you  hear  Jack  the  Fifer  say  that  P — 
Yes. 

Did  he  say  that  loud  enough  for  Frost 
to  hear  him  r — Yes. 

Were  the  men  at  that  time  standing 
still,  or  moving  P— Standing  still. 

Did  you  hear  any  word  mentioned,  or 
anything  said  by  anybody  at  that  time  p— 
Yps, 
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What  ?— They  said,  "  March." 

Do  you  know  who  it  was  who  said 
•'  March  "  ?— Mr.  Fro9t  and  Jack  the  Fifer.  \ 

Upon  that  being  said,  did  the  men  do 
anythii^who  had  been  standing  still  be- 
fore ? — ^They  marched  on. 

In  what  way  did  they  march — in  a  row, 
or  a  rank,  or  how  P — In  a  row ;  there  were 
so  many  abreast. 

Do  yon  know  how  many  abreast  F — No ; 
I  cannot  say. 

Several  abreast? — ^Yes;  the  width*  of 
the  tnmpike-road. 

And  others  following  them  ? — ^Ye«. 

Did  yon  see  whether  any  of  thoeeper- 
sons  had  anything  in  their  hands  P — Yes. 

What  had  they  P — Some  had  guns,  and 
some  had  pikes,  and  some  had  mandrils. 

Were  there  several  of  them  who  had 
thin^  in  their  hands  P — Yes. 

Did  you  see  which  way  they  went  on 
when  they  marched  P — They  marched  on 
till  they  came  to  the  road  that  turns  up  to 
the  Friars. 

Do  you  know  Commercial  Street  P — ^Yes. 

And  Charles  Street  P — ^Yes. 

When  they  came  to  the  road  that  turns 
up  to  the  Friars,  what  did  they  do  P — One 
party  went  up  the  road  that  turns  up  to 
the  Friars,  and  the  other  kept  on  to  Com- 
mercial Street. 

Do  both  those  roads  lead  into  the  town 
of  Newport  P — Yes. 

Do  you  know  the  **  Westgate  "  Inn,  in 
the  town  of  Newport  P — ^Yes. 

Do  both  those  roads  lead  to  the  "  West- 
gate  "  Inn  p — Yes. 

Cross-examined  by  Kelly. 

How  far  from  the  **  Westgate "  Inn  to 
the  Court-y-Bella  machine  is  this  place 
where  you  saw  these  people  P — ^About  three 
quarters  of  a  mile,  I  should  think. 

Who  is  this  boy  Coles  whom  you  have 
spoken  of  P — Why,  he  works  with  a  black- 
smith. 

What  blacksmith  p  —  In  Mr.  Phelps's 
yard. 

What  is  Mr.  Phelps? — He  is  a  coal 
merchant,  I  believe. 

Do  you  know  that  he  is  also  an  attorney, 
a  lawyer  P — ^No,  indeed,  I  do  not. 

What  are  you  yourself,  who  is  your 
father  P — Bees  Bees. 

Was  he  one  of  the  special  constables  P — 
Yes. 

And  was  he  with  you  at  the  time  that 
you  speak  of  p — ^No. 

How  long  had  you  been  upon  the  spot 
yourself  near  this  machine  before  you  saw 
these  people  coming? — I  had  not  been 
there  more  than  three  minutes. 

What  were  you  doing  P — Standing. 

What  made  you  go  there  P — To  see  the 
Chartists  coming  in. 


You  had  heard  that  they  were  coming 
in,  and  yon  went  to  look  at  them  P — Yes. 
Then,  when  you  had  been  there  a  little, 
you  saw  them  come  P — Yes. 

Now  I  want  to  known  how  long  had 
Coles  been  there  P — I  suppose  he  had  been 
there  about  five  minutes. 

IColes  had  oome  up  the  tram*road  from 
FiU  towards  Newport,  towards  the  Court- 
y-Bella  Machine.  PiU  is  about  a  quarter 
of  a  mile  from  the  machine.] 

How  soon  after  the  men  had  come  up  is 
it  that  you  say  you  heard  Mr.  Frost  ask 
anything  about  the  soldiers? — I  should, 
say  about  two  minutes  'or  less. 

When  did  they  halt  then  P— They  halted 
before  he  came  up. 

And  ft'om  which  direction  did  he  come, 
after  them,  following  them  P — Yes. 

How  many  people  should  you  say  there 
were  altoge&er  P — I  cannot  say. 

Not  exactly ;  but  were  there  some 
hundreds  P^— I  should  say  there  were  some 
thousands. 

Was  there  a  good  deal  of  talk  and  noise 
among  themP — ^There  was  hurrahing  as 
they  came. 

And  in  fact,  among  them,  I  suppose  they 
made  a  good  deal  of  noise,  did  not  they  f 
—Yes. 

Now  you  have  spoken  as  to  what  you 
tell  us  Mr.  Frost  said ;  how  long  did  they 
stop  at  this  spot  P — I  should  say  about  five 
minutes  or  more. 

Where  was  Coles  standing  at  the  moment 
that  Frost  asked  him  that  question  P — ^He 
was  standing  by  the  side  of  him  in  the 
front  of  the  mob. 

Do  you  mean  in  the  road,  or  on  the  side 
of  the  road  P — On  the  side  of  the  road. 

When  they  marched  on  did  you  follow 
them  P — No ;  I  i»an  on  before  them. 
You  were  not  afraid  of  them  P — ^No. 
Did  you  make  any  noise  yourself  ?— No. 
You  did  not  join  in  the  hurrahing,  did 
you  P — No. 

How  long  did  you  continue  to  go  on 
before  them;  to  what  place? — I  went 
across  the  fields  just  this  side  of  the 
machine,  and  stopped  to  see  which  way 
they  would  go. 

You  say  one  party  went  one  way,  and 
the  other  the  other;  how  far  from  the 
machine  is  it  where  the  roads  divide,  and 
where  the  party  divided?— I  should  say 
about  thirty  or  forty  yards. 
A  very  little  way  then  P— Yes. 

If  I  understand  you,  one  of  the  roa< 

to  the  "Salutation,"  and  the  other  i 
leads  to  the  Friars  and  the  chu- 
Yes. 

Do  you  mean  to  swear  that  they  di 
there? — Yes. 

And  that  one  party  went  by  one  j 
and  the  other  by  the  other  ? — ^i es. 
How  many  should  you  say  went  b^ 
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road,  and   how  mauy  l)y  tbo    other? — 
Indeed  I  cannot  say. 

Did  they  divide  into  two  equal  parts  ? — 
About  half  went  one  way,  the  other  half 
the  other. 

Did  you  notice  Mr.  Frost  afcer  the  time 
yon  have  spoken  of  R — ^No. 

Did  yea  see  any  more  of  him  that  day  P 
-No. 

[I  then  ran  across  the  fields  to  Mr. 
Eopkina^s  house  at  the  top  of  Charles 
SU^et.  I  stopped  there  till  the  firing  was 
over.  I  was  examined  at  the  "  Westgate  " 
that  evening,  and  again  on  Taesday  the 
5(h.  I  swear  to  the  truth  of  what  I  said 
on  both  occasions.] 

ForeffMn  of  the  Jury :  I  wish,  my  Lord, 
to  ask  one  question.  (To  the  witness.)  You 
say  that  Frost  and  Jack  the  Fifer  said 
"March";  did  you  distinctly  hear  Mr. 
Frost  say  "  March  "  P— Yes. 

James  Coles, — ^Examined  by  Ludlow, 

[I  Jive  at  Pillgwenlly.  On  Monday 
morning,  the  4th  of  November,  I  was  on 
the  tram-road,  near  the  Coort-y-Bella 
machine,  with  Bees,  I  saw  a  great  num- 
ber of  people  come  up ;  they  had  guns  and 
pikes,  and  difierent  things,  some  of  them 
one  thing  and  some  another.] 

Do  yon  know  the  prisoner,  Frost  by 
siffbtP — ^Yes. 
Did  yon  see  him  that  morning  P — Yes. 
Where  did  von  see  him  P — Just  abreast 
of  Goart-y-Belia. 
Is  that  where  the  men  were  ? — Yes. 
Goort-y-Bella  is  the  machine,  is  itP — 
Yes,  rather  above  the  machine. 

Do  yon  know  a  person  whom  thoy  call 
Ja^h  the  Fifer  ?— Yes. 
Did  yon  see  him  there  P — ^Yes. 
Had  he  anything  in  his  hands  ? — Yes. 
What  did  you  see  in  his  hands  P — I  saw 
a  pistol,  and  I  cannot  say  exactly  what 
was  in  the  other  hand. 

You  aaw  a  pistol  in  one  hand,  and  some- 
thing in  the  other  P — ^Yes. 

Had  Frost  what  they  call  a  "  comforter," 
or  handkerchief,  round  his  neckP — He 
had  a  red  cravat. 

Did  Frost  ask  any  question  of  you,  or 
8ay  anything  to  you  P — ^Yes. 

What  did  he  say  to  you  P — ^He  asked  me 
where  the  soldiers  were  that  were  in  the 

• 
you  make  him  any  answer  P — ^Yes. 
ik  answer  did  you  makeP — ^I  told 
boat  I  was  told  that  there  were  ten 
dozen  in  the  "Westgate,"  and  the 
^n  the  Union  House. 

.  Jack  the  Fifer  say  anything  upon 
« — ^Therewas  one  came  up  from  the 
:and  said,  **  Wewantthe '  Westgate,'  " 
another  came  up  and  said,  "  I  want  a 
'^-'-ftt,  for  mine  is  damned  wet." 


Had  either  of  them  a  pike  vrith  a  hook 
at  the  end  of  it  ? — Yes ;  they  wore  a  plan- 
ning it  out  when  they  were  stopping. 

What  do  you  mean  by  **  a  planning  it 
out "  ? — They  were  showing  how  tney 
would  do  it ;  and  one  said  that  he  would 
cut  it,  and  the  other  said  he  would  cut  it 
too,  **  for  mine  is  damned  sharp,"  he  said, 
*'feel  it,"  and  he  showed  it  to  Jack  the 
Fifer, 

Was  that  the  pike  or  the  hook  P — The 
hook.  "  So  will  I,"  he  said,  "  for  mine  is 
damned  sharp ;  feel  it." 

TiNDAL,  C.J. :  *'  So  will  I,"  what  P 

Solicitor  General:  *'Cut  it**  is  the 
expression  used  before. 

Ludlow :  What  did  he  say  he  would  cut  P 
— I  did  not  hear  that ;  one  was  showing 
how  he  would  cut  something,  and  then 
the  other  showing  how  he  would  cut  it ; 
that  is  all  I  heard  them  say. 

When  they  were  planning  it  out,  and 
doing  this  with  the  things  they  had  in 
their  hands,  they  were  standing,  were 
they  P — ^Yes. 

Did  you  see  them  afterwards  move  on  P 
— ^Yes  P  I  heard  Jack  the  Fifer  say 
''March." 

Did  you  hear  Frost  say  anything  P — I 
did  not  hear  Frost  say  anything. 

What  did  the  men  do  upon  that  P — They 
all  went  on. 

How  did  they  go  on  ? — They  walked. 

Were  they  so  many  abreast,  or  how  were 
they  walking  P — Four  abreast. 

Do  you  know  a  place  called  Stowe  Hill  P 
—Yes. 

Is  that  by  the  Friars  P — Yes. 

Did  you  see  the  men  go  as  far  as  that 
place  P — Yes,  they  made  me  go  with  them 
from  there  up  to  Stowe  Hill.  I  wanted 
to  go  down  Charles  street,  and  they  would 
not  lot  me  go. 

How  did  they  stop  you  from  going 
downP — Why,  there  was  a  man  with  a 
stick  went  before  me,  and  a  good  many 
besides. 

Did  they  stop  you  from  going  away  p — 
Yes. 

Did  you  see  whether  they  afterwards 
went  to  the  **  Westgate  "  Inn  or  towards 
the  **  Westgate  *'  Inn  P— Yes. 

Did  they  all  go  the  same  way,  or  some 
one  way  and  some  another  p — I  did  not 
see  them,  only  those  that  went  down  Stowe 
Hill. 

Do  you  know  whether  any  went  the 
other  way  P — ^No,  I  do  not. 

Cross-examined  by  Sir  F,  Pollock* 

[I  am  sixteen  years  and  three  months 
old.  I  was  going  to  Pill  at  the  time  to 
get  my  breakfast,  and  I  heard  a  report 
and  turned  round.  The  blacksmith's  shop 
where  I  work  is  about  three  quarters  of  a 
mile  from  Court-y-Bella.    I  work  now  for 
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Mr.  Phelps,  who  is  an  attorney,  and  also  a 
coal  merchant.  I  work  in  hisumith's  shop 
where  he  repairs  his  tram.] 

Thomas  Bevan  Oliver. — Examined  by 
Talfourd. 

[A  printer  and  a  special  constable.  Was 
placed  by  the  mayor  in  the  front  doorway 
cf  the  "  Westgate  "  Inn  with  other  con- 
stables, and  saw  the  mob  coming  from 
Stowe  Hill.l 

Could  you  observe  whether  there  was 
any  orde^  in  the  weapons  P — Yes. 

Could  you  observe  that  the  parties  who 
had  particular  weapons  occupied  parti- 
cular places  in  that  body  P — ^Yes. 

What  was  it  you  observed  in  that 
respect  P— They  seemed  to  be  five  abreast, 
ana  one  man  of  every  other  rank  had  a 
gun  ;  at  least  a  person  with  a  gun  marched 
on  the  right-hand  side  of  them ;  that  was 
the  near  side  to  the  "Westgate;"  the 
others  were  armed  with  pikes  and  those 
different  instruments. 

So  that  on  the  outside  of  each  front  rank 
was  a  man  armed  with  a  gunP — On  the 
inside. 

On  the  right  hand  leading  to  the  cor- 
ner P — ^Yes ;  1  cannot  say  for  certain  that 
none  of  those  fives  in  the  middle  had 
guns,  because  I  could  not  exactly  see. 

But  you  could  observe  that,  as  far  as 
you  saw,  those  who  were  on  the  right- 
nand  side  of  every  other  rank  had  a  gun  P 
—Yes ;  so  that  there  were  ten,  and  then 
there  was  one  man  had  a  gun. 

Were  you  at  that  time  standing  by  the 
door-post  P — I  was. 

In  what  direction  did  this  body  which 
you  have  described  go,  when  they  first 
wheeled  round  the  comer  P — They  went 
toward  the  yard  gates. 

Were  those  gates  at  that  time  open  or 
shut  P — I  cannot  tell. 

Did  you  yourself  see  any  attempt  made 
to  get  in  there? — They  seemed  to  go 
towards  it ;  I  cannot  say  that  they  went 
to  the  gates  then,  because  the  angle  of  the 
house  would  prevent  me  from  seeing  the 
gates. 

All  that  you  know  is  that  they  seemed 
to  go  there  in  the  first  instance  P — Yes. 

Do  those  gates  lead  into  the  court  at  the 
back  part  of  the  house  P — Yes. 

Did  you  see  a  man  named  Walters 
there  P— I  did. 

Did  you  observe  what  weapon  Walters 
had  ? — ^I  did  observe  it. 

What  weapon  had  he  P — A  gun. 

Did  you  observe  him  as  he  passed  the 
window  do  anything,  make  any  motion 
with  the  gun  P — Yes. 

What  did  you  observe  him  doP — He 
held  it  up  in  a  threatening  attitude  with 
one  hand,  seemingly  pointing    to  some 


person  in  the  window,  but  I  cannot  say 
whether  there  was  any  peraon  there. 

Now  after  you  had  seen  the  crowd  go 
first  toward  those  gates,  did  you  observe 
them  change  their  direction  P — ^Yes  ;  at 
least  they  stopped;  they  halted  in  front 
of  the  house. 

Did  any  of  them  come  to  the  front  door 
where  you  were  stationed  P — Yes. 

Can  you  at  all  teU  what  number  it  was 
that  came  up  to  the  door  P  ->No. 

How  were  those  armed  that  came  up  to 
the  door  P — The  first  was  armed  with  a 
gun,  who  came  to  the  door;  there  were 
some  others  who  came  armed  with  pikes  ; 
they  did  not  march  up  to  the  door,  that 
is,  not  in  order ;  they  marched  there,  and 
then  they  came  up  to  the  door,  not  in 
order. 

The  door  was  not  wide  enough  for  them 
to  march  up  to  it  P — About  four  feet  wide. 

They  marched  up  in  order  and  halted, 
and  then  a  party  came,  not  in  order,  to  the 
door,  and  halted  P — Yes. 

Did  you  hear  either  of  the  persons  who 
so  came  up  in  that  manner  towards  the 
passage  address  anything  to  the  special 
constables  p — Yes. 

TiNDAL,  C.J. :  Was  that  the  man  with 
the  gun  P — ^Yes,  my  Lord. 

Talfourd:  What  was  it  he  said  to  the 
special  constables  P — He  said,  "  Surrender 
yourselves  our  prisoners." 

Did  you  hear  any  answer  made  to  that 
request  P — I  did. 

From  some  one  in  the  passage  P — Yes. 

What  was  it  ?— "  No,  never !  " 

Upon  that  did  the  man  with  the  gun  do 
anything  with  it  P — He  did. 

What  did  the  man  with  the  gun  do  P — 
He  levelled  it  at  my  head. 

What  did  you  do  upon  that  ? — I  caught 
hold  of  the  door  and  it  struck  the  gun  on 
one  side,  and  the  gun  went  ofi*  about 
three  inches  from  my  head ;  it  stunned 
me. 

Did  you  hear  any  firing  immediately 
a^'ter  that  P — I  did. 

Are  you  enabled  to  tell  from  whom  that 
firing  proceeded  P — It  came  from  the  out- 
side, the  first  that  I  know  of. 

That  you  are  sure  of  p — Yes. 

After  the  firing,  which  you  are  sure 
came  from  the  outside,  did  yon  hear  any 
other  firing  P — I  heard  firing  afterwards  ; 
it  lasted  several  minutes. 

What  became  of  you  during  that  firii 
— The  men,  when  they  rushed  into 
passage,  pushed  past  me,  and  the  sm 
became  so  great  that  I  could  not  t**"  ' 
party  from  the  other  in  the  passage 

The    smoke    from    what?  —  From 
firing ;  I  made  my  way  tlirough  them 
could  not  tell  who  they  were ;  and  w. 
out  at  the  back  door  of  the  **  Westg* 
into  the  yard. 
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Yon  say  there  was  a  good  deal  of  smoke 
from  the  firing  in  the  passage  ;  conld  yon 
At  all  form  a  judgment  aboat  how  miany 
persons  there  were  stmggling  in  the  pas- 
sage ?— No ;  it  was  crowded. 

Could  you  tell  whether  the  persons  in 
the  pasf^age  were  armed,  generally,  or 
not? — Yes,  the  generality  of  persons 
were. 

With  what  sort  of  weapons  ? — Those 
which  had  come  from  the  crowd. 

The  same  kind  of  weapons  P — Yes,  the 
same  kind  of  weapons. 

Did  the  firing  continue  after  you  had 
got  into  the  yard  ? — ^Yes. 

How  long  did  you  remain  in  the  yard 
l)efore  you  returned  into  the  house? — I 
did  not  remain  there  any  time;  I  went 
through  the  yard,  and  tlurough  the  back 
way  of  some  houses,  and  went  home. 

You  avoided  the  crowd  in  front  alto- 
gether ? — ^I  did. 

Did  you  return  again  to  the  '*  West- 
gate  "  that  morning  ? — ^Yes. 

What  was  the  reason  you,  as  a  special 
constable,  went  away  from  the  "  West- 
gate/'  and  went  home  ? 

Kelly :  If  it  be  a  fact  my  learned  friend 
can  inquire  into  the  fact,  but  I  do  not 
conceiye  the  reason  can  be  evidence. 

Talfourd:  What  induced  j'ou  to  go 
home  ? 

Kelhj :  Stay  one  moment ;  I  must  take 
your  Lordships'  opinion  whether  the  ques- 
tion can  be  put  in  that  form.  It'  the 
object  be  to  obtain  the  statement  of  a  fact 
in  answer,  I  submit  my  learned  friend  is 
not  entitled  to  put  that  question. 

Talfourd:  I  will  not  argue  about  it  if 
there  is  any  doubt.  (To  the  witness.) 
What  was  the  last  thing  that  occurred 
before  yon  went  away  P — Which  occurred 
in  the  passage  P 

Yes  ? — When  I  went  through  the  pas- 
sage, the  persons  wero  in  there  who  had 
come  from  the  crowd. 

Did  yon  leave  them  in  the  state  you  | 
have  described  ? — I  did. 

How  long  was  it  before  you  visited  the  j 
"  Westgate  "  Inn  again  on  that  morning  ? 
—From  twenty  to  twenty-five  minutes. 

Did  you  find  any  crowd  there  at  that 
timer— No. 

They  were  dispersed  P — Yes. 

Did  you  see  any  persons  lying  dead 
'—  I  did. 

r  many  P — I  saw  two  in  front  of  the 
-^ate,"  and  two  at  the  side. 

OSS-examined  by  Kelly, 

..Mv/vr  Mr.  Frost:  I  have  never  had 

intercourse  with  him.    I  was  called 

itween  eight  and  nine  o'clock  in  the 

g  of  the  Sunday;    I  continued  to 

"  the  whole  of  the  night ;  on  the 


Monday  morning,  at  least  it  was  after 
twelve  on  the  Sunday  night,  I  knew  of 
some  persons  having  been  taken  into  cus- 
tody.] 

At  wh^t  time  on  Monday  morning,  that 
is,  the  night  of  Sunday,  or  the  Monday 
morning,  did  you  know  of  any  person 
having  been  taken  custody? — I  believe 
the  first  to  have  been  the  first  that  I  saw, 
about  two  or  three  o'clock. 

In  the  course  of  the  night,  or  before 
this  riot  took  place  on  the  Monday  morn- 
ing, did  you  see  any  more  that  were  "taken 
into  custody  ? — Oh,  yes. 

Several  during  the  night  P — Yes. 
I  call  it  in  the  night,  but  it  was  early  in 
the  morning  P — Yes. 

Several  you  say  after  midnight,  and  be- 
fore the  more  serious  riot  took  place  P — 
Yes, 

They  were,  I  believe,  Chartists,  or  what 
you  call  Chartists  P — They  were  taken  as 
such. 

Prom  various  parts  of  the  town,  I  sup- 
pose P — I  do  not  know  of  any  but  from  one 
part. 

Or,  as  my  learned  friend  suggests,  the 
country,  perhaps? — I  did  not  see  them 
taken. 

Where  were  they  placed  in  the  **  West- 
gate  "Inn? — I  saw  some  taken  into  the 
long  room. 

Whereabouts  is  that  room? — It  is  the 
long  room  nearest  to  the  yard  gates. 

Can  you  tell  me  by  what  Tetter  it  is 
described  on  that  ground  plan  ?  —  The 
letter  E. 

Is  that  one  of  the  rooms  with  a  bow 
window,  or  a  projecting  window — never 
mind  the  strictness  of  me  expression  P — 
Yes. 
The  one  to  the  east  ? — ^Yes. 
Pa&ke,  B.:  The  same  room  where  the 
soldiers  were  afterwards  ? — Yes. 

Kelly:  Were  those  persons  kept  some- 
where or  other  in  the  ** Westgate"  Inn 
in  custody  until  the  attack  upon  the 
house  by  the  mob  P — I  saw  them  a  little 
while  before  the  attack  upon  the  house  by 
the  mob. 

I  do  not  suppose  you  had  your  eye  upon 
them  the  whole  time  ? — I  believe  them  to 
have  been  in  the  house  then. 

[I  last  saw  them  about  six  o'clock.  They 
were  then  in  the  room  next  the  long  room, 
marked  G  .1 

Between  the  entrance  and  the  soldiers* 
room,  as  we  call  it  P — Yes. 

You  saw  some  of  them  in  that  rconi 
about  six,  and  you  have  no  reason  to  sup- 
pose that  they  afterwards  left?— No;  it 
may  have  been  between  five  and  six. 
TiNDAL,  C.J. :  Not  in  the  great  room  P 
Kelly :  No,  my  Lord,  but  about  six  he 
saw  them  in  the  room  marked  G,  between 
the  soldiers'  room  and  the  entrance. 
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lAbont  six  I  went  out,  and  I  went  home 
and,  had  my  breakfast,  and  washed  my- 
self; I  felt  tired,  bnt  I  did  not  stay  at 
home.] 

Then  yon  went  back  and  placed  yourself 
with  other  special  constables  in  the  en-  \ 
trance  ? — Yes,  I  was  placed  there. 

Now  tell  roe  as  exactly  as  yon  can,  to 
the  best  of  your  recollection,  how  soon 
after  you  returned  there  the  soldiers 
came  P — They  were  going  into  the  house 
as  I  returned. 

I  think  you  said  that  was  about  nine 
o'clock  P — I  returned  about  a  quarter  of  an 
hour  or  twenty  minutes  before  the  firing 
took  place,  before  the  row;  it  must  have 
been  about  nine ;  but  I  cannot  say  the  time.  | 

You  went  into  the  inn  at  the  same  time 
with  the  soldiers,  and  you  had  been  in  a 
quarter  of  an  hour  or  twenty  minutes 
before  the  firing  commenced  ? — Yes. 

Just  tell  me  what  was  the  first  thing 
you  saw  of  the  riot  which  afterwards  en- 
sued P — I  saw  the  persons  coming  down 
the  hill ;  the  first  thing  I  heard  previous 
to  my  seeing  was  the  hurrahing. 

Did  that  induce  you  to  look  out  P — No. 
Then  how  and  when  was  it  that  you  saw 
the  persons  coming  down  the  hill  p — I  was 
ptanding  at  the  door,  and  as  they  came 
down  the  hill,  when  we  heard  the  hur- 
rahing, the  constables  who  were  in  the 
passage  were  pushing  over  my  shoulder 
to  look  towards  the  window  to  see  them, 
and  I  kept  pushing  back,  being  an  outside 
one,  and  as  soon  as  ever  they  came  round 
the  comer  I  saw  them. 

Then  did  they  immediately  form,  or 
were  they  in  ranks  in  the  way  you  have 
described? — They  were  in  ranks  at  the 
time  they  came  down  the  hill. 

At  the  time  they  came  down  the  hill  P — 
Or  round  the  corner,  I  cannot  say  down 
the  hill. 

You  have  spoken  of  some  person  or 
other  of  the  name  of  Walters,  and  you 
have  spoken  of  some  one  carrying  a  gan, 
do  you  mean  the  same  person  P — Walters 
carried  a  gun,  and  another  man  carried  a 
gun  who  came  up  to  the  door ;  I  have 
spoken  of  two  carrying  a  gun,  I  believe. 

Was  there  any  one  in  particular  who 
appeared  to  you  to  be  the  leader  P — I  did 
not  see  any  person  in  particular  who  ap- 
peared to  be  the  leader. 

Now  just  look  at  that — (a  paper  was 
shoion  to  the  witness) — is  that  your  depo- 
sition ;  did  you  make  oath  to  the  matters 
there  written  ? — ^Yes. 

On  what  day  P— I  do  not  know  when  it 
is  dated ;  I  think  it  was  on  the  5th  of 
November. 

Kelly :  My  Lord,  I  do  not  want  to  oc- 
cupy the  time  by  reading  the  whole  of 
this  deposition,  unless  my  learned  friend 
wishes  it. 


Attorney  General:  1  wish  to  have  the 
whole  read. 

Kelly :  I  see  there  is  one  person  men^ 
tioned  under  the  title  of  "  leader,"  whom 
do  you  meanP  —  The  first  thing  thai 
catches  my  eye  is,  "  'vthen  the  leader  said, 
*  Surrender  yourselves  as  our  prisoners ;'  ** 
that  is  the  leader  who  came  up  to  the 
door  ;  I  do  not  speuk  of  the  leader  of  the 
crowd. 

There  is  the  expression  "leader"  fre- 
quently  used  there ;  is  it  the  person  whom 
you  have  named  as  Walters,  or  the  other 
person  who  had  a  gun  P — ^The  other  per- 
son; I  meant  when  I  said  leader,  the 
person  who  came  up  to  the  door ;  it  says, 
**  when  the  leader  said,  *  Surrender  your- 
selves as  our  pri8on«rs'  " 

Kelly :  You  had  better  confine  yourself 
lo  answering  the  question. 

Attorney  General :  It  had  better  be  read. 

[The  deposition  of  Th&fna9  Bevan  Oliver 
was  read ;  it  contained  the  following 
statement : — ] 

"Preyious  to  their  coming  up  to  the  front 
door  I  Miw  the  prisouer  Charles  Walters  amon^t 
them.  He  had  a  t^n  in  his  band,  which  I  believe 
to  be  a  double  barrel  one.  I  cannot  swear  to- 
that.  I  know  be  had  a  gun.  As  be  was  marching 
along  he  held  his  gun  towards  the  windows,  in  » 
threatening  manner,  as  if  there  were  persons 
at  the  window.  I  did  not  see  him  do  anything- 
further.  The  first  of  the  mob  had  by  that  time 
come  to  the  front  door.  I  heard  the  leader  of 
them  say  to  us,  *  Surrender  yourselves  our  pri- 
soners.' I  believe  he  was  one  of  those  who  are 
now  dead.  Mr.  O'Dwyer,  Mr.  Hopkins,  the 
policeman,  and  Mr.  Venn,  were  standing  near 
me  at  the  time,  when  the  leader  said, '  Surren- 
der yourselves  as  our  prisoners.'  Some  one 
near  me  said,  *  No,  never.'  Immediately  thai 
was  said,  the  leader  levelled  at  me.  On  seeing 
that  I  pushed  the  door  aside,  and  it  struck  the  gun 
aside,  the  gun  went  off  and  quite  stunned  me.'* 

Kelly :  Now,  I  will  just  repeat  my  ques- 
tion. You  observe  you  call  somebody  or 
other  **  the  leader,"  and  the  **  first  of  the 
mob,"  and  so  on.  I  want  to  know  who 
was  that  person  p — I  believe  it  to  be  one 
that  is  dead.  **  The  leader ; "  that  is 
the  leader  of  those  that  came  up  to  the 
door. 

You  need  not  go  into  further  explana- 
tions. If  you  can  answer  the  question, 
do ;  if  not,  do  not  give  me  something  that 
I  do  not  ask  for.  As  to  the  name  of  ♦^ — 
person,  I  understand  you  do  no'  ' 
that. 

TiNDAL,   C.J. :    He  believes  hir 
one  of  the  persons  that  was  killed. 

Kelly :  How  long  after  was  it  1 

mob  had  assembled  before  the  door 
the  question  was  asked  about  prisoi 
which  you  have  stated  ? — I  do  not  ^■ 
that  a  minute  elapsed. 

Was  it  not  one  of  tho  first  thinsrs  " 
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done  ?— It  was ;  that  was  after  they  had 
been  hurrahing. 

"When  they  came  to  the  front  of  the 
house  where  there  was  an  open  door,  was 
not  that  one  of  the  first  things  said  or 
done  hy  any  of  that  body  of  menp—It 
was. 

Was  there  a  good  deal  of  noise  and  con- 
fusion at  that  time  P — Oatside. 

You  yoorself,  I  understood  you  to  say, 
were  quit«  in  the  front  ? — I  was. 

I  do  not  mean  to  throw  the  least  re- 
flection upon  you ;  but  were  you  not  con- 
siderably alarmed  at  the  time  from  your 
position,  and  seeing  the  persons  before 
you  ? — 1  was  alarmed  ;  I  cannot  gay  con- 
siderably. 

I  presume  you  will  not  undertake  to 
Bwear  positively  to  the  precise  words  used 
by  tho  person  who  said  what  you  have 
mentioned  •  concerning  the  prisoners  ? — 
Those,  I  believe,  to  have  been  the  words. 

1  have  no  doubt  you  do,  or  you  would 
not  have  sworn  it.  I  only  ask  you  whe- 
ther, considering  the  noise  that  prevailed 
at  the  time,  and  your  situation,  and  the 
alarm,  be  it  small  or  great,  that  you  felt, 
you  can  undertake  to  swear  positively  to 
the  words,  or  do  you  only  believe  that 
that  was  the  substance  and  effect  ? — There 
may  be,  perhaps,  a  single  word ;  but  I  am 
sure  I  cannot  say.  I  believe  them  to  have 
been  the  words  that  were  said. 

Did  you  observe  whether  they  were 
addressed  to  any  particular  person  ;  you 
have  stated  somebody  or  other  gave  an 
answer? — Yes,  they  were  addressed  to 
me ;  the  man  was  about  a  yard  from  me, 
and  he  seemed  to  address  himself  to  mo, 
being  on  the  outside  nearest  to  him. 

May  they  not  have  been  addressed  to 
the  whole  that  were  then  assembled? — 
Oh,  yes. 

Bo  you  know  who  it  was  that  cried  out 
"  never  "P—No. 

Was  it  one  of  your  party  P — Some  one 
from  behind  me. 

"Was  there  anybody  in  that  entrance  but 
the  special  constables  P— Not  that  I  know 
of. 

You  went  away  before  ths  firing  had 
completely  finished  ?— Yes. 

Did  you  remain  within  hearing  ?— Yes. 

How  long  should  you  say  that  the  firing 
continued  ?— Perhaps,  about  ten  minutes, 
-       T,j.^  I  can  say. 

enow  Vincent,  the  Chartist,  but  not 
wually ;  I  do  not  know  that  any  cora- 
its  were  ever  made  of  the  way  in 
^  Vincent  and  the  others  were  sup- 

*'>  be  treated  in  prison.] 

^-examined  by  TaXfourd. 

r  near  do  you  think  the  person  who 
d  those  words  to  yon  and  your 


party  was  at  the  time  he  spoke? —The 
length  of  his  gun. 

Whatever  might  have  been  the  precise 
words  used,  are  you  quite  sure  that  the 
effect  was  that  which  you  have  stated  P — 
Yes. 

You  have  spoken  of  two  persons  who 
had  guns ;  were  they  the  only  two  persons 
that  had  guns,  or  were  there  many 
others  P — Many  others. 

Henry  Evans. — Examined  by  Talfourd. 

£1  am  a  saddler  in  Newport;  I  have  a 
house  in  the  neighbourhood  of  the  "West- 
gate  "  Inn,  nearly  opposite.  On  the 
morning  of  the  4th  of  November  I  was 
standing  at  my  shop  door;  I  could  see 
the  whole  front  of  the  **  Westgate  "  Inn, 
but  not  the  corner  of  Stowe  Hill.  One 
Mr.  Daniel  Evans  lives  next  but  one  to 
me,  who  is  a  tailor.  At  about  nine  in  the 
morning  I  saw  something  unusual  —  a 
great  number  of  people  coming  down 
Stowe  Hill  armed  with  different  w^eapons  ; 
from  three  to  four  hundred  persons  came 
round  the  corner;  I  could  not  see  the 
others  behind ;  they  marched  seven  or 
eight  abreast ;  it  is  a  rough  guess  of 
mine.] 

Was  there  any  person  who  appeared  to 
be  in  advance  of  the  body? — I  did  not 
notice  but  one  man. 

Was  ho  armed  P — He  was. 

How  P — With  a  gun. 

To  what  point  did  they  first  appear  to 
you  to  direct  themselves  when  they  came 
round  the  comer?— The  man  that  took 
my  attention  first  went  up  the  ''West- 
gate  "  yard,  and  tried  the  gates  which  go 
into  the  **  Westgate  "  yard. 

Were  they  open  or  fastened  P  —  They 
were  fastened  from  the  inside. 

You  say  you  saw  this  man  go  up  and 
try  those  gates  P — He  went  up  in  the  di- 
rection of  the  gates  ;  I  could  not  see  the 
gates ;  he  went  up  and  came  back  again. 

He  went  up  to  the  gates  as  if  to  go  in, 
and  then  turned  from  them  ? — Yes. 

In  what  direction  did  the  persons  who 
had  wheeled  round  in  front  of  the  "  West- 
gate  "  go  when  the  man  had  gone  to  the 
gate,  and  had  come  from  it  p — The  man 
that  went  to  the  gate  returned  back,  and 
met  the  mob,  and  they  all  stopped  in 
front  of  the  •'  Westgate." 

The  man  that  had  gone  up  returned 
towards  the  body,  and  then  they  halted  ia 
front  of  the  "  Westgate  "  p— They  did. 

What  was  the  next  thing  that  you  ob- 
served p — This  man  fired  a  gun  into  the 
long  room,  in  which  the  military  were,  in 
the  "  Westgate." 

That  was  the  man  whom  you  had  ob» 
served  with  tho  gun  before  P — Yes. 

o  2 
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Is  what  yon  call  the  long  room  the  room 
nearest  your  house  P — ^Yes. 

Did  you  know  whether  there  were  any 
soldiers  there  at  that  time  P — Yes,  I  did. 

Was  that  the  room  in  which  the  soldiers 
were  P — It  was. 

Did  yon  see  any  other  of  those  persons 
who  went  up  there  armed,  as  you  say,  do 
anything  at  that  window  P — ^No,  I  did  not. 

What  was  the  next  thing  you  saw  done 
by^  either  sideP  —  I  heard  several  guns 
minff,  and  I  saw  the  windows  opened, 
and  I  went  into  my  house  and  shut  the 
door. 

You  saw  the  windows  of  that  room 
opened,  and  then  you  went  into  your 
house  and  shut  your  door  P — ^Yes. 

And  you  saw  no  firing  come  from  the 
soldiers  ? — No,  I  did  not. 

Cross-examined  by  Sir  F,  FoUock, 

Your  house,  I  believe,  is  on  the  east 
side  of  Westgate  Street  P — It  is. 

Is  it  nearly  opposite  the  gates  that  you 
speak  of  where  somebody  went  up  ? — 
^Nearly  opposite. 

How  many  persons  went  up  to  those 
gates  P — I  did  not  see  but  the  one. 

But  you  saw  that  one  go  and  come 
away  again  p — Yes. 

Where  were  the  soldiers  P — In  the  long 
room. 

Which  do  you  call  the  long  roomP — 
The  nearest  room  to  my  house ;  there  arc 
three  windows  in  it. 

I  think  your  attention  had  never  been 
called  to  these  occurrences  till  you  heard 
the  noise  of  persons  coming  round  the 
comer  P — ^Yes,  it  was,  because  I  shut  my 
shop  about  half-past  seven  o'clock. 

X  ou  were  asked  what  time  you  observed 
anything;  you  said  about  nine  o'clock; 
you  shut  your  shop  between  seven  and 
eight  P — Between  seven  and  eight. 

And  about  nine  o'clock  you  heard  this 
noise  of  people  coming  round  the  comer  P 
— Yes,  I  did. 

You  say  your  shutters  were  shut? — 
Yes. 

How  were  the  shutters  of  the  inn  at  the 
time  that  the  people  turned  round  the 
comer  P — The  shutters  are  divided  in  half, 
and  the  lower  part  of  them,  which  is  about 
six  feet  from  the  ground  were  shut,  and 
the  top  shutters  were  open  of  the  long 
room. 

Do  you  know  the  room  P — ^Yes,  perfectly 
well. 

When  the  shutters  are  shut  are  they  not 
six  feet  from  the  ground  P— Yes,  they  are. 

So  that  persons  standing  on  the  floor  of 
the  room  could  not  look  over  them  p — No, 
they  cannot. 

Does  the  ground  slope  away  from  the 
inn  P — Yes,  it  does. 

Were  those  shutters  close  shut  P — ^Yes. 


Be-examined  by  Talfourd, 


You  say  that  you  only  saw  one  man  go 
up  to  the  gates  as  if  to  try  them ;  how 
near  were  the  body  to  him  at  that  time  P—- 
I  should  think  about  ten  or  twelve  yards 
from  him. 

Banid  Evans. — ^Examined  by  Talfourd. 

[A  tailor,  living  next  door  to  the  last 
witness.  Saw  the  mob  by  the  gates  of 
the  "  Westffate  "  vard ;  they  then  wheeled 
round,  ana  stooa  opposite  the  door  in 
front] 

As  they  stood  there  did  you  hear  any 
exclamation  from  any  one  of  the  party  p — 
After  they  had  wheeled  round  and  were 
going  up  the  steps,  I  heard  the  word 
given  by  one  person. 

What  was  it  he  said  P — I  do  not  know 
what  he  said;  I  think  it  was,  "In,  my 
men,"  or  **  In,  my  boys,"  and  at  that  time 
I  lost  sight  of  them. 

Did  you  distinctly  hear  those  words  ?-* 
Quite  distinctly. 

Had  there  been  any  firing  before  yon 
heard  those  words  from  one  of  the  party  F 
— Not  that  I  am  aware  of. 

You  sav  at  the  time  those  words  were 
uttered,  tne  P&i^y  were  in  fact  going  up 
the  steps  P — The  party  were  going  up  the 
steps,  and  I  could  see  guns  and  pikes 
going  up  the  steps. 

Did  you  see  any  of  that  armed  party  do 
anything  more  against  the  "  Westgate  '* 
window  r — I  saw  them  tearing  the  lower 
windows  to  pieces  with  their  spikes ;  they 
beat  them  in,  and  jumped  in  afterwards 
through  the  window. 

Did  you  see  any  firing  at  that  time  ? — 
I  could  hear  firing  at  the  time  in  the 
passage;  at  the  time  they  were  beating 
the  wmdows. 

At  the  time  that  part  of  the  party  were 
breaking  the  windows  you  heard  firing  in 
the  passage  P — In  the  passage. 

Do  you  know  the  room  where  the  sol- 
diers were  P — Perfectly  well. 

Did  you  observe  any  person  in  the 
**  Westgate  "  open  the  shutters  P — I  stood 
at  my  own  door,  and  the  moment  that  I 
saw  and  heard  the  firing  commence  in  the 
room  before  the  shutters  were  opened,  I 
went  in  and  locked  the  door. 

You  say  **  in  the  room,"  do  you  mean 
in  the  passage  P — The  firing  commenced 
from  the  mob  on  the  front  door  •  "^ 
standing  at  my  own  door. 

Was    that    before   anyone  openen 
window-shutters  P — Yes. 

Were  those  lower  window-shutters  ^»v/ 
at  the  time  when  the  mob  came  up  P — ^ 
were. 

Did  you  see  any  firing  into  the 
from  the  party  P — I  did. 

Was    that    before    the   shutters 
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opened? — After  the  shntters  were  opened ; 
thej  were  opening  the  shatters  at  the  time 
the  firing  was  at  the  windows. 

Upon  that,  did  yon  remain  there,  or  did 
you  go  into  yonr  house  ? — Before  the  sol- 
diers began  to  fire,  I  was  not  aware  that 
they  were  in  that  room;  the  moment  I 
fonnd  that  they  were  in  there,  I  saw  it 
▼afi  full  time  for  me  to  go  ;  I  went  in  and 
locked  the  door,  and  ran  np  stairs  to  the 
window  at  the  top  of  my  own  house,  and 
there  I  could  see  them  quite  plain. 

Then  there  was  no  firing  at  all  from  the 
"Weetgate"  before,  the  window-shutters 
were  opened  ? — There  may  have  been  fir- 
ing iu  the  passage. 

Had  there  been  any  firing  from  the 
**Westj^ate"  into  the  street  before  the 
window- shutters  were  open  ?  —  The  sol- 
diers I  believe,  fired  before  the  shutters 
were  opened,  but  I  think  they  fired  up ; 
they  coald  not  fire  upon  the  mob ;  they 
could  not  see  them. 

They  could  not  possibly  fire  upon  the 
mob  till  the  shutters  were  open  r — They 
could  not. 

Did  the  upper  window  that  you  went 
to  command  a  view  of  the  front  of  the 
"  Westgate  "  ? -Entirely. 

What  did  you  obsei've  from  thence? — 
I  was  there  about  half  a  minute  before  the 
first  man  was  shot ;  I  saw  him  falling 
after  the  soldiers'  window  was  opened ; 
h«  fell  nearly  by  the  comer ;  the  next  fell 
upon  the  steps ;  he  was  in  the  act  of  going 
in  when  he  was  shot ;  one  arm  was  in  the 
door  when  he  fell,  and  the  other  man 
was  shot  from  the  nearest  window  to  the 
porch;  he  was  nearly  an  hour  and  a 
({uarter  before  he  died.  The  next  man 
jumped  out  of  the  window  next  the  cor- 
ner ;  he  went  upon  his  hands  and  knees. 

Pakks,  B.  :  It  is  not  necessary  to  go 
into  these  details. 

Talfourd :  Not  at  all.  Did  you  see  what 
effect  the  firing  of  the  soldiers  had  upon 
the  crowd  without  ? — I  did. 

What  was  it? — ^The  moment  they  saw 
the  first  man  falling  they  all  began  to 
disperse ;  they  were  running  in  all  direc- 
ti<ma. 

When  you  got  up  to  the  window  at  the 
top  of  the  house,  I  suppose  the  windows 
of  the  "Westgate"  were  open?  — They 
wereonen. 

Mss-examined  by  Kelly, 
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u.«  you  said  you  saw  them  come  up 

the  mob  first  assembled  before  the 

^ — I  saw  them  first  coming  round 

^he  direction  of  Stowe  Hill. 

say  the  first  man  held  a  sword  in 

ad;  who  was  the  first  man? — I  be- 

Jiat  the  first  man  that  came  in  was 

"  -  ^-TA^r,  as  they  call  him. 


Whom  was  it  that  you  next  saw  that 
had  a  gun  ? — John  Lovett, 

Where  did  he  come  from? — He  came 
along  with  the  mob. 

Was  he  outside,  or  in  the  middle,  or 
where? — He  was  not  in  the  middle;  he 
walked  alongside. 

How  many  men  did  you  see  with  guns  ? 
— I  cannot  say  that. 

Were  there  several  ? — A  great  number. 

Were  they  in  front  of  the  '*  Westgate  " 
Inn  together? — I  cannot  say  that  they 
were  together,  because  when  they  came 
to  the  front  of  the  big  doors  they  appeared 
to  be  rather  confused,  because  they  found 
no  entrance  in,  and  then  they  turned  back 
again. 

I  want  to  know  whether  those  persons 
who  had  guns  when  they  first  appeared  in 
front  of  the  **  Westgate  "  Inn  were  all  to- 
gether, or  was  there  now  and  then  a  man 
with  a  gun,  and  now  and  then  a  man  with- 
out one  ;  how  was  it  ? — I  cannot  answer 
for  that ;  I  can  only  tell  you  that  I  saw  a 
great  number  with  gans. 

In  difierent  places  ? — They  were  mingled 
together  before  they  came  round ;  and 
when  they  came  back  again,  of  course  I 
could  not  say. 

Did  anyone  more  than  another  appear 
to  you  to  be  the  leader  ? — I  did  not  notice 
anything:  ^^  that,  more  than  that  I  heard 
the  word  distinctly  from  the  one  man. 

Was  there  no  one  who  appeared  to  you 
to  be  the  leader?  —  Only  this  Bees  the 
Fifer  had  a  sword  in  his  hand,  and  he 
seemed  to  wave  the  sword. 

Is  he  the  one  vou  would  caU  the  leader  ? 
— I  do  not  call  him  the  leader  more  than 
the  others,  because  they  all  appeared  to  be 
Yoluntarily  coming  up. 

Then  I  am  to  understand  you  to  swear, 
that  there  was  no  one  more  than  another 
that  you  would  call  the  leader  ? — I  cannot 
name  one  more  than  another. 

When  the  soldiers  fired  out  upon  the 
mob,  when  the  shutters  were  open  and 
they  could  fire  freely,  did  not  the  mob 
disperse  almost  instantly  afterwards  ?— As 
soon  as  they  saw  the  first  man  shot  they 
did,  but  not  before. 

Was  not  that  as  soon  as  the  soldiers 
began  to  fire  ? — Yes,  but  the  passage  was 
full,  and  they  were  getting  in  through  the 
windows ;  but  when  they  saw  the  first  man 
fall,  then  they  began  to  disperse. 

I  want  to  know  whether  that  was  when 
the  soldiers  first  began  to  fire  out  in  the 
front  ? — They  were  nearly  full  in  front 
when  they  saw  men  falling,  and  then  they 
began  to  disperse. 

I  want  to  know  whether  the  men  did 
not  fall  the  moment  the  soldiers  began  to 
fire  out  in  front  ? — No. 

Then  how  long  afterwards  ?— They  fired, 
I  dare  say,  about  a  minute,  or  nearly  there- 
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abouts,  because  they  were  Rring  while  I  '  matter  at  Newport  that  the  people  were 
was  going  up  stairs.  all  running  away  for. 

Did  you  see  them  firing  out  in  front  ? —  |  Upon  that  did  he  take  his  handkerchief 
I  did.  '  from  his  face  ? — ^Yes ;  and  then  I  asked 

Do  you  mean  to  say  there  were  firing    him,  "  Oh,  how  do  you  do  ?  " 
out  a  minute,  or  anything  like  a  minute,        Upon  his  taking  his  handkerchief  from 
before  anybody  was  hitr — ^Yes;  I  could    bis  face,  did  you  know  it  was  Frost? — 
not  go  up  stairs  under  half  a  minute.  Yes,  I  did. 

Where  were  you  when  you  saw  them  Did  he  make  you  any  answer  when  you 
first  firing  P — ^At  my  own  door.  asked  what  was  the  matter  ? — He  did :  but 

Did  you  observe  the  shutters  opened  P  —  |  I  did  not  understand  what  the  word  was. 
They  were  opening  the  shutters.  Did  he  stop,  or  did  he  pass  onp — He 

W  hich  shutters  did  they  open  first  p —    passed  on  at  the  same  pace. 
There  were  only  the  lower  shutters  closed.        At  the  same  pace  at  which  you   had 

I  suppose  it  is  not  one  shutter  to  the  obseryed  him  coming  towards  you  P — Yes. 
whole  of  the  window  P — No;  I  cannot  say,  In  what  direction  did  he  pa<s  on? — 
exactly  which  window,  because  there  were  He  went  on  towards  Cardiff,  on  the  Car- 
soldiers  at  each  window.  ,  diff  road. 

There  were  three  windows  P — Yes.  Were  you  on  foot,  or  on  horseback  ? — 

Do  you  remember  ouA  of  which  they  '  On  my  horse, 
fired  first  ? — No ;  I  cannot  say.  Did  you  turn  your  horse  to  look  after 

Did  they  fire  sooner  out  of  one  than    him  ? — Yes,  I  did. 
another,  or  did  they  fire  out  of  all  together?  '      Did  he  keep  the  road,  or  did  you  see 
— That  I  cannot  answer.  him  turn  out  of  the  road  ? — He  kept  the 

Am  I  to  understand  you  to  say  that  you  road,  I  should  think,  for  about  two  hun- 
did  not  obserye  sufficiently  to  enable  you    dred  yards. 

to  tell  me  whether  the  soldiers  fired  first  Where  did  he  go  to  when  he  quitted  the 
out  of  one  window,  or  whether  they  fired  road  ? — He  turned  down  a  gateway  into  a 
out  of  the  whole  together? — I  cannot  say  '  field,  and  then  there  is  a  kind  of  a  copse 
out  of  which  window  they  fired  first.  or  a  break  which  comes  down  the  side  of 

Can  you  say  that  they  fired  out  of  any-    the  park  wall, 
one  before  they  fired  out  of  the  others  ? — I        Is  that  round  the  corner  of  the  park 
cannot  say.  wall P — It  is. 

How  long  after  you  got  up  stairs  was        Is  there  any    public    pathway    in  the 
it  that  the  mob  was  dispersed,  or  began  to    field  he  turned  into? — ^No ;  and   then    I 
disperse? — T  should  think  I  was  up  stairs  '  lost  sight  of  him. 
about  half  a  minute  before  the  first  man  | 

was  shot ;  and  I  dare  say  I  was  about  half  i         Cross-examined  by  Sir  F,  Pollocic, 
a  minute  going  ap  stairs.  p^  ^^  ^^^  ^^^  ^^^  ^.^j^^^^  j  ^^^^^j^ 


William  Adams, — Examined  by  Talfourd. 


think.] 


IPark  keeper  to  Sir  Charles  Morgan  of  i        Sir  Thomas  Phillips.— Exs,mmQd  by 
Tredegar  Park.      Was    standing    on   the  '  ^^^  Attorney  Gevei'al, 

high  road  by  the  lodge-gate  about  ten  On  the  4.th  of  Noyember  last  were  you 
o'clock  on  Monday  morning,  and  saw  two  mayor  of  the  borough  of  Newport  P — I 
or    three  hundred    people    running    and    was. 

walking.     They  were  coming  from  New-  ^      Having  been  mayor,  I  presume,  from 
port,   two  miles  and  three  quarters  dis-    the  9th  of  November  precechng  ?— Yes. 
tant.l  In  the  course  of  Sunday,  the   3rd  of 

Did  a  person  come  up  to  you  whom  yoa    November,  did  you  receive   any  intelii- 
now  know  to  be  Frost? — Yes.  1  gence  that  induced  you  to  take  any  steps 

Had  he  a  handkerchief  in  his  hand  P —    for  preserving  the  public  peace  ?  — 1  did. 
Yes,  in  his  left  hand;  and  I  thought  he        Did  you  give  any  orders  to  the  special 
was  crying.  constables  ? — I  gave  orders  to  the  super- 

Up  to  his  face  as  if  he  were  crying  P—    intendent  of  police  to  have  a  numbe 
Yes.  j  special  constables  in  attendance 

At  what  sort  of  pace  was  he  coming  by    evening  of  that  day. 
you  P— A  good  walk,  not  running;  a  good        Without  inquiring  into  the  part*^„ 
strong  walk.    ...  of  the  intelligence,   was    it    intellig< 

Was  he  coming  in  the  direction  in  which    that  there  was  some  movement  in  the 
you  told  us  the  other  people  had  gone  ,  district  ?— It  was  directed  upon  Newp 
from  Newport  towards  Cardifl*?— Yes ;  I  I      How  were  the  special    constables 
did  not  know  it  was  Frost,  '  tioned  in  the  evening  of  the  Sunday  ?- 

He  had  his  handkerchief  up  to  his  face  p    the  early  part  of  the  evening  they  ¥ 
— ^Yes;  and  I  asked  him  what  was  the  j  divided    at    three    houses,  the    '*¥' 

I 
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Head,"  the  "Wostgate/'  &nd  the  ''Par- 
rot," 

Are  those  the  three  principal  inns  in 
the  town  of  Newport  ? — They  are  the  three 
principal  inns  in  the  town ;  but  at  a  later 
period  of  the  evening  those  who  had  been 
IB  attendance  at  the  "Parrot"  were  re- 
moved to  the  **  Weatgate."  bo  that  from 
that  period  they  were  divided  into  two 
parties,  one  at  the  **  Kiug s  Head'*  and 
the  other  at  the  **  VVestgate." 

Did  you  concert  measures  with  any 
other  magistrates  for  the  safety  of  the 
town  ? — I  did,  with  Mr.  Brewer  and  Mr. 
Edwards,  both  of  whom  were  then  magis- 
trates of  the  borough.  In  the  course  of 
the  afternoon  I  explained  to  the  Lord 
Lieutenant  of  the  county 

Sir  F.  Pollock :  You  had  better  tell  us 
what  you  did,  not  what  you  said  to  any- 
body. 

Attorney  General :  In  the  course  of  the 
evening  did  you  station  yourself  at  any 
particular  place  in  Newport?  —  At  the 
"  Westgate  "  Inn. 

Was  either  of  the  other  magistrates 
along  with  you  ? — Mr.  Brewer, 

Had  the  magistrates  met  at  tiJO  '*  West- 
gate"  Inn  before:  was  it  a  place  where 
they  had  been  accustomed  to  meet  ? — ^No, 
it  was  not. 

When  did  Mr.  Brewer  and  you  station 
yourselves  at  the  ''Westgate"? — About 
nine  o'clock. 

In  what  room  in  the  inn  (a  plan  was 
handed  to  the  witness)  ? — ^That  is  the  room 
in  which  we  were  stationed  {pointing  it  out 
upon  the  plan) — the  next  room  to  the  bow- 
window. 

Attomeu  General :  That  is  the  room, 
next  the  oow  window  on  the  west  side  ? — 
There  are  two  rooms  between  the  bow 
window  and  the  door- way;  iho  room  in 
which  we  were  was  the  one  next  the  bow 
window. 

The  room  G,  next  to  F,  next  to  the 
commercial  room  ? — It  is. 

Did  you  remain  there  through  the 
night?— I  did. 

Did  you  receive  any  intelligence  of  the 
approach  of  any  persons  towards  New- 
port?-Wo  did. 

About  what  hour  ? — I  had  received  com- 
munications before  I  went  to  the  **  West- 
gate"  as  early  as  six  o'clock  in  the  even- 
After  we  went  to  the  **  Westgate" 
ad  further  communications,  from  the 
kI  very  soon  after  we  got  there  till 
eak. 

you  send  out  persons  to  bring  you 

.nation? — We  sent  out  a  detachment 

3nBtables  who  were  relieved  every  two 

"S;  their  directions  were  to  keep  up 

tmmnnications. 

**  ^f^lloch :  Beally  I  must  object  to 


iniv 
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Attorney  General :  Directions  given  to  the 
constables,  I  should  think,  are  evidence. 

Sir  F.  Pollock :  No ;  all  we  can  hear  is 
what  the  witness  himself  did  or  what  he 
saw  done. 

Attorney  General:  He  gave  those  direc- 
tions. 

Sir  F.  Pollock :  If  the  constables  did 
anything  in  pursuance  of  thoao  directions 
they  can  prove  that ;  bub  my  learned 
friend  means  to  infer  from  this  that  the 
constables  did  something. 

TiNDAL,  C.J. :  He  onlv  asked  whether 
the  witness  received  intelligence. 

Attorney  General :  Did  yon  send  out 
persons  to  procure  you  intelligence? — We 
did. 

Did  they  from  time  to  time  bring  you 
intelligence?— They  did. 

Do  you  recollect  sending  out  a  person 
of  the  name  of  Walker  ? — I  did. 

About  what  hour  was  Walker  sent  out  P 
— I  should  think  about  six  o'clock. 

Pabke,  B.  :  Six  in  the  morning  ? — No, 
in  the  afternoon,  before  I  had  gone  to  the 
"  Westgate." 

Attorney  General:  Was  he  sent  again 
the  next  morning? — No;  he  came  back 
wounded. 

At  what  time  ? — I  should  think  about 
eleven  o'clock  at  night. 

Did  you  send  constables  to  a  place 
called  the  Marshes  ?— I  did. 

Were  any  persons  brought  before  you 
in  custodv  ? — There  were. 

Whereabouts  are  the  Marshes  to  which 
you  ?ent  the  constables  P — They  are  on  the 
north  side  of  the  town,  immediately  at 
the  northern  entrance  of  the  town. 

Above  the  bridge  ? — Above  the  bridge. 

About  how  many  persons  were  brought 
in  custody  before  you  in  the  course  of  iho 
night? — More  than  a  dozen,  [  should 
think. 

By  the  constables? — By  the  constables. 

Were  any  of  them  detained  in  custody  ? 
— There  were. 

About  how  many  ? — I  should  think  as 
many  as  a  dozen  must  have  boon  detained 
in  custody;  there  were  more  than  that 
brought  before  us. 

Where  were  they  placed? — The  greater 
part  of  them  had  been  sent  up  to  the  bar- 
racks; some  of  them  remamed  in  the 
"Westgate." 

How  far  do  you  judge  that  the  barracks 
are  from  the  **  Westgate*' ? — Somewhat 
less  than  half  a  mile. 

In  what  room  in  the  **  Westsjate"  were 
those  that  remained  at  the  **  Westgate  "  ? 
— I  know  that  there  were  some  of  them 
in  the  end  room  on  the  east  side  of  the 
house,  and  in  the  next  room  to  it. 

That  is  the  room  that  the  soldiers  after- 
wards occupied  and  the  ro«im  next  to  it  P 
—Yes. 
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Did  you  receive  any  intelligence  of  the 
approach  of  any  persons  to  Newport  later 
than  that  ? — I  received  intelligence  of  the 
approach  of  persons  to  the  town  until 
shortly  before  nine  o'clock,  between  eight 
and  nine  o  clock  in  the  morning  of  the 
Monday. 

Did  you  hear  of  their  approaching  ? — I 
did,  at  different  points  of  tne  road. 

Did  you  at  last  send  any  message  or  any 
request  for  troops  to  tne  barracks  P — I 
did. 

Abo  at  what  hour  was  that? — It  was 
very  soon  after  day-break. 

In  consequence  of  that  did  any  military 
come  to  your  assistance  at  the  "  West- 
gate  "  ?— There  did. 

How  manyP  —  I  believe  there  were 
thirty  ;  I  do  not  know  that  of  my  own 
knowledge. 

Under  whose  command?  —  Lieutenant 
Grrayy  now  Captain  Gray. 

Do  you  know  what  non-commissioned 
officers  there  were? — I  know  Sergeant 
Daily;  I  believe  the  other  was  Sergeant 
Armstrong. 

There  were  two  sergeants? — Two  ser- 
geants. 

When  Lieutenant  Gray  arrived  with  the 
soldiers  what  was  done  with  them  ? — He 
first  formed  them  in  front  of  the  house. 
I  At  my  request  he  then  marched  them  into 
the  yard  through  the  large  doors ;  they 
were  formed  again  in  the  yard,  and  I 
directed  the  large  doors  to  be  closed  after 
them,  which  was  done.] 

Do  you  know  how  they  wore  secured  P 
— I  believe  they  wore  fastened  on  the  in- 
side by  means  of  a  square  piece  of  iron 
which  crosses  them;  I  then  took  Lieu- 
tenant Gray  into  the  room,  to  the  eastern 
end  of  the  house,  and  told  him  that  I  had 
proposed  that  the  soldiers  should  go  into 
that  room  if  he  approved  of  it  as  a  proper 
position  for  them ;  he  did  approve  of  it; 
out  it  was  necessary  that  it  should  be  ven- 
tilated, and  the  troops  were  not  marched 
into  it  for  some  little  time. 

They  were  stationed  there  with  Lieu- 
tenant! Gray  and  two  sergeants  P — They 
were ;  soon  afterwards  I  went  into  the 
passage,  and  learning  that  the  party  ad- 
vancing to  the  town  were  then  in  the 
town 

That  is  the  passage  that  leads  from  the 
end  room  into  the  commercial  room?-— 
I  passed  through  that  passage  into  the 
front  passage  opening  to  the  front  door, 
and  then  I  directed  the  special  constables 
who  were  about  the  door  to  withdraw  into 
the  house,  which  was  done ;  and  I  directed 
the  front  door  to  be  closed,  which  was  also 
done ;  the  door  was  afterwards  opened  and 
two  or  three  special  constables  were  put 
in  charge  of  the  door  with  orders  to  per- 
mit no  one  to  enter.     I  then  went  from 


that  passage  into  the  room  above  what 
you  call  the  commercial  room,  at  the  west 
end  of  the  building ;  it  is  a  room,  I  believe, 
of  the  same  sise  and  of  the  same  form, 
with  bow  windows  as  that  has. 

On  the  first  floor  ? — On  the  first  floor 
of  the  building ;  learning  that  the  body 
that  was  advancing  was  coming  down  the 
street  at  that  end  of  the  house. 

Coming  down  Stowe  Hill  ?  —  Coming 
down  Stowe  Hill. 

Is  there  a  view  from  that  bow  window  ? 
— On  the  first  floor  there  is  a  window 
similar  to  that  marked  upon  the  plan, 
through  which  I  could  see  a  body  of  men 
passing  the  wing  of  the  house  formed  in 
column. 

Describe  what  yon  mean  by  l^eing  formed 
in  column? — They  were  what  1  call  a 
column  of  men,  formed  regularly  abreast 
of  each  other. 

Could  you  see  whether  any  of  them  were 
armed?— Those  that  I  noticed  were  all 
armed. 

With  what  weapons  P — Some  with  guns 
and  some  with  long  spears  or  pikes;  I 
stayed  a  short  time  at  the  window  to 
observe  the  appearance  and  formation  of 
the  body,  and  I  then  ran  hastily  down 
stairs  into  the  passage  below.  When  I 
got  opposite  the  har,  which  is  immediately 
in  front  of  the  door,  I  there  saw  the  heads 
of  what  appeared  to  me  to  be  a  column, 
or  a  body  of  men,  entering  the  door ;  I 
believe  they  were,  at  the  instant,  with- 
in the  door-way,  but  if  not  within  the 
door-way,  they  were  close  upon  the  door- 
way. 

That  IS  the  front  porch?— The  front 
porch  of  the  house. 

In  what  manner  were  they  entering  the 
door  P — They  were  standing  with  weapons 
at  their  sides  ;  I  observed  them  with  what 
appeared  to  me  to  be  spears  at  their  sides 
as  they  were  entering  the  door. 

How  were  the  weapons  earned  ? — They 
were  carried  at  their  sides. 

Horizontally  P — No,  vertically  ;  I  then 
ran  forward  to  the  room  in  which  the 
soldiers  were. 

Through  the  passage? — Through  the 
passage,  and  I  said,"  Lieutenant  Gray" 

Kelly :  You  need  not  mention  what  you 
said  ? — I  gave  them  an  order  to  load. 

Attorney  General :  That  is  strictly  evi- 
dence P — ^Whilst  the  men  were  in  the  act 
of  loading,  I  heard  several  shots  fire^ 
the  passage. 

Which  passage  P— I  could  not  tell  * 
from  the  sound ;  it  was  one  of  the  p 
sages  of  the  house. 

Inside  the  house  P — Inside  the  house 

Did  you  hear  those  shots  before  . 
soldiers  loaded  their  pieces  P — Certain 
I  also  heard  the  wind!ows  of  the  roon 
which  the  soldiers  were  beaten  against 
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Beaten  agunst,  from  where? — From 
the  outside. 

^Vllat  effect  did  that  produce? — The 
lower  half  of  each  shutter  was  closed,  and 
I  heard  a  noise  against  the  board,  as  if  the 
shatters  were  pushed  against  violently, 
and  the  glass  above  was  broken. 

Mad  the  lower  half  of  the  shutters  been 
shut  when  the  soldiers  were  first  placed 
in  the  room  ? — Before  they  were  placed  in 
the  room. 

Of  all  three  windows? — Of  all  three 
windows.  I  perceived  the  soldiers  could 
not  act,  on  account  of  the  lower  half  of 
the  shatters  being  closed. 

This  was  after  they  had  loaded  their 
pieces  ? — Immediately  they  had  loaded 
their  pieces. 

Did  the  beating  against  the  windows 
continue? — It  did. 

Had  any  shots  been  then  fired  against 
the  windows? — I  believe  so;  I  heard  a 
report  at  least  of  fire-arms  outside. 

What  was  then  done  with  respect  to  the 
shatters  ? — I  made  an  exclamation,  and 
Lieutenant  Gray  advanced  to  the  shutters 
of  the  middle  window,  which  he  opened, 
and  I  advanced  to  the  shutters  of  the 
side  window,  which  I  opened. 

Was  that  on  the  right  or  the  left  ?— The 
shatters  of  the  window  that  looked  to  the 
front  of  the  building. 

That  would  be  on  the  left?— On  my  left, 
nearest  to  the  centre  of  the  house. 

You  and  he  approached  to  the  window 
to  throw  the  shutters  open  ? — To  throw 
the  shutters  open;  he,  X  believe,  opened 
the  middle  shutter,  and  X  opened  the  shut- 
ter that  I  napied  to  you. 

What  happened  upon  that? — I  turned 
round,  and  1  found  my  hand  benumbed* 
aod  upon  looking  at  my  arm  I  discovered 
that  I  had  been  wounded,  and  upon 
looking  down  at  my  trousers  I  perceived 
two  holes  in  my  trousers,  and  found  that 
I  had  been  wounded  in  the  hip  also. 

From  whence  did  those  shots  proceed  ? 
— From  the  outside. 

Did  it  afterwards  appear  with  what  sort 
of  ball  or  slug  you  haa  been  wounded  ? — 
I  nnderstood  the  wound  in  my  arm  to 
have  been  inflicted  with  slugs ;  the  wound 
in  my  groin  or  hip  I  understood  to  have 
been  inflicted  by  a  ball. 

Did  you  see  whether  Sergeant  Daily  was 
wnnn<ied  ? — I  saw  him  afterwards  in  the 
~  wounded. 
I   you    been    wounded    before    the 
re  fired  ? — ^I  had.    I  was  wounded  in 
ACt  of  opening  the  window,  and  I  saw 
-^diers  ore  till  after  that  time. 
the  soldiers  fire  ? — They  did. 
>  the  street? — Into  the  street  and 
e  passage. 

t  was  tkke  state  of  the  passage  at 
%ey  began  to  fire  into  the  pas- 


sage ? — I  cannot  tell  you  that ;  at  the  time 
they  began  I  was  near  the  other  end  of 
the  room. 

Probably  you  do  not  know  what  dead 
bodies  were  found  in  the  passage  ? — ^No,  I 
can  only  speak  to  one. 

Where  was  that  dead  body  found  ? — He 
fell  close  to  my  feet. 

Were  there  any  of  the  special  constables 
or  of  the  troops  killed? — None  killed; 
there  were  some  wounded,  as  I  under- 
stood ;  but  that  I  only  speak  to  from 
information. 

Can  you  judge  at  all  how  lon^  the  firing 
continued  ? — ^I  should  think  not  quite  ten 
minutes;  according  to  my  judgment  it 
could  not  have  been  more  than  ten  minutes. 

Did  you  look  into  the  street  ? — ^No  ;  I 
did  not. 

Nor  into  the  passage,  I  suppose,  till 
some  time  afterwards? — I  was  in  the  pas- 
sage, and  saw  this  person  fall  at  my  feet. 

Was  it  known  to  Lieutenant  Gray  that 
you  had  been  wounded  ? — It  was. 

Did  you  mention  it  to  him  at  the 
moment  ? — Immediately  afterwards. 

Was  that  before  the  firing  began  from 
the  soldiers  ? — I  cannot  say  that  I  told 
him  that  I  had  been  wounded  before  the 
firing  commenced. 

What  had  the  special  constables ;  how 
were  they  armed  ? — With  staves. 

Had  any  of  them  guns  ? — None,  to  my 
knowledge. 

Then  soon  after  the  peace  of  the  town 
was  restored? — As  far  as  I  know,  for  I 
was  obliged  to  give  up  the  charge  of  the 
preservation  of  the  peace  to  other  hands. 

Your  wounds  were  severe  ? — The  wound 
on  my  arm  was  severe,  the  other  was  a 
flesh  wound. 

You  are  suffering  from  the  effect  now 
of  the  wound  in  your  arm  ?— I  am. 

When  did  you  leave  the  room  in  which 
the  soldiers  were? — Not  until  the  affair 
was  over. 

Who  has  succeeded  you  as  mayor? — 
Mr.  Thomas  Hawhina, 

Had  he  come  in  before  these  events  took 
place  ? — He  was  with  me  the  whole  of  the 
i^ght,  giving  assistance  in  the  direction 
of  the  special  constables  ab  the  "West- 
gate." 

What  sort  of  a  night  was  it ;  did  you  go 
out  yourself  at  all? — Yes,. I  did;  it  was 
an  extremely  wet  night,  and  a  windy  one 
also ;  the  rain  fell  very  heavily  indeed. 

Did  you  see  any  of  the  arras  that  were 
collected  ? — I  did. 

Edward  Hoplcins  here  called. — Examined 
by  the  Attorney  General. 

I  believe  you  are  superintendent  of  the 
police  of  Newport  ? — I  am. 

Have  jQU  got  any  arms  that  were  taken 
upon  this  occasion  P — I  have. 
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Will  you  produce  the  arms  P — {The  wU- 
nees  ^produced  some  pikes  and  staves.) 

Do  you  know  where  these  came  from  ? 
— Not  from  my  own  personal  knowledge ; 
I  do  not  know  where  they  were  picked  up. 

Are  there  any  other  arms  P — Yes.  (The 
witness  produced  a  gun,  a  swordf  and  some 
pikes  ofvxrious  descriptions.) 

Sir  *F.  Pollock :  It  would  be  as  well  to 
see  where  they  come  from  before  they  are 
exhibited  in  this  way. 

Examination  of  Sir  Thomas  Phillips 
resumed. 

Do  you  know  anything  of  these  weapons  P 
— I  do  not  of  these  particular  weapons ; 
the  weapons  that  I  saw  were  of  the  same 
description  ns  these. 

The  weapons  that  you  saw,  where? — 
When  I  looked  out  of  the  window  at  the 
**  Westgatc  *' ;  there  were  some  arms  given 
to  Mr.  Hopkins,  that  were  taken  from  a 
man  of  the  name  of  Davis,  on  the  night  of 
Sunday,  in  my  presence. 

Were  the  mob  armed  with  snch  instru- 
ments as  these? — The  instruments  that 
they  held  in  their  hands  were  like  these. 

(One  of  the  weapons  produced  was  shown 
to  the  witness.) 

Kelly  :  Ave  you  going  to  make  those  the 
subject  of  evidence;  because,  unless  that 
is  done,  I  object  to  this  exhibition  of 
them. 

Attorney  General:  Do  you  know  that 
weapon? — That  is  the  weapon  that  was 
taken  from  a  man  of  the  name  of  Thomas 
Davis,  on  the  morning  of  Monday. 

At  what  hour  ? — Before  day-break ;  he 
was  brought  in  custody  bv  the  officers. 

Is  this  called  a  mandril  P— No,  it  is  not 
a  mandril. 

Kelly :  Until  Thomas  Davis  is  shown  to 
have  been  with  mob  or  multitude,  even 
that  is  not  admissible  evidence. 

TiNDAL,  C.J. :  When  was  he  brought?— 
It  was  before  day-break ;  he  was  brought 
in  the  morning. 

Attorney  General :  Which  is  a  mandril  ? 

This  is  what  is  called  a  mandril— Qjoiwf- 

ing  it  out)— it  is  used  by  the  colliers  m  the 
mines  in  cutting  coal. 

Cross-examined  by  Eelly. 

£1  am  an  attorney,  and  was  in  partner- 
ship with  Mr.  Prothero  till  the  close  of 
the  year  that  has  just  ceased  from  June 
1824.  I  have  been  interested  in  coal- 
mines, and  am  still. 1 

I  observe,  in  this  long  account  which 
you  have  given  of  this  unfortunate  trans- 
action, that  you  have  not  once  mentioned 
Mr.  Frosfs  name  P— No,  I  have  not. 

Do  you  know  Mr.  Frost  ? — I  do. 

How  long  have  ycu  known  him  P— For 
a  period  of  seventeen  or  eighteen  years. 


Were  you  well  acauainted  with  him 
about  the  time  when  tne  Reform  Bill  was 
in  progress  ? — Yes,  I  was. 

Previously  to  that  time  had  you  been  on 
good  terms  with  him? — ^I  had  known  very 
little  of  him,  and  had  had  no  personal 
intercourse  with  him  of  any  kind. 

Had  your  firm — yourself  and  Mr.  Pro- 
thero, any  dealings  or  transactions  with 
him  ? — None  at  all. 

Do  you  know  whether  any  differences 
had  arisen  between  him  and  either  your- 
self or  Mr.  Prothero  ?— With  Mr.  Prothero 
there  had. 

Did  those  differences  continue  till  near 
about  the  time  of  the  Reform  Bill  ? — I 
think  not;  my  impression  is  that  there 
was  an  action  brought  by  Mr.  Prothero 
against  Mr.  Frost,  and  two  indictments 
against  him  for  a  libel;  I  do  not  know 
when  the  sentence  upon  the  indictment 
was  j)as8ed,  I  think  in  1823  or  1824 ;  and 
for  some  years  afterwards,  I  am  not 
aware  that  any  differences  of  any  kind 
existed  between  Mr.  Protliero  and  Mr. 
Frost. 

Except  the  state  of  variance  which  such 
proceedings  might  have  occasioned,  you 
do  not  know  of  any  variance  or  any  new 
proceeding  ? — None  at  aU. 

About  the  time  of  th©  Reform  Bill,  did 
you  yourself  become  more  particularly 
acquainted  with  Mr.  Frost  ? — I  met  him 
in  public. 

Did  you  meet  him,  among  other  occa- 
sions, at  public  meetings? — 1  did. 

Had  you  opportunities  of  observing  his 
public  conduct  during  that  time  ? — I  had. 
And  afterwards  ? — Yes. 
I  need  hardly  ask  you,  whether  at  the 
time  to  which  I  have  alluded,  about  the 
period  of  the  Reform  Bill,  there  was  a 
great  deal  of  excitement  at  Newport,  as 
well  OS  at  other  places  ?— There  were 
public  meetings  hela  at  Newport  upon  the 
subject. 

Was  there  a  great  deal  of  excitement  ? — 
There  was  a  good  deal  of  interest  felt  in 
the  subject. 

Was  there  no  more  than  interest,  was 
there  net  a  very  great  deal  of  excitement 
at  the  time? — ^I  should  Bay  there  was 
excitement,  certainly. 

You  say  that   you    yourself  attended 
public  meetings  about  that  time  P — I  did. 
Have  you  attended    meetings    at   the 
same  time  as  Mr.  Frost  ? — I  have ;  I  h 
seen  him  present  at  meetings  at  wh*" 
have  been  present. 

And,  I  believe,  from  that  time  to 
Mr.   Frost  has  taken  a  very  promii 
part  in  politics  and  at  public  meeting 
He  has. 

Have  you  yourself  done  so  likewJRi 
Not  very  prominent. 

Did  you,  at  the  time  to  which  i 
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alladed,  about  the  time  of  the  Eeform 
Bill  ? — I  attended  a  few  public  meetings 
on  two  or  three  occaBions,  and  took  part 
in  the  discnssioos  at  those  meetings. 

I  must  ask  you,  whether  you  yourself 
haxe  not  at  public  meetings,  or  at  a  public 
meeting,  declared,  that  the  majority  of 
thirty -seven  in  the  House  of  Lords,  who 
had  voted  against  the  Keform  Bill,  de- 
served guillotining,  or  something  to  that 
eflect  ? — ^No,  certainly  not 

Ton  deny  that? — Diatiuctly. 

Or  anything  to  that  effect  P — Certainly, 
nothing  to  that  effect. 

Will  you  undertake  to  say  that  you 
have  made  no  observation  at  all  con- 
cerning the  deserts,  in  your  estimation,  of 
that  majority  of  thirty-seven  in  the  House 
of  Lords  ? — I  have  no  recollection  of  say- 
ing anything  at  all  approEching  to  wuat 
you  stated. 

Will  you  undertake  to  s&j  that  you  have 
not  ? — To  my  recollection  I  have  not. 

I  will  call  the  place  to  your  recollection. 
At  a  meeting  at  the  Guildhall  at  Usk; 
did  joa  ever  attend  such  a  meeting  ? — I 
did,  at  the  countj*  hall  at  Usk,  at  which 
the  high  fcheritf  presided — a  county 
meeting. 

We  must  go  by  steps.  I  ask  you  if  you 
did  not  there  publicly  make  some  obser- 
vation concerning  that  majority  in  the 
House  of  Lords? — I  may  have  done  so. 

Did  you  not  do  so  in  fact  P  I  ask  you, 
upon  your  oath,  did  3'ou  not  make  some 
obsei-vation ;  we  shall,  by-and-by,  per- 
haps, find  what  it  is  P — I  believe  I  did. 

Concerning  the  majority  of  thirty-seven 
in  the  House  of  Lords.  Have  you,  now 
that  you  have  had  a  little  time  to  recollect 
yourself,  any  doubt  that  you  did  I* — I  have 
already  told  you  that  1  believe  1  did  make 
some  observation. 

Have  you  any  doubt  that  you  did  ? — ^I 
have  not. 

Now,  will  you  tell  me,  to  the  best  of 
your  recollection,  what  was  that  observa- 
tion ? — I  cannot  tell  you. 

Did  you  make  any  observation  import- 
ing what  yon  thought  that  majority  de- 
served ? — According  to  my  recollection,  I 
censured  the  majority,  but  as  far  as  my 
lecollectiou  goes,  T  did  it  in  no  offensive 
terms  whatever. 

Did  yon  say  anything  as  to  what  they 
"*      -   ed,  in    your  opinion  ? — I    do   not 
^ect  that  I  did ;  1  believe  I  did  not. 
what  you  wished  they  might  meet 
' — I  believe  not. 

and  recollect  yourself,  whether  you 
«ot  say  at  that  meeting  something  to 
effect,  that  you  wished  they  might 
^  with  the  fate  of  certain  parties  in 
ice,  in  allusion  to  the  French  Bevolu- 
^  —I  believe  not. 

— L   make    any  allusion    to    any 


parties  in  France,  as  connected  with  that 
observation  ? — I  believe  I  alluded  to  what 
had  occurred  i?i  France. 

Did  you  not  allude  to  the  fate  of  the 
predecessors  of  the  present  King  of  the 
French  ? — I  may  have  done  sc,  but  I  have 
no  recollection  whether  I  did  or  not. 

Did  you  not  make  an  observation  rela- 
tive to  that  majority  of  thii-ty -seven,  in 
conuection  with  the  fate  of  those  persons 
in  IVance? — I  have  no  recollection  of 
having  done  anything  of  the  kind. 

Will  you  undertake  to  swear  that  you 
did  not  P — I  will  not  undertake  to  swear, 
having  no  recollection  on  the  subject. 

Did  you  make  any  observation  concern- 
ing the  bishops  P — I  have  no  recollection. 

Were  there  not  about  that  time  very 
serious  disturbances  in  Newport  P — ^I 
know  of  none  at  all. 

Do  you  remember  the  period  when  the 
present  Duke  of  Beaufort  was  insulted  P — 
1  recollect  hearing  that  the  present  Duke 
of  BeaufoH,  when  canvassing  the  town, 
met  with  some  insult. 

Were  there  not  some  disturbances  at 
Newport  at  the  time  when  the  present 
Duke  of  Beaufort  was  a  candidate  ? — I  was 
not  a  witness  of  any. 

TiNDAL,  G.  J.  :  Was  that  at  the  time  of 
this  riot  ? 

Solicitor  General :  No,  my  Lord,  at  the 
time  of  the  Keform  Bill. 

Kelly :  You  say  that  you  were  not  pre- 
sent at  any  of  those  disturbances  p — I  was 
not. 

Were  you  at  that  time  a  magistrate  P — I 
was  not. 

Or  mayor  P — No. 

Then  I  understand  you  to  say  that  you 
have  no  knowledge  of  any  part  taken  by 
Mr.  Frost  at  the  time  of  those  disturb- 
ances P — I  have  not. 

None  at  all  P — None  whatever. 

You  say  that  you  were  present  at  public 
meetings  where  Mr.  Frost  was.  During 
all  the  time  that  you  have  had  an  oppor- 
tunity of  actually  observing  his  political 
and  public  conduct  was  there  anything 
reprehensible  in  it,  in  your  judgment  P — ^I 
frequently  differed  with  Mr.  Frost  upon 
questions  upon  which  I  took  an  opposite 
view,  in  which  some  heat  may  have  been 
shown  ;  but  I  was  witness  to  nothing;  that, 
I  should  say,  was  distinctly  reprehensible. 

You  have  differed  with  him  as  any  per- 
sons may,  whose  conduct  is  perfectly 
irreproachable  P — When  I  say  that,  my 
recollection  is  brought  to  a  meeting  in 
which  I  certainly  thought  Mr.  Frost  acted 
with  a  good  deal  of  want  of  temper,  or 
feeling,  towards  me  individually. 

I  am  not  asking  you  as  to  his  temper 
towards  an  individual ;  I  am  asking  you 
as  to  his  public  conduct,  as  far  as  you 
yourself  personally  observed,  and  I  par- 
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ticolarly  call  your  attention  to  those  times 
of  excitement,  of  which  you  ha^e  spoken, 
when  yon  say  he  took  a  very  prominent 
part ;  I  ask  whether  there  was  anything 
in  his  conduct  tending  to  riot,  or  other 
illegal  proceeding  P — I  think  not. 

Have  you  had  any  opportunities  of  ob- 
serving his  pnblic  conduct  since  he  was 
made  a  magistrate  P — I  have. 

During  how  many  years  was  he  a  ma- 
gistrate P— I  should  say  three  years,  to  my 
recollection,  or  nearly  so. 

During  the  whole  of  that  time  was  not 
his  public  conduct,  as  a  magistrate, 
praiseworthy,  as  far  as  you  had  an  oppor- 
tunity of  observing  ? — I  would  rather  not 
have  answered  that  question ;  I  may  have 
found  fault  with  Mr.  Frost's  public  con- 
duct as  a  magistrate,  and  I  have  done  so  ; 
but  I  am  not  prepared  to  say  that  Mr. 
Frost  was  not  acting  from  his  belief  of 
what  was  right  or  wrong. 

Have  you  ever  seen  anything  which  you 
had  just  reason  to  believe  was  otherwise 
than  what  he  believed  to  be  right? — I 
would  rather  say  that  I  have  not,  cer- 
tainly; that  I  have  not  witnessed  any- 
thing but  what  he  himself  may  have 
believed  to  be  right. 

You  have  always  lived  in  Newport,  I 
believe  P — Not  always  ;  I  have  lived  in 
Newport  twenty  years. 

Do  you  know  that  very  particular  in- 

Suiries  were  made  concerning  Mr.  Frost's 
tness  and  propriety  of  conduct  before  he 
was  appointed  a  magistrate  P — I  do  not. 

Attorney  General :  I  am  very  unwilling 
to  interpose  to  object  to  any  questions 
that  may  be  put ;  but  that,  1  submit,  is 
not  a  proper  question. 

KeUy :  He  nas  answered  the  question ; 
he  says  he  does  not  know.  I  have  asked 
you  hitherto  concerning  Mr.  Frost's  public 
character ;  I  will  now  ask  you,  as  long  as 
you  have  known  or  heard  anything  about 
him,  has  not  his  private  character,  as  a 
private  individual  and  member  of  a  family, 
been  perfectly  good  P — I  should  say  not. 

As  a  member  of  a  family? — That  I 
know  nothing  of. 

It  was  concerning  that  that  I  asked 
you  ? — I  understood  you  to  ask  me  re- 
specting his  character  as  a  private  in- 
dividual ;  I  took  it  in  two  branches ;  as  a 
member  of  a  family,  I  know  nothing  of 
him  whatever. 

I  ask  you  as  to  his  character  in  the 
relations  of  private  life  with  his  family  P — 
I  know  nothing  whatever  of  his  relations 
in  private  life  with  his  family. 

Did  you  know  Vincent? — I  have  seen 
Vincent. 

Were  you  present  at  his  trial  P — ^I  was. 

What  had  you  to  do  with  his  trial  P — 
The  trial  was  conducted  by  the  magis- 
trates ;  the  management  of  the  proceedings 


was  entrusted  by  the  Government  to  the 
magistrates  of  the  borough. 

At  the  time  you  were  mayor  P — Yea. 

Consequently  when  you  were  a  magis- 
trate yourself  i' — ^Yes. 

Then,  in  fact,  you,  in  your  public 
capacity,  were  one  of  his  prosecutors  ? — ^I 
was,  at  least,  I  considered  the  Grovem- 
ment  to  be  his  prosecutors,  and  the  magis- 
trates were  merely  the  local  agents  in 
conducting  it  by  means  of  their  clerk. 

He  was,  we  understand,  convicted  and 
sentenced  to  some  term  of  imprisonment  P 
— He  was,  at  the  last  assizes  for  this 
county. 

Do  you  not  know  that  a  great  deal  of 
dissatisfaction  has  been  expressed  publicly 
concerning  the  mode  in  which  he  is  sup- 
posed to  have  been  treated? — I  do  not 
know  it,  except  from  the  same  sources  of 
information  that  you  may. 

I  am  not  a  witness,  but  you  are  ;  do  not 
you  know  that  the  supposed  treatment  of 
Vincentf  since  he  has  been  a  prisoner,  has 
been  a  subject  of  public  complaint  P 

Attmrney  General:  Do  you  know  any- 
thing of  it  but  what  you  may  have  seen  in 
the  newspapers  P — I  do  not. 

Kelly :  Whatever  may  be  his  means  of 
information,  I  apprehend  I  am  entitled  to 
ask  whether  the  imprisonment  of  Vincent , 
or  the  supposed  mode  of  treatment  of 
Vincent,  has  not  been  made  a  subject  of 
public  complaint — whether  it  was  not 
notorious  that  that  was  so  p 

TiNDAL,  O.J. :  That  is  not  the  question 
that  you  put ;  your  question  was,  *'  whe- 
ther he  knew  it  P  "  he  says  he  only  knows 
it  by  seeing  it  in  the  newspapers. 

KeUy :  That  might  be  the  very  mode  in 
which  it  became  publicly  notorious. 

Pa.rk£,  B.  :  You  must  produce  the  news- 
papers. 

Kelly :  I  apprehend  it  is  not  necessary  to 
produce  the  newspapers  in  order  to  show 
that  any  matter  is  publicly  notorious. 

Attorney  General :  But  he  knows  nothing 
of  it  except  through  that  medium. 

Kelly :  The  witness  thinks  fit  to  answer 
me  in  that  way ;  he  says,  **  I  only  know 
it  from  the  newspapers. 

TiNDAL,  C.J.  :  It  might  be  in  various 
ways  ;  there  might  be  public  meetings  in 
which  is  was  discussed ;  you  may  ask  him 
that  question;  but  if  he  only  know  it 
through  the  newspapers  he  must  pro^"*^ 
the  newspapers. 

Kelly :  Now  attend  to  the  form  o. 
question;    do  you  know  that  compla 
have  become  public  and  notorious  on 
subject  of  Vincent's  snppOied  treatmej 
— I  do  not,  as  I   have    already  stal 
except  from  having  seen  it  in  a  partici 
paper,  which  is  said  to  be  edited    f 
conducted  by  himself,  called  the  Wer' 
Vindicator, 
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Do  you  know  whether  any  complaints 
ooQceming  the  Bnpposed  treatment  of 
VineejUhtkYe  been  the  subject  of  discussion 
among  the  mag^trates  ? — I  do  not. 

I  believe  you  did  not,  as  mayor  of  New- 
port, act  with  the  county  magistrates? — I 
did  not. 

Have  there  been  any  meetings  within 
your  own  knowledge  of  late  for  the  pur- 
pose of  putting  down  the  Chartists  or 
Chartism  ? — No,  I  know  of  none. 

You  have  attended  none  P—No,  not 
recently. 

Within  the  last  yearP — I  attended  a 
public  meeting  at  Ghristchurch  in  the 
spring  of  the  year,  for  the  purpose  of 
agreeing  upon  an  address  of  loyalty  to  the 
Qaeen,  and  an  offer  of  supporting  the 
lawful  authority  by  enrolling  ourselves,  if 
called  upon,  in  an  association. 

Had  that  anything  to  do  with  the 
Chartists  or  Cfhartism  P — ^The  meeting 
was  produced  by  the  public  meetings  held 
upon  the  subject  of  Chartism. 

That  meeting,  then,  was  produced  by 
Chartism  ? — It  was. 

And  directed  against  it  P — In  so  far  as 
supporting  the  lawful  authority  might  be 
supposed  to  be  directed  against  it. 

Were  you  at  Newport  during  the  whole 
of  the  3rd  of  November,  the  Sunday  P — I 
vas. 

At  what  time  was  it,  as  nearly  as  you 
remember,  that  you  first  received  any  in- 
telligence of  a  nature  which  led  you  to 
employ  special  constables? — As  far  back 
as  the  Thursday  previously  I  received  in- 
formation that  led  me  to  make  inquiries, 
which  ended  in  m^y  giving,  on  Saturday, 
orders  to  the  superintendent  of  the  police 
to  have  special  constables  ready ;  but  not 
for  the  Sunday  night,  but  for  a  subse- 
quent niffht,  for  the  Tuesday  night. 

You  first  received  some  information 
which  put  you  on  inquiries  on  Thursday  ? 
~I  received  information  on  Thursday ; 
I  made  inquiries  on  Thursday ;  and  con- 
tinned  those  inquiries  subsequently. 

I  want  to  know  when  you  first  actually 
appointed  any  constables? — Special  con- 
Bttbles  had  been  sworn  in  some  months 
»go. 

When  did  you,  after  you  received  this 
information,  first  appoint  or  put  in  motion 
the  police? — On  the  Saturdav  I  gave 
instrnctions  to  the  superintendent  of  the 

» 

ere  was  it  that  any  person  was  first, 

as  you  know,  taken  into  custody  ? — 

ink  as  early  as  twelve  o'clock  on  the 

of  Sunday,  but  it  may  have  been 

J  1  will  not  be  positive  as  to  the  time ; 

not  earlier  thim  twelve,  I  believe. 

)  all  the  persons,   as    they  were 

ively  taken  into  custody,  brought 

"Wnstgate"  Inn  P— They    were 


brought  to  the  "Westgate"  before  Mr. 
Brewer,  my  colleague,  who  was  sitting 
there,  and  myself. 

Had  you  any  opportunity  of  observing, 
after  you  yourself  received  the  wound 
under  which  you  now  snfler,  how  soon  the 
mob  dispersed? — I  should  say  in  about 
ten  minutes,  or  perhaps  less. 

In  ten  minutes  the  place  was  clear  P — I 
wiU  not  say  the  place  was  clear.  1  under- 
stood that  the  street  was  clear  in  about 
ten  minutes  afterwards.  I  did  not  look 
out  into  the  street  myself. 

I  do  not  know  whether  I  have  quite 
correctly  taken  your  answer  with  regard 
to  one  matter,  x  ou  have  alluded  to  some 
circumstance  occurring  when  the  present 
Duke  of  Beaufort  was  a  candidate.  Do 
not  you  know  yourself  that  at  that  very 
time  Mr.  Froat  interfered  to  protect  him 
from  mischief? — I  do  not. 

You  do  not  know  it  at  all  ? — ^No. 

Were  you  mayor  at  that  time  P — No. 

Nor  a  magistrate  ? — No. 

Nor  present  at  any  proceeding  arising 
out  of  tnat  p — None  whatever. 

Be-examined  by  the  Attorney  General, 

My  learned  friend  had  inquired  respect- 
ing a  meeting  at  IJsk,  during  the  discus- 
sions about  the  Reform  Bill,  and  you  say 
that  you  cannot  recollect  whether  you 
made  any  allusion  to  the  French  Revolu- 
tion, or  any  observation  in  connexion  with 
the  French  Revolution  ? — I  cannot. 

Can  you  state  positively  whether  you 
made  any  observation  at  all,  to  the  effect 
of  that  which  Mr.  Kelly  has  suggested  ? — 
Most  distinctly  not,  either  then  or  at  any 
other  time. 

Captain  Basil  Chay. — Examined  by  the 
Attorney  General. 

You  are  now  a  captain  in  the  Queen's 
army  ? — I  am. 

I  believe  on  the  4th  of  November  la^t 
you  were  a  lieutenant  in  Her  Majesty's 
45th  Regiment  of  Foot  ?— Yes. 

Was  the  company  you  belonged  to  sta- 
tioned at  Newport? — Stationed  at  New- 
port. 

At  the  union  poor-house,  I  believe  ? — 
At  the  union  poor-house. 

Which  was  converted  into  a  barrack  ? — 
Yes. 

One  company,  I  believe? — One  com- 
pany. 

On  the  4th  of  November  was  there  any 
other  military  force  in  Newport  ? — Nono 
other. 

The  company  was  commanded,  I  believe, 
by  a  Captain  Sta^ck  P— Yes. 

Do  you  remember  being  detached  by 
Captain  Stack  on  the  morning  of  the  4th 
of  November  ? — I  was  detached  on  the 
morning  of  the  4th  of  November. 
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With  Ixow  many  men  P — Two  sergeants 
and  twenty -eight  privates. 

To  the  "Westgate"  Inn?— To  the 
**We8tgate"Inn. 

Did  you  receive  orders  to  put  yourself  I 
under  the  command  of  the  mayor  ? — To  j 
report  myself  to  the  mayor. 

Did  you  march  with  your  men  to  the  | 
"  Westgate  *'     Inn  ? — I    marched    imme- 
diately with  my  men  to  the  **  Westgate" 
Inn,  and  reported  myself  to  the  mayor. 

As  nearly  as  you  can  judge,  what 
o'clock  was  it  when  you  arrived  at  the 
"Westgate"  Inn?  — I  think  about  a 
quarter  afber  eight ;  I  think  I  must  have 
taken  about  eight  minutes  to  march  down. 

Will  you  be  good  enough  to  state  to 
my  Lords  the  judges  and  the  gentlemen 
of  the  jury  what  took  place? — On  my 
arrival  at  the  "Westgate"  I  formed  in 
front  of  the  building,  and  consulted  with 
the  mayor,  and  he  desired  me  to  enter  the 
court-yard. 

Through  the  folding  gates? — Through 
the  stable  gate. 

TiNDAL,  C.J.  :  It  is  not  necessary  to  go 
through  those  details  again. 

Atto^mey  General:  Were  you  stationed 
in  the  room  with  a  projecting  window  ? — 
I  was  stationed  in  the  room  with  three 
projecting  windows. 

A  bow  with  three  windows  ? — Yes. 

Did  you  hear  any  noise  from  without 
after  you  had  been  stationed  there  some 
time  ? — After  I  had  made  every  prepara- 
tion, the  mayor,  who  had  left  the  room, 
returned  to  me,  and  informed  me  that  the 
mob  was  approaching^. 

At  this  lime  were  the  guns  of  your 
soldiers  charged  ?  —  They  were  not 
charged. 

Were  the  lower  shutters  of  the  three 
windows  shut  ? — The  lower  shutters  were 
closed. 

The  mayor  having  entered  and  made  a 
communication  to  you,  did  you  yourself 
hear  anything  or  see  anything  ? — I  heard 
a  loud  cheering. 

Was  that  without? — Fi*om  the  angle 
turning  up  Stowe  Hill,  continued  to  the 
front  of  tne  building,  and  I  saw  by  the 
weapons  which  I  perceived  over  the  half 
shutters,  that  they  were  forming  in  front. 

Over  the  half  shutters  you  could  per- 
ceive weapons  ? — Yes. 

What  sort  of  weapons  could  you  per- 
ceive ? — Spears  and  pikes ;  I  saw  they 
were  formmg  in  front  of  the  building. 

Did  the  weapons  seem  to  be  in  a  line  P — 
They  appeared  to  be  forming  very  steadily 
from  the  manner  in  which  the  weapons 
came  up  before  the  window;  they  then 
discharged  a  volley  of  small-arms  at  ns, 
and  at  nie  same  time  rushing  through  the 
building  by  the  hall  door,  which  they  had 
forced,  or  which  had  been  left  open. 


When  they  fired  this  volley  of  small 
arms  at  you  what  effect  did  that  produce 
upon  the  windows  ? — It  tore  the  windows 
in  different  parts ;  I  perceived  that  it  was 
caused  by  slugs  and  balls;  the  window 
shutters  were  torn  by  the  effect  of  the 
slugs  and  balls  discharged  at  us. 

Down  to  that  time  had  your  men  loaded 
their  guns  ? — They  were  not  loaded. 

Did  you  give  any  orders  to  your  men 
upon  that? — I  gave  the  word  to  load 
immediately. 

And  they  did  load  ? — They  did  load. 

With  ball  cartridge ? —With  ball  car- 
tridge. 

We  understand  that  the  lower  part  of 
the  window  shutters  still  remained  closed  ? 
— They  still  remained  closed  and  latched. 

What  was  then  done  with  respect  to 
the  window  shutters? — They  were  then 
opened. 

By  whom  ? — One  by  the  mayor  and  one 
by  myself. 

You  taking  the  front  window,  I  believe  ? 
— I  taking  the  one  nearest  to  the  hall ;  I 
taking  the  inner  window,  I  believe. 

Sir  J^.  Pollock :  Sir  Thotnas  rhillipa  re- 
presented that  he  was  there. 

Parke,  B.  :  Did  you  or  Sir  Thomas 
Phillips  take  the  one  nearest  the  hall  P — I 
took  the  one  nearest  the  centre  of  the 
bailding  on  the  left  hand. 

As  you  and  Sir  Tkortioa  Phillipe  were 
opening  the  shutters,  what  happened? — 
We  were  then  unmasked ;  we  were  ex- 
posed to  their  view  by  the  shutters  boin|^ 
opened,  and  another  volley  of  small  arms 
was  discharged  at  us. 

Did  you  perceive  that  the  mayor  had 
been  wounded  ? — Not  immediately ;  our 
men  commenced  firing  at  the  windows 
when  the  shutters  were  opened. 

When  the  shutters  were  removed,  did 
you  find  that  the  glass  had  been  broken  ? 
— The  windows  had  been  lifted  up;  the 
glass  above  was  nearly  all  smashed. 

The  lower  sash  had  been  lifted  up?  — 
The  lower  sash  had  been  lifted  up  to  allow- 
as  much  air  as  possible. 

That  was  before  the  shutters  were 
closed? — That  was  before  the  shult^jrs 
were  closed. 

Your  men  then  fired  through  the  win- 
dows?— They  did;  the    mob   effected  an 
entrance  into  the  building  by  the  hall,  and 
our    firing    continued    for  about   half   a 
minute  at  the  windows,  and  the  door-i 
communicating  with  the  passage  of 
house  was  secured  till  the  rush  hnd  i 
sided,  and  till  the  special  constables 
time  to  get  clear  of  the  mob. 

Where  did  the  special  constables  gc 
— Some  of  them  went  up  to  the  top  ol 
buUding,  but  most  of  them  behind  i 
the  court-yard  ;  the  door  was  then  open 
and  our  firing  commenced  into  the  pas"- 
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Did  you  go  into  the  passage  ? — I  did. 

Pabke,  B.  :  Yon  mean  the  door  of  the 
room  ? — ^The  door  of  the  room. 

Attorney  General :  Commanicating  with 
the  passage  that  goes  along  the  whole 
length  of  the  house  ? — ^Tes. 

What  was  the  state  of  that  passage 
when  you  looked  into  it  from  the  door  of 
the  room? — Those  who  had  effected  an 
entrance  were  passing  backwards  and  for- 
wards. 

Did  you  see  whether  any  of  them  had 
arms? — Some  of  them  had  arms:  every 
one  that  I  saw ;  there  were  very  few  that 
I  did  see. 

Your  men  fired  into  this  passage  ? — Our 
men  fired  into  that  passage,  and  soon  the 
body  of  one  of  the  mob  fell  across  the 
pajisage,  who  was  killed. 

Could  you  at  all  judge  how  long  the 
firing  continued  ? — Less  than  ten  minutes, 
the  whole  affair. 

By  that  time  were  the  streets  cleared, 
and  the  mob  dispersed  ? — ^The  streets  were 
soon  cleared  of  all  dangerous  objects,  but 
the  attack  in  the  inner  part  of  the  building 
continaed  to  the  last,  and  whenever  the 
smoke  cleared  away,  they  attempted  to 
force  our  position. 

Was  that  after  the  firing  in  the  street 
had  Ijegun  P — After  the  firing  in  the  street 
had  be^n. 

It  what  manner  did  they  try  to  force 
your  position  ? — By  attempting  to  rush  up 
to  the  door- way ;  but  they  always  faltered 
when  they  encountered  their  own  dead^ 
and  then  received  our  fire. 

Was  the  passage  entirely  cleared  within 
the  ten  minutes? — Cleared  of  all  except 
the  dead  and  wounded ;  I  gave  my  men 
directions  then  to  spare  their  ammuni- 
tion. 

Was  it  nearly  exhausted  ? — No ;  I  ave- 
raged that  they  fired  about  three  rounds 
per  man,  and  we  commenced  with  twenty- 
two  rounds. 

Did  you  see  any  ammunition  that  had 
belonged  to  the  mob  ? — A  great  deal ;  we 
broke  np  some,  and  applied  it  to  oar  own 
purposes. 

Where  did  you  see  this  ammunition  that 
you  say  had  belonged  to  the  mob  ? — It 
was  taken  from  the  pockets  of  those  who 
were  killed. 

Sir  F.  PoUock :  Did  you  see  it  taken 
1  the  pockets  ? — I  saw  it  in  some  in- 
"es. 

orney  General :  In  some  instances  you 
rself  saw  it  taken  from  the  pockets  of 
*  who  were  killed  ? — I  did. 

lat  sort    of   ammunition  was   it? — 

was  one  man  had  his  ammunition 

np  very  well ;  a  good  description  of 

der,  and  made  np  like  soldier's,  with 

-«tridge. 


How  many  rounds  did  you  find  upon 
him  ? — I  am  not  aware  exactly ;  but  I 
daresay  about  thirty  or  forty. 

Did  you  see  other  ammunition  that  had 
belonged  to  them  that  was  less  skilfully 
made  up  ? — Yes,  there  was  a  good  deal  of 
ammunition  loose.  This  one  man's  struck 
me  as  being  particularly  neatly  made  up. 

Did  you  see  any  slugs  ? — Slugs  and 
balls. 

Were  the  slugs  made  up  into  cartridges  P 
— No,  they  were  not ;  they  were  loose. 

How  was  the  powder  that  was  not  made 
up  into  cartridges ;  was  tliat  in  flasks  ? — 
We  took  some  flasks. 

What  were  slugs  contained  in? — Loose,, 
as  well  as  I  remember. 

Loose  in  their  pockets  ? — Loose  in  their 
pockets. 

Were  the  pieces  of  your  men  charged 
with  any  of  that  ammunition? — No;  we 
loaded  four  days  afterwards,  and  we  re- 
quired perpetual  priming. 

You  afterwards  applied  it  ? — ^We  after* 
wards  applied  it ;  not  then. 

In  the  course  of  this  Monday  morning 
did  you  find  any  persons  in  the  **  West- 
gate  "  Inn  that  had  belonged  to  the  mob  ? 
— There  were  two  prisoners  taken  in  the 
building  that  had  belonged  to  the  mob. 

Were  you  present  when  they  were 
taken  ? — I  was  present  when  they  were 
taken. 

Where  were  they? — As  well  as  I  re- 
member, they  were  in  a  side  room  con- 
nected with  the  passage. 

Near  the  room  where  you  were  sta- 
tioned ? — Within  about  ten  paces. 

Had  they  got  an^  arms  with  them  ? — I 
saw  no  arms  in  their  hands.  I  gave  them 
up  to  the  soldiers,  and  ordered  them  to  be 
examined,  and  ammunition  was  taken 
from  one  of  them. 

Sir  F.  FoUock :  Was  that  in  your  pre- 
sence ? — It  was  in  my  presence ;  I  was 
standing  over  them. 

Attortiey  General:  Then  the  mob  had 
dispersed,  and  the  streets  were  empty  ? — 
The  mob  had  dispersed  ;  there  were  some 
here  and  there,  but  without  arms. 

Do  you  know  how  many  dead  bodies 
were  found  ? — We  found  nine. 

Cross-examined  by  Sir  F.  FoUock. 

[There  were  in  the  whole  thirty  under 
my  orders.] 

How  long  did  you  stay  in  front  of  the 
inn  ? — About  a  minute. 

And  then  you  went  into  the  court-yard  P 
—Yes. 

How  long  did  you  stay  there  ? — ^About 
ten  minutes. 

Where  did  you  go  then  P — I  then  entered 
the  building  and  occupied  the  room  on  the 
right  fiank  of  the  building. 
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The  room  where  the  firing  took  place  P 
—Yes. 

How  long  did  you  stay  there  before  you 
received  the  order  to  load  ? — I  received  no 
orders  to  load. 

TiNpAii,  O.J. :  What  he  said  was.  that 
he  gave  orders  to  load. 

Sir  F.  Pollock :  I  understood  Sir  Thomas 
Phillips  to  say  that  he  ordered  them  to 
load.  Did  Sir  ThomcLs  Phillips  give  you 
any  orders  to  load  ? — I  do  not  remember 
receiving  any  orders  to  load. 

What  did  he  give  you  orders  to  do  P — 
We  consulted  together,  and  as  it  was  the 
expectation  that  the  mob  would  attack  us 
in  the  building,  he  was  anxious  that  I 
should  enter  it ;  he  offered  me  this  room, 
which,  on  examination,  I  found  capable  of 
answering  for  the  purpose  very  well,  as  it 
was  on  the  ground  floor,  and  as  it  com- 
municated with  the  steps  and  with  the 
house ;  I  brought  my  men  there ;  I  did 
not  load,  because,  there  was  no  immediate 
necessity ;  it  is  a  point  upon  which  I  am 
the  only  judge. 

You  say  you  did  not  receive  any  orders 
to  load,  but  you  loaded  because  you 
thought  the  time  was  come  when  it  was 
necessary  to  do  so  P — I  loaded  when  I  was 
fired  on  ;  I  required  no  orders  to  load ;  I 
had  not  time  to  look  for  instructions,  and 
there  was  no  necessity  for  it. 

Were  you  fired  on  the  moment  the 
shutters  were  opened  P — ITie  moment  the 
shutters  were  opened,  that  served  to 
expose  us,  and  we  received  a  fresh  volley. 

Had  you  been  fired  on  before? — We 
were  fired  on  when  the  mob  came  in  front 
of  the  building. 

Before  the  shutters  were  opened  P — 
Before  the  shutters  were  opened. 

Did  you  then  give  oraers  to  loadP — 
Yes. 

The  shutters  were  opened  for  the  pur- 
pose of  giving  effect  to  your  fire  upon  the 
mob  P— To  allow  our  men  to  fire ;  the 
shutters  were  about  a  foot  higher  than 
the  men,  and  unless  the  shutters  were 
opened  the  soldiers  could  not  fire. 

Unless  they  fired  in  the  air  P — Soldiers 
do  not  do  that. 

But  many  shots  came  in  over  the  glass  P 
— Yes,  a  great  many. 

Many  of  the  shots  were  in  the  ceiling  P 
— Many  in  the  ceiling. 

Then  the  practice  of  the  mob  was  dif- 
ferent from  that  of  the  military,  and  all 
the  damage  they  did  was  to  break  the 
windows  and  to  make  a  hole  in  the  ceil- 
ing P — And  to  tear  the  shutters,  and  to 
wound  one  of  our  party,  and  Sir  Thomas 
Phillips. 

That  was  not  until  after  the  shutters 
were  opened  P — ^No. 

Do  not  mix  matters  together  that  I  am 
endeavouring  to  keep  separate;    what  I 


want  to  know  distinctly  is,  whether  you  did 
not  load  for  the  purpose  of  firing  before 
you  opened  the  shutters  P — ^I  loaded  for 
the  purpose  of  firing  before  I  opened 
the  shutters. 

You  say  you  expended  about  three 
rounds  of  ball-cartridge  P — I  averaged  it 
at  about  three  rounds  per  man. 

How  long  were  you  in  that  room  before 
the  firing  over  the  shutters  into  the  ceiling 
commenced  P — Something  better  than  five 
minutes. 

Be-examined  by  the  Attorney  General, 

Before  you  opened  the  shutters,  had 
there  been  firing  against  the  shutters  P — 
There  had  been  firing  against  the  shutters, 
and  through  the  shutters. 

Were  the  shutters  damaged  by  that 
firing  before  you  opened  the  shutters  P — 
The  shutters  were  damaged  and  torn  by 
that  firing  before  I  opened  the  shutters. 

Could  you  see  whether  the  shot  marks 
were  on  a  level  with  you  P — Perfectly  on  a 
level  with  us,  but  the  shutters  protected 
us  in  a  great  measure. 

Paakb,  B.  :  What  was  on  a  level  with 
him,  the  marks  in  the  shutters  P 

Attorney  General:  Yes,  my  Lord.  Could 
you  [tell  whether  the  balls  in  the  ceiling 
had  glanced  against  the  shutters  p — Very 
likely  they  might  have  done  so. 

Sir  jP.  Pollock :  That  was  not  the  ques- 
tion ;  you  were  asked  not  whether  it  was 
likely,  but  whether  you  could  tell  ? — I 
could  not  tell. 

Attorney  General:  If  they  had  glanced 
against  the  shutters,  mi^ht  that  have 
taken  them  up  into  the  ceUing  where  you 
saw  themP — We  can  never  account  for 
how  a  ball  goes ;  it  takes  all  directions. 

But  independently  of  the  balls  that  went 
into  the  ceiling,  can  you  say  whether,  be- 
fore you  opened  the  shutters,  the  balls 
struck  the  shutters  on  a  level  with  you  P — 
The  balls  struck  the  shutters  on  a  level 
with  me  ;  the  other  balls  in  the  ceiling  I 
did  not  remark  till  after  the  whole  attack ; 
but  those  I  perceived  the  very  moment 
they  occurred. 

Foreman  of  the  Jury :  Did  the  mob  fiare 
at  the  military  after  the  military  were 
completely  unmasked  P — They  fired  a  vol- 
ley on  us  the  moment  we  opened  the  shut- 
ters ;  and  they  might  have  fired  a  great 
deal  more,  but  our  fire  commanded  thp»«» 
and  the  din  and  noise  was  so  great  1 
I  could  not  tell  what  they  did,  ex( 
from  a  knowledge  of  the  wounds  w*^ 
ceived. 

Foreman  of  the  Jury:  My  Lord, 
seems  to  me  a  very  important  point,  i 
the  answer  we  have  received  is  hardl 
satisfactory  one  ;  will  your  Lordship  h 
the  goodness  to  put  the  question  to 
witness  in  the  way  you  thins  best,  w^*** 
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the  mob  fired  upon  the  military  after  thoy 
knew  the  military  were  in  this  room,  after 
they  had  exposed  themselves. 

TiNDAL,  C.J. :  He  says  that  the  mayor 
and  Sergeant  Daily  were  woanded  after 
the  shutters  were  thrown  up. 

Foreman  of  the  Jury:  This  difficulty 
suggests  itself  to  my  mind— whether  those 
wounds  might  not  have  been  received  by 
the  continuous  random  firing  of  the  mob 
previous  to  the  unmasking. 

TiXDAL,  O.J. :  Do  you  mean  before  the 
shutters  were  thrown  up  ? 

ForeTftan  of  the  Jury :  Yes,  my  Lord. 

Pakke,  B.  :  You  want  to  know  whether 
they  continued  firing  after  they  knew  the 
military  were  in  the  room  ? 

Foreman  of  the  Jury :  That  is  the  point 
I  want  to  have  ascertained. 

TrsDAL,  C.J. :  The  gentlemen  of  the  jury 
want  to  know  whether  you  mean  to  say 
that  the  mob  deliberately  fired  upon  the 
military  after  they  knew  you  were  there, 
when  the  shutters  were  opened  ? — I  have 
no  reason  to  suspect  otherwise;  the  mob 
fired  deliberately  upon  us  when  they  saw 
as  unmasked  ;  I  was  prepared  for  it,  and 
as  I  was  prepared,  they  did  so. 

Pahkb,  B.  :  Are  you  satisfied  that  the 
mob  saw  you  at  the  time  they  fired  the 
volley  upon  youP  — I  am  satisfied  they 
must  have  seen  me. 

Foreman  of  the  Jury:  That  is  what  I 
wanted  to  know. 

Witness:  The  windows  extended  to  the 
very  floor,  and  I  was  exposed,  every  part 
of  me. 

TiKDAL,  C.J. :  In  your  uniform  P — In  my 
uniform. 

Paxke,  B.  :  Did  they  see  soldiers  beside 
yon  P— The  Boldiers  were  in  a  line  behind 
me. 

Can  you  state  to  a  certainty  whether 
the  mob  mast  have  seen  the  soldiers,  at 
the  time  they  fired,  as  well  as  yourself  P — 
They  must  have  seen  the  soldiers  as  well 
as  myself. 

Did  the  windows  go  down  to  the  groumi  P 

—They  extended  to  the  very  floor  of  the 

house,  all  but  a  few  inches. 

TufDAL,  C.J. :  That  is  what  you  wanted, 
isit? 

Foreman  of  the  Jury :  It  is,  my  Lord. 
Kelly:  Will  your  Lordship  have  the 
goodness  to  ask  the  witness  this  question : 
'  the  shutters  wero  taken  down,  when 
ipposes  they  were  unmasked,  how 
'  soldiers  out  of  the  thirty  in  the  room 
-ed  any  wound  ? 

)AL,  C.J. :  You  hoar  the  question, 

*in  Gray ;  how  many  soldiers  out  of 

hirty  in  the  room  received  any  wound 

'shutters  were  opened  P  —  Only 

t  Sergeant  BaiXy  ? — Sergeant 
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Did  the  mayor  receive  his  wound  after 
that  time  P — The  mayor  received  a  wound 
at  the  same  time. 

Sir  F,  Folhck :  I  hope  your  Lordship 
will  pursue  this  inquiry ;  the  mayor  said 
that  ho  received  his  wound  simultaneously. 

Attorney  General:  Any  question  that 
you  can  suggest  the  Court  will  put. 

Sergeant  James  Daily  was  called. 

Sir  F,  Pollock :  My  Lord,  Sergeant  Daily 
is  described  thus : — 

"  A  sergeant  in  Her  Majesty's  45th  Regiment 
of  Foot,  abiding  at  the  barracks  at  Piilgwenlly, 
in  the  parish  of  St.  Woolloe.  in  the  borough  of 
Newport,  in  the  county  of  Monmouth." 

I  propose  to  examine  him,  my  Lord,  on 
the  voir  dire, 

(The  witness  was  sworn  upon  the  voir 

dire.) 

Sir  F.  Pollock :  1  wish  to  know  which  of 
these  two  is  the  correct  dosoription  of 
you:  '*  James  Daily ,  a  sergeant  in  Her 
Majesty's  45th  Regiment  of  "Foot,  abiding 
at  the  Newport  pour-house  " ;  or  *'  James 
Daily,  a  sergeant  in  Her  Majesty's  45th 
Regiment  of  Foot,  abiding  at  the  barrack 
at  Piilgwenlly  "  P— At  the  poor-house. 

Sir  F,  PoUock :  We  had  a  second  list 
sent  with  that  alteration. 

Attorney  General ;  Where  is  it  that  your 
company  is  stationed  ? — It  is  stationed  at 
the  poor-house,  at  the  top  of  Stowe  Hill. 

The  whole  company  is  stationed  there  P 
— The  whole  company. 

Do  you  know  Piilgwenlly  P — ^Yes. 

Do  you  know  how  far  Piilgwenlly  ex- 
tends ? — I  do  not. 

Are  there  any  barracks  at  Piilgwenlly  ? 
— There  have  been  barracks  fitted  up  there 
for  a  part  of  oar  regiment  that  arrived 
there  after  the  riot  at  Newport,  where  the 
mill  formerly  was. 

Were  you  ever  stationed  at  those  bar- 
racks P — Never. 

How  far  are  those  barracks  from  the 
poor-house  P — Near  about  a  milo. 

Are  they  all  in  the  parish  of  St.  Woollos  ? 
— I  do  not  know. 

On  the  4th  of  November,  were  there 
any  men  of  your  company  at  Newport, 
except  those  that  were  in  the  poor-house  P 
There  was  a  party  ordered  down  to  go  to 
the  **  Westgate  "  Inn,  twenty-eight  pri- 
vates and  two  sergeants,  under  Lieutenant 
Gray. 

Sir  F,  Pollock  :  1  am  afraid  I  must  stop 
this,  or  I  shall  be  supposed  not  to  be  ob- 
jecting to  the  witness. 

Attorney  General :  Wo  are  still  upon  the 
voir  dire. 

TiNDAL,  C.J. :  At  present  it  seems  that 
there  is  a  description  given  of  the  barracks 
as  being  at  Piilgwenlly;   and  it  would 
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seem  from  this  witness's  evidence  that 
there  is  not  only  the  place,  called  the  anion 
poor-honse,  in  which  the  troops  have  been 
quartered,  but  that  gome  of  this  very  regi- 
ment have  been  quartered  in  a  place  which 
was  fitted  up  as  barracks  at  Pillgwenlly. 
Therefore  this  description  was  rather  cal- 
culated to  mislead,  because  it  says  that 
they  ought  to  find  him  at  Fillgwenlly, 
whereas,  in  fact,  they  ought  to  find  him 
at  the  other  place. 

Attwney  General:  It  seems  to  come  to 
this,  that  at  the  time  when  the  notice  was 
given,  which  is  the  time  we  are  to  look  to, 
there  was  a  barrack  in  the  union  poor- 
house,  and  there  appears  likewise  to  have 
been  a  barrack  at  Pillgwenlly;  now  the 
witness  it  wonld  appear,  was  of  that  divi- 
sion stationed  in  the  poor-house,  and  not 
of  that  stationed  at  Pillgweully.  Those 
are  the  facts ;  but  both  the  barracks  are 
in  the  parish  of  St.  WooUos  and  in  the 
county  of  Monmouth. 

Pabke,  B.  :  He  was  not  abiding  in  the 
barracks  at  Pillgwenlly. 

TiyBAL,  C.J. :  And  this  description  sent 
them  there  to  look  for  him. 

Attorney  Gerieral:  He  was  not  abiding 
at  the  barracks  at  Pillgwenlly;  he  was 
stationed  at  the  union  poor-house. 

TiNDAL,  O.J. :  It  is  over  particular. 

Attorney  General :  Then  it  will  come  to 
this  whether  that  over  particularity  may 
or  may  not  be  rejected,  because,  if  it  may, 
there  is  enough  here,  because  he  is  de- 
scribed as  of  the  45 th  Regiment,  "  in  the 
Sarish  of  St.  Woollos,  in  the  borough  of 
fewport."  But  if  your  Lordship  thinks, 
as  this  particular  description  is  erroneous, 
that  is  a  sufficient  objection,  the  moment 
your  Lordship  intimates  that,  of  course  I 
withdraw  the  witness. 

TiNDAL,  C.J. :  I  think  the  over-particu- 
larity might  mislead. 

Attorney  General :  That  is  quite  enough. 

Pabke,  B.  :  The  description  is  inaccu- 
rate, 

Thornas  Walker, — Examined  by  Wi^htman. 

[A  special  constable,  sent  out  by  the 
mayor  towards  Bisca  and  the  hills  on 
Sunday  night,  November  3.  Three  and  a 
half  miles  from  Newport  I  passed  through 
a  party  of  men,  standing  by  the  roadside, 
at  a  place  called  Bigby'a.l 

What  were  they  doing? 

Sir  F.  Pollock:  I  do  not  see  how  my 
learned  friend  can  make  this  evidence. 
There  is  no  conneidon  whatever  between 
the  prisoner  at  the  bar  and  this  trans- 
action. For  anything  that  has  been  even 
opened,  certainly  for  anything  that  has 
been  proved,  or  that  appears  likely  to 
be  proved,  this  may  have  been  a  mere 
insulated  matter,  possibly  a  matter  of 
accident. 


Parke,  B.:  At  present  he  has  proved 
nothing  that  is  material,  but  I  do  not  see 
how  we  can  reject  the  evidence. 

Sir  JP.  FoUock:  The  question  is  as  to 
the  number  of  persons  collected  together. 
It  may  be  very  immaterial,  but,  recol- 
lecting what  use  is  sometimes  made  of 
evidence,  I  do  not  like  to  see  a  number 
of  immaterial  things  collected  together, 
for  the  purpose  of  being  used  in  argu- 
ment hereafter,  for  purposes  of  which  I 
am  ignorant. 

TiKDAL,  G.  J. :  It  is  in  evidence,  that  in 
the  course  of  that  night  this  man  was 
sent  out  from  Newport,  for  the  purpose 
of  making  inquiry  as  to  what  the  state  of 
the  country  was,  at  a  time  shortly  pre- 
ceding the  arrival  of  these  persons  at 
Newport.    I  cannot  stop  that. 

Pabjub,  B.  :  Suppose  the  answer  to  the 
next  question  was,  that  the  men  were 
armed,  you  could  not  say  that  was  im- 
material ? 

Kelly:  Perhaps  your  Lordship  has  not 
adverted  to  tne  second  branch  of  the 
Question,  which  is,  "  What  were  they 
doing  ?  '*  Suppose  they  were  committing 
murder  ? 

Pa&ke,  B.  :  It  may  turn  out  that  the 
answer  may  make  the  question  wholly 
irrelevant ;  it  may  make  it  relevant. 

Kelly :  It  may  turn  out  so ;  but  it  is  for 
the  purpose  of  preventing  an  irrelevant 
answer  that  we  object  to  the  question. 
We  say  that,  at  present,  the  acts  of  iiie 
twelve    men,    or    whatever   the    number 
were,  who  were  assembled  on  the  Sunday 
evening  at  the  time  alluded  to  by  the 
witness  are  not  evidence  against  the  pri- 
soner at  the  bar,  unless  he  is  proved  to 
have  been  present,  and  unless  he  is,  by 
previous  evidence,  directly  connected  with 
them.     I  quite  agree  that,  so  far  as  your 
Lordships'  minds  are  concerned,  whatever 
the  answer  may  be,  it  is  altogether  im- 
material ;  but  I  cannot  admit  that  it  is  so, 
considering  the  other  part  of  the  tribunal 
before  which    this   cause    is    conducted. 
Who  shall  say  what  is  to  be  the  effect  in 
a  long  trial  lasting  several  days,  of  any 
such    acts    given    in  evidence  upon  the 
minds  of  the  jury  P    It  may  be  calculated 
to    produce  a  very  serious    effect    upon 
their  minds,  though  your  Lordships  may 
afterwards  consider  that  it  has  no  bear- 
ing upon  the  case  at  all;  I  apprehr-^ 
in  a  case  of  this  kind  it  is  necessar 
connect  individuals  who  are  supposec 
have  done  any  acts  whatever  with 
prisoner  at  the  bar,  before  those  acts 
be  given  in  evidence;   and,  therefore 
object  to   the  question  as  to  what  tl 
twelve  men  on  the  Sunday  eveninf»  « 
doing. 

TiNDAL.  C.J. :  Let  us  hear  in  whai 
tion  this  was. 
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Attorney  General :  He  said  that  he  went 
in  the  direction  of  Bisca. 

TiXDAL,  C.J. :  Is  that  in  the  direction 
from  which,  on  the  following  morning, 
those  persons  came  to  Newport  P 

Attorney  GeiierdL:  It  is. 

TiifDAL,  C.  J. :  Ask  that  question. 

WigMman :  Is  that  the  road  to  the  hills 
from  i^ewport  ? 

[The  road  nma  by  Conrt-y-Bella,  the 
**Cefn,"  and  the  **  Welch  Oak"  to  Risca.J 

When  yoa  got  near  Bisca  did  you  hear 
anything  P 

Sir  F.  PoUoch:  My  Lord,  I  object  to 
that  question : 

Atitymey  General :  We  are  not  going  to 
ask  as  to  conversations  ;  we  will  vary  the 
fonn  of  the  question  P 

Wightman :  Did  you  hear  any  noise,  any 
Bound  P 

Attorney  General:  It  is  the  anxiety  to 
ayoid  a  leading  question  that  induces  my 
learned  friend  to  put  it  in  that  shape. 

Sir  F,  Pollock :  I  attended  to  my  learned 
friend's  opening,  and  I  must  bo  quite 
avsure  of  what  this  is,  and  of  course  I  am 
anxious  to  shut  out  that  which  I  feel, 
upon  the  authority  that  I  hold  in  my 
hand,  is  not  evidence  against  Mr.  Frost. 
I  am  not  capable  of  doing  much  more 
than  referring  to  the  authority.  It  is  a 
casefa)  in  Roscoe^s  Digest  of  the  Law  of 
Evidence  in  Criminal  Cases,  page  59.(&) 

'^Smilar  evidence  was  lately  admitted  in  a 
case  of  robbcr>'.  The  prisoner  came  vnih  a 
mob  to  the  proseeator's  house,  aod  one  of  the 
mob  went  ap  to  the  prosecator,  and  civilly,  and, 
»  he  believed,  with  a  good  intention,  advised 
Kim  to  give  them  something  to  ^t  rid  of  them, 
vhich  he  did.  To  show  that  this  was  not  bond, 
fide  advice  to  the  prosecutor,  but  in  reality  a 
mode  of  robbing  hun,  it  was  proposed  to  give 
eridenoc  of  other  demands  of  money  made  by 
the  same  mob  at  other  honses  at  dififerent 
periods  of  the  day,  when  some  of  the  prisoners 
vere  present.  Parke,  J.,  having  conferred  with 
Vaoghan,  B.,  and  Alderson,  said  :  '  We  are  of 
opinion  that  what  was  done  by  the  mob  before 
imd  after  the  particolar  transaction  at  the  pro- 
secutor's house,  but  in  the  course  of  the  siime 
daiy,  and  when  any  of  the  prisoners  were  present, 
may  be  given  in  evidence.*  " 

Paxxe,  B.  :  That  was  upon  the  special 
commission  at  Winchester. 
Trwn^,  C.J. :  That  was  an  indictment 
obbery. 

KB,  B. :  The  mob  went  about  the 

y  robbing  different  people. 

F.  PoUock:  And  there  the  acts  of 

-jb  elsewhere  were  not  allowed  to  be 

I  in  evidence  with  a  view  of  showing 

ntion,  unless  they  could  show 
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that  some  of  the  prisoners  were  present. 
This  is  not  an  indictment  against  Mr. 
Frost  for  conspiracy.  But  suppose  it  were 
an  indictment  for  a  conspiracy,  where  you 
may  almost  prove  anything,  and  then 
apply  the  evidence  afterwards ;  still,  even 
in  that  case,  where  a  number  of  persons 
are  indicted  for  conspiracy,  if  you  propose 
to  give  any  evidence  against  anybody, 
however  little  it  may  affect  the  person 
immediately  under  trial,  you  must  show 
that  it  immediately  affects  somebody  con- 
cerned in  the  conspiracy.  Now  here  a 
certain  number  of  persons  are  supposed 
to  be  standing  under  a  wall  ;•  the  night  is 
so  dark  that  it  cannot  be  seen  whether 
they  had  anything  in  their  hands,  and  it 
is  supposed  (for  one  must  not  disguise  the 
fact ;  it  is  in  that  way  only  I  can  argue 
it),  it  is  supposed,  that  because  somebody 
fired  a  shot  by  which  the  witness  was 
wounded,  that  that  may  be  legitimately 
given  in  evidence  against  Mr.  Frost;  as 
if  no  shot  could  be  fired  that  night  in  any 
direction  towards  the  hills,  without  Mr. 
Frost  having  some  connection  with  it ;  and 
this  without  any  evidence  whatever  that 
anyone  of  the  parties  present  at  the  firing 
of  that  gun  was  connected  at  all  with  Mr. 
Frost,  or  was  a  person  with  whom  Mr. 
Frost  had  had  any  communication.  Any* 
thing  of  that  sort  might  have  happened : 
in  short,  any  damage  might  have  been 

done  by  anybodv 

Wightman :  That  is  not  what  I  am  going 
to  ask  him  about  at  present. 

Williams,  J. :  The  question  was  not  as 
to  a  shot,  but  as  to  a  sound. 

Sir  F,  Pollock :  I  believe  that  the  sound 
was  the  sound  of  a  pistol,  and  that  then 
he  found  himself  wounded. 

Wightman:  No;  you  had  better  wait 
till  you  hear  the  answer. 

Parke,  B.  :  I  think  you  cannot  object  to 
the  question,  because  a  legitimate  answer 
may  be  given  to  it ;  suppose  the  answer 
was  that  he  saw  a  number  of  men  there 
armed,  or  a  number  of  men  being  drilled, 
why,  this  is  the  very  quarter  from  which 
the  party  came  the  following  morning,  and 
that  would  be  legitimate  evidence. 

Kelly :  As  it  does  not  appear  that  either 
Mr.  Frost,  the  prisoner,  was  present,  or 
that  anyone  of  the  persons  who  composed 
the  multitude  of  the  4th  of  November  was 
present ;  but  for  aught  that  appears  to  the 
contrary,  this  may  have  been  a  body  of 
men  totally  distinct  from  and  unknown  to 
every  one  of  the  individuals  composing 
the  multitude  of  the  4th  of  November, 
and  totally  unconnected  with  and  unknovm 
to  Mr.  Frost;  I  beg  to  ask  upon  what 
principle  at  all  authorised  by  law  can  any- 
thing said  or  done  by  these  people  be 
evidence  against  Mr.  Frost  ?  In  order  to 
show  the  danger  of  this  evidence  until 

H  2 


231} 


Ti^ial  of  John  Frost,  1839. 


[232 


Mr.  Frost  or  gome  of  the  mob  of  which  he 
is  supposed  to  have  been  a  member  on  the 
4th  of  November  are  connected  with  this 
particular  meeting  of  personK,  let  me  just 
suppose  this,  that  in  answer  to  the  ques- 
tion put  by  my  learned  friend  as  to  what 
he  heard,  the  witness  were  to  answer, 
that  he  heard  one  of  them  say,  **  We  are 
marching  to  London  for  the  purpose  of 
deposing  the  Queen,"  is  it  to  bo  pretended 
that  a  declaration  of  that  kind  (for  a  de- 
claration in  a  matter  of  high  treason  is  an 
act  done,  it  is  evidence  of  a  compassing, 
and  would  be  an  overt  act)  is  it  to  be  pre- 
tended that  an  act  of  that  kind,  or  indeed 
any  act  done  by  any  body  of  persons  not 
proved  to  have  been  even  known  to  or 
seen  by  the  prisoner  at  the  bar,  is  to  be 
used  upon  his  trial  against  him?  Now, 
suppose  some  such  answer  were  to  come 
out,  how  is  it  possible  for  your  Lordships, 
with  the  utmost  care  and  desire  to  exclude 
irrelevant  matter,  to  divest  the  minds  of 
the  jury  of  the  effect  of  such  an  answer  ? 
My  Lord,  I  apprehend  that  upon  the  very 
clearest  principles  nothing  done  or  said  by 
a  body  of  persons,  of  whom  the  prisoner  is 
not  provea  to  have  been  one,  and  to  which 
he  is  not  proved  directly  or  indirectly  to 
be  at  all  a  party,  can  be  admissible  in 
evidence  against  him. 

TiNDAL,  O.J. :  I  think  we  have  a  right 
to  see  how  this  large  body  of  men  were 
collected.  The  evidence  might  show  that 
upon  the  very  same  road,  by  which  the 
multitude  arrived  in  the  morning,  a  large 
number  of  men  on  the  preceding  night 
were  found  in  such  a  part  of  the  road, 
and  another  party  upon  another  part  of 
the  road,  and  that  they  met  together  at  a 
certain  place  to  proceed  for  a  general 
purpose;  I  think  the  question  is  clearly 
admissible. 

Pabke,  B.  :  It  is  impossible  to  exclude 
this  evidence.  The  prisoner  will  not  be 
affected  by  it  unless  there  is  some  evidence 
afterwards  to  show  that  he  was  a  party  to 
it.  But  you  must  go  by  steps ;  I  think 
they  may  certainly  prove  that  at  an  early 
period  of  the  night  a  number  of  persons 
armed  were  assembled  in  different  parts 
of  the  country,  who  were  to  be  with  the 
prisoner  in  the  morning ;  that  is  clearly 
legitimate  evidence ;  and  supposing  this 
witness  proves  that  they  fired  upon  him, 
that  is  another  fact  from  which  it  may  be 
subsequently  collected  that  there  was  an 
armed  force  occupying  that  district,  which 
he  afterwards  commanded  and  directed. 
It  is  clearly  admissible  evidence. 

Williams,  J. :  Supposing  this  body  of  men 
had  been  brought  nearer  in  point  of  time, 
and  nearer  in  point  of  distance  to  the  trans- 
actions at  Nevrport,  there  could  have  been 
no  question  then  that  this  was  admissible 
evidence.      Then  the   only  difference  is 


that  it  is  more  remote  in  distance  and 
more  remote  in  time ;  but  what  difference 
does  that  make,  except  that  the  evidence 
is  weaker  ?  I  am  totally  at  a  loss  to  di»* 
cover,  in  point  of  legal  principle,  as  to 
the  question  of  admissibility,  what  dis- 
tinction there  can  be.  The  evidence  may 
be  weaker — it  may  prove  leas — ^but  the 
state  of  the  country  that  night  and  about 
that  time  is  some  proof,  so  far  as  it  goes, 
tending  to  throw  some  light  upon  what 
occurred  at  that,  point  of  time ;  I  admit 
not  very  near,  and  therefore  just  in  that 
proportion  more  weak. (a) 

Wightman :  About  how  far  is  Eisca  from 
Newport  ? — About  six  miles. 

When  you  got  near  to  Bisca,  did  you 
hear  any  noise  P — ^Yes. 

What  was  that  noise  F — I  heard  cheering^ 
and  I  heard  a  gun  fire. 

About  what  o'clock  would  that  be  P — I 
should  think  it  was  past  eleven. 

Fabkb,  B.  :  He  is  not  now  speaking  of 
the  twelve  men. 

Wightman:  No;  he  saw  the  twelve 
men  about  three  miles  from  Newport ;  he 
is  now  about  six.  Did  the  cheering  appear 
to  you  to  be  from  one  or  more  persons  ? — 
It  seemed  to  come  from  a  good  many. 

How  far  were  you  beyond  the  place 
called  the  "  Welch  Oak  '*  ?— About  a  mile, 
I  should  think. 

Towards  Bisca  P — ^Yes. 

In  what  direction  did  the  sound  appear 
to  you  to  be  P — Prom  up  the  hills  above 
Bisca  bridge. 

When  you  heard  this,  did  you  go  on,  or 
did  you  return  P — I  returned. 

What  sort  of  a  night  was  it  at  this 
time  P — Baining,  and  very  dark. 

On  your  way  back,  when  you  got  to 
Bighy^s,  the  place  you  have  spoken  of,  did 
you  see  any  persons  P — Yes. 

About  what  time  would  it  be  when  you 
got  to  Bighy's  the  second  time,  in  coming 
back  P — I  should  think  about  twelve. 

Tell  us  what  you  saw  there  P — The  men 
tried  to  stop  me,  and  stabbed  me. 

Kelly:  Does  your  Lordship  think  this 
evidence  also  P 

Parke,  B. :  Yes;  I  do  not  see  how  we 
can  reject  it. 

Wightman:  When  you  got  to  Bighy^s, 
tell  us  what  you  saw  ? — The  men  tried  to 
stop  me,  and  struck  me  with  something 
in  the  thigh. 

Where  was  thatP — At  Bighy's 
road. 

What  number  of  men  P — ^About  c 
I  should  think  then. 

How  were  they  standing  P — Acr' 
road. 

Were  they  in  a  lineP — Yes,  1 


(a)  See  ruling  of  Parke,  B.,  below. 
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think  they  were.    I  could  not  see  qnite 
plain. 

Pabke,  B.  :  Could  you  see  whether  they 
were  armed  or  not?— I  could  not  see. 

Wightman:  Did  anything  happen  to 
you  P— Yea,  I  waa  stabbed. 

Could  you  tell  with  what  you  were 
stabbed  P— No. 

Was  it  with  a  sharp  instrument  P— Yes, 
something  very  tnharp. 

Did  anything  else  happen  to  you  there  P 
There  was  a  pistol  fired,  or  a  gun. 

Was  that  fired  from  one  of  those  per- 
sons ?— Yes. 

Where  were  you  stabbed  P  —  In  the 
th^. 

What  sort  of  a  wound  was  it  P— -A  long 
wound. 

Was  it  a  considerable  wound,  or  a  small 
oneP— A  large  one. 

Pakke,  B.  :  You  could  not  tell  whether 
the  pistol  was  fired  at  you  or  not?— I 
think  it  was  fired  at  the  man  that  was 
with  me. 

Wightman :  Was  Webb  with  you  all  this 
timer— Yes. 

Fame,  B.  :  What  makes  you  think  it 
was  fired  at  him  P— I  was  rather  the  first 
of  the  two.  I  was  five  or  six  yards  before 
him  when  it  was  fired. 

Wightman  :  He  followed  you  P— Yes.  he 
Old. 

Was  he  BO  near  that  you  could  see  him  ? 
—lea,  I  could  see  him. 

Sir  F.  Pollock :  See  whom  P— Fefc6. 

WxgUman :  Could  you  see  whether  any- 
thing happened  to  him  or  not  P— No  I 
could  not  tell. 

II  then  went  back    to  Newport,   and 
reported  what  had  occurred  to  the  mayor 
I  was  very   weak ;  I  was  obliged  to  be 
earned  into  the  house.] 

Pabke,  B.  :  That  is  not  material. 

Sir  F.  Pollock :  I  daresay  it  is  thought 
^ry  material. 

Wightman:  Can  you  tell  us  whether 
your  wound  had  bled  P— Yes,  it  had  bled 
ft  good  deal, 

TuTDAL,  C.J.:  The  only  value  of  the 
eyidence  at  all  is  to  show  that  on  the 
wght  in  question  there  were  parties  of 
men  collected,  some  of  whom  were  armed, 
ni  the  direction  which  those  persons  came 
in  iho  morning. 

■IE,  B. :  It  is  some  evidence  to  go  to 

\  that  these  persons,  whoever  they 

,  -red  upon  this  witness,  in  order  to 

mfc  his  communicating  with  Newport. 

a  matter  for  them  to  decide  upon, 

18  evidence  to  show  that  some  armed 

'>llected  in  an  early  part  of  the 
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iter  General :  Its  eflfect  will  be  for 
;ion  afterwards. 

the  Jury:  I  wish  to  ask  a 


-^ 


question.  Did  you  know  any  of  the 
parties  that  you  saw  on  the  road  ? 

Tin  DAL,  C.  J. :  He  could  not  see  them. 

Solicitor  General:  I  do  not  know  to 
what  time  your  Lordships  would  propose 
to  sit  to-night.  The  witness  I  am  about 
to  call  will  occupy  some  time. 

TiNDAL,  C.J. :  We  will  now  adjourn  till 
to-morrow  morning,  at  nine  o'clock. 

Friday,  January  3. 
Matthew  PFiZZtam*.— Examined  by  Ludlow. 

[A  quarryman  at  Argoed,  a  little  below 
the  hills,  sixteen  or  seventeen  miles  from 
Newport.     Spoke  to  seeing  Frost  at  the 

Welch  Oak,"  near  Risca,  on  Sunday, 
November  3,  about  midnight ;  also  to  him- 
self attending  a  Chartist  lodge  at  Argoed 
on  the  previous  night.] 

Were  your  names  called  over  there  ?— 
Yes. 

You  were  a  new  member.  I  think? 

Yes. 

You  say  your  names  were  called  over; 

did  anybody  take   down  your  names? 

Yes. 

Had  you  any  person  put  over  you  as  a 
captain  or  commander  ? — Yes. 

Over  you,  and  how  many  others  ?■— Ten 
more;  eleven  altogether,  with  the  cap- 
tain. ^ 

Was  any  money  called  for  P— Yes,  5d 
each  was  called  for. 

Did  you  afterwards  receive  any  direc- 
tions from  your  captain  P— The  captain 
was  to  abide  there  all  night. 

Pakke,  B.  :  What  night  was  this  p 

Ludlow :  The  Saturday  night.     Did  you 
see  the  captain  again  the  next  morning 
the  Sunday  morning? — Yes. 

[We  met  the  captain  near  the  chapel 
and  we  met  again  there  in  the  evening 
about  six   o'clock.      There    was    another 
lodge  held  at  the  same    place    between 
three  and  four  on  Sunday  afternoon.] 

At  that  lodge  was  any  appointment 
made  for  your  meeting  again  at  a  later 
hour  p — ^Yes. 

What  were  you  to  do  at  that  next  meet- 
ing?—To  meet  together  to  provide  for 
Newport. 

Was  a  place  called  Cefn  mentioned  P— 
Yes. 

r-^^  ■^•,1^^?^^^;  Perhaps  my  learned 
fnend  will  ask  who  said  this ;  we  have 
got  now  merely  what  waa  mentioned,  bui 
not>y  whom.  My  learned  friend  goes  oa 
asking,  were  you  to  do  so  and  so  ?  Yes 
we  were  to  do  so  and  so.  By  whose  direcl 
tions  ? 

Ludlow ;  He  has  already  mentioned  that 
they  met  Frost  at  the  "  Welch  Oak,"  and 
i  am  gomg  to  show  you  that  they  went 
together,  '' 
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TiNDAL,  C.J. :  The  objection  is  to  the 
form  of  the  question  did  you  do  so  and 
so? 

Ludlow :  I  shall  be  happy  to  accommo- 
date my  learned  friend  as  to  the  form. 

Sir  J^.  Pollock:  I  am  asking  for  no 
accommodation;  I  am  asking  for  strict 
justice. 

Ludlow:  Did  any  person  mention  a 
place  called  Cefn  ? — ^No. 

Did  you  go  to  Cefn  P — Ko. 

Was  any  public-house  mentioned  called 
the  **  Welch  Oak  "  ?— Not  there. 

Did  you  go  to  the  ** Welch  Oak"?— 
Yes. 

I  believe  before  that,  after  the  meeting, 
you  had  gone  home  and  gone  to  bed,  and 
were  called  up  again  P — Yes. 

In  what  manner  were  you  called  out  of 
bed  ? — I  had  gone  to  bed  a  little  after  six, 
and  I  told  my  wife 

That  we  must  not  hear,  but  you  may 
tell  us  what  happened  after  you  got  to 
bed? — Somebody  came  and  knocked  at 
the  door  and  called  me  out  of  the  house  ; 
they  told  my  wife  to  tell  the  men  to  come 
out  of  the  house.  Grentlemen,  if  you 
please,  I  would  rather  speak  Welsh. 

Ludlow:  No,  you  are  going  on  very 
well.  How  were  you  called  oat  of  your 
house  P — I  went  to  bed  about  six  o'clock, 
and  between  that  and  seven  o'clock  I 
heard  a  knock  at  the  door,  and  they  came 
and  said  they  wanted  the  men  out  of  the 
house,  and  my  wife  said  there  were  no 
men  there. 

Upon  that  was  anything  said  or  done  P 
— They  said  they  knew  better,  and  they 
struck  the  door  in,  and  then  I  cried  out, 
"  I  am  coming." 

Was  any  person  put  over  you  P — Yes. 

For  what  purpose  P — To  keep  me  from 
running  away ;  I  was  guarded. 

You  took  a  stick  with  you,  I  believe  ? — 
Yes,  I  did. 

[We  went  to  Newbridge,  and  then  to  the 
'*  Welch  Oak."  It  was  a  very  wet  night. 
We  stayed  there  until  daylight,  and  then 
went  towards  Newport.  1 

You  have  told  us  that  there  was  a  cap- 
tain over  you  and  nine  other  persons ;  was 
that  the  case  with  respect  to  the  others ; 
was  there  a  captain  to  every  ten  P — Yes, 
I  believe  so.  I  did  not  hear  only  my  own 
order. 

Were  there  persons  that  took  the  com- 
mand and  gave  directions  as  you  were 
going  along? — Yes;  my  captain  was  not 
tnere. 

Before  the  party  set  off  from  the 
"  Welch  Oak  **  did  you  hear  any  person  of 
the  party  say  where  you  were  going  P — No. 
Did  you  hear  anything  said  at  New- 
bridge by  any  person  as  to  where  you 
were  going  P — No,  no  further  than  to  go 
after  Mr.  Frost. 

I 


I  Did  you  see  a  person  of  the  name  of 
Beeves  there  ?—'^o.  I  beg  pardon,  I  be- 
lieve I  made  a  mistake  in  that  man's 
name. 

What  is  the  name  of  the  person? — 
George  Beeves. 

Who  is  the  person  with  respect  to  whom 
you  made  the  mistake  ?  —This  man  was  a 
messenger  to  Mr.  Frost, 

Can  you  give  us  his  real  name  P — George 
Reed. 

You  made  a  mistake  between  Beeves 
and  Beed  f — ^Yes. 

Ludlow  :  Did  you  hear  that  person* 
George  Beed,  say  anything  ?    Yes. 

Sir  F.  Pollock :  Now  I  apprehend  that 
everything  George  Beed  said  is  clearly  not 
evidence,  and  therefore  you  are  not  at 
liberty  to  ask  what  did  he  say,  so  as  first 
to  hear  it,  and  then  to  see  whether  it  is 
evidence  or  not. 

TiNDAL,  C.J. :  The  more  correct  way 
would  seem  to  be  to  ask  did  anybody  give 
any  directions,  and  if  so,  who  P 

Attorney  General :  This  question  seems 
to  me  to  be  unexceptionaole ;  was  any- 
thing said  by  any  person  there  respecting 
what  was  to  be  done  P 

Sir  F.  Pollock :  Then  I  must,  with  great 
humility,  take  your  Lordship's  opinion, 
whether  that  is  the  proper  mode  of  con- 
ducting such  a  prosecution  as  this. 

Fabke,  B.  :  No,  that  is  rather  too 
general. 

Ludlow :  Before  you  went  to  that  place 
where  you  met  Mr.  Frost  had  any  direc- 
tions been  given  at  any  of  the  places  where 
you  had  met,  as  to  the  place  where  you 
were  to  go  to  P — ^Yes,  at  the  lodge. 

What  was  said  as  to  the  place  where 
you  wore  to  go  to  ? 

Sir  F.  Pollock:  No,  what  place  were 
they  to  go  to  P 

Ludlow :  It  comes  to  the  same  thing. 

Sir  F.  Pollock :  If  your  Lordships  have 
read  the  depositions  you  will  be  aware  of 
the  object  of  these  questions  ;  I  have  seen 
them  only  by  a  copy  in  the  newspapers, 
which  I  believe  is  correct ;  but  it  is  from 
knowing  what  the  deposition  is  that  has 
been  taken,  and  from  knowing  a  fact  which 
was  objected  to  before  the  magistrates 
that  I  am  rather  anxious  to  shut  out  what 
I  believe  may  be  very  prejudicial. 

Ludlow:  I  should  have  thought,   '*"  *"" 
had  put  it  in  the  way  you  suggeste 
would    have    been    a    leading    quest 
To  what  place  were  you  going  r — To  "*' 
port. 

Paekb,  B.  :  You  may  ask  where  d 
learn  that  r 

Ludlow :  Where  did  you  learn  th. 
were  to  go  to  Newport  P — At  the  lod 

Do  you  know  who  it  was  that  to? 
that  you  were  to  go  to  Newport  P-  " 

Who  was  it  P — George  Beed, 
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At  the  same  time  did  he  tell  yon,  or  did 
anybody  ask,  and  was  any  answer  given 
88  to  what  yon  were  to  go  for  P 

Sir  F.  PoUock :  Stop  a  moment ;  this  is 
the  onestion  that  I  object  to.  Of  coarse  I 
conla  not  object  to  the  general  direction 
that  they  were  to  go  there,  but  I  do  object 
to  any  evidence  that  they  were  induced  to 
go  there  by  a  statement  that  when  they 
got  there  they  were  to  blow  np  the 
"  Westgate  Inn,"  or  knock  down  the 
bridges. 

TiNDAL,  C.J :  What  directions  did  George 
Beed  give? 

Jjudlow :  Did  George  Reed  give  any 
farther  directions  ? 

Sir  F,  PoUock :  I  must  object  to  there 
being  received  in  evidence  against  Mr. 
Frost  what  anybody  said  they  were  to  do 
when  they  got  to  Newpoirt.  I  apprehend 
that  that  is  not  evidence  against  Mr. 
Frost,  Ajs  the  evidence  now  stands,  I  do 
not  find  that  Mr.  Frost  is  earlier  connected 
with  this  transaction  than  by  meeting 
some  parties  at  the* 'Welch  Oak;"  that 
he  met  those  parties  there  by  arrange- 
ment I  am  not  prepared  now  to  deny,  at 
least  that  there  is  evidence  of  it,  inasmuch 
as  they  were  to  go  there  and  meet  him,  and 
when  they  got  there  they  did  meet  him  ; 
bat  I  say  that  does  not  make  evidence  of 
everything  that  passed  as  against  Mr. 
Frost, 

Fabkjb,  B  :  I  do  not  think  we  have  got 
the  fact  that  they  were  to  meet  him  at  the 
**  Welch  Oak  "  proved  anywhere  yet. 

Sir  F,  Pollock :  But  I  am  even  conced- 
ing that  fact.  I  want  really  not  tiO  waste 
the  time  of  the  Court  by  talang  objections 
to  matters  that  are  immaterial,  but  to 
come  at  once  to  the  point  I  object  to, 
which  is  this  :  that  the  vague  directions 
given  or  the  declarations  made  as  to  their 
purpose  or  object  by  any  party  in  that 
large  body  of  men  that  moved  on  and  met 
Mr.  Frost  (if  they  did  meet  him)  at  the 
"Welch  Oak,"  are  not  evidence  against 
Mr.  Frost  at  all  events,  unless  it  be  shown 
that  he  was  present  at  the  meeting,  or  had 
been  present  at  some  prior  meeting,  and 
had  given  a  sanction  to  the  general  design, 
0O  as  to  show  that  everything  that  was 
said  by  everybody  there  would  be  evidence 
against  Mr.  Frost. 

'^-Qy;  I  have  further  to  object  to  the 

,nce    which    is    now   sought    to    be 

ight  before  the  jury  upon  this  ground, 

/  Mr.  Frost  cannot  be  bound  by  any 

ement  made  by  any  person  in  his  ab- 

36  before  he  is,  in  point  of  time,  con* 

•^ed  with  any  particular  object  or  pur- 

which  these  parties  may  have  had  in 

r.    My  Lords,  thus  far  (without  saying 

i  perhaps  if  strictly  examined  even  that 

ance  might  not  be  objectionable)  we 

'^se  to  object  to  the  evidence 


which  is  offered.  Mr.  Frost  having  met 
certain  bodies  of  people  before  they  ad- 
vanced into  the  town  of  Newport,  and 
having  (at  least  so  stands  a  portion  of  tho 
evidecce  at  present)  accompanied  those 
persons  into  the  town  of  Newport,  we  do 
not  object  to  any  question  being  asked,  or 
any  answer  given,  as  to  a  direction  pre- 
viously given  to  follow  Mr.  Frost  or  to 
meet  Mr.  Frost. 

Pabke,  B.  :  You  object  to  declarations 
made  by  persons  in  this  collection  of  men, 
prior  to  the  time  at  vfhich  Mr.  Frost  is 
connected  with  them,  prior  to  twelve 
o'clock  at  night. 

Kelly :  As  to  their  purpose. 

TiNDAL,  0.  J. :  I  do  not  understand  that 
you  object  to  the  evidence  that^.J?.  comes 
to  this  body  of  men  at  Argoed,  where  this 
lodge  was  held,  and  says,  '*  You  are  to 
meet  Mr.  Frost  at  such  a  time  at  the 
*  Welch  Oak.*  " 

Kelly :  I  do  not  object  to  that. 

TiNDAL,  C.J.  (to  the  Attorney  General) : 
Do  you  propose  to  carry  it  further  P 

Parke,  B.  :  At  present  the  evidence  con- 
nects the  prisoner  with  this  mob  at  twelve 
o'clock  on  Sunday  night  at  the  **  Welch 
Oak  "  ;  that  is  the  first  time  he  is  brought 
into  contact  with  it.  The  counsel  for  the 
prisoner  do  not  object  to  the  directions 
given  to  meet  him  there,  but  they  say 
that  the  declarations  of  intention  made  by 
persons  in  that  party  prior  to  the  time  of 
their  meeting  Frost  are  not  admissible. 

KeUy :  That  is  what  we  object  to. 

Pabke,  B.  :  I  think  you  hawi  better  post- 
pone that  question,  at  all  events,  till  you 
nave  gone  through  the  evidence. 

Attorney  General :  As  the  evidence  now 
stands,  I  submit  to  your  Lordships  that 
we  are  entitled  to  inquire  into  what  was 
said  at  that  meeting  before  Frost  is  proved 
to  have  been  actually  present  with  those 
who  there  met.  What  are  the  facts  as 
they  now  appear  P  There  is  a  party  that 
comes  down  the  country  from  Argoed  to 
the  **  Welch  Oak,"  and  there  they  meet 
Frost,  and  they  are  led  on  by  him  to 
Newport. 

Pabke,  B.  :  At  present  yon  have  proved 
no  direction  to  meet  Frost  at  the  "  Welch 
Oak " ;  that  has  only  been  conceded  for 
the  sake  of  argument;  it  has  not  been 
proved. 

Attorney  General:  I  thought  I  was  to 
argue  upon  that  supposition. 

Pabke,  B.  :  Would  not  it  be  better  to 
prove  the  fact  first  P 

Ludlow:  At  either  of  the  places,  at 
which  you  were  before  you  went  to  the 
"Welch  Oak,"  had  you  any  directions 
where  you  were  to  meet  Mr.  Frost  i — At 
Newbridge. 

Where  was  it  told  you  that  yon  were  io 
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meet  him  ? — That  he  was  gone  on  to  Cefn- 
dc-Machog. 

When  and  where  were  you  told  that  ? — 
At  Newbridge. 

TiNDAL,  C.J. :  When  was  it  that  he  was 
told  this  at  Newbridge  P  —  About  ten 
o'clock  on  Sunday  night. 

Ludlow :  Is  the  "  Welch  Oak "  near 
Cefn-de-Machog  ? — Higher  up. 

How  far  from  it  P— 5  never  was  along 
that  piece  of  road  in  mj  life. 

Did  you  go  to  the  "Welch  Oak"?— 
Yes. 

Had  you  been  told  before  the  time  of 
your  meeting  Frost  at  the  * '  Welch  Oak  " 
that  you  were  to  meet  him  there  ? — We 
were  told  at  Bisca  that  they  halted  at  the 
••  Welch  Oak." 

Kelly:  You  are  now  going  a  great  deal 
further. 

Sir  F.  PoUoch :  Though  my  learned 
friend  certainly  plumped  the  question, 
**Were  you  told  that  you  were  to  meet 
him  at  the  'Welch  Oak*?"  the  witness 
does  not  say  *'  Yes." 

Ludlow  :  You  said  something  about 
halting  at  Bisca  ? — We  were  told  at  Risca 
that  they  had  halted  at  the  **  Welch  Oak." 

Was  the^ame  of  any  person  mentioned 
as  being  at  the  "Welch  Oak"?  — No 
further  than  that  Mr.  Frost  was  there. 

Then  that  was  mentioned,  was  it,  that 
Mr.  Frost  was  there  P — Yes. 

Do  you  know  who  it  was  that  said  that  ? 
— No,  I  do  not ;  it  was  a  mob  of  people  at 
Eisca  Bridge. 

Where  was  it  that  you  were  told  by 
Beed  that  you  were  to  go  to  Newport  ? — 
At  the  lodge. 

At  what  time  of  night  was  that  ? — About 
five  o'clock  in  the  evening. 

On  the  Sunday  evening  P — On  the  Sun- 
day evening. 

The  lodge  was  at  Argoed  ? — At  Argoed. 

Did  the  persons  or  any  of  them  who 
were  with  you  at  that  lodge  go  with  you 
to  the  "Welch  Oak,"  where  you  met 
Frost  ? — Yes,  most  that  belonged  to  that 
lodge. 

Now,  I  propose  to  ask,  when  it  was  said 
at  the  lodge  that  they  were  to  go  to  New- 
port, whether  anything  further  was  said 
as  to  the  purpose  of  their  going  there. 

Sir  F.  Polloch :  That  I  object  to,  becaupe 
it  is  not  stated,  nor  is  it  proved,  nor  is  it 
suggested,  that  Mr.  Frost  was  present  at 
Newbridge,  or  could  have  any  possible 
knowledge  of  what  passed  at  Newbridge 
before  he  met  the  party  at  the  "Welch 
Oak.'*  My  Lord,  I  apprehend  that,  al- 
though after  Mr.  Frost  actually  joined 
this  body  of  persons,  it  is  then  matter 
merely  of  observation  and  remark,  how  far 
the  vague,  absurd,  foolish,  insane  specu- 
lations  of  anybody  may  be  given  in  evi- 
dence.    And  although  I  admit  that  after 


that  time  no  objection  can  be  made  to 
the  reception  of  the  evidence,  yet  I  appre- 
hend thai  prior  to  Mr.  FrosVs  joining  them 
what  was  said  by  anybody  in  the  party 
cannot  be  made  evidence  against  him,  for 
it  really  amounts  to  this,  that  among  five 
hundred  persons  anything  that  anybody 
said  would  then  be  evidence  against  Mr. 
Frost,  and  merely  upon  this  ground,  that 
they  were  told  they  were  to  meet  Mr. 
Frost  there,  and  to  go  on  to  Newport,  and 
that,  in  point  of  fact,  they  did  afterwards 
meet  Mr.  Frost  there,  and  go  on  to  New- 
port. My  Lords,  how  can  this  be  received, 
according  to  any  reasonable  notion  of  the 
rules  of  evidence,  which  in  certain  cases 
(and  I  do  not  complain  of  it)  are  neces- 
sarily very  lax,  so  that  you  have  great 
difficulty  afterwards  in  knowing  how  to 
deal  with  the  evidence?  J  admit  that 
when  once  you  do  connect  an  individual 
with  a  large  body,  then  all  their  acts,  and 
any  declarations  that  accompany  those 
acts,  would  bo  evidence  against  him. 
But,  my  Lord,  even  in  the  ordinary  case 
of  a  conspiracy,  I  doubt  whether  what  one 
of  the  conspirators  not  indicted  with  the 
rest  says  privately  in  his  own  chamber,  or 
is  overheard  to  tell  a  pei'son  not  connected 
with  the  conspiracy,  I  say  I  doubt 
whether  that  would  be  evidence  against 
any  of  the  parties  indicted,  it  being  no 
act  and  no  part  of  the  conspiracy.  I  ap- 
prehend that  that  would  not  be  evidence 
against  a  conspirator,  although  it  was 
said  after  the  time  that  he  had  joined  the 
conspiracy.  But,  my  Lord,  can  that  be 
evidence  according  to  any  reasonable  view 
of  what  ought  to  bo  evidence  against  a 
man  as  to  the  object  and  motive  that 
acted  upon  his  mind  ?  because  that  is  the 
question.  It  is  exceedingly  possible  that 
the  parties  engaged  in  transactions  of  this 
description  may  have  had  very  different 
designs.  Perhaps  one  of  the  best  in- 
stances of  that  would  be  the  case  of  Lord 
George  Gordon.  The  question  was,  with 
what  intent  Lord  George  Gordmi  took  the 
part  that  he  acted.  Your  Lordship  knows 
that  in  that  case  all  London  was  for  ten 
days  in  the  hands  of  an  infuriated  mob  ; 
all  the  prisons  were  burst  open;  the 
Chief  Justice's  house,  I  believe,  was  burnt 
down  ;  there  were  thirty  fires  in  different 
parts  of  London ;  yet  Lord  George  Gordon 
was  not  held  guilty,  because  he  was 
participator  in  the  designs  of  those  p^-^ 
who  had  committed  all  those  outragi 

Williams,  J.:  Those  things  brok 
afterwards. 

Sir  F.  Polloch:  Some  of  them  wei^  , 
secutive.  Some  of  them  were  mattcn 
which  Lord  George  Gordon  was  in 
cated.  I  think  some  of  them  occur 
afterwards,  but  some  of  them  were  c 
temporaneoua.      But    I    apprehend 


241] 


Trial  of  John  Frost,  1839. 


[242 


what  takes  place  before,  merely  in  the 
way  of  direction  and  oonyersation,  is  not 
evidence  against  the  prisoner.  Suppose 
this  was  a  meeting  of  chartists  at  a  lodge, 
in  a  conclave  at  which  the  witness  might 
hare  been  present,  and  a  resolution  was 
pat  and  carried  that  no  and  so  should  be 
done ;  my  Lord,  I  submit  that  that  would 
not  bo  evidence  against  Mr.  Frost  unless 
there  was  some  evidence  that  it  was  com- 
municated to  him.  But  here  it  does  not 
go  the  length  of  that.  It  is  nothing  more 
than  something  said  by  somebody,  appa- 
rently having  no  authority  nor  even  pre- 
tended authority.  The  questicJn  is,  **  What 
was  stated  to  be  the  object  of  your  going  ?  " 
My  Lord,  I  say,  that  if  that  was  stated 
before  Mr.  Frost  joined  them,  anterior  to 
his  meeting  them,  it  is  no  evidence  against 
him  for  the  purpose  of  showing  with  what 
object  he  accompanied  them  from  tho 
"Welch  Oak  "  as  far  as  the  "  Westgate  " 
Inn. 

[Kelly  followed.I  The  question  now 
nnder  consideration,  and  to  which  all  the 
evidence  must  have  some  reference,  is. 
What  was  the  intent  in  the  mind  of  Mr. 
Frost  ?  They  are  now  proposing  to  prove 
that,  not  by  anything  said  or  done  by 
Mr.  Frost,  or  by  anything  said  or  done 
in  his  presence,  but  by  a  statement 
made  in  his  absence  by  an  individual 
of  whom  we  know  nothing  but  that 
he  purported  to  be  a  messenger  from 
ium,  and  at  a  time  long  anterior  to  the 
meeting  at  which  Mr.  Frost  himself  first 
appear^.  Now,  upon  what  principle  can 
that  he  admitted  m  evidence?  No  evi- 
dence of  declarations  m«ade  by  other  per- 
sons can  be  given  against  an  alleged  party 
to  a  conspiracy,  until  it  is  proved  that  he 
and  these  persons  were  parties  to  the  same 
conspiracy.  The  compassing  or  conspiracy 
alleged  upon  this  record  is  a  conspiracy  to 
depose  the  Queen,  or  to  effect  by  force  some 
i^teration  in  the  law.  Now,  these  two  par- 
ties must  be  proved,  upon  some  evidence, 
to  have  been  parties  to  a  conspiracy  with 
that  object,  before  this  evidence  can  be 
admitted.  Tour  Lordships  will  find  that 
is  kid  down  upon  authority.  In  Mr. 
Starkie's  book  upon  the  Law  of  Evidence, 
nnder  the  head  *'  Con8piracy,"(a) — 

**  Although,  in  general,  upon  principles  al- 

'verted  to,  the  act  or  declaration  of  one 

is  not  evidence  against  another  who  is 

ed  as  a  fellow  conspirator,  nntil  such  pri- 

if  community  of  design   has  heen   esta- 

\  between  them«  as  atfords  a  reasonable 

iption  that  the  act  or  declaration  of  one 

net  or  declaration  of  the  other,  made  with 

letion,  and  therefore  indicating  his  mind 


2  Stark.  Kv.  234. 


Now,  what  does  that  show  ?  It  shows 
that  there  must  be  evidence  to  go  to  the 
jury  that  this  Beed,  at  tho  time  when  he 
made  t)iat  declaration,  was  acting  in  a 
conspiracy  with  Mr.  Frost,  and  with  the 
joint  and  common  object  on  the  part  of 
both  of  them  that  is  stated  upon  this 
record.  There  is  no  evidence  at  all  at 
present  of  any  such  common  object.  Bat, 
if  there  were,  the  (question  is  whether 
the  declaration  of  this  man,  made  before 
the  time  when  Mr.  Frost  is  brought  upon 
the  stage  at  all,  without  any  proof  of  any 
previous  communication  white vcr  between 
him  and  this  man,  can  possibly  be  ad- 
mitted in  evidence.  My  Lord,  Mr.  Starkie 
goes  on  to  say  (a) : — 

"  And  although  it  follows  from  these  princi- 
ples that  such  a  connection  must  be  established 
before  the  acts  and  declarations  of  one  man  can 
properly  be  used  as  evidence  to  show  the  designs 
of  another,  yet  in  some  peculiar  instances,  where 
it  would  be  difficult  to  estabiiith  the  defendant's 
privity,  without  first  proving  the  existence  of  a 
conspiracy,  a  deviation  has  been  made  from  this 
rale,  and  evidence  of  the  acts  and  conduct  of 
others  has  been  admitted  to  prove  the  existence 
of  a  conspiracy  previous  to  tho  proof  of  the 
defendant's  privity." 

Then  Mr.  Starkie  cites  Hardy* s  case.(&) 

Lastly,  Beed,  who  is  supposed  to  have 
made  this  statement  or  communication 
purporting  to  have  the  authority  of  Frost, 
is  not  one  of  the  parties  to  this  indictment. 
If  he  be  a  living  man,  and  if  there  be  any 
truth  in  the  evidence,  he  might  himself 
be  called  as  a  witness ;  then  it  might  bo 
made  evidence 

Fabke,  B.  :  I  do  not  understand  the 
question  to  apply  simply  to  Beed.  The 
question,  the  admissibility  of  which  we 
are  now  debating,  is  this,  '*  Was  it  said  at 
the  Chartist  Lodge  that  you  were  to  go  to 
Newport,  and  was  it  said  for  what  pur- 
pose ?  " 

Attorney  General :  That  is  tho  question. 

Kelly :  That  is  the  question. 

Williams,  J. :  By  anybody — not  by  Beed 
alone. 

Fabke,  B.  :  Supposing  the  answer  to 
the  question  showed  that  there  were  a 
numoer  of  persons  assembled  at  that  lodge 
who  had  a  definite  object  in  view,  such  as, 
for  the  sake  of  illustration,  that  thoy 
meant  to  attack  the  "Westgate"  Inn,  in 
order  to  destroy  the  troops  there  and  to 
take  possession  of  the  town  of  Newport ; 
supposing  it  to  be  proved  that  the  persons 
there  had  agreed  upon  that,  then  is  not 
that  admissible  evidence,  it  being  after- 
wards a  question  to  go  to  the  jury,  whe- 
ther the  pi  isoner  at  the  bar  by  his  subse- 


(a)  2  Stark.  Ev.  235. 
{b)  24  St.  Tr.  473. 
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qnent  conduct  is  proved  to  have  adopted 
and  acted  upon  that  conspiracy  P  If  he  is 
not,  it  amounts  to  nothing. 

KeUu :  I  apprehend  not,  and  upon  this 
grouna :  whatever  the  statement  may  have 
oeen,  still  we  must  fall  back  upon  this, 
what  were  the  acts  afterwards  done  ?  If 
the  acts  do  not  prove  such  a  design,  the 
whole  evidence  is  useless,  and  it  is  waste 
of  time  to  hear  it.  If  the  acts  do  prove 
Buch  a  design,  then  that  design  must  be 
inferred  from  the  acts  themselves,  and  not 
from  what  persons  may  have  said,  of 
whom,  as  well  as  of  their  statements,  the 
prisoner  may  know  nothing. 

My  Lord,  the  only  ground  or  principle 
on  which  any  evidence  of  this  nature  can 
be  admitted  against  anybody  is  either  be- 
cause he  had  authorised  it  to  be  made 
beforehand,  or  because  he  has  in  some 
way  or  other  ratified  or  sanctioned  it 
afterwards.  Now  here  there  is  no  proof 
of  any  prior  authority ;  nor  is  there  at 
present,  any  proof  of  any  subsequent 
ratification ;  ^11  that  is  here  proved  is, 
that  Mr.  Frost  proceeded  with  a  multi- 
tude who  did  certain  acts.  But  that  is 
not  evidence  to  show  a  ratification  of  any 

Elan  laid,  of  which,  at  present,  your 
lOrdships  know  nothing.  The  evidence 
must  be  admissible  at  the  time  it  is 
given,  and  it  is  not  sufficient  that  it 
may  perhaps  be  admissible  afterwards. 
Your  Lordships  are  not  to  permit  the 
jury  to  hear  the  answer,  and  then  to 
enter  into  the  question  whether  the  evi- 
dence is  admissible.  We  do  not  object  at 
all  to  the  evidence  which  has  been  given 
of  the  purpose  of  the  parties  to  meet, 
because  they  did  meet ;  out  I  do  humbly 
protest  against  an^  further  admission 
of  evidence  till  it  is  clearly  shown  that 
the  statement  as  to  the  purpose  was 
authorised  or  sanctioned  by  the  prisoner 
at  the  bar.  There  is  no  evidence  of  that 
kind  at  present,  and  I  submit  that  it 
would  be  bringing  a  mass  of  evidence 
upon  a  person  who  must  be  utterly  unpre- 

Eared  to  meet  it,  if  it  were  to  be  esta- 
lished  that  evidence  of  this  description 
and  under  such  circumstances  could  be 
admitted  at  all. 

TiVDAL,  G.J. :  It  appears  to  me  that  this 
evidence,  upon  the  principle  which  has 
been  established  in  other  cases,  and  by 
various  decisions,  is  admissible.  What 
the  value  or  effect  of  it  may  be  is  matter 
of  observation  afterwards,  when  the  coun- 
sel come  tiO  make  their  observations  upon 
the  whole  case  to  the  jury.  It  is  very 
true  that  one  mode  of  showing  conclu- 
sively that  a  conspiracy  has  been  entered 
into  between  various  persons  is  by  showing 
l^ntecedent  acts,  or  acts  which  may  bring 
them  together.  But  that  is  not  the  only 
mode ;  another  mode  is  by  showing  various 


acts  subsequently,  in  which  they  have  con- 
curred— acts  done  by  them ;  leaving  it 
afterwards  to  be  inferred  by  the  jury,  from 
the  agreement  or  disagreement  of  those 
acts  with  reference  to  a  common  design, 
whether  such  common  design  existed  or 
not.  The  question  here  is,  whether,  when 
the  prisoner  at  the  bar  is  found  with  a 
great  body  of  men  at  the  "  Welch  Oak," 
and  from  that ''  Welch  Oak  "  leading  them, 
according  to  the  evidence  as  it  stands  at 
present,  to  the  '*  Westgate"  at  Newport, 
whether  that  which  was  determined  upon 
by  this  body  of  men  on  the  preceding 
night  shall  or  shall  not  be  admitted  in 
evidence  to  the  jury.  Now,  I  agree  en- 
tirely, that  if  there  is  any  purpose  deter- 
mined on  that  has  no  reference  whatever 
to  the  facts  that  are  afterwards  proved  in 
evidence,  it  falls  entirely  to  the  ground. 
But  suppose  it  turns  out  that  it  was 
agreed  upon  on  that  night,  by  this  body 
of  men,  to  do  the  very  thing  that  after- 
wards is  shown  to  have  been  done  in  the 
presence  and  with  the  participation  of  the 
prisoner,  why  is  not  that  to  be  admitted 
in  evidence  P  It  may  be  for  the  jury  to 
assume  that,  as  they  were  going  along, 
the  design  which  they  entered  into  on  the 
night  before  was  communicated  to  the 
p£urty  who  is  charged  as  acting  in  the  com- 
mon design.  I  think  we  have  no  right  to 
anticipate  what  the  answer  to  this  ques- 
tion will  be.  If  the  answer  be  one  way,  it 
may  be  that  it  will  bo  no  evidence  at  all 
against  the  prisoner ;  if  it  be  the  other 
way,  it  may  be  that  it  may  further  and 
strengthen  the  evidence  which  will  after- 
wards be  given  in  the  course  of  this  in- 
vestigation. It  would  be  taking  the 
matter  too  early  to  say  that  this  is  not  in 
any  view  of  the  case  admissible  evidence. 
Pabke,  B.  :  I  think  this  question  may 
be  properly  asked,  and  that  the  evidence 
is  admissible  that  may  result  from  this 
question ;  what  the  value  of  it  may  be  is 
another  matter.  I  take  it  that  there  are 
two  cases  in  which,  upon  an  indictment 
for  high  treason,  evidence  of  the  acta  of 
others  is  admissible  against  the  prisoner. 
The  one  is  where  you  prove  that  the 
parties  combine  together  for  a  particular 
purpose  ;  there  the  acts  of  those  persons, 
pursuant  to  that  combination,  and  the 
declarations  of  those  persons,  will  become 
evidence  to  prove  the  overt  acts  state 
the  indictment.  The  other  way  in  wl 
the  acts  of  the  others  may  be  admiss 
is  by  laying  the  foundation,  by  shoiv 
the  existence  of  a  conspiracy,  and 
showing  the  objects  of  that  conspirt 
and  then,  when  the  conspiracy  is  pro 
and  the  question  is,  whether  the  priso 
at  the  bar  is  a  party  to  the  conspirt 
you  may  proceed  to  show,  by  acts  in 
dence,  that  the  prisoner  afterwards  e^'^" 
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that  conspiracy  and  became  a  party  to  it. 
Now,  I  think  that  the  evidence  of  what 
took  place  ax  the  lodge  is  evidence  of  the 
geoond  class  that  I  have  been  making 
these  observations  npon.  It  is  evidence 
to  show  actnal  conspiracy,  between  some 
persons,  to  carry  into  effect  some  precise 
object.  If  it  turns  ont  that  that  object  is 
to  attack  the  town  of  Newport,  or  to 
attack  the  ''Westgate"  Inn,  then  it  be- 
comes a  G[nestion,  whether  the  prisoner  at 
the  bar  did  enter  into  that  conspiracy,  and 
adopt  it  by  his  subsequent  conduct  at  the 
time  when  the  party  came  to  Newport, 
and  at  the  time  when  the  ''Westgate" 
Inn  was  attacked.  Supposing  the  answer 
to  this  question  were  to  lead  to  proof  that 
they  determined  to  attack  the  '*  Westgate  '* 
Inn  for  a  particular  purpose ;  that  would 
be  evidence  to  show  that  he  acquiesced  in 
that  purpose.  Upon  that  ground  it  ap- 
pears to  me  that  the  evidence  of  this 
previous  act  of  consultation  together, 
which  took  place  at  the  lodge,  is  admis- 
sible in  evidence,  and,  therefore,  I  think 
the  question  ought  to  be  asked ;  whether 
the  answer  will  turn  out  to  be  of  any 
value  is  quite  another  question. 

Williams,  J. :  I  am  of  the  same  opinion. 
I  do  not  think  this  evidence  can  be  ex- 
cluded.   I  quite  agree  with  Sir  Frederick 
Pollock,  that  this  question,  and  the  mode 
in  which  it  has  been   discussed  in  the 
books,  is  one  of  very  considerable  diffi- 
culty.     But,   according    to   the    decided 
cases,   it  seems  to  me  impossible  to  ex- 
clude this  evidence;  of  the  value  of  it, 
when  it  comes  out,  we  are  no  judges  at 
ail,  and  have  no  right  to  be  ;  ihe  e&ct  of 
it  is,  properly,  for  the  consideration  of  the 
jury.     1  feel  no  doubt  that  the  learned 
counsel  will  take  care,  bv-and-by,  that  it 
shall  not  weigh  one  feather  more  than  it 
ought  to  do.    At  present,  it  seems  to  me, 
that  this  case  comes  within  the  principle 
of  Hunfs  case,  which  was  decided,  not  by 
a  single   judge   at  nisi  prvusia)   (where, 
perhaps,  a  variety  of  decisions  may  be,  in 
some  measure,  accounted  for),  but  which 
came  before  the  Court  of  King's  Bench, 
upon  this  point,  how  far  Mr.  Swat,  who 
mesided  at  a  meeting  that  was  held  in  St. 
Peter^s  Field,  at  Manchester,  was  or  was 
not  to  be  fixed  with  the  conduct  of  persons 
' —  days  before  that  meeting,  and  the 
iiage  of  persons  coming  to  that  meet- 
at  which  meeting  Mr.  Btmt  first  made 
appearance ;  as  well  as  the  drilling  of 
.,  two  days  before  that  meeting,  in  a 
ant  part  of  the  country.    Upon  the 
ction  being  considered  by  the  Court  of 
g's  Bench,  it  was  held  to  be  admis- 
I ;  and  the  conduct  of  another  body  of 
,  who  never  came  to  Mr.  Hunt  till 
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that  day,  their  hissing  at  a  particular 
man's  house,  who  was  supposed  to  have 
^ven  information  respecting  the  drill- 
ing, was,  upon  objection  made  by  Mr. 
Hunt,  and  upon  consideration  by  the 
Court  of  King's  Bench,  held  to  be  admis- 
sible in  evidence.  Now,  how  does  that 
bear  upon  the  present  question,  as  to  the 
admissibility  of  this  evidence?  Why, 
here  Mr.  Froet  is  shown  to  have  been  with 
a  certain  number  of  persons  at  the  **  Welch 
Oak,"  and  the  evidence  tendered  is  of  the 
conduct  and  language  of  a  party  of  men 
going  to  that  house.  Now,  upon  the  same 
principle  upon  which  the  Court  of  King's 
bench  admitted  evidence  of  the  conduct 
of  persons  coming  up  to  that  meeting,  at 
which  Mr.  Hunt  presided,  how  can  I  say 
that  this  is  not  admissible,  whatever  may 
be  the  effect  of  it  in  this  particular  case  P 

Ludlow  (to  the  vntness) :  You  have  told 
us  that  at  the  lodge  at  Argoed,  on  the 
Sunday  evening,  it  was  said  you  were  to 
go  to  Newport;  at  the  time  it  was  said 
you  were  to  go  to  Newport,  was  anything 
further  said  as  to  the  purpose  for  which 
you  were  to  go  there  ? — Yes. 

What  was  said  ? — ^We  were  to  go  there 
to  stop  the  coaches,  and  the  post,  and  all 
traffic. 

Did  you  hear  anything  farther  said  ? — 
We  asked  what  they  were  going  to  do 
there  besides,  and  it  was  said  that  we 
were  to  stop  there  to  guard  the  town. 

Was  anything  further  said  ? — ^Not  par- 
ticular then. 

At  any  other  time  during  your  march  to 
Newport  P — No. 

**  To  guard  the  town,"  was  that  the  ex- 
pression P — Yes. 

You  told  us  just  now  that  you  met  Mr. 
Frost  at  the  ** Welch  Oak"  and  several 
persons  with  him ;  what  time  was  it  when 
you  first  met  him  P — About  middle  night. 

Did  he  remain  at  the  "Welch  Oak" 
after  that,  or  did  you  miss  him  for  a  time ; 
did  he  go  away  for  a  time  P — I  was  told  he 
went  away. 

Did  you  see  where  he  went  to  P — I  did 
not. 

Did  you  see  him  afterwards  come  to  the 
"  Welch  Oak  "  P—Yes. 

At  what  distance  of  time  P — It  was 
almost  break  of  day. 

Had  you  seen  him  at  the  **  Welch  Oak  " 
from  the  time  you  first  saw  him  at  mid- 
night till  the  time  you  saw  him  come 
back  again  in  the  morning  P — I  had  not. 

TiNDAL,  C.  J. :  Did  you  see  him  actually 
coming  back  P — I  did. 

Ludlow:  When  you  saw  him  coming 
back  to  the  "  Welch  Oak  "  near  break  of 
day,  did  he  come  alone,  or  did  other  per- 
sons come  with  him  P — There  were  other 
persons  with  him. 
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Few  or  manyP — A  great  maoy  after 
him. 

Did  yon  see  whether  those  persons  that 
came  with  him,  or  came  after  him,  had 
anything  in  their  hands  P — Yes. 

What  had  they  in  their  hands  P — Spires, 
spears  and  gnns,  and  that. 

Arms  of  diflTerent  kinds  ? — Yes. 

TiNDAL,  C.J. :  I  suppose  by  "  spires  " 
and  **  spears  "  he  means  the  same  thing  p 

Ludlow :  Do  yon  mean  anything  diffe- 
rent by  a  "  spire  "  and  a  **  spear  "  P— No. 

Did  yon  and  the  men  who  were  with 
yon  there  abont  midnight  wait  there  till 
those  other  persons  came  on  with  Frost  in 
the  morning  ? — Yes. 

And  did  you  then  go  on  towards  New- 
port P — Yes. 

Cross-examined  by  Sir  jP.  Pollock, 

JI  had  seen  Mr.  Frost  before  the  time  I 
saw  him  at  midnight ;  I  knew  him ;  I  saw 
him  coming  back  between  six  and  seven 
in  the  morning.  I  was  at  the  Chartist 
lodge  at  Argoed  on  the  Saturday  night. 
I  had  not  been  there  since  last  harvest.     I 

faid  neither  money  nor  attention  to  them, 
t  was  publicly  known  that  a  lodge  was 
held  there  every  Saturday  night.J 

Will  you  describe  what  a  lodge  is  ;  what 
do  they  do  P — There  was  a  penny  a  night 
to  be  paid. 

And  they  drink  P — I  did  not  see  any 
beer  drunk. 

Do  they  eat  P — No. 

How  long  does  a  lodge  last ;  I  wish  you 
would  tell  us  what  they  did  there  P — I  did 
not  know  but  little  about  them ;  I  did  not 
trouble  my  head  much  about  them. 

Give  me  the  little  you  picked  up  while 
you  did  trouble  your  hcaa  about  them  P — 
I  can  tell  you  but  little  about  them. 

Give  me  that  little ;  tell  us  what  is  a 
lodge ;  what  do  they  do ;  does  anybody 
get  into  a  large  chair  at  the  head  of  the 
table  P — Yes,  there  were  two,  sitting  at 
each  end  of  the  table,  and  they  were 
writing  names  down  and  receiving  the 
money. 

Was  there  any  speaking  P — Yes,  some 
words,  but  I  cannot  remember  what  I 
heard. 

How  many  were  at  the  lodge  on  Satur- 
day night  P — I  cannot  tell,  there  were  a 
great  many ;  it  was  a  small  room,  and  it 
was  full  sometimes. 

How  many  would  the  room  hold  P — 
About  twenty. 

Was  that  number  assembled  on  Satur- 
day night P — Oh,  no,  more  than  that; 
some  going  up  and  some  coming  down. 

Do  you  remember  the  persons  you  saw 
at  the  lodge  then  ? — Yes. 

How  many  of  them  did  you  personally 
knowP — I  did  not  know  them  by  their 
names,  but  I  knew  them  by  their  features. 


Did  you  know  a  single  person  there  by 
his  name  P — I  knew  George  Bead  for  one. 

Who  is  George  Eee^Zf— The  messenger 
that  came. 

Do  not  tell  me  about  his  being  a  mes- 
senger ;  what  is  he ;  he  does  not  get  his 
livelihood  by  bringing  that  message  P — 
i  No. 

Then  tell  me  what  he  is ;  what  is  George 
Reed? — A  shoemaker.  I  was  told  after- 
wards that  I  gave  a  wrong  name  to  him ; 
I  said  he  was  a  collier,  but  his  name  is 
George  Reed,  and  he  is  a  shoemaker. 

How  long  have  you  known  him  p — For 
about  eight  or  nine  months. 

Where  does  George  Reed  live  P — He  did 
not  live  far  from  me. 

How  farP — He  might  live  about  one 
hundred  yards. 

How  long  had  he  lived  there  P — I  do 
not  know. 

How  long  have  you  known  him  live 
there  P — About  eight  or  nine  months. 

One  hnndred  yards  from  you  ? — Yes. 

Is  he  a  married  man  p — Yes. 

And  has  a  family  ? — I  do  not  know. 

And  you  have  known  him  about  eight 
or  nine  months  P — Yes. 

Is  he  the  only  person  that  you  knew  at 
that  lodge P — No;  I  knew  the  publican, 
and  I  knew  two  or  three  more  by  their 
faces. 

Did  you  know  their  names  P — No. 

Then  you  only  knew  by  name  the  pub- 
lican and  George  Reed  .J^— -  Yes. 

You  say  you  made  a  mistake,  you  called 
him  George  Reeves? — George  R-eeves. 

In  making  some  statement  somewhere 
else  you  made  a  mistake  and  said  George 
Reeves  instead  of  George  R-eed  ? — Yes. 

Now  who  is  George  Reeves,  and  what  is 
George  Reeves  ? — I  suppose  it  is  the  same 
man,  but  1  gave  the  wrong  name  ;  I  gave 
Reeves  instead  of  Reed. 

Is  not  there  a  person  of  the  name  of 
George  Reeves  ? — No ;  I  do  not  know  one. 

I  thought  you  spoke  of  somebody  who 
is  a  collier  P— So  I  did. 

Whom  did  you  mean  by  the  collier  P — 
This  George  Reeves  I  said  was  a  collier, 
and  it  is  George  Reed  the  shoemaker. 

But  there  is  such  a  person  as  George 
Reeves,  a  collier,  is  not  there  P — I  do  not 
know. 

Whom  did  you  mean  by  the  collier  P — 
I  said  this  George  Reeves  was  a  collie 

Where  does  he  live  ? — There  is  no 
man  there. 

When  did  you  say  George  Reeves  ^ 
collier  P — When  I  was  examined. 

Then  yon  do  not  know  anything  of 
body  of  the  name  of  George  Reeves  th 
at  all  P— No. 

Then  there  is  no  such  man  as  6 
Reeves  at  all  ? — I  do  not  know  any  mar 
that  name. 
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Nor  whether  he  is  a  collier  or  not  ? — 
I  do  not  know  a  man  of  that  name. 

But  in  making  your  statement  about 
the  messenger  you  stated  that  his  name 
was  Beeves  instead  of  Heed  ? — Yes,  I  did. 

And  you  said  he  was  a  collier  instead 
of  a  shoemaker  P — Yes,  I  did  by  mistake. 

Do  you  mean  to  say,  upon  year  solemn 
oath,  that  there  is  not  a  man  of  the  name 
of  George  Beeves^  a  collier,  that  lives 
within  one  or  two  hundred  yards  of  you 
at  Argoed  ? — ^I  do  not  know  ne*er  a  man 
of  that  name. 

Where  do  you  come  from  now  P-r-New- 
port. 

What  part  of  Newport  P — From  the 
Union  at  Newport. 

Are  you  in  custody  at  Newport,  or  are 
yen  a  free  man  P — I  was  taken  there  after 
1  was  wounded  to  the  Union. 

Have  yon  been  in  custody  ever  since  P 

In  confinement  P — In  the  Union. 
In  confinement ;  are  you  allowed  to  go 
about  ? — About  the  house. 
Abroad  ?— No. 

You  understand  what  being  in  confine- 
ment is  ? — ^Yes  ;  I  was  kept  in  the  Union. 
That  is  not  the  first  time,  perhaps,  that 
yon  have  been  in  confinement  P — No,  I 
dare  say  not. 

Where  have  you  been  in  confinement 
before  P — ^I  do  not  know,  indeed. 

Do  you  mean  to  give  me  that  answer  P 
—I  do  not  know  what  you  mean ;  I  beg 
your  pardon. 

I  mean  to  ask  you  whether  you  were 
ever  in  confinement  before;  you  under- 
stand me  P — ^Yes. 

How  is  it;  were  you  ever  in  confine- 
ment before  P — Yes. 
How  often  P — Only  once. 
How  long  is  that  ago  P — Six  or  seven 
years  now. 
Where  was  it  P — At  Usk. 
Were  you  in  gaol  P — ^Yes. 
How  long  ?— Three  months. 
Were  you  at  the  assizes  or  the  sessions  P 
—At  the  sessions. 
The  Usk  sessions  P — ^Yes. 
What  was  it  about  P — For  taking  a  bit 
of  coal. 
Stealing  P — ^As  well  I  suppose^  sir. 
You    were    wounded  in    front    of  the 
"  Westgate  **  Inn,  on  the  4th  of  Novem- 

' ^ere  you  not  P — Yes. 

L  were  apprehended,  I  presume  P — 

i  there  looking  at  them. 

t  was  not  the  question  I  put  to  you ; 

-  not  ask  you  what  you  were  doing, 

what  other  people  did  to  you:  you 

taken  up  P — Yes. 

y  seizea  you,  did  not  they  P — ^Yes. 
were  wounded  P — ^Yes. 
they  came  and  took  you  as  one  of 
r^flte  P— Yes. 


At  what  time  was  that  ? — It  might  be 
ten  o'clock  I  dare  say. 

On  the  morning  of  Monday  P — Yes. 
And  you  have  been  in  confinement  ever 
since  ? — Yes. 

At  Newbridge  who  was  it  that  said  you 
were  to  go  Newport  to  stop  the  coaches, 
and  the  post,  and  all  the  traffic  P 

Solicitor  General :  Not  at  Newbridge,  it 
was  at  Argoed. 

Sir  F.  PoUook:  That  was  at  Argoed, 
was  it  P — ^Yes. 

Was  that  at  the  Chartist  lodge  P — ^Yes. 
At  the  lodge  on  Saturday  night  P — On 
Sunday  evening. 

Was  there  a  lodge  on  Sunday  evening  P 
— No  ;  it  was  when  the  messenger  came 
there. 

Attorney  General :  He  said  it  was  at  that 
meeting. 

Sir  F,  Pollock:  You  told  me  just  now 
that  it  was  at  the  Chartist  lodge ;  was  it 
at  the  Chartist  lodge  or  was  it  at  the 
meeting  on  Sunday  night  P — On  Sunday 
night. 
Fabke,  B.  :  Was  it  at  the  Chartist  lodge  P 
Sir  F,  Pollock ;  No,  it  was  not  at  the 
lodge. 

Attorney  General:  He  takes  a  distinc- 
tion between  a  lodge  and  a  meeting. 

Sir  F.  Pollock :  Where  was  the  meeting 
held  P — At  the  lodge,  in  the  house. 

You  say  it  was  said  that  you  were  to  go 
to  Newport  and  stop  the  coaches,  and  the 
post,  and  all  traffic ;  who  was  it  said  so  P 
— George  Reed, 

The  shoemaker  P — Yes. 
What  else  did  he  say ;  what  were  you 
to  do  besides  that  P — To  be  sure  to  bring 
arms  with  us. 

What  else  were  you  to  do  P — There  was 
another  man  that  asked  him,  ^'  Did  not 
we  propose  to  carry  our  meetings  peace- 
ably through  the  country  P  "  **  Yes,'*  the 
messenger  said ;  **  but  then  if  we  do  not 
break  the  old  law  we  shall  never  get  a 
new  one." 

Somebody  said,  "  Did  not  we  propose 
our  meetings  should  be  peaceable  P  " — 
Yes;  **  instead  of  that  we  are  carrying 
arms  and  we  know  that  that  is  again  the 
law ;  "  and  then  there  was  another  person 
asked  where  was  John  Frost, 

TiNDAL,  C.J. :  What  was  the  answer  to 
that  question;  what  did  the  messenger 
answer  P  —  He  said  he  had  left  him  at 
Blackwood. 

Sir  F.  Pollock :  You  say  another  man 
asked  him,  *'  Did  not  we  propose  our 
meetings  should  be  peaceable  p  instead  of 
that  we  are  carrying  arms,  and  we  know 
that  is  against  the  law."  Did  Eeed  say 
anything  m  answer  to  that  ? — Yes. 

What  was  it  P — He  said,  "If  we  do  not 
break  the  old  law  we  shall  never  get  a 
new  one." 
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Sir  F,  Pollock ;  My  question  is  not  what 
anybody  said  there,  but  what  more  you 
were  to  do  besides  what  you  have  stated, 
whether  you  were  to  do  anything  besides 
stopping  the  coaches,  stopping  the  post, 
and  stopping  all  the  traffic  P — Kothing. 

That  was  all  P— That  was  all. 

You  have  turned  Queen's  evidence,  have 
you  not;  that  is  what  you  call  yourself  P 
— I  have  not  said  those  words. 

You  are  now  giving  evidence  for  the 
Crown  ? — Yes. 

When  did  you  first  agree  to  give  evi- 
dence for  the  Crown  P  —  When  I  was  exa- 
mined. 

Who  examined  you  P — Mr.  Edwards  was 
one ;  I  do  not  know  the  other. 

Who  is  Mr.  Edtoarda  f — A  magistrate  of 
Newport. 

Where  was  your  examination  P — At  the 
"Westgate"Inn, 

Had  not  you  been  examined  before  that  P 
— ^Yes. 

Who  examined  you  before  thatP — Mr. 
Edwards  was  there  then. 

Did  he  come  to  where  you  were  before 
you  were  taken  to  him  in  public  ? — Yes. 

Tell  us  what  passed  between  you  and 
Mr.  Edwards  upon  that  occasion  at  first 
when  he  came  to  you  ;  what  led  you  to  go 
and  be  examined  before  himP — Just  the 
same  as  I  said  before. 

What  did  Mr.  Edwa/rds  say  to  you  P 

TiNDAL,  C.  J. :  Were  you  able  to  go  to 
him  at  that  meeting  p — No,  I  was  on  my 
bed. 

Sir  F.  FoUock :  What  did  Mr.  Edwards 
say  to  you  P — He  asked  me,  **  Matthew y 
how  be  you  P  "  I  said  I  was  very  bad. 
**  Well,  Matthew**  says  he,  **  you  must  try 
to  tell  me  the  truth  how  you  came  to  do 
this ;"  and  I  told  him. 

How  long  did  Mr.  Edwards  stay  with 
you  P — He  stopped  all  the  time  he  examined 
me. 

Then  he  examined  you  before  you  were 
taken  before  the  magistrates  P — ^les. 

Did  not  he  tell  you  that  you  had  better 
tell  the  truijh,  and  then  you  would  yourself 
get  offP-^I  told  the  truth  as  near  as  I 
could. 

Did  not  he  tell  you  that  if  you  told  the 
truth  you  would  get  off'P — No. 

Then  do  you  mean  to  say  that  when  you 
went  before  the  magistrates  you  expected 
to  be  committed  to  prison  and  tried  P — 
No ;  I  thought  to  die  at  that  time ;  I 
thought  more  about  that  than  anything 
else. 

And  Mr.  Edwards  never  said  a  word  to 
you  about  your  not  being  punished  if  you 
told  the  truth  P — He  told  me  that  I  should 
be  severely  punished ;  he  told  me  what  I 
was  guilty  of. 

Tell  us  what  else  he  saidP — I  forget 
what  he  told  me. 


He  told  you  you  would  be  severely 
punished  P— Yes. 

And  then  you  went  to  the  magistrates  P 
— ^Yes;  I  was  carried  from  there  to  the 
magistrates. 

Solicitor  General :  He  was  carried  on  a 
bed. 

Sir  F.  PoUock :  I  am  aware  of  that. 

[I  have  not  been  in  gaol  on  any  other 
charge ;  I  was  taken  up  about  two  years 
ago  for  leaving  my  children,  but  I  had  not 
left  them.  They  did  not  keep  me  half  an 
hour ;  they  found  that  I  had  gone  to  seek 
fur  employment.  I  was  never  charged 
with  sheep-stealing,  nor  anything  else  but 
that  piece  of  coal,  the  value  of  three  half- 
pence.] 

Be-examined  by  Intdlow, 

[Mr.  Edwa/rds  was  a  magistrate.  He 
came  to  see  me  at  the  union  house.  When 
I  was  taken  to  be  examined  I  was  carried 
down  upon  my  bed.] 

Williams,  J. :  Had  you  known  Mr.  JB?i- 
wards  before  P — ^Yes,  my  Lord. 

Foreman  of  the  Jury :  You  have  told  us 
that  your  names  were  taken  down  at  the 
lodge  on  the  Saturday  night;  who  took 
down  the  names  P — I  did  not  know  them. 
There  was  one  at  each  end  of  the  table, 
and  I  did  not  know  them. 

You  made  an  appointment  to  meet  a 
second  time,  on  the  evening  of  Sunday  ; 
with  whom  did  you  make  that  appoint- 
ment P — ^With  the  captain. 

You  say  that  George  Reed  was  the  mes- 
senger that  came  to  you  to  inform  you 
what  you  were  to  do ;  how  do  you  know 
that  he  was  a  messenger  from  anyone  to 
you  P  —  He  said  himself  that  he  was  a 
messenger  from  Mr.  Frost, 

Pakke,  B.  :  That  is  no  proof  of  the  fact. 

Fore^na/n  of  the  Jury :  You  have  told  us 
that  you  waited  at  the  **  Welch  Oak  "  from 
twelve  till  six  in  the  morning ;  till  break 
of  day;  why  did  you  wait  there  so  long? 
— I  went  in  the  crowd,  and  I  asked  them, 
**  How  long  are  we  to  stop  here  again  P  '* 

Why  did  you  wait  there  so  long? — I 
might  have  gone  away,  but  I  was  afraid. 

Do  you  know  why  the  party  with  whom 
you  were  waited  at  the  "Welch  Oak" 
from  twelve  o'clock  till  break  of  day  P — 
Yes. 

Why  ?— They  waited  for  Mr.  F.^  '  ' 
come  back. 

You  understood  so  P — I  understood  1 
we  were  to  stop  there  till  Mr.  Frost  ^^ 
come  back. 

You  have  told  us  about  George  xv 
now,  supposing  three  months  ago  you  . 
met  George  Beed^  by  what  name  would  ; 
have  asked  him  **  How  do  you  do " 
George  Beeves. 

By  the  name  of  George  Beeves  ? — Y 
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James  Hodge. — Examined  by  the  Solicitor 

General. 

Where  do  you  live  ? — ^Near  Blackwood. 

Do  you  kaoTT  Mr.  Froat  ? — Yes. 

Do  you  remember  Sunday,  the  3rd  of 
November  P — Yes. 

KeJ^y :  I  wish  to  ask  a  question  of  this 
witness  upon  the  voir  cUre, 

SdicitoT  General :  You  should  have  asked 
that  before  I  began. 

KeUy :  I  will  put  it  to  the  judges,  and 
see  whether  the  judges  are  pleased  to  allow 

it. 

Solictor  General :  The  witness  has  been 
sworn  in  chief,  and  it  is  too  late  to  swear 
him  upon  the  voir  dire, 

PAXJLEy  B. :  The  course  seems  to  have 
been  always  to  swear  the  witness  in  chief, 
and  then  to  examine  him  upon  the  voir 
dire.  That  ought  not  to  be  done.  The 
regular  course  would  be  to  ask  the  counsel 
for  the  prisoner  whether  he  has  any  objec- 
tion to  nim.  If  he  has,  then  he  ought  to 
be  examined  upon  the  voir  dire ;  and  then 
if  there  is  any  objection  to  his  description, 
it  fihould  be  taken ;  and  after  that  it  snould 
be  too  late  to  take  any  objection  to  the 
description. 

Attorney  General :  If  my  learned  friends 
say  they  have  had  no  opportunity  wo  will 
waive  any  objection. 

The  witness  was  sworn  upon  the  voir 
dire. 

Examined  by  Kelly  on  the  voir  dire. 

[I  was  examined  before  the  grand  jury 
(m  December  1st,  at  Monmouth.  I  stayed 
At  Monmouth  a  night  or  two,  and  then 
went  to  Newport  to  the  "Bush"  Inn, 
where  I  remained  two  nights.  I  believe 
I  then  went  home  to  Woodfield.  I  stayed 
at  Woodfield  three  or  four  days,  and  then 
went  back  to  Newport,  where  I  put  up  at 
the  "  Parrot,"  the  "  Salutation,^'  and  dif- 
ferent other  houses.  Woodfield  is  a  little 
house  that  1  rent.  I  have  a  family  there.] 
KeUy:  I  submit  that  under  the  circum- 
stances the  description'* of  Wood- 
field,  near  Blackwood,"  is  insufficient. 

TucDjLL,  C.J. :  According  to  his  own 
account,  he  was  shifting  about  from  one 
public-house  to  another ;  I  do  not  see  how 
it  could  be  said  that  that  was  his  abode ; 
f  he  had  been  described  as  living  in 
*  "  Me  public-houses,  then  it  would 
.  objected,'  that  as  the  man  had  a 
I  of  abode,  where  his  family  lived,  it 
to  have  been  given. 
LE,  B. :  It  is  impossible  for  the  soli- 
for  the  Crown,  when  they  prepare 
to  know  anything  but  the  abode 
.  r^TBon ;  how  can  they  tell  where  he 
i  at  the  precise  moment  P 

^^  youi'  Lordship  thinks  that 
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they  are  not  bound  to  give  a  more  precise 

description 

Fabke,  B.  :  Clearly  not ;  they  are  merely 
bound  to  give  his  place  of  abode  and  pro- 
fession. 

Examined  by  the  Solicitor  General* 

You  said  that  you  knew  Mr.  Frost  .^— 
Yes. 

Do  you  remember  Sunday,  the  3rd  of 
November  last  ? — Yes. 

Were  you  on  that  day  at  the  "Coach 
and  Horses"  at  Blackwood?  —  In  the 
evening. 

Was  Mr.  Frost  there  P — He  was. 

What  time  in  the  evening  was  it  that 
you  were  at  the  **  Coach  and  Horses," 
and  likewise  Mr.  Frost  ? — 1  should  suppose 
it  would  be  about  seven  o'clock. 

What  number  of  persons  were  there  in 
the  room  where  you  and  Mr.  Frost  were ; 
I  do  not  ask  precisely,  but  whether  there 
were  several  P — There  were  a  great  many. 

During  the  time  that  you  and  Mr.  Frost 
were  in  that  room,  was  there  a  man  wear- 
ing a  glazed  hat  P — Yes. 

Did  that  man  say  anything  to  the  per- 
sons in  the  room  aboat  Newport  P — He 
did. 

State  what  that  man  said  while  you  and 
Mr.  Frost  and  those  other  persons  were  in 
the  roomP — He  said  that  he  came  up 
from  Newport,  and  that  the  soldiers  were 
all  Chartists,  and  that  their  arms  and 
ammunition  was  packed  up,  and  that  they 
were  ready  to  come  up,  only  for  we  to  go 
down  and  fetch  them. 

Did  that  person,  at  the  time  I  have 
asked  you  about,  make  any  inquiry  of  you 
and  others  in  the  room  about  ammuni- 
tion P — He  asked  if  any  person  wanted 
ammxmition. 

Was  anything  more  said  about  the  sol- 
diers, or  where  they  were  P — ^They  were  in 
the  barracks. 

Did  this  man  say  anything  to  the  people 
assembled  there,  generally,  before  he  went 
away  P — He  said  that  the  people  ought  to 
be  out  on  the  road  with  guns,  to  stop  any 
person  to  go  up  or  down,  or  to  pass. 

Did  that  person  call  the  men  there  by 
any  name  of  relationship  ? — ^Yes. 

What  did  he  call  themP — He  said, 
**  Come,  brothers,  it  is  time  we  was  off, 
for  our  enemies  are  flying  in  all  directions 
and  we  ought  to  be  down  these  two 
hours." 

Did  the  people  assembled  there  after- 
wards leave  the  house  ? — Yes ;  they  were 
all  on  the  road. 

In  what  direction  did  they  first  go ;  do 
you  know  a  place  called  Blackwood  P — 
Yes. 

In  what  direction  did  they  first  go  ? — 
Some  were  for  going  up  and  scour  Black- 
wood, and  some  were  not. 
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While  that  was  going  ou,  did  Mr.  Frost 
say  anything  to  the  men  ? — There  was  a 
stagnation,  and  Mr.  Frost  went  up  and 
headed  the  people^  and  told  them  to  follow 
him. 

Upon  that  being  said,  did  the  people 
continue  in  the  direction  in  which  they 
were  goin^  before,  or  turn  about? — ^No, 
they  tnm^  abour. 

Did  they  follow  him  P— Yes. 

Bid  the  men  put  themselves  in  any 
particular  form  or  order? — There  was  a 
man  wanting  them  to  form  threes ;  he  got 
me  by  the  arm  for  one,  and  I  damned  him, 
and  told  him  to  mind  his  own  business, 
and  to  let  everybody  do  as  tbey  please. 

Did  you  march  promiscuously  one  with 
another,  or  in  any  form  ? — In  no  form. 

When  Mr.  Frost  told  the  men  to  follow 
him,  did  he  mention  any  place? — To  the 
"  Oefn." 

Did  Mr.  Frost  say  anything  about  meet- 
ing anybody  there  ? — Zephaniah  Williams 
with  five  thousand  men,  and  Jones,  of 
Pontypool,  with  two  thousand. 

£  We  went  towards  the  *'  Cefn  " — towards 
the  **  Greyhound";  some  were  armed 
with  pikes,  some  had  guns,  and  some 
sticks.] 

Did  the  men  go  on  voluntarily  all  of 
them  ?  —  Some  were  willing  and  some 
were  not. 

What  was  done  with  those  who  were 
not  willing  ?— They  were  ordered  to  be 
kept  up. 

What  description  of  persons  ordered 
them  to  keep  up ;  were  they  armed  men 
or  not  P — There  were  armed  men  behind, 
but  I  cannot  say  who  gave  that  order. 

Do  you  know  a  place  called  the  **  Welch 
Oak  "  P— Yes. 

Did  you  arrive  there  P — Yes. 

About  what  time? — I  should  suppose 
somewhere  from  twelve  to  one  o'clock, 
perhaps  more. 

Did  you  afterwards  arrive  at  a  place 
called  Pye  Comer  ? — Yes. 

Did  you  see  Mr.  Frost  there  ? — I  did. 

When  you  got  to  Pye  Corner  did  Mr. 
Frost  give  any  orders  as  to  who  should  be 
in  front  ? — He  said  that  the  guns  should 
take  the  front,  and  the  pikes  next,  and 
the  bludgeons  next,  and  the  people  without 
arms  next,  towards  Newport. 

How  near  were  you  to  Mr.  Fivst  when 
he  said  that  ? — Within  a  few  yards. 

Upon  Mr.  Frost  giving  those  orders, 
did  you  go  up  to  him  and  speak  to  him  ? 
—I  did. 

State  to  my  Lords  and  the  jury  what 
you  said  to  him? — I  asked  him  in  the 
name  of  Cod  what  was  he  going  to  do ; 
wafi  he  going  to  attack  any  place  or  people  ? 
He  saw  he  was  going  to  attack  Newport, 
and  take  it,  and  blow  up  or  down  the 
bridge,  I  cannot  say  which,  and  stop  the 


Welsh  mail  from  proceeding  to  Birming- 
ham ;  that  there  would  be  three  delegates 
there  to  wait  for  the  mail  there  an  hour 
and  a'  half  after  time ;  and  if  the  mail  did 
not  arrive,  then  the  attack  would  com- 
mence in  Birmingham,  and  from  thence 
to  the  North  of  England  and  Scotland. 

Anything  else  ? — And  that  was  a  signal 
for  the  whole  nation. 

Upon  Mr.  Frost's  stating  that  to  you, 
did  you  say  anything  more  to  him  ?— I 
told  him  he  might  as  well  lead  us  to  a 
slaughter-house  to  be  slaughtered;  that 
he  imitated  a  butcher  leading  a  flock  of 
lambs  to  a  slaughter- house  to  be  slaugh- 
tered; and  I  begged  him  to  desire  the 
men  to  return  to  the  hills. 

When  you  said  this  to  Mr.  Frost  about 
leading  the  men  to  the  slaughter,  hke 
lambs  to  a  slaughter-house,  what  answer 
did  he  make  you? — He  said,  *'Do  you 
think  so  P  " 

In  what  manner  was  that  said  to  you  ? 
— In  no  particular  manner,  only  he  turned 
away  with  a  scornful  look,  as  I  thought. 

This  was  at  Pye  Corner ;  at  what  time 
did  this  happen  P — It  was  in  the  morning, 
early. 

Was  it  before  or  after  day-break? — It 
was  after  da^-break. 

At  this  time  what  number  of  persons, 
as  nearly  as  you  can  judge',  were  assembled 
there  ? — The  road  was  lined  further  than 
I  can  express. 

Were  the  men  armed  P — Some  were  and 
some  were  not. 

After  Mr.  Frost  had  made  this  state- 
ment, did  you  remain  with  the  mob,  or 
what  became  of  you  P — No,  I  jumped  into 
the  brambles,  and  from  that  over  the 
hedge  into  a  field,  and  made  my  escape. 

[I  had  tried  to  escape  before,  but  was 
prevented.  There  were  a  great  many 
forced  on  against  their  will.] 

On  that  Sunday  night  before  you  started, 
had  anything  been  said  about  any  par- 
ticular words  P  —  Yes ;  a  passport  was 
given  by  the  '*  Coach  and  Horses.*' 

In  the  road? — Yes. 

What  were  the  pass- words  given  you  P 
—**  Beans,"  and  "Well." 

** Beans'*  was  the  word  of  challenge, 
and  •*  Well  *'  was  the  answer  ? — ^Yes. 

Was  anything  said  as  to  what  should  be 
done  with  persons  who  were  met  that  did 
not  know  those  pass- words? — Th°*  *^'"^ 
should  be  made  prisoners. 

Do  you  know  a  person  of  the  ii 
Janes  P — Yes. 

Where  does  he  live  ? — At  Pontyp 

Is  that  the  Jones  that  Mr.  Frost  retw 
to  as  the  Jones  that  would  meet  him  " 
two  thousand  men  p — Yes. 

Had  you  seen  Frost  and  Jones  i^ 
pany  anywhere  before  this  night  P — Nc 
saw  Mr.  Frost  on  Friday  night  in 
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**  Coach  and  HorBCS,"  and  I  saw  Jones  in 
IhepaHsage ;  Frost iras  iJi  iLc  kitchen. 

Kelly :  He  has  not  eaid  yet  that  he  saw 
Mr.  Frost  on  that  night. 

Solicitor  General:  What  night  do  you 
say  that  yon  saw  Mr.  Frost  in  the  kitchen  of 
ttie  "  Coach  and  Horses  "  P — Friday  night. 

And  what  night  was  it  that  yoa  saw 
Jones  in  the  same  passage? — The  same 
night. 

The  "  Coach  and  Horses  "  is  at  Black- 
wood?— ^Yes. 

Is  that  a  house  in  which  any  Chartist 
lodffe  has  heen  held  ? — Yes. 

On  that  Friday  night  was  there  any 
meeting  appointed  of  any  persons  at  that 
house  ? — ^Tes. 

What  were  they  called  ? — ^I  cannot  say, 
I  heard  some  say  that  there  was  a  delegate 
mnetin^  there  ;  but  I  do  not  know. 

Was  it  mentioned  at  that  place  on  that 
niffht  that  there  was  a  delegate  meeting  ? 
—Ko,  it  was  not. 

Was  there  any  meeting  there  on  that 
Friday  night  ? — Yes. 

Did  you  attend  that  meeting  ? — I  did. 

What  part  of  the  house  was  that  meeting 
held  in  P — ^In  the  long  room  upstairs. 

Was  there  a  meeting  in  any  other  part 
of  the  house  that  you  know  of? — Not  that 
I  know  of. 

Cross-examined  by  Kelly. 

You  say  there  were  a  great  many  persons 
at  different  places  forced  on  against  their 
will ;  tell  me  the  name,  if  you  can,  of  any 
one  person  that  was  forced  on  against  his 
will  P — It  is  a  thing  impossible  for  a  man 
to  tell  the  names  of  persons  where  there 
were  so  many  hundreds  in  the  mob. 

I  am  not  asking  you  what  is  possible  or 
impossible.  Attend  to  my  question.  I 
ask  yon  the  name  of  any  one  person  who 
was  forced  on  against  his  will;  can  you 
give  me  the  name  or  not  ? — ^I  can  give  you 
my  own  name  for  one,  I  can  give  my 
brother-in-law's  name  for  another. 

Give  me  your  brother-in-law's  name  ? — 
Thomas  WUliams. 

Where  does  he  live? — At  the  same 
place  where  I  live  myself. 

Name  another? — ^I  cannot  pretend  to 
name  people's  names,  for  I  do  not  know 
the  names  of  those  that  I  saw;  I  saw 
hundreds  there. 

can  give  me  explanations  by-and- 

the  meantime,  is  there  any  other 

that  you  can  name  who  you  will 

ertake  to  swear  was  forced  on  against 

~'l  ? — I  can  undertake  to  say  so  far 

{y  that  at  Bisca,  I  suppose  there 

from  four  to  five  hundred  people; 

prhen  they  came  to  Mr.  Crosses  house, 

aid  think  there  might  be  nearly  one 

red  more ;  and  we  were  nearly  all  in 

^  -^1  T6tnm«  whether  or  not. 
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Do  yoa  think  that  is  an  answer  to  my 
question,  when  I  a^k  you  to  name  one ;  1 
ask  you  to  name  one  besides  yourself  and 
your  brother-in-law? — I  do  not  know 
people's  names.    There  was  in  Bisca 

If  you  are  not  going  to  give  me  a  name, 
do  not  make  a  statement  till  you  are 
askeH  to  do  so.  I  ask  you  a  very  plain 
qnestion;  can  you  name  anyone?— There 
was  a  man  of  the  name  of  Coohe,  in  Bisca 
— ^I  am  positive  he  was  forced — an  agent 
under  Mr.  Lemon. 

Do  you  know  his  Christian  name  ? — No, 
I  do  not. 

Can  you  name  any  other  ? — There  are  a 
great  many  now  in  Monmouth,  witnesses, 
but  I  do  not  know  their  names. 

Those  are  all  the  names  you  can  give 
me  ? — Those  are  all  the  names  I  can  give 
you  at  this  present  time. 

What  are  you  by  business  or  occupation  ? 
— ^A  collier. 

For  whom  do  you  work? — For  Mr. 
Prothero  at  present,  when  I  am  at  home. 

Is  that  Mr.  Prothero  who  was  the  part- 
ner of  Sir  Thomas  PhiUips,  the  mayor  P — 
I  cannot  say  whether  they  are  in  partner- 
ship. 

is  that  the  gentleman  who  sits  there 
{Mr.  Prothero  was  j^ointed  out  to  the  wit- 
ness)  P — ^That  is  my  master. 

How  long  have  you  been  in  his  em- 
ploy ?  —  Not  long  at  this  present  time ; 
I  have  been  employed  for  him  at  difierent 
times. 

How  long  is  what  you  call  "this  present 
time  "  ? — I  suppose  I  have  been  a  month 
or  six  weeks,  or  perhaps  two  months ;  I 
cannot  exactly  say. 

I  want  to  know  whether  this  last  em- 
ployment began  before  or  after  the  riots  of 
the  4th  of  November  ? — After. 

How  soon  after  ? — Within  a  day,  or  two, 
or  three,  or  four  days;  it  was  within  a 
week;  I  believe  that  I  went  to  work  at 
throwing  out  the  water  within  two  or 
three  days  after  that. 

Did  he  apply  to  yoa,  or  you  to  him  P — I 
never  saw  his  person;  I  applied  to  his 
agent. 

When  was  it  that  you  first  gave  infor- 
mation to  anybody,  or  had  any  communi- 
cation with  anybody,  as  to  the  proceedings 
of  this  night  of  the  3rd  of  November ;  you 
went  home  you  say ;  I  want  to  know  how 
soon  after  the  riot  bad  taken  place  you 
first  made  any  communication,  or  gave 
any  information  to  anybody  about  what 
you  knew  of  that  affair? — I  gave  it  the 
next  day,  after  we  went  to  work  again. 

Do  you  mean  the  next  day  after  the  4th 
of  November  ? — No,  the  second  day  after 
I  commenced  work. 

When  was  that? — I  was  two  or  three 
days  idle  before  I  went  to  work  s^ter  the 
riot. 

1 
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Was  it  the  same  week  as  the  Monday 
the  4th  of  November  ? — Yes. 

Can  you  tell  me  what  day  P — No,  I  can- 
not; we  were  all  met  together,  and  we 
did  tell  everyone  of  ns  one  another  what 
we  had  seen. 

I  am  asking  you  whether  yon  gave  any 
information  to  anybody  which  led  to  yonr 
being  examined? — I  cannot  say  the  day 
of  the  month  when  I  gave  information. 

When  did  you  first  hear  of  the  riot  of 
the  4th  of  November  P — I  heard  it  on  the 
same  day. 

Then  you  can  tell  me  about  how  many 
days  afterwards  you  first  gave  any  infor- 
mation to  anybody  of  what  you  knew  P — ^I 
cannot  tell  you  how  many  days. 

About  how  many  days  P — ^I  cannot  say. 

Was  it  two,  or  three,  or  four  P — ^It  was 
more  than  that. 

Was  it  five  P — ^I  cannot  say. 

I  ask  you  again ;  was  it  the  same  week ; 
was  it  before  Sunday  P — No. 

Was  it  on  the  Sunday  P— No. 

Was  it  on  the  Monday  P — I  believe  it 
was  on  the  Sunday ;  I  think  the  first  in- 
formation I  gave  was  on  the  Sunday. 

To  whom  did  you  give  that  informa- 
tion P — ^To  Daniel  Evans, 

Who  is  he  P — He  was  a  constable  I 
think. 

Did  you  tell  him  all  that  yon  have  told 
us  now  to-day  F — No,  I  do  not  think  I  did. 

Then,  what  information  did  you  give  to 
Daniel  Evans  t — I  cannot  say  what  I  gave 
him. 

Yes,  you  can,  and  you  must ;  what  in- 
formation did  you  give  to  Daniel  Evans  ? 
— I  cannot  say  what  particularly  I  gave  to 
him. 

I  ask  you,  upon  your  oath,  to  tell  me 
what  it  was ;  what  did  you  tell  to  Daniel 
Evans  ? — Concerning  the  riot. 

I  want  to  know  what  it  was  concerning 
the  riot;  what  was  it  that  you  told  to 
Daniel  Evantt ;  if  you  recollect  what  people 
told  you,  and  what  you  heard  at  the  time 
of  the  riot,  you  can  recollect  what  you 
yourself  said  at  a  later  period ;  what  was 
it  that  you  said  to  Daniel  Evans  on  the 
Sunday  P — I  told  him  I  was  with  the  mob, 
and  I  told  him  what  happened,  I  believe, 
at  the  **  Coach  and  Horses." 

I  want  to  know  what  you  told  him  P — I 
cannot  tell  you  what ;  I  told  him  every- 
thing, as  nearly  as  it  laid  in  my  power, 
what  I  have  told  you  to-day. 

If  it  has  laid  in  your  power  to  tell  us 
now,  yon  can  tell  us  what  you  told  him ; 
I  ask  you,  upon  your  oath,  what  it  was 
that  you  tola  Daniel  Evans ;  tell  me  all 
you  told  himP — I  do  not  know  what  1 
told  him ;  it  is  of  no  use  for  me  to  go 
over  a  thing  I  cannot  be  positive  of;  I 
cannot  be  positive  whether  1  told  him  all 
or  not  all. 


I  am  not  asking  whether  you  told  him 
all  or  not ;  I  am  asking  you  what  it  was 
that  you  can  undertake  to  say  that  you 
did  tell  him ;  what  was  it  you  told  him  P 
— I  told  him  what  I  have  said  here. 

I  ask  you,  upon  your  oath,  to  tell  me 
now  what  it  was  you  told  him;  do  not 
tell  me  that  you  told  him  the  same ;  what 
did  you  say  to  him  P — He  asked  me  if  I 
saw  Froit  anywhere  on  the  Sunday  even- 
ing, if  I  do  not  mistake,  and  I  told  him  I 
did. 

What  else  did  you  tell  him  P — He  asked 
me  where,  and  I  told  him  at  the  "  Coach 
and  Horses." 

What  else  did  you  tell  him  P — I  told  him 
that  we  went  from  there  to  the  '*  Welch 
Oak,"  and  I  told  him  what  he  said,  when 
he  headed  them,  that  he  was  going  to 
meet  Ze^haniah  WiUiams  with  five  tnou- 
sand  men,  and  Jones,  of  Pontypool,  with 
two  thousand :  I  told  him  that. 

Anything  else,  or  is  that  all  that  vou 
can  remember  P  —  I  believe  I  told  him 
more  than  that. 

What  was  it  that  vou  told  him  beyond 
that  P — I  think  I  told  him  that  the  guns 
were  ordered  to  the  front,  at  the  **  Welch 
Oak,"  and  to  be  proved. 

Anything  more,  or  is  that  allP — I  do 
not  rememoer  that  I  told  him  anything 
more. 

To  whom,  after  DoMiel  Evans,  did  you 
give  any  information  P  —  I  gave  a  few 
words  to  Mr.  Prothero, 

When  P — The  d^  I  was  examined  by 
the  magistrates.  I  cannot  say  what  day 
of  the  month  that  was. 

The  day  you  made  the  deposition ;  that 
was  on  the  20th  of  November ;  then  am  I 
to  understand  that  you  gave  no  informa- 
tion to  anybody  except  to  Daniel  Evans, 
on  the  Sunday  that  you  have  spoken  of, 
until  you  gave  some  to  Mr.  Prothero  on 
the  day  you  were  examined  P — Not  to  my 
knowledge. 

Where  did  you  meet  with  Mr.  Prothero, 
or  how  came  you  to  see  him  on  the  day 
you  were  examined  P — I  met  him  at  the 
"  Westgate  "  Inn. 

What  made  you  go  to  the  "  Westgate  " 
InnP — I  was  brought  there  by  the  con- 
stable. 

Do  you  mean  that  you  were  appre- 
hended p — I  was  taken  as  a  witness,  Daniel 
Evans  told  me. 

Was  it  Daniel  Evans  that  came 
—Yes. 

I  want  to  know  whether  he  to. 
as  as  prisoner,  or  whether  he  merely 
sired  you  to  go  as  a  witness  P — He  i 
me  that  my  time  would  not  be  long, 
expected ;  that  he  only  wanted  mo  •*" 
evidence. 

He  came,  and  you  went  with  ^ 
Yes. 
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Where  did  yoa  go  to  in  the  first  place  ; 
to  the  "  Westgate  "  ?-~No. 

Where  did  you  go  first  P — I  went  to  the 
Union. 

Whom  did  yon  see  there  P — I  saw  Mr. 
Edwards  there. 

Did  you  see  Mr.  Edwa/rds  before  you 
flaw  Mr.  Protheror—YeB,  I  did. 

Did  you  make  any  communication  to* 
him  P — -Yes,  I  made  some  short  discourse 
to  him  of  eyidenoe. 

Then  you  were  incorrect  in  saying  that 
Mr.  Proihero  was  the  next  person  F — ^Yes, 
I  was  wi-ong ;  it  was  Mr.  Edwards. 

What  did  you  tell  Mr.  Edwards  f — I  told 
him  nearly  the  same  as  I  have  giyen  to- 
day. 

X  on  swear  that  P — I  swear  that  I  gave 
him  nearly  the  same  information,  not  all, 
I  believe. 

I  want  to  know  what  was  the  excep- 
tion p — ^I  might  have  given  all ;  I  cannot 
saj. 

Do  yon  believe  that  you  ^ve  all  the 
same  evidence  that  ^ou  have  given  to>day  P 
— ^No,  1  do  not  thmk  I  gave  it  all ;  I  ^m 
notpositive. 

Tnen  you  saw  Mr.  Proihero  ? — ^Yes. 

Did  you  tell  him  anything  about  it  P — 


What  did  you  tell  himP— I  told  him 
nearly  the  same  as  I  did  Mr.  Edwcurds, 

Have  you  any  reason  for  thinking  that 
there  was  a  part  of  the  statement  you 
have  made  to-day  kept  back ;  because  you 
say  you  do  not  think  you  told  him  all ; 
have  you  now  any  reason  to  think  that 
there  was  any  part  of  the  statement  kept 
back ;  if  so,  what  was  it  P — No,  I  was  net 
so  dose  as  I  am  to-day  by  this 


e 

gentleman;  I  did  not  know  they  were 
g^oing  to  examine  me  till  I  came  before 
Uie  magistrates. 

When  you  came  before  the  magistrates, 
who  examined  you  then  P — ^Mr.  Goles. 

Who  is  he  P — The  chairman  of  the  ma- 
gistrates ;  Mr.  Proihero  asked  me  some 
questions,  certainly,  and  Mr.  Coles  was 
chairman. 

Were  you  desired  to  state  all  you  knew 
about  this  matter  P — ^Yes ;  I  was  desired  to 
state  all  X  knew  about  the  prisoner  at  the 


When  did  you  first  tell  anybody,  until 

to-day,  about  a  man  having  said  that  the 

liers  were  all  Chartists,  and  that  the 

8   and  ammunition  were  packed  up, 

that  they  were  ready  to  come  up  if 

rould  go  down  and  fetch  them ;  when 

you  first  tell  anybody  about  that  till 

i  it  to-day  P — I  do  not  remember 

you  ever  do  it  P — Oh,  yes,  I  have  j  I 

10  doubt  of  it. 

-^omj  let  us  begin  at  the  begin- 


ning ;  did  you  tell  it  to  Daniel  Evans  f — 
No ;  I  did  not. 

You  say  that  all  this  was  stated  in  Mr. 
Frost*8  presence ;  you  mean  to  swear  that 
now  ?— He  was  present  in  the  room,  whe- 
ther he  heard  it  or  not. 

It  was  stated  in  his  presence  P — Yes,  it 
was. 

The  man  wearing  a  glazed  hat  said  that 
he  came  from  Newport,  that  the  soldiers 
were  all  Chartists,  and  that  the  arms  and 
ammunition  were  packed  up,  and  that  they 
were  ready  to  come  up  if  we  would  go  and 
fetch  them;  you  say  that  was  stated  in 
Mr.  Frost* 8  presence  P — Yes. 

Did  not  that  appear  to  you  to  be  a  very 
material  and  imnortant  statement  P — Yes. 

Then,  now  tell  me  if  you  cannot  re- 
member to  whom  you  first  told  thatP — 
I  have  told  it  to  Mr.  Edwards,  if  I  am  not 
mistaken. 

The  magistrate  P — ^Yes ;  and  there  are 
many  other  things  that  I  have  not  told 
yet. 

I  am  not  asking  you  about  other  things, 
but  about  this  thing;  when  was  it^lhat 
you  told  it  to  Mr.  Edwards  ? — I  cannot 
say. 

Was  it  when  you  saw  him  and  gave  him 
an  account  of  Mr.  Frost,  and  of  your  going 
to  this  meeting  P — No. 

Then  you  can  tell  me  when  it  was  P — I 
cannot. 

I  ask  you,  upon  your  oath,  to  tell  me,  if 
you  can,  whom  you  ever  told  about  this, 
and  when ;  give  me  an  answer  one  way  or 
the  other  ? — ^Yes  ;  to  Mr.  Phelps, 

When  P — I  cannot  remember  the  day. 

I  am  not  asking  you  the  day  of  the 
month  P — The  last  time  I  came  to  New- 
port ;  before  I  came  to  Monmouth. 

When  did  you  tell  it  to  Mr.  Phelps  ? — 
I  told  it  to  Mr.  Edwa/rds,  merely,  in  the 
street :  I  do  not  know  that  I  was  examined 
to  it. 

I  am  not  asking  you  where  but  when  P — 
I  cannot  say  when. 

Which  did  you  tell  it  to  first,  Mr.  Ed* 
wards  or  Mr.  Phelps  ? — I  cannot  say  that. 

Did  you  tell  it  to  Mr.  Proihero  ? — No, 
not  to  my  knowledge. 

Can  you  tell  me  anybody  else  to  whom 
you  told  it  P — Not  to  my  knowledge. 

At  what  time  was  it  that  you  left 
Blackwood,  on  the  Sunday  evening?  — 
It  was  between  seven  and  eight  o'clock, 
I  suppose  ;  I  do  not  know  anything  about 
the  time,  from  the  time  we  left  till  we 
came  back. 

Can  you  tell  me  what  time,  or  about 
what  time,  it  was  when  you  got  to  Pye 
Comer  P— No,  I  cannot ;  I  never  saw  a 
watch,  nor  a  clock,  from  the  time  I  went 
away  till  I  got  home. 

Where  were  you  at  day-break  P — At  Pye 
Comer. 

I  2 
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How  long  did  you  stay  at  Pye  Corner  P 
— I  stopped  none. 

Yes,  yon  did,  becanse  you  told  us  a  long 
story  about  what  Mr.  Frost  said  there  P — 
They  made  no  stop. 

There  was  no  stop  at  all  at  Pye  Comer  P 
— Not  to  my  knowledge ;  I  do  not  know 
what  was  done  after  I  went  away. 

Will  you  swear  that  it  was  not  ad  late 
as  seven  o'clock  in  the  morning,  when  you 
were  at  Pye  Corner  P — I  will  not  swear 
anything  about  it. 

Will  you  swear  that  it  was  not  as  late 
as  eight  o'clock  when  you  were  at  Pye 
Corner  P — No. 

Then  it  might  have  been  at  eight  o'clock 
in  the  morning  ? — It  was  not. 

Then  you  will  swear  that  it  was  not  so 
late  as  eight  o'clock  p — I  do  not  believe  it 
was,  by  the  light. 

Will  you  swear  that  it  was  not  P — No ; 
I  will  not  swear  to  any  time. 

How  far  is  Pye  Comer  from  Newport  P 
— I  cannot  say. 

Is  it  not  somewhere  about  a  mile  and  a 
half  or  two  miles  ? — It  is  more  than  two 
miles. 

Between  two  and  three  miles  P — I  sup- 
pose it  is. 

How  soon  after  you  had  been  at  Pye 
Comer  did  you  leave  the  people  to  go 
home  P— I  left  the  people  directly,  and  I 
went  into  the  fields ;  I  Equatted  a  little  in 
the  briars  and  brambles,  and  then  I  got 
through  the  hedge  into  a  field,  and  went 
under  hedge. 

Was  it  directly  after  you  had  left  Pye 
Corner  P — Yes. 

How  far  is  it  from  Pye  Comer  to  your 
house  P — I  cannot  say. 

Tell  us  somewhere  about;  you  know 
something  of  distances,  a  man  of  your 
age  P — I  suppose  the  road  I  went  it  might 
be  twelve  miles. 

At  what  time  did  you  get  home  P — I  was 
home  bv  ten  o'clock. 

Not  before  P — No,  nothing  to  speak  of. 
I  do  not  think  I  was  anything  before ;  it 
was  somewhere  thereabouts.  By  my 
clock  it  was  before  ten;  my  clock,  I 
believe,  was  not  altogether  right;  1  am 
not  certain. 

How  loDg  were  you  going  home  P — That 
is  more  than  I  can  tell ;  I  had  no  time- 
piece. 

You  cannot  tell  at  all  P — No. 

I  ask  you,  upon  your  oath,  were  you 
not  in  your  bed  at  home  between  nine  and 
ten  o'clock  P — I  was  in  my  house,  with  my 
clothes  off*,  before  ten  o'clock. 

Were  you  not  in  your  bed  between  nine 
and  ten  o'clock  p — ^I  was  in  my  house 
before  ten  o'clock,  and  with  my  clothes 
oflF. 

Were  you  not  in  bed  ?— Certainly,  I 
was. 


Were  you  not  in  bed  shortly  afi«r  nine 
o'clock  that  morning  P-^I  was  not. 

Do  you  know  a  person  named  Mary 
Jo7ies  ? — Yes. 

Did  Mary  Jones  come  to  your  house 
that  morning  P — Yes. 

Did  she  see  or  know  that  you  were  in 
J  bed  P — My   wife    said    she    came  to    the 
house,  and  she  said  that  I  was  in  bed. 

How  long  had  yon  been  in  when  she 
came  to  the  house  r — ^I  cannot  tell. 

I  do  not  want  to  ask  you  exactly,  but 
within  half  an  hour  P — Not  many  minutes. 

Were  you  in  bed  when  she  came  P — Yes. 

With  regard  to  Pye  Comer;  can  you 
name  any  person  who  was  present  wnen 
Mr.  Frost  said  any  one  word  of  the  kind 
you  have  mentioned  P  —  The  man  was 
there  close  by  with  a  glazed  hat  and  a 
drab  coat. 

The  same  man  who  came  and  told  yon 
about  the  soldiers,  and  eyerything  of  uiat 
kind  P— Yes. 

Anybody  else  P — Not  that  I  can  name ; 
I  did  not  know  the  people. 

^Do  you  know  at  all  who  this  man  was  ? 
— No,  I  did  not  know  his  person ;  I  should 
know  him  if  I  saw  him,  but  I  do  not  know 
his  name. 

Have  you  ever  seen  him  before  P — ^No, 
not  that  1  know  of. 

Have  you  ever  seen  him  since  ? — ^No. 

Did  you  never  hear  him  called  by  any 
name  P — I  heard  some  people  say  that  his 
name  was  Reynolds,  that  they  thought 
that  was  his  name. 

Did  you  hoar  him  called  by  any  name  ? 
— That  night  do  you  mean  P 

You  only  saw  him  that  night ;  did  you 
hear  him  addressed  by  any  name  P — No. 

Nor  hear  his  name  in  his  presence  P — 
No. 

Is  there  any  other  person  at  all  who 
was  present,  and  within  hearing,  while 
Mr.  Frost  made  any  part  of  this  statement 
that  you  have  told  us  of  P — Not  that  I  can 
name. 

Or  describe  P — ^No,  not  people  that  I  do 
know. 
{A  d&position  toa^  shown  to  the  witness^ 

Is  that  your  handvrriting  P — ^Yes. 

Kelly:  I  should  desire  this  deposition 
to  be  read.  I  presume  this  was  read  over 
to  you  before  you  signed  it  P — I  believe  it 
was. 

Was  it  read  over  or  not  P — Yes. 

Did  you  hear  it  P — I  heard  it  read. 

And  did  you  swear  to  it  P — I  be' 
did. 

Have  you  any  doubt  that  you  swoi 
it  as  true  P — I  swore  to  it  as  true. 

The  deposition  of  James  Hodge  was  r 

as  follows : — 

"  James  Hodge  sworn  :  states,  I  am  a  t^ 
and  live  at  Monythusloyne ;  I  am  at  prese 
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Mr.  Prothero'a  employ;  I  live  at  Woodfifld 
nemr  the  Blackwood ;  I  was  at  home  on  the 
eTeniDg  of  Sunday  the  3rd  of  November ;  I  was 
at  home  that  eveainic  at  seven  o*clock ;  a  number 
of  men  came  to  my  house  that  night ;  they  were 
from  seven  to  ten ;  they  were  armed ;  there  was 
a  gun  or  two  and  a  pike  or  two ;  they  told  me 
I  most  go  with  them  to  the  Blackwood  to  meet 
Mr.  Frost  at  the  'Coach  and  Horses';  the 
'  CoAch  and  Horses '  is  kept  by  Richard  Pugh  ; 
I  was  compelled  to  go  with  them  ;  at  the '  Coach 
and  Horses '  I  saw  Mr.  Frost  and  another  man 
with  him  ;  that  man  was  a  stranger  to  mc ;  he 
had,  to  the  best  of  my  knowledge,  afi  well  as  I 
eoold  tell  by  the  light  of  the  candle  and  lantern, 
a  light  dmh  coat,  a  cased  hat.  and  a  red  cravat 
Tcund  his  neck;  there  were  a  considerable 
namber  of  men  present ;  Mr.  Frost  advanced  up 
the  Blackwood  about  80  yards,  and  said  that  he 
would  scour  the  Blackwood  first;  then  there 
was  some  of  the  people  said  they  would  rather 
r.ot  fyt  it  to  be  scoured ;  it  was  not  then  scoured ; 
I  do  not  know  what  happened  after,  not  by  that 
party  whatever ;  Mr.  Frost  desired  us  to  follow 
him  to  the  '  Cefn ' ;  when  we  got  to  the  road 
turning  towards  Abercarae,  some  turned  the 
road  towards  Abercame  and  the  others  con- 
tinned  along  the  tram-road ;  he  said  that 
Zephaniah  Williams  with  about  five  thousand 
men  would  meet  us  at  the '  Cefn ' ;  he  said  Jones, 
of  Footj'pool,  was  to  meet  him  with  about  two 
thousand ;  I  next  saw  Mr.  Frost  at  Pye  Comer ; 
OQ  the  way  down  from  Blackwood  to  Pye  Comer 
we  met  a  man  on  horseback  with  a  candle  and 
lantern  in  his  hand;  it  was  near  Mr.  Cross's 
boose ;  he  told  us  to  proceed  on  ;  that  Mr.  Frost 
was  there  with  a  body  of  men  waiting  for  us ; 
some  made  a  remark,  that  wliat  was  the  good 
of  icoing  there  without  arms ;  the  persons  re- 
turoed  with  an  answer,  that  there  was  plenty  of 
guDS,  bayonets,  and  ammunition  there ;  at  Pye 
Comer  I  heard  Mr.  Frost  order  the  guns  to  the 
froQt  to  prove  them ;  he  ordered  the  pikes  on 
next ;  I  ran  up  to  Mr.  Frost  and  said  to  him, 
'  In  die  name  of  God  what  are  you  going  to  do, 
are  yoa  going  to  attack  any  person  or  place  ? ' 
be  said,  *  Yes,'  that  they  would  attack  Newport 
and  take  it ;  he  said  he  would  blow  down  the 
bridge,  to  stop  the  Welsh  mail  proceeding  to 
]ffinningfaam  ;  he  said  there  would  be  delegsites 
at  Birmingham  to  wait  the  mail  for  an  hour  and 
a  half  after  time,  and  if  it  did  not  arrive  there  in 
an  hour  and  a  half  afier  time,  it  would  be  the 
siffnal  for  them  to  attack  Birmingham,  and  it 
wo>nld  go  tbroogh  the  North  of  England,  Scot- 
land, and  all  the  nation  ;  on  hearing  that  from 
Mr.  FroBt,  I  said  he  might  as  well  lead  us  all  to 
the  slaughter-house;  I  told  him  it  imitated  a 
ber  leading  a  flock  of  lambs  to  a  slaughter- 
le  ;  I  said  to  to  him,  <  For  God's  hake  desire 
nen  to  return  to  the  hills  ; '  he  asked  me  if 
~gbt  so,  and  he  turned  away  from  mc  with 
scornful  look,  as  I  thought ;  I  tried  all 
J  down  to  make  my  escape  ;  I  then  found 
portunity  of  escaping  with  great  difficulty ; 
>t  know  the  prisoner ;  as  I  passed  through 
rwd  I  said  to  the  men  I  thought  it  better 
tire  ;  I  am  not  in  custody  upon  any  charge 
1  know  of;  I  have  been  examined  by  Mr. 
" '    -id  Mr.  Prothero  before  I  came  into 


this  room  as  to  the  facts  I  have  stated  ;  I  was  8o 
examined  at  the  workhouse,  and  at  this  house 
likewise  ;  it  was  this  morning  at  the  workhouse 
by  Mr.  Edwards,  and  since  here  by  Mr.  Pro- 
thero ;  I  am  not  a  prisoner." 

Kelly :  Just  let  me  know  if  I  have  taken 
your  account  correctly  about  one  part  of 
this  matter.  I  understood  you  to  say  that 
yon  told  Daniel  Evans  on  the  Sunday, 
among  other  things,  that  Mr.  Frost  ordered 
the  guns  to  the  front  to  be  proved^  at  the 
•*  Welch  Oak"?— I  did  not  say  that  Mr. 
Frost  ordered  them.  I  do  not  know  who 
ordered  them. 

That  they  were  ordered  P — That  they 
were  orderea. 

Kelly :  Will  your  Lordships  permit  mo 
to  ask  if  that  appears  so  upon  your  notes, 
as  to  his  having  told  Daniel  Evans, 

TiNDAL,  C.J. :  Do  you  mean  in  the  exa- 
mination in  chief? 

Kelly :  No,  in  the  cross-examination  as 
to  what  he  told  Evans  on  the  Sunday. 

TiNDAL,  C.J. :  *'  I  think  I  told  him  that 
the  guns  were  ordered  to  the  front  to  bo 
proved." 

Pabke,  B.  :  At  the  "  Welch  Oak." 

TiNDAL,  O.J. :  Ho  does  not  there  say 
that  Frost  ordered  them,  but  that  they 
were  ordered. 

Kelly :  Were  the  g^ns  ordered  in  front 
to  be  proved  once  or  more  than  once  ? — 
To  bo  proved  only  once. 

Were  the  guns  ordered  in  front  at  all 
more  than  once  ? — Yes. 

When  were  the  guns  ordered  in  front  ? — 
They  were  ordered  to  take  the  front  at 
Pye  Comer  and  at  the  ''Welch  Oak"; 
they  were  ordered  to  bo  proved  at  the 
**  Welch  Oak." 

Now,  you  have  heard  your  deposition 
read,  I  want  to  ask  you  again,  can  you 
tell  me  to  whom  and  when  you  first  said 
anything  about  a  man  having  told  you 
that  the  soldiers  were  Chartists? — No,  I 
cannot. 

How  long  have  you  been  in  the  habit  of 
attending  tne  meetings  of  those  people  ? — 
I  attended  one  of  the  first  meetings  that 
ever  was  attended  at  the  **  Greyhound." 

When  was  that  ? — I  cannot  tell ;  that  is 
the  first  that  ever  was  held  there. 

Had  you  been  for  several  months  in  the 
habit  of  attending  their  meetings  ? — No, 
I  never  attended  another  till  I  attended 
that  on  the  Friday  night  previous  to  the 
riot. 

Was  that  meeting  at  the  *'  Greyhound  " 
long  ago  P — It  is  getting  on  for  a  twelve- 
month. 

Then  you  attended  a  meeting  about  a 
twelvemonth  ago,  and  no  other  till  the 
meeting  at  the  **  Coach  and  Horses  "  ? — 
No  association  meeting. 

You  are  quite  sure  that  you  did  not 
stop  at  all  at  Pyo  Comer?— I  am  quite 
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sure  that  I  did  not  stop  at  all,  no  farther 
than  go  off  the  road  to  take  my  way  off. 

Foreman  of  the  Jv/ry :  Did  you  hear  Mr. 
Frost  make  any  remark  when  the  man 
with  a  glazed  hat  made  that  statement 
about  the  soldiers  P — No,  not  that  I  know 
of. 

When  at  Pye  Comer  Mr.  Frost  made 
the  statement  to  yon  about  blowing  np 
the  bridge  at  Newport,  and  so  on ;  did 
he  do  so  in  a  low  voice  to  yon  personally, 
or  so  that  all  the  people  might  hear  P — It 
was  not  a  low  voice,  and  it  was  not  a  lond 
voice. 

Was  it  told  you  atf  a  secret  P — No,  it  was 
not  a  secret,  I  think. 

Did  you  think  you  were  obliged  to  hide 
yourself  after  you  made  your  escape  ? — 
Yes. 

For  how  long  do  you  think  P — ^Not  many 
minutes. 

While  the  crowd  was  passing  P — Some 
were  passing,  and  then  I  got  into  the 
field,  and  then  I  turned  up  again  and 
squatted  again;  but  all  the  time  I  wafi 
squatting  I  suppose  I  did  not  lose  more 
than  fifteen  or  ten  minutes,  perhaps,  or 
perhaps  five. 

George  Lloyd. — Examined  by  Sir  F,  Pollock 
on  the  voir  dire* 

[I  live  at  Coalbrook  Yale.  I  am  not 
rated.  I  live  in  part  of  the  house.  My 
mother-in-law  lives  in  the  rest.  She  takes 
the  house  of  the  landlord ;  she  rents  it  of 
her  brother-in-law.] 

Sir  F.  Pollock :  My  Lord,  the  question 
is  this,  whether  George  Lloyd,  who  is 
merely  living  in  part  of  a  house,  should 
not  have  been  described,  as  Johyi  Matthews 
is  below,  as  **  abiding  at  the  house  of"  so- 
andnso,  "  in  the  parish  of  *'  so-and-so ;  be- 
cause if  he  is  merely  in  the  parish  as  a 
lodger  or  as  a  servant,  the  description  is 
insaffioient,  unless  it  states  what  house  he 
is  living  at.  If  he  is  a  housekeeper  like 
the  first  witness,  upon  whom  an  objection 
of  this  sort  was  raised,  it  may  be  said  that 
that  is  a  proper  description  of  him ;  that 
he  being  a  housekeeper  there,  that  is  all 
you  can  say ;  but  here,  Lloyd  liviu^  with 
his  mother-in-law,  whose  house  it  is,  the 
proper  description  would  have  been,  not 
*  *  George  Lloyd,  of  the  parish  of  Aberys- 
truth,in  the  county  of  Monmouth,"  but 
/*  George  Lloyd,  living  at  the  house  of  his 
mother-in-law,  in  the  parish  of  Aberys- 
truth,  in  the  county  of  Monmouth.'^ 

TiNDAL,  C.J. :  I  understood  him  to  say 
**  My  mother-in-law  takes  the  house,  I 
hire  part,  I  am  not  rated,  I  have  two 
rooms  in  it." 

Sir  F.  Pollock :  One  room. 

Attorney  General:  He  lives  there  with 
his  family. 


TiNDAL,  C.J. :  He  has  the  part  of  the 
house  in  which  he  lives  as  his  separate 
abode ;  he  could  not  be  turned  out  of  it. 

Sir  F.  Pollock :  What  do  you  pay  your 
mother  P — ^I  pay  8«.  a  month. 

TiKDAL,  C. J. :  I  think  there  is  no  objec- 
tion to  the  description. 

Examined  by  Ludlow. 

[I  live  near  Zephaniah  Willitums.  Aa  I 
was  going  home  from  Nant-y«glo  about 
six  oVjlock  on  Sunday  evening,  Novem- 
ber 3,  I  fell  in  with  forty  or  fifty  men. 
They  asked  me  where  I  was  going  and 
said,  **  Damn  your  eyes !  you  must  go  with 
us,'*  and  they  took  me  to  Z^haniah 
Williams*  s,l 

Did  you  observe  whether  any  of  them 
had  anything  in  their  hands  P — ^Yes,  a 
great  many  nad  some  weapons  in  their 
hands  of  different  sorts,  and  some  few  had 
none 

What  sort  of  weapons  were  they  which 
they  had  in  their  hands  P — Some  had 
spears,  some  had  old  knives  on  the  end  of 
a  stick,  and  long  rods  of  iron  peaked  at 
the  end. 

Was  anythi^  given  to  you  when  jou 
were  there  ?— x  es,  they  gave  me  a  pieoe 
of  a  mop-stick,  and  they  told  me  to  take 
that  with  me  to  defend  myself. 

How  long  did,  you  staj  at  Zephaniah 
Williams's  house  ?  —  I  did  not  stop  no 
time ;  they  were  all  out  directly,  to  go  on 
to  the  mountain. 

Did  you  go  with  them  to  the  mountain  P 
— ^Tes,  I  went  alou^  with  them. 

About  how  far  is  the  mountain  from 
Zephaniah  Williams's  house  P — ^About  two 
miles. 

Is  it  between  Ebbw  Vale  and  Nant-y- 
glo  P — Yes,  on  the  top. 

Did  you  stay  there  for  any  time  P — Yes, 
from  two  hours  and  a  half  to  three  hours. 

While  you  were  there,  did  other  per- 
sons come  to  the  place  ? — ^Yes,  they  were 
coming  in  droves  from  all  parts. 

To  what  number  do  you  think  they 
came  in  in  droves  P — I  should  think  four 
or  five  thousand  there ;  but  it  was  so  very 
dark  that  I  could  not  judge  exactly. 

Did  you  see  whether  they  had  anything 
in  their  hands  or  not  P — Yes,  they  had. 

Of  the  same  description  as  the  others 
had  P— Yes,  of  the  same  descript' —  ***"* 
the  others  had. 

Is  there  a  tump  upon  that  moui. 
Yes. 

A  place  higher  than  the  rest  P- 
place  off  the  road,  upon  one  sid*- 
road. 

Did  you  see  Zephaniah  Williams  r- 
he  got  on  the  top  of  this  tump. 

When  he  got  upon  the  tump,  ^u^ 
people  stood  by,  did  you  hear  h'-~ 
anything  P 
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Kelly :  I  presume  that  your  Lordships 
will  hold  what  was  said  by  Zephaniuh 
WUliame  to  be  admissible,  upon  the  same 
ground  as  that  which  was  said  by  that 
person  named  Beed,  before  objected  to.  I 
shall  not  repeat  the  objection;  I  would 
only  now,  once  for  all,  beg  your  Lordships 
to  consider  that  we  object  to  the  admis- 
sion of  it ;  it  will  not  be  necessary  for 
your  Lordships  to  hear  it  argned  again. 

TwDAL,  C.J. :  This  is  not  exactly  upon 
the  same  gronnd  as  the  other.  There  is 
evidence  before  ns  that  the  prisoner  at  the 
bar  referred  to  the  name  of  Zephariiah 
Witliama,  and  stated  that  he  was  coming. 

Kelly:  No  donbt.  I  do  not  deny  that 
there  is  evidence  that  Zephaniah  Wil- 
liafn9  had  been  named  by  the  prisoner; 
and,  for  anght  I  know,  may  afterwards 
have  been  joined  with  him.  The  ground 
of  my  objection  is,  that  this  took  place 
before  the  prisoner  was  present,  and  be- 
fore he  joined  the  body  that  afterwards 
marched  into  Newport. 

Lvdlow:  Did  yon  hear  Z^haniah  Wil- 
li4ims  say  anything  F — 1l  es. 

What  did  you  hear  him  say  ? — He  got 
on  the  tump,  and  he  said,  **  My  dear  Char- 
tists, you  need  not  be  fdghtened  because 
we  are  bound  to  be  at  Newport  at  two 
o'clock  ;"  he  said,  **  The  soldiers  will  not 
touch  you." 

Did  he  say  anything  further  P — He  said 
eomething  in  Welsh,  but  I  did  not  know 
what  it  was. 

Did  you  hear  whether  there  were  others 
on  the  road  or  not  P — Yes  ;  he  said  a  lot 
was  to  meet  them  from  all  parts. 

Kelly :  It  is  rather  too  much  a  leading 
question  to  put  the  words  into  the  wit- 
ness's mouth. 

LuSlow :  Will  you  tell  my  Lords  and 
the  jury  all  that  he  said,  as  nearly  as  you 
€stai  remember? — ^He  said  something  in 
Welsh,  but  I  did  not  know  what  he  said, 
and  then  they  all  started  down. 

Was  imy  answer  made  by  anybody  to 
what  WUMams  saidP — ^They  said,  **  CTome 
on,  my  boys." 

When  he  said,  "  The  soldiers  will  not 
hurt  you,"  was  anything  said  in  answer  to 
that? — ^The  men  all  whooped,  and  said, 
•*  We  do  not  care  for  them." 

Did  they  say  anything  further  P — No, 
they  all  marched  away. 

you  were  going  along,  was  anything 
c  to  any  of  the  houses  as  you  passed  P 

9. 

lat  was  done  P — ^There  was  knocking 
^oors  open,  and  breaking  the  windows 
^"iking  people  out  of  bea. 

it  was  done  with  the  people  whom 

.ook  out?—* They  took  them  along 
-  ^hem. 

erep — ^Where  they  were  going;  to 

-t. 


What  do  you  mean  by  taking  them; 
was  anything  done  to  make  them  go  P — 
Yes. 

What  ? — If  they  did  not  come  they  were 
dragging  them  out;  they  pressed  them 
to  go. 

Did  you  at  any  time  show  any  unwil- 
lingness to  go  any  further  P — I  made  my 
escape  on  the  road ;  and  they  were  push- 
ing me  on,  and  knocking  me  on  the  back 
with  a  stick,  and  they  swore  they  would 
serve  me  out,  if  I  did  not  come  along  with 
them. 

Is  there  any  canal  anywhere  along  the 
line  of  road  P — Ai  Abercame. 

Did  anything  happen  to  you  at  the 
canal  P — Yes,  they  tnrew  me  in. 

Into  the  canal? — Yes. 

AUorrwy  General:  Your  Lordship  will 
see  Abercame  rather  more  than  half  way 
between  Newbridge  and  Eisca. 

TiUDAL,  C.J. :  Yes. 

Lvdlow :  What  had  you  been  doing  just 
before  they  pushed  you  into  the  can^  P — I 
was  trying  to  make  my  escape  from  them. 

And  they  pushed  you  into  the  canal  P — 
Yes ;  thev  were  saying  all  along  the  road 
they  would  serve  me  out. 

l5id  you  get  out  of  the  canal  P — Yes. 

Was  anything  done  to  you  after  you  got 
outP — After  I  got  out  they  pushed  me 
along,  but  I  could  not  walk  from  cold  and 
wet.  I  was  quite  stiff,  and  dropped  as 
they  were  pushing  me  along,  and  I  lay  on 
the  road,  and  afterwards  I  got  to  a  small 
house  at  Abercame,  and  I  asked  them  to 
take  me  in,  and  so  they  did;  they  were 
gone  to  bed,  but  I  knocked  them  up. 

[About  half-past  six  in  the  morning  I . 
lefl  the  house,  and  made  my  way  towards 
home,  and  in  myway  I  met  from  twenty 
to  thirty  men.  They  took  me  with  them 
by  force  on  the  road  back  to  Newport.  I 
went  with  them  near  to  Newport.] 

As  you  were  coming  towards  Newport, 
did  you  meet  any  coming  back  P — Yes  ; 
they  were  running  back  in  all  directions, 
some  with  their  nats  on,  and  some  with 
their  hats  in  their  hands. 

Upon  seeing  them  coming  back  in  all 
directions,  dia  you  and  the  men  that  you 
were  with  turn  backP — I  wanted  to  cut 
back  with  the  first  running  back,  and 
they  said,  "  Damn  your  eyes,  what  is  the 
matter  P  " 

The  others  desired  you  to  stay,  for 
what  P — To  know  what  was  the  matter. 

Kelly:  This  must  have  been  after  the 
transaction. 

Lvdlow:  This  is  the  party  in  retreat. 
{To  the  witness,)  Upon  loaining  what  had 
passed  they  turned  back  P — Yes, 

Cross-examined  by  Kelly, 

£It  was  between  six  and  seven  o'clock 
when  we  went  to  the  mountain  where 
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WiUiams  was;  this  was  eight  or  ten 
miles,  or  perhaps  more,  from  Aberccume. 
We  got  to  Abercame  between  one  or  two 
in  the  morning.  We  stopped  on  the  hills 
from  two  and  a  half  hoars  to  three  honrs. 
I  do  not  know  where  Oefn  is ;  I  do  not 
know  Mr.  Froat. 

James  James  sworn. — Examined  by 
Tcdfourd, 

I A  miner.    I  know  Zephaniah  Williams  ; 

he  keeps  a  beer-shop,  the  **  Royal  Oak," 

at  Nant-y-glo,   about    twenty-one    miles 

from  Newport ;  there  is  a  tram-road  from 

Nant-y-glo  to  Newport.      There    was    a 

Chartist  lodge  at  Williams^s.    I  attended 

it.     1  was  at  Zephaniah    WilUams^s  on 

Sunday,  November  3,  from  half-past  ten 

to  eleven,  and  again  in  the  afberncon  about 

three  o'clock.     Zephaniah  WiUiams  and 

many  people  were  there.    A  strange  man 

told  us  to  come  up  on  the  mountain,  to 

meet  about  six  o'clock,  and  if  we  did  not 

come  we  should  be  in  danger.   He  said  we 

were  to  bring  bread  and  cheese  with  us, 

as  perhaps  we  should  want  victuals  before 

we  came  back.     He  said  that  we  should 

hear,  when  we  got  upon  the  mountain, 

what  we  were  to  do ;  nothing  else.  Zepha^ 

niah   Williams  told  people  in  Welsh  to 

come    up    to    the    mountain  that  night, 

and  to  bring  bread  and  cheese  with  them. 

I  went  to  the  mountain  and  stayed  an 

hour  and  a  half  or  two  hours.     I  saw  a 

man    come    and    speak    with   Zephaniah 

Williams  when  we  got  down  on  the  tram- 

ro8.d.] 

Did  you  hear  anything  that  passed 
between  that  man  and  Zephaniah  Wil- 
liams?— ^Yes;  the  man  came  and  asked, 
what  did  we  want  down  at  Newport ;  we 
were  going  to  be  killed,  all. 

Did  you  hear  Zephaniah  make  any 
answer  to  that  P — ^Yes ;  Zephaniah  an- 
swered him,  **No,"  says  he,  **  I  hope 
that  we  shall  all  come  safe  back ;  nobody 
will  be  killed  there." 

At  the  time  that  those  words  passed 
between  Zephaniah  and  the  man,  were 
the  people  coming  down  from  the  moun- 
tain P — ^No,  they  came  down  to  the  tram- 
road. 

After  this  conversation  between  Zeph^a- 
niah  and  the  man  you  have  told  us  of, 
did  the  body  move  on  along  the  tram- 
road  P — ^Yes ;  they  called  upon  us  to  go 
on,  and  on  we  went. 

[I  twice  tried  to  escape  but  was  stopped. 
I  went  down  with  them  as  far  as  Btowe 
Church ;  that  was  somewhere  about  nine 
o'clock  in  the  morning.  I  was  going  on 
towarvis  Newport.  As  we  were  going 
down  towards  Newport  I  heard  firing ;  the 
people  when  they  heard  the  firing  turned 
bacK,  and  I  turned  back  and  went  homo ; 


it  was  a  very  short  time  after  we  heard 
the  firing  when  we  went  home.3 

Cross-examined  by  Sir  jP.  PoUock. 

IWUliams    talked    about    the    people 

providing  bread  and  cheese.    I  have  heard 

nim  tell  the  people  to  keep  the  peace,  but 

this  was  three  or  four  months  before  the 

riot.    Many  times,  at  the  Chartist  lodges, 

he  told  us  not  to  drink  too  much  beer,  but 

to  keep  the  peace.    I  have  heard  Vincent's 

name  mentioned  many  times.      I    have 

heard  Williams  say  he  was  a  prisoner  at 

Monmouth.     I  have  heard  that    Vincent 

had  been  there.    The  people  there  liked 

him  very  much ;  the  p^ple  knew  he  was 

in  gaol.    I  have  heard  them  speak  about 

him.    It  was  about  nine  o'clock  when  the 

people  met  us. 

« 

James  Samuel  sworn. — Examined  by 

Talfowrd. 

I  am  a  hallier,  and  keep  a  beer-house 
or   pnbHc-house  called  the  "Coach  and 
Horses  "  on  the  road  between  Nant-y-glo 
and  Newport.    On  Sunday  night,  Novem- 
ber 3,  about  half-past  eleven,  a  number  of 
men  came  to  my  house  when  I  was  in  bed. 
They  knocked  and  1  let  them  in.     I  can- 
not say  how  many  there  were ;  I  thonght 
to  turn  back  aud  go  to  bed,  but  before  I 
got  to  bed  another  party  came,  and  I  had 
to  turn  back  again  ;  and  then  there  was  a 
rush  made,  and  the  house  was  all  full. 
Zephaniah  Williams  was  not  one  of  them. 
The  first  party  went  off,  and  another  party 
came,  ana  one  was  a  very  big  man,  who 
stopped  for  some  time  and  ordered  beer 
for  others,  and»  told  them  to  go.     When 
the  most  part  were  gone,  about  half-past 
one  to  two  o'clock,  Zephaniah  Williams c&me 
in ;  he  appeared  to  be  quite  wet ;  he  sat 
down  by  the  fire  and  drank  a  pint  of  beer. 
He  asked  me  where  were  my  horses ;  I 
told  him  they  were  at  a  place  that  was 
about  two  miles  above,  where  I  had  a  little 
land  ;  I  do  not  know  that  I  mentioned  how 
far  it  was;   but  I  mentioned  the  place. 
Then  in  a  little  time  I  was  fearful  that 
some  person  might  go  to  my  stable,  which 
was  the  other  side  of  the  road,  where  there 
were  five  ;  and  I  told  Williams  that  I  had 
one  at  home.    I  called  my  servant  up,  and 
sent  him  off  with  a  horse  and  tram.     I 
cannot  say  whether   WiUiams  mentioned 
Newport  or  no.    He  said,  as  he  ough    ' 
be  down  something  sooner ;  he  though' 
ought   to   be    down    about    four   o^h 
I  called  my  boy,   Henry  Smith.     He 
went  off  and  drove  the  tram,  with  Willu 
in  it.     My  house  is  fifteen  and  a  half  m- 
from  Newport.] 

Cross-examined  by  KeUy, 

iWiUiaTns  behaved  quietly  in  my  ho 
he  called  for  a  pint  of  beer  and  paid  foi 
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Thoro  was  nothing  to  complain  of.  They 
were  not  all  quiet,  they  stole  some  of  my 
things. 

Henry  Smith,  sixteen,  servant  to  the 
last  witness  spoke  to  driving  Williams  and 
others  in  the  tram  towards  Newport,  and 
passing  large  bodies  of  armed  men  on  the 
way.  Williams  got  out  at  Tyn-y-Cwm. 
Witness  went  on  to  Newport  with  the  tram, 
and  put  up  near  the  **  Salutation."  He 
saw  Williams  turning  back  from  Newport 
after  the  firing. 

Gross-examined  by  Sir  F,  PoUock. 

I  put  up  the  horse  this  side  of  the 
"  Salutation,"  at  that  stable,  and  then  I 
went  out  and  stood  right  over  the  "  Salu- 
tation." I  did  not  go  further  into  New- 
port-.I 

How  long  after  you  had  put  the  horse 
up  did  you  hear  tne  firing;  was  it  more 
tnao  five  or  ton  minutes  P-^es ;  I  suppose 
it  was  a  quarter  of  an  hour. 

William  Howell. — Examined  by  the 
Attorney  General, 

[I  was  at  Zephaniah  Williams*  public- 
hotise  in  the  evening  of  Sunday,  Novem- 
ber 3.] 

Were  there  a  number  of  persons  in 
the  house  besides  Zephaniah  r-^A  great 
number. 

Did  you  hear  him  say  anything  to  the 
persons  who  were  in  the  house  P — I  heard 
nim  say  that  there  was  to  be  a  large 
meeting  on  the  mountain. 

What  more  did  he  say  P — ^And  he  told 
the  people  to  take  *'  some'at "  with  them,  to 
defend  themselves,  for  fear  that  some 
people  might  interrupt  them. 

£1  went  to  Zephamah*s  house  again  be- 
tween five  and  six.  There  were  a  creat 
many  there.  I  did  not  see  any  without 
ftrms.] 

Cross-examined  by  Kelly, 

Did  he  not  say  that  it  would  be  bettor  for 
everyone  to  have  something  with  him,  or 
*•  80fme*at "  with  him  to  defend  himself, 
for  fear  that  some  person  might  come  to 
the  meeting  to  interrupt  them ;  you  say 
that  was  on  the  Sunday  P — ^Yes. 

What 'meeting  was  he  talking  of;  was 
it  not  this  meeting  that  was  to  be  held  on 
♦Ko  mountain  P — The  meeting  was  to  be 
'  ~>ii  the  monntaih. 

not  Williams  say  at  the  same  time 

ere  was  to  be  no  shedding  of  blood, 

sufiy  thing  of  the  sort  P — I  did  hear  him 

I    that  everyone  was    to   go  home 
blyP— Yes. 

„%es  Woolford,  Mr.  Phelps^s  keeper  at 

«;ame,  about  ten  miles  from  Newport, 

' "  -^••med  men  coming  to  his  house 


about  half-past  one  on  Monday  morning, 
and  taking  three  of  his  master's  guns,  a 
pocket  pistol,  a  shot  pouch,  a  shot  belt, 
half  a  pound  of  powder,  and  a  matoh. 
They  said  they  came  for  firearms  and  were 
going  to  take  Newport.] 

Joseph  Anthony. — Examined  by 
Wightm^n. 

[I  am  a  hallier  at  Tydu,  three  miles 
from  Newport.  Five  armed  men  came  to 
my  house  between  six  and  seven  in  the 
morning  and  forced  me  to  go  along  with 
them  down  to  Tredegar  Park.  About  ten 
minutes  after  getting  there  Frost  came  up 
and  put  the  crowd  into  order.  He  did  not 
tell  them  nothing,  only  catehed  hold  of 
their  arms,  and  put  them  four  deep. 
They  marched  on  m  that  order.  I  went 
as  far  as  the  Oourt-y-Bella  machine.  I 
stopped  there  in  the  machine-house  about 
a  quarter  of  an  hour  till  the  engine  came 
by.  I  went  home  by  the  engine.  As  I 
was  going  home  I  met  people  running 
back.1 

Cross-examined  by  Kelly, 

fWe  waited  an  hour  in  the  park.  I 
cannot  say  how  many  people  were  there. 
I  never  reckoned  them  ;  it  was  more  than 
I  could  count.  I  went  homo  from  the 
weighing-machine.  I  may  have  stopped 
twenty  minutes  in  the  engme-house.  The 
jSeople  were  turning  back  when  I  came 
out.  I  eaw  Mr.  Frost  five  minutes  after 
we  stopped  in  the  park.] 

How  far  is  it  from  the  park,  where  you 
then  stood,  to  the  weighing-machine  P — 
A  mile  and  a  half  from  where  we  started. 

Did  you  stop  in  the  engine-house  P — 
Perhaps  I  was  a  quarter  of  an  hour  or 
twenty  minutes  in  the  engine-house. 

Was  that  while  the  People  were  going 
on  towards  Newport  P— They  were  turning 
back  when  I  came  out. 

Is  the  weighing-machine  near  enough 
to  Newport  for  you  to  have  heard  the 
firing ;  did  you  hear  the  firing  P — No. 

But,  however,  when  you  came  out,  which 
you  say  was  about  a  quarter  of  an  hour  or 
twenty  minutes  after  you  had  arrived  at 
the  weighing-machine,  the  people  were 
turning  back  P — Yes. 

You  are  sure  of  that  P — ^Yes. 

£1  saw  Mr.  Frost  B.ve  minutes  after  we 
stopped  in  the  park ;  he  was  then  coming 
from  Tydia ;  from  Pye  Corner. 

Be-examined  by  Wightm^an. 
He  was  going  towards  Newport.] 

John  Nichol  Hawkins. — Examined 
by  Talbot 

[A  surgeon  at  Newport.  Spoke  to  meet- 
ing  about  a  hundred  men   armed  with 
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pikcB,  tops  of  scythes,  &c.  between  eight 
and  nine  o'clock  at  Pye  Comer  on  the 
road  from  Eisca  to  Newport.] 

Were  they  upon  the  tram-road,  or  npon 
the  other  roadP — ^TJpon  the  tram-road. 

Do  you  know  Zepkayiiah  Williams  ? — I 
do. 

Did  you  see  him  that  morning  ? — I  did. 

Where  P — On  the  tram-road  ;  I  saw  him 
at  Pye  Comer,  and  on  the  tram-road. 

How  far  from  the  other  persons? — ^He 
was  intermixed  with  them,  some  before 
and  some  behind  him. 

Did  you  say  anything  to  any  of  those 
persons  ? — ^I  did. 

What  was  it  ? — I  told  them  to  go  back ; 
there  were  two  or  three  packets  of  soldiers 
arrived  in  Newport ;  they  had  better  go 
back. 

Did  any  person  give  you  any  answer  to 
thatP— Hedid. 

Who  P — Zephcmiah  WiMiams, 

What  did  he  say  P — I  believe,  I  will  not 
be  quite  certain  of  all  the  words  he  told 
me,  but  only  of  this  part  of  the  evidence ; 
he  damned  the  soldiers,  and  said,  *'  Come 
on,  and  he  would  show  what  the  colliers 
could  do  in  Newport."  There  was  some 
more.    • 

To  whom  were  those  words  addressed  P 
— To  the  mob  that  was  with  him. 

What  was  the  last  that  you  saw  of  that 
party  P— I  fancied,  but  I  would  not  be 
certain,  that  he  put  his  hand  to  draw  a 
pistol,  and  I  went  on. 

When  you  last  saw  those  persons,  were 
they  moving  on,  or  stationary? — Going 
on. 

Still  in  the  same  direction  P — Yes. 

Cross-examined  by  Sir  F.  Pollock. 

[I  was  going  to  Llanvrechoa  or  Michael - 
Btone-y-Yedw.  I  returned  to  Newport 
when  the  mob  were  dispersing.  It  was 
probably  between  eight  and  nine  when  I 
nrst  met  them.  I  returned  in  less  than 
two  hours,  perhaps  near  eleven.  I  will 
not  say  it  was  not  past  eleven.] 

Foreman  of  the  J'^fyj  My  Lord,  I  wish 
to  put  a  question,  (to  the  witness.)  Did 
you  meet  a  larger  body  of  men  than  the 
one  hundred,  or  about  one  hundred,  of 
which  yon  have  spoken  P — No,  I  did  not ; 
the  main  body  had  gone  on  before  I  ar- 
rived. 

TiNDAL,  C.J. :  You  have  spoken  ofZepha- 
niah  Williams ;  did  you  know  Zephaniah 
Williams  before  ? — ^Yes,  My  Lord,  I  did. 

WhiLIAMS,  J.:  Does  the  tram-road  of 
which  you  have  spoken  go  through  Trede- 
gar Park  or  by  the  side  of  it  P— By  the 
side  of  it. 

Sir  F,  Pollock :  Will  your  Lordship 
permit  me  to  request,  as  he  states  that  the 
main  body  had  gone  on  before,  that  'your 


'  Lordship  would  ask  him  how  he  knows 
.  that. 

i      Ti^DAL,  C.  J. :   How  do  you  know  that 
,  the  main  bod^  had  gone  on  before? — ^I 
heard  them  firing  in  me  park. 

When  you  were  in  the  park  P — ^No,  wlien 
I  was  in  the  road. 

Parke,  B.  :  Firing  not  in  the  town,  but 
in  the  park  P — In  the  park. 

Foreman  of  the  Jury :  When  you  speak 
of  the  main  body  firing  in  the  park,  are 
you  aware  that  it  was  &e  main  body  that 
was  then  firing?— lam. 

At  what  time  of  the  day  was  it  that  you 
heard  this  firing? — Between  eight  and 
nine,  as  I  have  stated  before. 

Pye  Comer  is  about  a  quarter  of  a  mile 
nearer  Newport  than  the  park? 

Attorney  Oeneral:  No,  the  other  way, 
sir. 

John  Parsons  Bwom, — Examined  by  TalboL 

[I  am  a  butcher  at  Pillgwenlly.  I  saw 
a  great  many  people  on  the  road  from  the 
Court-y-Bella  machine  to  the  **  Wcstgate  " 
a  little  after  nine.  After  they  had  gone 
by  I  saw  Zephaniah  Williams,  At  a  rough 
guess  I  should  say  there  were  from  four 
to  five  thousand,  more  or  less,  in  front  of 
him.  The  fore  ones  were  walking  seven 
or  eight  abreast.  A  few  came  after  Zepha- 
niah Williams.  They  were  not  armed.  I 
heard  firing  in  Newport,  not  more  than 
ten  minutes  later,  I  snould  think.] 

Cross-examined  by  Kelly, 

[Zephaniah  Williams  had  no  offensive 
weapon  about  him,  so  far  as  I  saw.  He 
was  walking  along  the  side  of  the  road, 
unarmed.] 

Thomas  Saunders,  of  Tynycwm,  sworn. — 
Examined  by  the  Solicitor  General, 

You  are  a  farmer,  I  believe  P — A  small 
farmer. 

Do  you  live  near  the  "  Welch  Oak  "  P— - 
I  want  to  be  asked  in  Welsh. 

You  and  I  shall  understand  each  other 
in  English,  and  I  do  not  understand 
Welsh;  do  you  live  near  the  "Welch 
Oak  "  ?— Yes. 

Were  you  at  home  on  Monday  morning 
the  4th  of  November  P — I  was. 

Did  you  hear  any  noise  on  the  tram* 
road  that  morning  P— ^I  did. 

Where  were  you  when  you  heart 
noise ;  were  you  in  bed  or  up  P — In 

Did  yo'i  hear  anybody  call  to  yo 
name  ? — I  raised  myself  in  bed  whe 
heard  the  noise ;  it  was  twelve  o'c'    ' 
night. 

Of  the  Sunday  P — Yes ;  I  sat  up  jj 
upon  hearing  the  noise,  and  I  though 
was  some   person    come  to  the  pul 
house  and  1  lay  down  again,  an^^ 
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short  time  after  I  hoard  some  person  call 
me  by  name ;  he  told  me  to  get  up ; 
•*  What  do  you  want  at  this  time  of  night," 
I  asked.  "  Bise  in  a  minute,  and  then  I 
will  tell  you,"  says  he  ;  and  I  got  up,  and 
he  said,  "Now,"  said  he,  "you  had 
better  more  off,  because  there  are  hun- 
dreds and  thousands  of  the  Chartists  on 
the  tram-road." 

Did  that  person  make  any  application 
to  go  to  the  bamP — I  will  tell  you;  I 
went  to  the  barn  to  hide  myself,  and  ic 
about  an  hour  after  I  went  to  the  barn 
there  came  a  troop  to  the  door  of  the  barn 
and  opened  the  door,  and  I  jumped  off  the 
straw  and  got  to  the  door  to  them  and 
aaked  where  they  were  going ;  they  told 
mo  that  they  were  to  shelter  there  for  a 
little  time,  that  they  did  not  know  how 
long. 

Did  you  let  them  shelter  there  P — I  did ; 
there  was  no  use  in  resisting  them. 

Do  you  know  Zephaniah  WilliaTne  ? — I 
do. 

WhOe  the  men  were  in  jrour  barn  for 
shelter  did  Zephanidh  WiUiams  come? — 
Then  I  went  to  the  house  out  of  my  bam, 
and  they  were  there  ever  so  many ;  1  do 
not  know  how  many  because  the  tram- 
road  was  as  li^ht  as  it  is  now  here. 

You  mean  light  with  lanterns  P — -Yes. 

Besides  men  in  the  tram-road  when  you 
came  down  again»  did  you  find  any  num- 
ber of  persons  in  the  bamP — I  cannot 
tell  how  many  because  the  bam  was  ftdl ; 
and  I  went  from  the  house  to  the  bam 
and  told  them  to  take  care  of  the  straw 
as  they  had  candles  in  the  bam. 

Just  attend,  because  a  good  deal  that 
you  may  think  material  is  not  so.  While 
you  were  in  the  bam  did  Zephaniah  WiU 
tiams  come  P — He  did  not  go  to  the  bam. 

Did  he  come, to  the  house? — ^Then  I  lit 
the  fire,  and  the  men  were  drying  them- 
selves. 

While  you  were  in  the  house  did  Zepha- 
niah WiUiams  come  P—  He  did  come. 

Did  he  say  anything  to  the  men  who 
were  in  the  house  and  the  bam  ? — He  said 
to  the  men  who  were  in  my  house  a  dry- 
ing, "  Come,  my  good  men,  let  us  go,"  he 
says. 

Did  he  say  anything  more  P — And  every 
one  made  themselves  ready  as  soon  as 
*'    V  could,  and  off  they  started, 

d  any  of   those  men    arms? — Ko; 
had  guns  and  pikes,  and  ever  so 
y  articles. 

)ald  you  see  enough,  bv  the  lanterns 

r  had,  to  form  any  juogment  of  the 

iber  of  men  that  were  at  the  house, 

about  the  house,  and  the  tram-road  ? 

■ras  coming  light  then,  between  six  and 

"^  o'clock. 

me  men  had  come  between  twelve 

—  ?— Yes. 


And  they  had  remained  till  seven? — 
Yes. 

Can  you  form  a  judgment  of  the  num- 
ber of  men  there  were  ? — No,  I  cannot. 

Was  it  a  great  number  P — It  was  out  of 
my  number. 

Did  you  ask  Williams  any  question  as 
to  where  he  was  going  P  —  After  these 
men  went  out  of  my  house  and  he  with 
them,  he  returned  to  the  house  and 
asked  me  if  he  might  dry  himself  a 
little  because  he  was  very  wet,  and  a  man 
with  him  that  I  did  not  know;  '*Yo8, 
of  course,"  I  said,  "  as  well  as  the  rest ;  " 
and  there  he  was  at  the  fire.  And  I  asked 
Mr.  Williams,  "Where  are  you  going?" 
"  Why  do  you  ask,"  says  he ;  "  Because," 
said  I,  "some  of  the  men  in  my  house 
told  me  this  morning  they  were  going 
to  Monmouth  to  draw  Vincent  out  of 
prison." 

When  you  told  him  why  you  asked  him 
the  question,  what  answer  did  he  give 
you? — He  said,  "  No,  we  do  not  attempt 
it,"  says  he ;  "we  are  going  to  give  a 
turn  as  far  as  Newport." 

Did  they  all  leave  your  house  about 
seven  o'clock? — They  all  left  my  house 
about  seven  o'clock. 

Cross-examined  by  Kelly, 

I  do  not  know  if  you  have  exactly  said 
what  hour  this  was  ;  about  what  hour  was 
it  that  you  saw  WiUiams  when  this  con- 
versation took  place? — About  half-past 
six  in  the  morning  I  saw  him  first. 

But  I  want  to  know  when  it  was  that 
he  came  back  and  asked  you  to  let  him 
dry  himself,  when  this  conversation  took 
place? — In  about  two  or  three  minutes 
after  the  men  went  off. 

TiNDAL,  C.  J. :  Between  six  and  seven 
in  the  morning  ?<>^Between  six  and  seven. 

.    Barnabas  Brough. — ^Examined  by  the 
Attorney  General, 

[I  am  a  brewer  and  wine  merchant  at 
Pontypool.  I  was  stopped  by  armed  men 
on  the  Simday  night  on  the  road  from 
Newport  to  Pontypool,  and  compelled 
with  my  companion,  Thomas  Watkms,  to 
go  back  towards  Newport.  We  were 
ordered  to  halt  in  the  marsh,  just  before 
we  got  to  Marshgate,  about  half  a  mile 
from  Newport.  We  went  into  the  public- 
house  at  the  Cefn  and  remained  there  an 
hour;  it  was  half-past  three  or  four. 
From  the  "  Cefn  "  we  were  taken  to  the 
"  Welch  Oak.  "I 

When  you  had  got  to  the  "  Welch 
Oak  "  will  you  state  what  happened  P  —I 
had  previously  requested  a  person  to  find 
Mr.  Frost  for  me. 

How  was  it  that  you  came  to  make  any 
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inquiries  abont  Mr.  Frost  ? — I  heard  Mr. 
Frost^s  name  mentioned  in  tlie  lane. 

HowP — The  person  said,  **Who  were 
theyP"  and  the  reply  was,  they  were 
looking  for  Frost  or  Frost's  men,  I  do 
not  know  which. 

In  consequence  of  that  yon  made  in- 
quiries for  Frost  ? — I  requested  this  per- 
son to  find  Mr.  Frost  for  me  in  con- 
sequence of  my  having  previously  had 
some  acquaintance  with  him ;  and  we  were 
taken  eventually  into  the  **  Welch  Oak," 
and  whilst  there  Mr.  Frosi  came  in. 

Could  you  judge  of  the  hour  at  which 
Mr.  Frost  came  in? — Yes,  it  must  have 
been  past  six,  I  imagine,  from  the  day 
dawning  soon  afterwards. 

Describe  what  happened  P — I  heard  Mr 
Frosts  voice  before  I  saw  him  ;  he  asked, 
**  Where  is  Mr.  Waihins  or  Mr.  Brough  ?  " 
I  immediately  got  up  and  said,  "  I  am 
here,  sir."  I  requested  him  to  obtain  my 
liberation  from  that  situation,  or  some 
such  observation,  I  am  not  sure  of  the 
words.  He  seemed  astonished  to  see  me 
there,  and  asked  me  what  brought  me 
there.  I  told  him  the  parties  who  had  me 
in  custody  could  best  tell  him.  He  told 
me  I  was  a  very  old  acquaintance  of  his, 
and  that  he  had  a  great  respect  for  me, 
that  though  he  detested  or  hated  my 
politics  he  had  a  personal  regard  for  me. 

What  was  done  upon  that? — He  then 
stated  that  I  was  dismissed,  or  discharged. 
I  appealed  to  him  for  my  companion,  to 
know  if  he  was  included  in  the  liberation  ; 
the  answer  was,  **  Certainly."  I  thanked 
him  and  left  the  party. 

Were  Mr.  Watkins  and  you  both  libe- 
rated upon  that  P — ^Yes. 

As  you  were  proceeding,  did  you  ob- 
serve any  lights  P — I  saw  once  a  light 
approaching  from  towards  Newport  where 
we  were  waiting. 

What  sort  of  light  did  it  appear  P — It 
appeared  like  a  lantern ;  it  came  rapidly 
towards  us,  and  was  extinguished  before 
it  reached  me. 

Cross-examined  by  Sir  F,  Pollock, 

Have  you  known  Mr.  Frost  some  time  P 
— Some  five  or  six  years. 

You  had  every  reason  to  expect  that  if 
he  were  there  you  would  receive  no  harm  P 
— I  had  every  confidence,  if  he  had  the 
power  to  prevent  it,  that  I  should  receive 
no  personal  injury. 

And  his  general  character  accords  with 
that  P — As  far  as  I  have  experience. 

When  did  you  part  with  Frost  at  the 
"  Welch  Oak  "  P— Half-past  six.  I  looked 
at  my  watch  soon  afterwards,  and  it 
must  have  been  about  that  time. 

Kelly :  It  was  daybreak  p — The  day  was 
dawning  then. 


Saturday,  January  4, 1840. 


ThomcLs  Watkins, — Examined  by  the 
Solicitor  General. 

[Confirmed  the  last  witness.] 

During  your  progress  in  the  night,  were 
you  moved  from  place  to  place  P— Yes. 

Did  you  observe  during  the  night  any 
signals  by  fireworks  or  otherwise  p — I  ob- 
served two  or  three  lights. 

What  description  of  lights  ?  — Bockets, 
and  that  kind  of  light. 

Can  you  state  whether  you  were  enabled 
to  see  sufficiently  to  know  in  what  part  of 
your  progress  it  was  that  you  saw  those 
lights  r — Between  Newport  and  Risca. 

Were  you  between  Newport  and  Bisca, 
or  did  you  see  the  lights  between  Newport 
and  Bisca  P — I  saw  the  lights  between 
Newport  and  Bisca. 

Where  were  you,  aa  far  as  you  can 
judge,  when  you  saw  the  lights ;  in  what 
part  of  your  progress  during  the  night  P — 
About  the  end  of  a  lane  going  from  the 
toll-house  to  Bisca. 

In  what  manner  were  you  guarded 
during  your  progress  ?  —  By  men  with 
arms. 

Cross-examined  by  Sir  F.  PoUock, 

Are  there  any  iron-works  between  the 
place  at  which  you  were  first  met  by  these 
people  and  Newport  P — Not  between  that 
place  and  Newport. 

Are  there  any  in  the  direction  of  Bris- 
tol P — Near  the  place  we  were  taken  first 
there  are  tin-works. 

What  are  you  ? — A.  currier. 

You  live  at  Pontypool  P— I  do. 

Ill  what  direction  were  those  lights 
which  you  speak  of  ?— Between  Newport 
and  Bisca. 

Be-examined  by  the  Solicitor  OeneraZ. 

Are  you  sufficiently  acquainted  with 
iron-works  to  be  able  to  distinguish  be- 
tween the  fire  from  tin-works  and  the 
light  that  you  saw  p — Yes. 

Were  those  lights  rockets  P— Yes. 

You  have  been  asked  respecting  those 
tin- works  ;  did  you  see  any  of  those 
rockets  after  you  had  passed  those  tin- 
works  P — It  was  after  we  had  passed  we 
saw  the  rockets. 

Foreman  of  the  Jury :  One  question,  my 
Lord,  I  wish  to  ask  in  explanation.     ( 
the  witness.)  By  what  means  should  ^ 
distinguish  or  do  you  distinguish  betw' 
the  light  of  a  rocket  and  the  light  fi 
ironworks  P — There  were  no  ironworks 
tween  Newport  and  Bisca. 

Were  those  lights  lying  near  the  gro»* 
— They  were  rising  high. 

Very  high  p— Very  high. 

Cannot  you  see  from  a  distant, 
iron-works    a    considerable  reflection 
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the  atmosphere  P — I  did  not  notice  any- 
thing of  the  kind. 

You  can  generally  do  bo  ? — ^Yes. 

Do  you  tell  us  positively  that  you  are 
Bare  that  the  light  you  saw  was  not  the 
reflection  from  iron-works  but  rockets  ? — 
I  do. 

M«  Harford. — Examined  by  the  Solicitor 

Oeneral, 

[I  am  a  collier  at  Bedwellty  ;  on  Sun- 
day the  3rd  of  November  I  was  very 
poorly;  I  did  not  get  up  soon  in  the 
morning ;  at  six  in  the  evening  I  was  in 
the  house ;  a  great  number  of  persons 
came  to  me ;  they  told  me  I  must  come 
along  with  them ;  they  told  me  if  I  did 
not  come  along  with  them,  and  bring  the 
sword,  they  wonld  kill  me ;  they  pulled 
me  out  by  the  collar.  I  went  to  Mr. 
Jones's  first;  the  men  who  took  me  had 
pikes ;  I  got  at  last  to  the  "  Welch  Oak  " ; 
It  was  about  one  o'clock  in  the  morning 
when  I  got  there;  there  were  hundreds 
and  thousands  of  men  with  me,  who  were 
armed ;  I  ^aw  them  go  to  the  doors  and 
order  the  people  out,  and  pull  them  out. 
I  know  Frost ;  I  saw  him  t)iat  night  be- 
tween the  *•  Oefn  "  and  the  "  Welch  Oak  " ; 
he  was  alone  when  I  saw  him;  he  was 
standing  alone,  with  his  haodjs  in  his 
pockets,  in  the  road.  When  we  met  Frost 
we  went  straight  on.] 

Now,  I  was  asking  you  when  vour  party 
met  Mr.  Frost,  whether  any  of  the  party 
said  anything  to  Mr.  Frost,  and  whether 
he  made  any  answer  to  what  they  said  ? — 
Yes. 

Now,  tell  my  Lords  what  question  they 
asked  him,  and  what  answer  was  given  ? 
—The  mob  asked  Mr.  Frost  if  they  had 
not  better  return.  Mr.  Frost  said,  no, 
they  had  better  not  return,  and  they 
asked  Mr.  Frost  what  he  did  int^d  to  do ; 
he  said,  first,  they  should  go  to  the  new 
poor-house  and  take  the  soldiers  and  their 
arms;  then  he  said  there  was  a  store- 
honse  where  there  was  plenty  of  powder : 
then  they  would  blow  up  the  bridge,  that 
would  stop  the  Welsh  mail  which  did  run 
to  the  north,  and  then  that  would  be 
tidings,  and  they  would  commence  there 
on  Monday  night. 

Where  ? — In  the  north. 

Did  he  eaything   moreP — He   said  he 
.d  be  able  to  see  two  or  three  of  his 
^s  or  enemies  in  Newport, 
he  say  anything  more  ? — No. 
iT  that  was  said,  what  became  of 
If  rost  and  the  men  ? — ^They  went  on 
-^ the* 'Welch  Oak." 
r   long    did    they    remain    at    the 
ch  Oak  "  P — I  do  not  know, 
yon  make  your  escape  P — ^Yes. 
~  and  from  what  place  P  —  From 


about  two  hundred  yards  from  the  "  Welch 
Oak." 

Where  did  you  go  P— Into  a  cow-shed. 

Did  you  escape  oy  that  means  P — ^Yes. 

How  long  did  you  remain  at  the  •*  Welch 
Oak  "  with  Mr.  Frost  and  the  men  before 
you  went  to  the  cow-shed  P — It  was  about 
four  o'clock  >  between  three  and  four 
when  they  went  to  the  **  Cefn  "  from  the 
"  Welch  Oak." 

What  time  was  it  when  you  saw  Mr. 
Frost  first  P — ^About  four  o'clock. 

At  what  time  was  it  that  you  first  saw 
him  P — It  could  not  have  been  more  than 
a  quarter-past  four. 

Did  you  see  any  more  of  them  P — ^No,  I 
did  not  see  any  more  of  them  that  night. 

Cross-examined  by  Kelly. 

« 

Were  you  examined  before  the  magis- 
trates P — Yes. 

When? — I  cannot  tell  you  the  day  of 
the  month. 

Do  you  mean  before  the  grand  jury  P — 
Yes,  I  have  been  examined  before  the 
grand  jury. 

But  were  you  examined  ut  Newport, 
before  the  magistrates  P — Yes. 

How  long  after  this  business,  which  you 
have  spoken  of;  was  it  a  day,  or  two,  or  a 
week,  or  what  P — Indeed  I  cannot  tell  you 
the  day  of  the  month. 

I  am  not  asking  you  the  day  of  the 
month  ? — On  a  Friday,  it  was. 

Was  it  the  Friday  after  you  had  left 
your  house  in  this  way  P — No. 

Was  it  the  Friday  week  after,  the 
second  Friday  after  P — Yes. 

Who  told  you  to  go  and  be  examined  P 
— Well,  the  people  with  me. 

What  people  do  you  mean ;  who  told 
you ;  tell  me  the  name  of  somebody  who 
told  you  to  go  and  be  examined? — The 
people  that  were  in  the  union  at  the  same 
time  that  I  was. 

Do  you  mean  the  union  workhouse  P — 
Yes. 

How  came  you  to  be  at  the  imion  work- 
house P — Yes,  because  I  was  pressed  out 
of  the  house  with  the  sword  by  Mr.  FrosVs 
mob. 

That  was  not  the  way  you  got  to  the 
workhouse  P — Yes,  I  was  apprehended. 

Then  you  were  taken  into  custody? — 
Yes,  by  the  magistrates. 

You  were  apprehended  you  say  by  the 
magistrates  P — Yes. 

When  were  you  apprehended  by  the 
magistrates  P — I  was  apprehended  on  Sun- 
day fortnight  after  the  riot  took  place. 

Where  were  you  apprehended  P — In  my 
house. 

And  where  were  you  taken  to  P — Taken 
to  the  **  George  "  Inn. 

Where  is  the  **  George"  Inn?  — At 
Blackwood. 
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What  was  done  with  you  there  P — I 
remained  there  till  very  near  evening. 

Whom  did  you  see  there;  were  you 
examined  at  all  there  ? — ^No. 

Where  were  you  taken  to  in  the  even- 
ingP — I  was  taken  to  Newport,  to  the 
union. 

Have  you  been  in  custody  ever  since  P — 
No. 

You  were  taken  that  night,  were  you, 
to  the  union  P — Yes. 

Were  you  locked  up  there  for  the  night  P 
— ^No,  I  was  not  locked  up. 

Were  you  detained  there  the  night  P — 
Well,  I  stopped  there  the  night. 

What  do  you  mean  by  saying  you 
stopped  there,  and  were  not  detained 
there  ;  were  you  detained  there  P — Yes,  I 
was  bound  to  stop  there. 

Wben  were  you  examined;  the  next 
day  ?— No. 

Just  let  us  understand  you ;  how  long 
were  you  detained  at  the  union  work- 
house ;  you  got  there  at  night,  and  were 
detained  there  till  the  next  morning ;  how 
long  were  you  detained  there  P — I  was 
there  thirteen  days. 

During  the  thirteen  days  were  you 
examined  P — No. 

When  were  you  examined ;  were  you 
detained  t^ere  till  you  were  examined  P — 
Yes. 

VVTiere  were  you  examined  P — ^At  the 
•'Westgate." 

Were  you  taken  from  the  union  work- 
house, after  being  detained  there  for 
thirteen  days,  to  be  examined  at  the 
"  Westgate  "  ?— Yes. 

Upon  what  charge  were  you  taken  and 
detained  there  P — For  carrying  a  sword  in 
the  mob. 

Then,  after  the  thirteen  days,  you  were 
taken  to  the  '*  Westgate  *' ;  now,  when 
you  were  taken  to  the  **  Westgate,**  was  a 
charge  made  against  you  ? — No. 

Then  what  was  done  when  you  were 
taken  to  the  **  Westcate*'  P— Well,  I  said 
the  few  words  I  haa  to  say  against  Kr. 
Frost. 

Had  you  told  anybody  before  you  went 
to  the  **  Westgate  *  what  you  could  say  p 
—Yes. 

To  whom  did  you  teU  that  ?— Well,  I  do 
not  know,  indeed,  what  the  gentleman's 
name  was  ;  the  man  who  keeps  the  union 
workhouse,  Mr.  HarriSf  I  think  his  name 
is. 

At  the  time  you  told  him  what  you  had 
to  say,  you  knew  you  were  there  upon  a 
charge  of  haying  taken  a  part  in  this  riot  P 
«^I  was  obliged  to  take  a  part. 

I  am  not  asking  you  that,  but  whether, 
at  the  time  when  you  made  this  communi- 
cation to  the  master  of  the  workhouse, 
you  did  not  know  that  you  were  there 
upon  the  charge  of  taking  a  part  in  the 


riot  P — ^Ycs  ;  I  was  obliged  to  take  a  part, 
or  I  should  have  lost  my  life. 

I  am  not  asking  you  the  part  you  took, 
but  whether  you  were  not  there  upon  the 
charge  of  having  taken  a  part  P — ^Yes ;  I 
was  obliged  to  take  a  part. 

Do  you  understand  my  question ;  I  am 
not  asking  ^ou  whether  you  did  take  a 

fart  in  the  riot,  or  were  obliged  to  do  it ; 
am  asking  whetber  you  did  not  know,  at 
the  time  you  told  something  to  tbe  master 
of  the  union  workhouse,  that  you  were 
there  upon  the  charge  of  taking  a  part ; 
look  up,  and  give  me  an  answer  P — ^The 
charge  that  I  had  was  for  canrying  a 
sword. 

Did  you  not  know  that  a  great  many 
other  persons  had  been  committed  to  prison 
to  take  their  trial  P — I  heard  that  some 
had  gone  to  prison. 

Did  you  hear,  too,  that  some  had  gone 
to  prison  upon  a  charge  of  high  treason  P 
—Yes. 

Did  you  know  that  if  any  persons  were 
convicted  of  that  they  would  suffer  death, 
they  would  forfeit  their  lives  P — ^No,  1  did 
not  understand  the  law. 

Do  you  mean  to  tell  me,  upon  your  oath, 
that  you  did  not  know  that  if  a  person 
were  convicted  by  a  jury  of  hi^h  treason, 
that  person  would  suffer  dea&P — ^No,  I 
did  not. 

You  had  been  speaking  to  the  master  of 
the  workhouse ;  did  you  tell  anybody  else 
what  you  could  say  against  Mr.  Frost 
before  you  were  taken  before  the  magis- 
trates ? — No. 

How  long  before  you  were  taken  before 
the  magistrates  was  it  that  you  told  the 
master  of  the  workhouse  anything  P — ^One 
day. 

Then,  if  I  understand  you,  you  had  been 
twelve  days  in  custody  upon  this  chai^ge, 
and  then  you  told  the  master  of  the  work- 
house what  you  could  say  against  ProH ; 
was  that  it  P — ^Yes. 

And  then  you  were  taken  up  before  the 
masistrates  at  the  **  Westgate  '*  P — Yes. 

Now,  before  you  went  there,  were  there 
other  prisoners  besides  yourself  at  the 
union  workhouse  P — There  were  other  men 
there. 

Were  there  other  prisoners,  other  per- 
sons, like  yourself,  in  custody,  or  detained 
there,  or  whatever  you  choose  to  call  it  P 
— Well,  there  were  other  men  there ;  but 
what  cases  they  were  there  upon  I  do  -  -^ 
know ;  I  did  not  ask  them  the  cases. 

I  am  not  asking  you  about  the 
ticular  case  of  each  man ;  but  were  t 
other  men  that  were  detained  there  u 
some  charge  or    other  P — Certainly^ 
men  were  there  upon  some  charge. 

The  union  workhouse  was  guards 
soldiers,  was  it  not  P — No. 

Were  there  any  soldiers  there  ins?*^ 
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not? — Of  course  there  were  soldiers  there, 
becAQse  there  were  soldiers  there  that 
were  wounded. 

Now,  give  me  an  answer ;  do  yon  mean 
to  saj,  upon  yonr  oath,  that  there  were 
no  soldiers  bnt  wonnded  soldiers? — Yes. 
there  were  other  soldiers  there. 

What  did  yon  mean,  then,  by  saying 
there  were  soldiers  who  were  wonnded  P — 
8o  there  were,  and  recrnits  learning  their 
exercise  every  morning ;  they  were  there 
on  the  parade,  I  believe  they  call  it. 

Do  yon  know  how  long  this  union  work- 
honse  had  been  used  as  a  place  of  custody  p 
-No. 

Did  yon  ever  know  it  to  have  been  so 
used  before  these  riots  in  November  last  P 
—I  know  nothing  about  it,  nor  about 
Newport. 

You  say  there  were  other  persons  there 
upon  some  charge  or  other ;  did  von  talk 
to  those  other  persons  about  this  bnsinesH 
during  the  twelve  days  that  you  were  in  P 
—There  were  fresh  ones  coming  in  and 
going  ont;  I  had  not  much  chance  of 
tsUdng  to  them. 

That  is  no  answer  to  my  question ;  did 
you  talk  to  anv  of  the  persons  that  were 
there  during  the  twelve  days  about  this 
business  P — ^x  es. 

Did  yon  tsdk  to  several  of  them  about 
it?— No. 

Only  to  one  P — Only  to  one. 

Who  was  that  one  r — I  do  not  remember 
his  name. 

Ton  swear  that,  that  yon  really  cannot 
remember  his  name  P — Yes. 

You  do  not  know  who  it  was  P — ^No. 

Did  you  ever  see  him  before  P — No. 

Did  you  ever  know  his  name  P — No,  I 
did  not! 

Did  yon  tell  this  person,  whose  name 
you  never  knew,  what  you  had  done  in 
this  business  P — ^No. 

Did  you  talk  about  Mr.  Froet  with  him  P 
-No. 

What  did  you  talk  about?— Well,  he 
told  me  that  if  I  knew  anything  about  Mr. 
Frost  he  would  tell  it  if  he  was  in  my 
place ;  that  was  all. 

Now,  answer  me  this  question  upon 
Tour  oath;  did  j^on  not  go  and  tell  this 
about  Mr.  Frost  m  order  that  you  yourself 
might  get  your  liberty ;  upon  yonr  oath, 
yes  or  no  P — {Hhe  mtness  hesitated,) 

Come  now,  state  whether  you  did  or 
e^ive  me  an  answer? — (The  witness 

fou  not  go  and  tell  this  about  Mr. 
m  order  to  get  your  liberty  ? — No, 
not. 

yon  expect  to  be  freed  from  this 
pe  yourself  when  you  told  that? — 
^  did. 
a  yon  had  given  your  evidence  did 
vnur  liberty  ? — ^Yea. 


I  will  ask  you  this :  yon  say  yon  were 
examined  before  the  magistrates ;  did  you 
sign  anything;  can  yon  write?— No,  I 
cannot  write. 

Did  you  put  your  mark  to  anything  P — 
Yes. 

Kelly :  I  should  like  to  have  his  deposi- 
tion, if  it  is  here. 

Solicitor  General:  I  have  asked  for  it 
and  it  has  not  been  found. 

Kelly:  It  is  later  than  the  others,  I 
SDppose.  (To  the  witness.)  Now,  you  were 
examined,  yon  say,  at  the  end  of  thirteen 
days  before  the  magistrates;  were  you 
examined  more  than  once  P — No. 

When  yon  had  made  your  statement 
you  were  at  once  set  at  liberty  P — ^Yes. 

And  went  home,  did  you  ? — ^Yes. 

Whom  have  you  been  working  for  since  P 
— Mr.  Jones,  the  same  master  as  I  worked 
for  before. 

What  are  yon  ? — A  collier. 

Was  the  name  of  the  person,  which  yon 
say  yon  cannot  now  remember,  to  whom 
yon  spoke  about  this  matter  of  Frost  at 
the  workhouse,  Edwards  ? — ^No. 

You  are  sure  of  that  P — Yes. 

Was  it  Morgaifh  f — I  do  not  know  3for« 
gan. 

Yon  have  not  then  spoken  to  anyone  of 
the  name  of  Morgam,  about  this  business  P 
— ^No,  I  have  not. 

What  time  of  the  ni^ht  or  morning  was 
it  when  you  sav  all  tnis  long  statement 
was  made  by  Mr.  Frost? — When  I  saw 
Mr.  Frost  it  was  about  four  o'clock  in  the 
morning. 

Was  it  about  that  time  that  he,  as  yon 
say,  told  you  all  this  about  the  soldiers, 
and  the  powder,  and  the  post,  and  every- 
thing else?— It  was  within  a  quarter  of 
an  hour,  as  he  was  standing  upon  the 
road,  that  he  told  the  mob  of  it  in  my 
hearing. 

F(yreman  of  the  Jurv :  Did  you  ever  at- 
tend a  Chartist  lodge  P — ^Yes. 

Did  you  try  to  make  your  escape  after 

?on  had  left  your  house  with  the  mob  P — 
^es,  I  did,  a  good  many  times. 

Were  you  prevented? — Well,  yes;  I 
could  not  make  my  escape. 

What  means  did  they  use  to  prevent  it  P 
— Collared  me,  and  dragged  me  back, 
and  threatened  to  drive  their  pikes  through 
me,  and  blow  my  brains  out  many  times. 

You  have  stated  to  us  that  Mr.  Frost 
told  yon  that  when  yon  got  to  Newport 
he  should  be  able  to  see  two  or  three 
friends  or  enemies  in  Newport;  do  yon 
mean  that  Mr.  Frost  said  **  friends  or 
enemies,"  or  that  you  do  not  know  which 
he  said  ? — Mr.  Frost  said  it. 

Did  he  make  use  of  the  words  "  friends 
and  enemies  "  ? — **  Friends  or  enemies.*' 

Did  he  name  anyone  ? — No,  not  in  my 
hearing. 
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Did  you  not  bear,  when  you  were  in 
the  union  workhouse  at  Newport,  that 
somebody  was  likely  to  be  hanged  for  this 
rising  or  riot  ? — ^No,  I  did  not. 

You  never  did  ? — No,  not  in  the  union. 

Did  you  never  fear  yourself  that  you 
should  be  hanged  for  hieing  connected  in 
anyway  with  them? — No,  1  did  not,  be- 
cause I  had  done  nothing  to  be  hanged  or 
to  go  to  prison  for. 

WiUiam  Earris  sworn. — Examined  by  the 
Solicitor  OenercU. 

II  am  a  collier  at  Blackwood.  On  Sundav 
night,  November  3, 1  was  near  the  **  Coach 
and  Horses"  public-house  at  Blackwood 
about  seven  o'clock.  I  saw  Mr.  Frost 
outside  the  door  with  a  great  many  per- 
sons ;  some  were  armed . 

Did  you  see  a  person  of  the  name  of 
Daviee  there?— Yes. 

How  near  was  Dames  to  Mr.  Frost  ? — 
They  were  close  together. 

While  they  were  close  together,  did  you 
hear  JDavies  say  anything  to  the  people 
who  were  about  ?— Yes,  I  did. 

What  did  he  say  ?— He  told  them  to  go 
on ;  there  was  enoagh  there  to  eat  New- 
port. 

Did  you  go  away  after  this  or  remain? 

— ^I  went  up  the  road. 

After  that  were  you  aud  your  wife  at 
any  later  period  of  the  evenmg  walking 
together?  —  Yes;  we  went  up  the  road 
together,  and  met  a  mob  coming  down. 

Did  they  say  or  do  anything  to  you  ? — 
Yes,  they  told  me  to  come  along. 

What  did  you  say  P— I  told  them  I 
would  not. 

What  did  they  then  say  or  do  to  you  ? 
— They  told  me  to  come. 

What  did  they  then  do  with  you?— I 
then  went  on  with  them  to  the  "Grey- 
hound.** 

How  long  did  you  stay  there  P— Why  we 
were  not  more  than  a  quarter  of  an  hour, 
I  suppose. 

Did  you  find  any  number  of  men  at  the 
"Greyhound"?  —  Yes;  I  daresay  there 
were  two  hundred  there. 

Had  those  two  hundred  anything  in 
their  hands  ?— Yes,  they  had. 

WTiat  had  they?  — Some  had  pieces, 
and  some  had  pikes,  and  some  mandrils. 

You  say  **  pieces  "  ;  what  do  you  mean 
by  *•  pieces  "  ?— Guns. 

At  what  time  did  you  leave  the  **  Grey- 
hound"?— I  do  not  know  what  time  it 

was. 

Did  the  party  proceed  from  the  "  Grey- 
hound "  at  some  time  in  the  evening  ? — 
Yes ;  Mr.  Reynolds  along  with  them. 

Do  you  know  the    ** Welch  Oak"?— 

Yes. 

Did  you  afterwards  find  yourself  at  ihe 
«*  Welch  Oak"?- Yes. 


Can  you  form  any  judgment  at  all  of 
the  number  of  persons  that  proceeded  in 
yonr  party  to  the  "  Welch  Oak  "  ?— No,  I 
cannot. 

Was  it  a  great  number  or  a  small  num- 
ber P — ^A  great  number. 

Did  you  meet  other  persons  as  you  went 
along  the  road  ? — Yes. 

Did  they  join  you?  —  Yes,  they  were 
coming  down  in  every  part. 

Were  they  generally  armed  or  not? — 
There  were  some  armed. 

When  you  got  to  the  "Welch  Oak," 
did  you  see  Mr.  Frost} — Yes. 

Do  you  know  Zej^homiah  Williams? — 
Yes. 

Did  you  see  him  there? — Yes,  I  saw 
him  in  the  morning. 

What  morning  do  you  mean  P — On  the 
Monday  morning. 

How  early? — About  seven  o'clock  in 
the  morning. 

Was  that  the  first  time  that  you  saw 
ZepJbaniah  WiUiams,  during  the  Sunday 
night  or  Monday  morning?— Yes. 

TiNDAL,  C.J. :  What  time  was  it  you 
got  to  the  "Welch  Oak"  and  saw  Mr. 
Frost? — About  eleven  o'clock. 

Solicitor  General:  Eleven  o'clock  at 
night  ?— Yes. 

Where  was  it  that  you  saw  Zephaniah 
Williams? — On  the  turnpike-road  across 
the  tram-road. 

Is  there  a  place  where  the  turnpike- 
road  crosses  the  tram-road  P — ^Yes. 

Was  it  at  that  place  ? — Yes ;  I  saw  Mr. 
Frost  up  the  tumpike-road. 

About  what  distance  from  where  you 
saw  Mr.  Williams  ? — ^About  forty  yards. 

Did  either  Williams  or  Frost  speak  to 
you  at  that  part  of  the  road ? — ^x es,  Mr. 
Williams  spoke  to  me,  because  I  was 
going  back  home,  and  he  told  me  not  to 
hang  back  there,  but  to  go  on  with  the 
rest. 

Where  did  you  go ;  what  became  of 
you  after  that  ? — I  went  on  towards  New- 
port. 

How  far  did  you  go  towards  Newport ; 
did  you  go  to  Newport? — No,  I  did  not 
go  in ;  I  went  up  as  far  as  the  Friars. 

Did  you  meet  any  men  coming  from 
Newport  when  you  got  to  the  Friars  ? — 
No  ;  they  were  all  going  on  as  fast  as  they 
could  go. 

You  say  you  did  not  go  on  to  Newi*  ~^  ^ 
— No. 

Where  was  it  you  turned  back » 
the  Friars. 

How  came  you  to  turn  back  ? — Be<" 
I  was  frighteaed  to  go  on. 

Why  were  you  afraid  to  go  onr- 
cause  I  was  afraid  they  were  going  u] 
kill  people.      Mr.   Frost  had  called 
pieces  forward  at  the  "  Welch  Oak,"  * 
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then  I  thought  they  were  going  to  do 
something. 

Kelly:  Why  shonld  we  have  what  he 
thought  ? 

Solicitor  General :  Because  I  am  asking 
his  motive  for  turning  back.  {To  the  wit- 
ness.) You  say  that  when  Mr.  Frost  called 
the  guns  forward  you  thought  something ; 
what  was  it  you  said? — 1  thought  they 
▼ere  going  to  kill  people. 

Then  you  heard  Mr.  Frost  call  the  guns 
forward  ? — ^Yes. 

What  was  it  he  said?— "All  that  have 
guns  come  in  front." 

Were  the  guns  tried  at  all  ? — Oh,  yes, 
they  were  ;  they  were  tried  ever  so  many 
times  up  in  the  turnpike*road. 

Had  it  been  raining  between  the  diffe- 
rent times  the  guns  were  tried  ? — Yes,  it 
rained  every  bit  of  the  night. 

When  you  turned  back  at  the  Friars, 
did  the  main  body  turn  back  with  you  ? 
—There  were  two  or  three  of  us  turned 
hack. 

Did  you  get  away  ? — ^Yes,  I  did ;  I  went 
to  the  engine  to  get  on  to  the  tram- 
engine. 

I)o  you  mean  to  travel  by  that  P — ^Yes. 

A  steam- carriage,  is  it  ? — Yes. 

Cross-examined  by  Sir  F.  Pollock. 

Where  do  you  come  from  now  P  —  I 
come  from  Blackwood. 

Were  you  ever  in  custody  at  all  ? — Yes, 
I  was  taken  to  Newport. 

Tell  me  what  day  you  were  taken  into 
custody  ?— On  the  20th. 

Of  what  ?— The  20th  of  last  month. 

Tell  me  the  name  of  the  month  ?'->No, 
I  cannot  tell  the  name  of  the  month,  be- 
caose  I  do  not  know  the  months  ;  it  was 
the  last  month. 

Tdidal.  C.J. :  Do  you  mean  the  same 
month  when  this  affair  took  place,  or  last 
month,  because  we  are  just  out  of  one 
month? 

Sir  F.  PoUoch :  Tell  me  how  many  days 
ago  or  weeks  ago  ? — It  is  going  on  three 
weeks  ago  come  Monday. 

How  long  were  you  kept  ? — I  have  been 
kept  ever  since. 

Where  ? — At  Newport  and  here. 

Where  are  you  living  now?  —  Up  in 
Blackwood  I  live. 

ire  do  you  come  from  this  morning  ? 
n  the  *'  Black  Swan." 
in  you  came  to  Monmouth,  where 
on  come  from  P — I  came  from  New- 
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r  long  have  you  been  here  ? — I  was 
tf t  Monday ;  I  came  last  Monday. 

came  from  Newport  ? — Yes. 

long  were  you  at  Newport?  —  I 
ere  a  fortnight. 

•a  were  you  staying    there? — At 


the  "  Parrot " ;  I  was  at  the  «'  Salutation  *' 
for  a  week. 

Were  you  in  custody  there  ? — Yes. 
At  the  "Parrot''    and   the    ** Saluta- 
tion "  P—Yes. 

When  were  you  taken  into  custody ; 
how  many  weeks  ago  ? — Three  weeks  ago 
come  Monday. 

You  were  examined  before  the  magis- 
trates, were  not  you  P — ^Yes. 

Will  you  just  tell  me  whether  that  is 
your  mark  (the  deposition  being  shown  to 
the  witness)  P — Yes,  it  is. 

This  was  read  over  to  you,  was  it  not  P 
— Yes,  I  believe  that  is  the  mark  that  I 
made  ;  I  know  it  is,  too. 

Attorney  General :  If  you  propose  to  put 
any  question  to  him  upon  it,  it  had  better 
be  read. 

Sir  jP.  Pollock :  1  am  proposing  to  ask 
him  the  facts,  and  not  respecting  this ;  I 
have  put  the  deposition  into  his  hand  that 
he  may  know  tnat  he  has  made  a  depo- 
sition ;  I  am  not  going  to  ask  him  of  any- 
thing in  the  deposition ;  I  am  quite  aware 
I  cannot  do  that  without  its  being  read 
first.  (To  the  witiwss.)  When  you  went 
as  far  as  the  **  Coach  and  Horses,''  where 
you  met  some  of  those  persons,  what 
o'clock  was  it  ? — Towards  seven. 

Very  dark  f — ^Yos,  it  was  middling  dark, 
not  very  dark ;  I  could  see  what  was  at 
the  '*  Coach  and  Horses." 

How  often  had  you  seen  Mr.  Frost  be- 
fore that  ? — I  had  seen  him  a  good  many 
times  up  and  down  Blackwood. 

Do  you  know  him  very  well  P — No,  not 
very  well ;  I  knew  him  when  I  saw  him. 

Did  you  know  him  well  enough  to  know 
him  when  you  saw  him  P—Yes,  I  did. 

Now,  I  beg  to  ask  you,  did  you  not  tell 
the  magistrates  that  you  did  not  know 
him. 

Attorney  General:  The  deposition  ought 
to  be  read  first. 

Sir  F,  Pollock :  Pray  read  it. 
TiNDAL,  C.J.  (to  the  witness) :  Now  listen 
while  this  is  being  reiul. 

(The  deposition  of  WiUiam  Harris  was  read 

as  follows : — ) 

"  County  of  Monmouth  ^     The  information  and 
to  wit.  j  depositions  of  the  seve  • 

ral  witnesses  whose  names  are  hereunder  written, 
taken  upon  oath  this  5th  day  of  November  1839, 
before  JTames  Coles,  clerk,  Octavius  Morgan, 
Esq.,  and  others  Her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  said  borough,  and 
in  and  for  the  said  county,  on  the  examination 
and  in  the  presence  and  hearing  of  William 
Davies,  brought  before  the  said  justices,  charged 
with  having,  on  the  4th  day  of  November,  in 
the  year  1839,  at  the  borough  of  Newport,  in  the 
said  county,  committed  high  treason  and  sedition 
against  our  Sovereign  Lady  the  Queen,  her  crown 
and  dignity. 


291] 


Trial  of  John  Frost,  1839. 


[292 


"  William  Harris  sworn,  states  :  I  am  a  col- 
lier, and  live  at  Blackwood,  in  this  county ;  I 
live  in  a  house  of  my  own  ;  I  remember  a  Sun- 
day in  November  last,  but  I  do  not  know  the 
day  of  the  month ;  I  remember  seeing  a  good 
many  people  about  there  that  evening ;  it  did 
rain ;  I  can't  tell  how  many  Sundays  ago  it  wan; 
I  work  for  Mr.  Powell,  at  the  Bryn,  and  have 
my  money  every  week ;  I  heard  of  the  riots  at 
Newport ;  I  was  down  to  none  of  it ;  it  was  on 
a  Monday,  and  the  Sunday  I  have  been  asked 
about  was  the  day  before  the  Monday  ;  I  don't 
know  if  it  was  the  beginning  of  the  month ;  I 
can't  remember  how  long  ago  it  was ;  1  was  at 
home  every  bit  of  the  day  (Sunday)  till  the 
evening  ;  I  went  down  as  far  as  the  *  Coach  and 
Horses  *  in  the  evening,  where  I  was  forced  to 
go ;  the  '  Coach  and  Horses  '  is  on  the  bottom 
of  Blackwood;  it  is  kept  by  Richard  Fugh  ;  it 
was  about  seven  o'clock,  I  should  suppose,  when 
I  went  there ;  it  was  dark ;  I  don't  know  who 
forced  me  to  go ;  I  was  axed  to  come,  and  I  did 
not  like  to  deny ;  I  was  afraid ;  I  don't  know 
hardly  what  they  had  with  them  ;  I  seed  some 
sticks  along  with  some  of  them  ;  I  saw  nothing 
upon  the  sticks ;  I  did  not  see  any  guns,  nor 
swords,  nor  pikes,  nor  pistols  ;  I  did  not  see  one 
mandril ;  not  with  they  who  come  to  our  door ; 
I  seed  a  pareel  of  people  out  on  the  road ;  I 
don't  know  if  they  had  anything ;  they  were  on 
the  uppfir  side  of  the  house ;  my  house  is  about 
five  or  six  yards  from  the  tram-road ;  when  I 
went  down  to  the  "  Coach  and  Horses '  I  saw  a 
good  many  people  there ;    some  of  them   had 
some  weapons ;  some  with  pikes  and  somewhat ; 
I  did  not  go  off  the  turnpike-road ;  the  tram- 
road  is  the  other  side  of  the  turnpike- road ;  I 
don't  know  Mr.  John  Frost   very  well,  but  I 
know  him  middling;  I  know  Mr.  William  Davies, 
the  prisoner,  now  present ;  he  lives  up  in  the 
Blackwood ;  I  don't  know  who  he  lives  ^vith, 
except  he  lives  ^ith  his  father ;  to  the  best  of 
my  belief  he  lives  with  his  father,  who  keeps  a 
shop ;  I  seed  Mr.  John  Frost  at  the  '  Coach  and 
Horses '  that  night ;  I  saw  Mr.  William  Davies 
that  night ;  Mr.  Frost  was  by  the  door  when  I 
saw  him,  and  I  think  William  Davies  was  by 
the   door  along   with  him;  they   were  saying 
something;  I   don't  know   what  it   was,  there 
were  so  many  people   there ;  I  am  sober  now, 
and  know  what  I  am  talking  about;  betwixt 
the  rain  and  the  bother,  I  don't  know  the  words 
William  Davies  said ;  Mr.  Frost  was  speaking, 
but  I  do  not  know  what  he  was  speaking  about. 
I  have  been  examined  since  I  have  been  in  New- 
port ;  I  think  it  was  yesterday ;  I  had  a  couple 
of  pints  of  gin  hot  up  at  the  '  Ship ' ;  I  drank 
the  main  of  it ;  a  man,  who  was  along  with  me, 
and  my  wife,  had  some ;  the  man  was  a  con- 
stable ;  I  had  some  beer  also,  a  pint ;  I  had  a 
pint  up  above  here,  but  I  don't  know  the  house ; 
a  soldier  drank   once  with  me ;  I  don't  know 
what  time  of  the  day  it  was ;  I  don't  know  what 
time  I  was  examined ;  it  may  be  about  eleven 
o'clock ;  I  was  examined  after  I  had  had  the 
gin  and  beer ;  I  was  at  the  *  Ship '  last  night  ; 
I  was  about  all  day  yesterday  with   a  young 
man,  but  I  was  up  at  the  *  Ship '  the  main  of 
the  evening,  and  my  wife  was  with  me ;  a  good 
many  people  spoke  to  me ;  no  one  asked   me 


what  brought  me  down  to  Newport;  no  one 
asked  me  if  I  was  going  to  give  evidence ;  I  have 
seen  no  one  but  my  wife  and  the  constable,  and 
the  people  who  were  in  the  room ;  I  don't  know 
everything  I  said  yesterday:  I  don't  know  what 
William  Davies  said  that  night  at  the '  Coach 
and  Horses '  when  I  saw  him  there ;  I  did  not 
see  William  Davies  afterwards ;  he  said  nothing 
more  than  I  have  said ;  I  seed  him  right  over 
against  the  door. 

The  mark  of 
Tho.  Hawkins.  x 

W.  Brbweb.  William  Harhis. 

OcTAVius  Morgan. 

**  Cross-examined  by  Mr.  Hail,  on  behalf  of 
the  prisoner,  William  Davies. — I  can't  read ;  I 
can't  write  ;  I  did  not  know,  when  I  was  making 
those  two  statements  which  I  have  heard  read, 
that  I  was  to  be  bound  by  what  I  then  said,  or 
that  I  was  on  oath. 

**  Taken  before  as,  at  the  borough  of  New 
port. 

Geo.  Haix. 

James  Coles. 

OciAvius  Morgan. 

W.  Brbwem. 

Tho.  Hawkins. 

"  William  Harris  sworn,  further  states :  I  am 
afraid  to  give  evidence  against  William  Davies ; 
this  paper  is  true ;  I  will  not  give  evidence  unless 
I  get  a  paper  that  no  one  will  hurt  me ;  what 
will  become  of  I  ?  I  am  afraid  to  give  evidence ; 
I  told  the  constable  how  I  am  airaid  someone 
will  do  something  to  me;  a  good  many  was 
looking  at  me  yesterday  ;  Mr.  Davies  was  look- 
ing  after  me ;  Mr.  Davies  was  calling  to  me ;  I 
told  Mr.  Davies  to  go  off,  Boger  Davies ;  the 
first  evidence  was  true,  but  not  the  last ;  Boger 
Davies  said  nothing  to  me  ;  he  called,  but  I  told 
him  to  go  off ;  when  I  was  at  the  *  George '  I 
was  very  tipsy ;  the  statement  I  made  yesterday 
was  true ;  I  was  f^mg  towards  the  •  Salutation  ' 
when  Roger  Davies  called  to  me  to  come  over 
to  him ;  we  were  both  on  the  same  side  of  the 
street ;  I  was  before  him ;  he  called  out '  Harris,* 
and  beckoned  me;  the  evidence  I  gave  this 
morning  was  in  consequence  of  fear  that  some- 
body would  do  sometlung  to  me    I  remember  a 
Sunday  in  November ;  that  time  of  the  row 
when  they  were  going  to  meet  to  come  down 
here ;  I  was  opposite  the  *  Coach  and  Horses  ' 
that  evening,  about  seven  o'clock ;  there  were  a 
good  many  people  outside ;  I  do  not  know  how 
many  ;  I  dare  say  there  were  fifty  there,  if  not 
more ;  I  saw  Mr.  John  Frost  therej;  I  saw  the 
prisoner  William  Davies  there;  they  were  stand- 
ing outside  the  door,  close  by  the  door  of  the 
*  Coach  and  Horses';  I  beard  William  Dr  " 
speak ;  he  said, '  There  is  enough  to  eat  I 
port ' ;  that  is  what  he  said,  and  the  same  I 
yesterday ;  I  was  standing  on  the  tumpike-i 
about  as  far  as  the  window  of  the  room  f 
them,  say  five  or  six  yards  or  more ;  there 
some  persons  between  me  and  Davies  whei 
said  this ;  I  heard  no  one  say  anything  clsi 
went  off  home  afterwards:  1  did  not  hear  i 
one  say,  *  Go  on,  don't  be  afraid,*  but  I  ha 
thought  it  was  Mr.  Davies  said  so ;  I  was  *^ 
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I  should  suppose,  about  ten  minutes  j  Frost  and 
Davies  were  outside  the  door,  close  together ;  I 
know  the  •  Welch  Oak  * ;  I  w  as  there  that  night, 

but  never  before;   I  did  not  see  anyone  on 
horseback  bj  the  *  Coach  and  Hordes  * ;  I  know 
ffisca ;  between  Kisca  and  the  •  Welch  Oak  '  I 
saw  a  man  on  horseback ,  he  «aid,  *  How  the  devil 
do  jou  keep  hanging  back  there,  why  don't  you 
come  on  faster  ? '  there  were  five  or  six  people 
»ith  me ;  he  said.  *  Half  the  soldiers  are  gone  to 
Abergavenny ' ;  he  had  a  pair  of  trousers  and  a 
cot  back  coat,  and  he  had  a  halter  on  the  horse's 
had,  and  no  bridle ;  the  man  on  the  horse  also 
«id,  *You  are  eno*  to  eat  Newport';  I  saw 
John  Frost  at  the  'Welch  Oak';  I  heard  him 
«iy, 'AH  those  who  had  pieces  were  t-i  come 
forward  on  the  turnpike-road  *  ;  every  one  that 
bad  guns  went  forward ;  I  went  into  the  bouse 
and  went  to  sleep ;  it  was  pretty  near  as  light 
as  it  is  now.     When  I  woke  in  the  morning  I 
seed  two  men  in  the  left-hand  room ;  they  were 
*wsed  respectable ;  there  was  a  man  guarding 
them  with  a  pistol,  to  prevent  their  running 
«way;  I  saw  Mr.  Frost  there;  Frost  then  told 
Jbem  to  go  on,  as  they  were  two  scamping  fel- 
MWB,  or  some  such  word  as  that ;  1  don't  know 
which  way  they  went  then ;  I  understood  they 
j^ere  to  go  where  they  had  a  mind  to  ;  J  am  sure 
he  told  them  to  go  on ;  the  man  with  the  pistol 
"»ent  on  ;  Frost  went  on  the  tram-road  as  fast 
9A  he  coa!d  go  towards  Newport ;  I  went  on  to 
niake  my  way  home;  I  saw   Zcphaniah  Wil- 
lianis;  he  stood  on  the  cross- way  ;  he  said,  *  Go 
on  Harris ;  what  dost  thee  hang  back  here  for  ?  ' 
I  did  go  on ;  ho  came  on  after  us,  behind  us ;  I 
w«nt  up  to  that  lane  on  the   left  hand  which 
tarns  up  by  the  *  Waterloo  '  public-house  ;  it  is 
where  the  engines  do  bide  at ;  I  don't  know  how 
m*  it  is  frcMn  Newport ;  it  is  more  than  a  mile, 
along  way ;  it  is,  I  should  think,  two  miles  from 
^ewport;  when  I  got  up  the  lane  I  got  over  the 
hedge,  and  afterwards  got  back  to  the  *  Water- 
loo,' and  then  I  saw  the  people  coming  back ; 
the  people  who  came  with  me,  some  had  sticks : 
the  main  had  nothing ;  I  saw  guns ;  I  saw  some 
pikes  in  the  night,  but  none  in  the  morning,  for 
they  were  all  gone.    Frost  had  on  a  big  coat, 
'wigh  one,  and  a  red  cravat  round  his  neck. 

'' By  the  Court :  I  don't  know  who  William 
Divies  was  speaking  to  when  I  saw  him  at  the 
*  Coach  and  Horses '  door. 

The  mark  of 

X 

William  Hakbis. 
*'  Taken  and  sworn  before  us  at  the  borough 
of  Newport, 

Geo.  Hall. 
James  Coles, 
octavics  mobgan. 
W.  Brkwbr. 
Tho.  Hawkins." 
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— ^ollock:  Had  you  been  examined 
^        *j  before  you  made  thia  deposition  P 

>  not  know ;  I  was  examined  two  or 
^  mes. 

e  first  place,  I  ask  j-ou,  is  it  true, 
^  .  jwear  upon  this  occasion,  were  you 
*  '    '*--]So,  I  was  not  yery  sober 


when  I  was  speaking    that    up    at    the 
"George." 

When  yoa  made  your  mark  to  that  paper, 
which  says,  **  I  am  sober  now,"  were  you 
then  sober  P— I  was,  to  be  sure. 

TiNDAL.  C.J. :  What  time  does  the 
"now "  refer  to  ;  when  he  was  not  sober  ? 

Pakke,  B. :  Is  it  the  early  part  of  that 
examination,  or  his  examination  the  day 
before,  that  he  refers  to  P 

Sir  F.  Pollock :  His  examination  the  day 
before ;  whether  I  shall  be  able  to  get  the 
fact  out  I  do  not  know.  {To  the  witness,) 
The  day  before  that  on  which  you  said, 
"  I  am  sober  now,"  had  you.  not  been  be- 
fore some  magistrates  P — I  do  not  know. 

Ee-examined  by  the  Solicitor  Oev-eraL 

You  have  heard  that  deposition  read 
which  has  your  mark  ? — Yes. 

And  you  observe  it  is  there  put  down 
that  yoa  did  not  hear  what  William  Daviea 
said ;  to-day  you  have  said  that  William 
Bavies  said  to  the  people,  "Why  do  not 
you  go  on;  you  will  tie  enough  to  eat 
Newport "  P— Yes,  so  he  did. 

How  was  it  you  did  not  state  that  to  the 
magistrates  P— I  did  not  like  to ;  I  thought 
I  should  have  it  when  I  got  back,  and  I 
told  them  so  at  the  time. 

What  do  you  mean  by  the  expression, 
"  you  thought  you  should  have  it "  ?— I 
thought  that  all  the  neighbours  would  be 
against  me,  as  one  family,  if  I  said  any- 
thing. 

You  have  said  that  you  have  been  stop- 
ping  at  Newport  since  your  examination  ; 
did  you,  after  your  examination,  send  any 
paper  in  to  the  magistrates ;  is  that  your 
mark  {a  paper  being  shown  to  the  witness)  ? 
— Yes. 

How  soon  after  you  were  examined  did 
you  send  that  paper  in  to  the  magistrates  P 
— I  suppose  about  half  an  hour. 

And  since  you  cave  this  paper  you 
have  been  kept  at  ^Newport  P— l  es ;  I  was 
kept  there  on  the  Friday,  and  then  went 
home. 

Solicitor  General :  It  is  witnessed  by  a 
person,  whom  we  shall  call  as  a  witness  ; 
Moses  Scard  is  the  witness.  I  will  call 
call  him  now  or  by-and-by. 

Sir  F,  Pollock  :  If  you  mean  to  call 
him,  I  will  not  insist  on  your  calling  him 
now. 

Solicitor  General:  We  propose  to  read 
that  paper. 

Sir  F,  Pollock  :  1  do  not  know  whether 
your  Lordship  will  think  it  evidence.  The 
witness,  after  he  is  examined,  is  proposing 
to  set  up  his  testimony  by  a  note  he  wrote 
to  the  magistrates. 

TiNDAL,  C.J. :  Let  us  just  look  at  the 
note. 

K  2 
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Sir  F.  PoUoch :  If  your  Lordships  will 
do  80,  70a  will  see  the  nature  of  it. 

(Their  Lordships  examined  the  note.) 

TiNDAL,  C.  J. :  I  think  there  may  be 
some  doubt  about  it,  and  it  is  much  better, 
therefore,  not  to  pursue  the  examination 
respecting  it. 

Solicitor  General:  He  has  been  asked, 
your  Lordship  will  observe,  whether  be 
has  been  kept  at  Newport  since  his  exami> 
nation. 

TiNDAL,  C.J. :  But  recollect  he  has  told 
yoQ,  that  the  reason  why  he  did  not  say 
this  before  was  because  he  was  afraid. 

Solicitor  General:  Very  well,  my  Lord, 
I  am  satisfied.  {To  the  witness,)  You  have 
remained  at  Newport  ? — Yes. 

Although  you  stated  in  that  paper  that 
you  did  not  know  what  William  Davies 
said,  and  for  the  reason  you  have  assigned, 
do  you  mean  now  positively  to  swear  that 
Tou  did  hear  him  use  the  expression  you 
have  spokeu  to  to-day  P — Yes. 

Sir  F.  Pollock:  Your  Lordship  knows 
that  the  date  of  this  examination  is  the 
5fch  of  November. 

Attorney  GeUei'al :  That  paper  is  with- 
drawn. 

Foreman  of  the  Jury :  How  near  were 
you  to  Mr.  Davies  when  he  said,  **  Go  on, 
you  are  enough  to  eat  Newport "  ? — T  sup- 
pose about  ei^ht  or  ten  yards. 

Were  you  in  a  rank  with  other  men  ? 
-^No,  we  were  going  on  all  together  ; 
there  were  a  good  many  heard  him  besides 
me. 

Was  there  a  ^eat  deal  of  noise  at  the 
time  when  Davies  said  this  ? — No,  there 
was  not  much  noise  ;  they  were  speaking. 

Was  there  a  great  deal  at  the  time  of 
what  you  called  **  bother,"  on  a  former  oc- 
casion ? — Yes,  there  was  some  speaking  ; 
but  I  heard  Mr.  Davies  apeak  in  that  tone 
that  everybody  could  hear  him  at  the 
time  I  heard  him. 

Did  Davies  say  this  about  there  being 
plenty  to  eat  Newport  in  Mr.  Frost's  hear- 
ing P — Yes }  Mr.  Frost  could  hear  him  if  I 
could. 

How  far  was  Mr.  Frost  from  Davies? — 
They  were  close  together. 

Did  you  see  Mr.  Frost  and  Zephaniah 
Williams  together  at  any  time  P — No. 

You  have  told  us  that  the  people  tried 
their  guns ;  what  do  you  mean  by  trying 
their  guns  P — To  see  how  the  guns  would 
go  off,  I  suppose. 

By  firing  them  off,  or  trying  them  with 
the  ramrod ;  which  P — They  were  firing 
them  off. 

Were  you  so  drunk  when  you  were  exa- 
mined the  first  time,  that  yon  did  not 
know  the  next  day  that  you  had  been 
examined  P — No  ;  I  was  not  so  drunk  as 
that ;  I  had  had  a  little. 


You  remembered  the  next  day  that  you 
had  been  examined  P — Yes. 

Did  you  remember  what  you  had  said  P 
— ^Yes,  I  did;  what  I  have  said  is  the 
truth,  and  nothing  but  the  truth. 

James  Emery. — Examined  bj*  the  . 
Attorney  General. 

£1  am  a  cabinet-maker,  residing  at;  Ponty- 

g^ol.  I  know  Willi<im  Jones  of  Pontypool. 
e  is  a  watchmaker.  On  Sunday,  the  3rd 
of  November  last,  I  saw  him  at  a  beer- 
house at  Abersychan  about  eight  in  the 
morning ;  there  were  about  twenty  others 
there.  Jones  told  the  people  to  be  pre- 
pared by  two  o'clock,  and  to  collect  to- 
gether as  many  as  they  could.  He  ordered 
them  to  go  on  to  the  BAcecourse.  It  is 
near  a  mile  from  Pontypool  on  the  way  to 
Newport.  I  also  recollect  his  speaking  of 
going  round  the  hills  to  collect  the  Char- 
tists together.  In  the  evening  I  went  to 
**  Bristol  House"  at  Pontypool,  which  is 
kept  by  Jones.  A  man  named  Shellard  told 
us  to  go  on  to  the  Bacecoorse,  and  that 
Jones  had  gone  on  with  a  number  of  men. 
We  got  there  about  ten.  There  were  people 
on  the  road  opposite  the  Racecourse,  and 
some  on  the  Racecourse.  I  could  hear  by 
their  shouting.  A  good  many  were  armea. 
Jones  was  there.  I  attempted  to  run  away, 
but  was  stopped  by  four  men,  and  taken 
to  the  **  New  "  Inn,  a  mile  further  on  the 
road  to  Newport.] 

Did  you  hear  Jones  give  any  orders  at 
the  **  New  "  Inn  P — I  heard  him  order  the 
men  out  repeatedly. 

According  to  the  best  of  your  recollec- 
tion, in  what  words  did  he  give  the  orders  P 
— He  told  them  to  turn  out  and  march 
towards  Newport. 

Did  he  give  any  direction  as  to  the 
order  in  which  they  were  to  march  P — 
He  told  them  they  were  expected  by  the 
people  of  Newport  in  three  bodies ;  the 
pikes  were  to  go  first,  the  guns  next,  and 
the  others  with  what  weapons  they  could 
get. 

Did  you  see  them  march  on  P — ^I  did ;  I 
saw  them  form  in  the  road,  and  then  I 
came  away. 

Just  describe  what  you  mean  by  "  form  "  P 
— I  saw  the  pikes  form  themselves  in  ranks, 
so  many  abreast. 

So  much  for  the  pikemen  ;  did  you  see 
any  of  the  others  form  P — I  saw  them  f 
ing  together;  I  saw  the  guns  c" 
and  stand  behind  the  others. 

What  did  you  do  then  P — I  ran  a 

Were  you  obstructed  in  running 
the  second  time  ? — I  was. 

By  whom  P — By  two  men. 

How  were  they  armed  ? — ^With  p».. 

What    did    they  say   to  you  P  —  L 
threatened  to  blow  my  brains  oi^ 
attempted  to  run  away  from  them 


297] 


Trial  of  John  Frost,  1839. 


[298 


But  yon  did  make  your  escape  P — I  did. 
You  went  back  to  Pontypool  ? — ^Yes. 
You  weut  no  further  than  the  "  Kew  " 
Inn  ?— No. 

Cross-examined  by  Kelly. 

Were  not  you  yourself,  I  will  not  ask 
you  if  you  are  now,  I  hope  you  are  not ; 
but  were  you  not  then  a  Chartist  yourself? 
^I  was ;  I  had  attended  their  meetings. 

How  long  had  you  been  a  Chartist  P — I 
bad  joined  the  body  about  a  week  before 
that  time. 

But  hadyou  not  attended  their  meetings 
before? — xes;  many  public  meetings  I 
had  attended  before  that  time. 

During  how  long  a  period  had  you 
attended  their  public  meetings? — I  iiad 
attended  seTeral  meetings  for  twelve 
months  before. 

And  had  you  also  been  at  their  lodges 
before  P — ^1  had,  at  public  meetings. 

How  often  had  tney  those  public  meet- 
ings of  which  you  speak  P — Once  a  week. 

Were  you  at  Monmouth  at  the  lime  of 
Vineenfs  trial  P — I  was  not. 

How  soon  after  he  had  been  convicted 
did  you  know  that  he  was  gone  to  prison  P 
— ^I  think  I  knew  it  at  the  same  time  that 
he  was  convicted. 

I  suppose  that  there  was  a  great  deal  of 
interest  attached  to  it,  and  you  knew  it  as 
soon  as  the  accounts  could  come  from 
Monmouth  to  Pontypool  P — Yes. 

Did  not  the  Chartists  take  a  very  great 
deal  of  interest  in  his  fate  P — I  believe  they 
did. 

And  were  there  not  some  two  or  three 
other  persons.  Chartists,  convicted  at  the 
same  time  and  imprisoned? — ^I  believe 
there  were. 

lliey  were  all,  I  believe,  imprisoned  in 
Monmouth  P — I  believe  so. 

Do  not  you  know  that  among  the  Chart- 
ists there  was  a  great  deal  of  dissatisfac- 
tion at  Hhe  supposed  mode  of  treatment  of 
Vincent? — 1  do  recollect  hearing  some- 
thing about  it,  and  about  a  petition  being 
attempted  to  be  drawn  up  amongst  them. 

Yon  will  observe  that  I  am  not  asking 
yon  of  anything  concerning  yourself  per 
sonally,  bat  I  ask  you  whether  you  do  not 
know  that  for  a  very  considerable  time  a 
kt  deal  of  dissatisfaction  prevailed  at 
enfi  imprisonment,  and  the  mode  in 
h  he  was  supposed  to  be  treated  in 
m  ? — 1  do  recollect  the  people's  minds 
g  excited  by  some  ill-treatment  that 
*  received  at  some  time  or  other, 
was  it  not  notorious  among  the 
Tists  that  petitions  were  to  be  pre- 
i  to  get  some  better  treatment  for 
? — I  was  not  particularly  connected 
them ;  I  cannot  say,  unless  there  was 
' '-  ~  '»^torious  among  them. 


Was  it  sufficiently  notorious  for  you  to 
hear  it  ? — It  was. 

Though  you  were  not  yourself  a  member 
at  that  time  ? — I  was  not. 

If  I  understand  you,  you  had  gone 
before  as  well  as  after  you  were  a  mem- 
ber, several  times  to  those  meetings  ? — I 
had. 

And  when  you  went  to  this  very  place 
on  the  Sunday  evening  did  you  not  go 
entirely  of  your  own  accord  P — I  did. 

I  do  not  mean  to  the  "  New  "  Inn,  but 
when  you  went  to  the  meeting  ? — Yes. 

It  was  only  when  you  saw  the  numbers, 
and  the  arms,  and  the  order  you  got 
alarmed  P — It  was  then  I  became  alarmed. 

Foreman  of  the  Jury:  You  spoke  of  a 
petition  ;  what  was  the  object  of  the  peti- 
tion, do  you  know  ? — I  understood  it  was 
a  petition  to  the  Queen  that  Vvncent  should 
be  released.  • 

John  Tarry."  -Examined  by  the  Attorney 

General. 

£A  ruffer  down,  working  at  the  Pont- 
newynidd  furnaces.  Confirmed  the  last 
witness,  and  spoke  to  men  armed  with 
spears  coming  to  his  house  on  Sunday 
evening  and  forcing  him  to  go  to  the 
meeting  at  the  Eacecourse.  We  marched 
on  to  the  turnpike  gate  at  Malpas,  half  a 
mile  from  Newport.  It  was  about  one 
when  we  got  there.  I  remained  there  half 
an  hour  and  then  escaped.] 

Cross-examined  by  Sir  F.  Pollock. 

You  never  were  a  Chartist? — No,  I 
never  knew  what  a  Chartist  was. 

IWiUiam  BouseUy  a  collier  at  Abersy^ 
chan,  confirmed  the  evidence  of  the  last 
witnesses. 

John  PhiUips,  described  as  **  of  Cross-y. 
Ceilog,  in  the  parish  of  Llanvrechoa,"  was 
sworn  on  the  voir  dire:  There  are  two 
public-houses  near  together  called  **  Cross- 
y-Coilog  *' ;  it  means  **  Cross  of  the  Cock." 
My  house  is  not  called  **  Cross-y-Ceilog," 
it  is  near  Cross-y-Ceilog ;  it  is  about  a 
hundred  and  sixty  yards  from  one  public- 
house  and  a  hundred  and  seventy  yards 
from  the  other. 

Barnabas  Brough  recalled,  and  sworn  on 
the  voir  dire ;  I  understand  that  the  col- 
lection of  houses  is  called  Cross-y- Ceilog. 
I  supply  beer  to  both  public-houses.  I 
knew  the  witness's  house,  and  should 
direct  to  him,  if  I  had  occasion,  *  *  Cross- 
y-Ceilog."  I  have  so  diroctcd  invoices, 
not  letters,  to  other  persons  there.  The 
invoices  were  generally  with  the  goods. 

Sir  F.  Pollock:  The  witness  distinctly 
states  that  Cross-y-Ceilog  is  not  his  de- 
scription. Mr.  Brough* 8  evidence  does  not 
contradict  him.] 

TiNDAL,  C.J. :  I  think  it  is  left  so  far 
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doubtful  that  the  party  ought  not  to  be 
examined. 

Attorney  General :  I  am  sure,  my  Lord, 
I  will  not  press  it. 

Christopher  Kidner, — Examined  by 
Ludlow. 

[A  butcher  near  Cross-y-Ceilog,  and 
about  four  miles  from  Pontypool.  Spoke 
to  armed  men  coming  to  his  house  between 
seven  and  eight  on  Monday  morning,  and 
making  him  go  with  them.] 

Do  you  know  Jones,  the  watchmaker,  of 
Pontypool,  who  keeps  the  "  Bristol " 
House? — Yes,  I  have  seefa  him  many 
times. 

Did  you  see  him  that  morning,  after 
you  had  been  taken  by  the  men  P — Yes. 

Where  ? — I  saw  him  at  Malpas. 

With  how  many  men  did  you  go  to  Mal- 
pas ? — I  should  think  there  were  from  two 
up  to  three  thousand  altogether. 

Is  there  a  place  near  the  Malpas  turn- 
pike called  Crindar  P — Yes. 

Is  there  a  lane  there  tbat  joins  the  two 
turnpike  roads,  the  one  from  Pontypool  to 
Newport,  and  the  other  from  Risca  to 
Newport,  towards  Penylan  ? — Yes. 

Did  you,  and  the  men  whom  you  were 
with,  go  along  that  lane  ?— Yes. 

From  the  Pontypool  road  towards  the 
Risca  road  P — Yes. 

Who  was  it  told  you  to  go  up  that  lane  ? 
— Jones. 

What  did  Jones  sav  when  he  told  you  to 
go  along  the  lane  r — He  said,  "This  is 
the  way,  up  this  lane." 

And   that  lane  leads    to  the  turnpike 
road  that  runs  from  Risca  to  Newport  P — 
>■  Yes,  sure. 

As  you  were  going  along  that  lane 
towards  the  other  road,  did  you  meet  any 
collier  ? — Yes. 

Was  he  coming  from  Newport? — Yes, 
aci*Oi<s  the  fields. 

By  any  path  P — No,  there  was  no  path  ; 
he  came  to  this  lane. 

Did  he  come  in  the  contrary  direction 
to  that  in  which  you  wore  going  P — Yes. 

Did  anything  pass  between  him  and 
Jones  ? — Yes  ;  he  came  up  to  the  hedge, 
and  Jones  asked  him  where  he  had  been  ; 
he  said  he  had  been  to  Newport,  and  there 
were  three  or  four  killed. 

Pahke,  B.  :  At  what  time  of  the  day 
was  this  P — It  was  about  ten  o'clock. 

LvdJow :  Was  the  man  coming  fast  P — 
No,  he  was  not  coming  fast ;  he  came  up 
to  the  hedge. 

Did  Jones  say  anything  upon  that? — 
Jones  said,  **  Dam'me,  then  we  are  done." 

Did  you  hear  Jones  say  those  words  ? — 
Yes,  I  did. 

Did  he  say  anything  further  P — No,  he 
did  not  say  anything  further  than  we 
were  to  follow  him. 
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Which   way    did  you    go  then  ?  —  To 
j  Penylan  Vawr. 
I      Where  did  you  go  from  there  P — There  I 

left  the  company,  and  I  went  to  Newport. 
i      Pabke,  B.  :  Did  Jones  go  with  you   to 

Penylan  VawrP — Yes. 
I      What  became  of  him  afterwards  P — I  do 

not  know ;  I  never  saw  him  after. 
Ltidlow :  This  body  of  persona  that  you 

have  spoken  of,  from  two  to  three  thousand, 
'  did  you  see  whether  they  had  anything  in 

their  hands  or  not  P — Oh,  yes,  a  great  many 
!  of  them  had  arms. 

What  sort  of  arms?— Some  had  pikes, 

and  some  guns,  pistols,  and  hatchets,  and 

different  sorts  of  weapons. 

Cross-examined  by  Kelly. 

IJones  did  not  go  on  towards  Newport, 
but  away  from  it.] 

John  Matthews. — Examined  by  TaXfourd. 

[A  servant  in  Mr.  Prothero's  house  at 
Malpas.  Spoke  to  being  forced  to  join 
Jones's  party  about  eight  o'clock  on  Mon- 
day morning.  Instead  of  eoing  on  to 
Newport,  they  turned  up  a  Xuie  leading 
to  the  Risca  Road.  They  halted  in  the 
lane.] 

At  the  time  when  you  haltod  in  the 
lane,  did  any  persons  meet  vou  and  give 
any  intelligence? — They  did;  some  per- 
sons who  had  been  at  the  "  Westgate. 

Some  persons  who  you  nnderstood  had 
been  at  the  *' Westgate"  came  and  gave 
some  intelligence  P — Yes. 

Did  you  hear  what  news  it  was  they 
brouffht  from  the  **  Westgate  "  P— I  did. 

What  was  the  news  that  those  people 
brought  from  the  **  Westgate  "  to  Jonea^a 
party  ?  —  That  they  had  attacked  the 
*'  Westgate  "  and  were  defeated. 

Did  you  see  Jmies  at  that  time  P — I  did. 

Did  ne  hear,  do  you  think,  what  those 
people  said  who  came  up  P — Yes  ;  the 
mob  then  gathered  around  him  and  was 
conversing  with  him ;  but  as  to  what  they 
were  saying  I  cannot  tell. 

Was  that  all  you  hear^  said  by  those 
persons  when  they  came;  did  tney  say 
how  they  had  been  defeated  P  —  They 
said 

Kelly :  That  cannot  be  evidence  here. 

Tal/ourd :  It  was  said  to  the  party. 

Parke,  B.  :  It  is  hardly  worth  while  to 
waste  any  time  upon  it ;  when  t' —  — 
ceived  information  they  went  back 

Talf&iird :  Yes,  my  Lord.    {To  i 
What  happened  to  you  P — I  got  aw 

Cross-examined  by  Kelhj 

How  long  were  you  with  them  P- 
two  hours. 

Where  did  you  go  when  some  __ 
gence  was  received  r — I  stood  there 
Bttle  time ;  but  as  soon  as  I  could 
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my  escape  I  did,  and  I  went  into  New- 
port. 

Conld  you  see  whether  the  nnmber  of 
persons  who  had  come  there  went  the 
other  i^ay,  or  did  they  disperse  P —There 
were  some  sitting  down,  and  some  stand- 
ing, and  some  going  On  towards  Bisca. 

Richard  Pugh. — Examined  by  the 
Attorney  General. 

[I  keep  the  **  Coach  and  Horses  "  pnb- 
lic-honse  at  Blackwood.  I  know  John 
Frost,  the  prisoner,  Zephaniah  Williams^ 
and  Jbn^f ,  of  Pontypool.  by  sight.  In  the 
week  befurc  the  disturbances  at  Newport 
they  were  all  at  my  house  on  the  Friday 
morning  between  eleven  and  twelve.  They 
were  in  tbe  long  room  upstairs.  There 
were  some  persons  there  who  were  stran- 
gera  to  me/  They  left  our  house  between 
nye  and  six  o'clock,  as  near  as  I  can  re- 
collect. They  had  been  together  in  the 
room  all  the  time.  There  were  about  thirty 
others  in  the  room  besides.  They  had  no 
refreshments.  I  do  not  know  where  the 
strangers  came  from.  A  Chartist  lodge 
used  to  meet  in  my  house  on  Mondays. 
This  meeting  on  Friday  was  not  a  regular 
meeting  of  the  lodge.  Frost  was  at  our 
house  again  on  Saturday  evening,  perhaps, 
for  an  hour  or  more.  I  do  not  know  who 
was  with  him.  I  saw  nothing  of  Williams 
on  Saturday.  I  did  not  see  Jones  on  the 
Sunday,  as  far  as  I  can  recollect.  I  saw 
him  just  as  it  was  getting  dark  on  the 
Sunday  evening.  It  was  between  fiye  and 
six,  as  nigh  as  I  can  recollect.  Frost  was 
there  on  the  Sunday  between  six  and 
seven.  He  left  my  house  about  seven.  I 
heard  the  people  going  by  all  night.  I 
remained  indoors.] 

On  the  Friday,  while  the  persons  were 
above  in  the  lon^  room,  did  you  know  of 
any  persons  going  up  into  that  room 
besides  the  strangers  and  the  three  persons 
whose  names  I  have  given  you  ? — ^No, 

Cros^s-examined  by  Sir  F.  PoUock. 

How  far  is  Blackwood  from  Newport  P 
— ^Fourteen  miles. 

By  the  road  ?— Yes. 

Of  the  persons  present  at  this  meeting 
you  only  knew  Mr.  Frost,  Zephaniah 
WiUiamSt  and  Jones  P— I  knew  them  three. 

^^'■^  you  know  any  of  the  other  persons  P 
;  WilUam  Ba/rwell, 

^jxamined  by  the  Attorney  Qeneral. 

you  know  what  William  Barwell  is  ; 
,  A  Blackwood  man  P — He  did  not  live 
'^  parish  of  Blackwood. 

le  connected  with  the  lodge ;  did  he 
ui  any  capacity  with  regard  to  the 
^  P— He  was  secretary. 

iiMMu2  Lloyd,  of  the  <'  Eoyal  Oak  "  at 


Blackwood,  also  spoke  to  seeing  Frost, 
Williams,  and  Jones  at  Blackwood  several 
times  during  the  week  before  the  riots.J 

Were  any  of  them  at  your  house  the 
week  before  the  riots  at  Newport? — I 
neveV  saw  Mr.  Frost  in  my  house. 

Did  you  see  him  at  Blackwood  during 
that  week  P— Yes,  I  did. 

Did  lyou  see  him  several  times  during 
that  weekP — I  saw  him  three  or  four 
times  passing  and  re-passing. 

Witt  regard  to  Zephaniah  Williams  P — 
His  horse  was  at  oar  house. 

Zephaniah  Williams's  horse  was  put  up 
at  your  house  P — ^Yes. 

{Joseph  Stockdale  spoke  to  seeing  a  vast 
number  of  people  near  Williams's  house  on 
Sunday.  Williams  told  him  to  go  to  the 
hill,  where  he  would  meet  14,000  more, 
and  to  bring  a  weapon  with  him.] 

Morgan  James  examined  on  the  voi/r  dire. 

[The  witness,  who  was  described  as — 

"  Morgan  Jameei,  of  Pillgwenlly,  in  the  parish 
of  Saint  WooUos,  io  the  borough  of  Ne>vport, 
in  the  coauty  of  Monmouth,  collier,  sometimes 
abiding  at  the  house  of  his  Bon,  John  James,  in 
the  parish  of  Bedwellty,  in  the  county  of  Mon- 
mouth, collier," 

stated  that  his  son's  house  was  in  the 
parish  of  Monythusloyne,  and  not  of  Bed- 
wellty. The  witness  also  stated  that  he 
had  lived  at  his  son's  house  during  the 
previous  year,  but  had  gone  once  or  twice 
a  month — generally  from  Saturday  to 
Monday — to  his  own  house  at  Pillgwenlly, 
where  his  wife  lived,  and  took  in  lodgers.] 

Sir  F,  Pollock  objected  that  the  descrip- 
tion was  bad. 

Solicitor  General :  The  man  is  mistaken 
in  supposing  it  not  to  be  in  the  parish  of 
Bedwellty ;  we  have  the  collector  to  show 
that  it  is  in  that  parish. 

Parke,  B.  :  Perhaps  you  had  better 
prove  that  fact  before  we  proceed  further. 
We  had  better  postpone  this  at  all  events  ; 
call  another  witness. 

IWilliam  Henry  Williams,  an  auctioneer, 
spoke  to  knowing  Mr.  Crossfield,  a  con- 
siderable dealer  in  gunpowder,  who  had  a 
warehouse  in  Newport,  and  supplied  gun- 
powder to  the  mmes  in  the  hills.  He 
supplied  over  a  thousand  barrels  a  year.] 

Moses  Scard  sworn. — Examined  by 
Wightmari, 

[In  the  Newport  police.  Spoke  to  wit- 
nessing the  attack  on  the  *'  Westgate," 
and  knew  of  another  powder-house  for  the 
soldiers  about  three  quarters  of  a  mile 
from  the  '*  Westgate."] 

Rees  Rees  called. 

KeUy :  There  is  no  such  witness  in  our 
list 
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Sir  F.  Pollock :  We  haye  him,  perhaps, 
in  a  supplementary  list. 

Solicitor  Genercu :  He  is  not  in  the  list. 

Attorney  General:  Then,  of  course,  he 
cannot  be  called. 

Thomas  TTatta.— Examined  by  Talbot. 

[A  hallier.  On  the  morning  of  Munday, 
the  4th  of  November,  I  left  my  house  at 
about  ten  minutes  before  eight;  I  went 
down  the  tram-road.  When  I  got  to  Pyo 
Comer  I  saw  a  pike,  a  gun,  and  several 
weapons  lying  on  the  tram-road;  pikes, 
mandrils,  and  weapons  like  these  I  have 
seen  in  court.] 

Did  you  see  any  number  ?  —  Yes ;  I 
think  I  saw,  from  first  to  last,  two  hun- 
dred, from  that  to  three  hundred. 

Any  guns  ? — One  gun. 

What  were  the  rest  ?— Pikes  and  man- 
drils. 

Did  you  sec  those  that  were  in  court 
just  now  ? — Some  such. 

Did  you  meet  any  persons  as  well  as  see 
those  pikes  ?— If  I  met  one,  I  should  think 
I  met,  speaking  within  compass,  from 
eight  to  ten  thousand. 

Where  were  they  going? — They  were 
running  in  all  directions. 

Did  you  see  any  of  them  with  anything 
in  their  hands  ? — ^i  did. 

What  was  it  P— I  met  from  forty  to  fifty 
with  guns. 

Solicitor  General:  My  Lord,  I  under- 
stand that  the  collector  is  not  here  whom 
we  wished  to  call  with  reference  to  the 
description  of  Morgan  James.  I  will  only 
trouble  your  Lordships  with  a  single  word 
upon  the  objection.  The  first  part  of  this 
description, — 

"  Morgan  James,  of  Pillgwenlly,  in  the  parish 
of  St.  Woollos,  in  the  borough  of  Newport," 

is  a  good  description  of  his  abode  within 
the  meaning  of  the  statute.  He  has  lived 
thero  for  eleven  years ;  his  wife  has  con- 
stantly remained  there,  acting  as  the 
owner  of  the  house,  and  he  has  returned 
regularly  once  a  month,  and  sometimes 
twice  a  month,  from  Saturday  to  Monday. 
Many  commercial  travellers  are  only  at 
home  a  few  days  in  the  year,  but  it  has 
never  been  questioned  that,  within  legal 
contemplation,  the  place  of  abode  of  such  a 
person  was  the  house  where  he  had  left  his 
family,  and  of  which  he  continued  the 
master,  and  of  which,  in  legal  contempla- 
tion, he  was  in  possession  just  as  much, 
during  his  absence,  as  while  remaining 

there. 

Then,  my  Lord,  we  have  added  to  that 
description  that  which  must  now  be  taken 
to  be  an  erroneous  description  in  respect 
of  the  parish.  It  is  stated  he  is — 
**  sometimes  abiding  at  the  house  of  his  son, 
John  James,  in  the  parish  of  Bedwdlty,  in  the 
county  of  Monmouth,  collier." 


It  must  be  taken  that  that  is  an  erroneous 
parish,  that  being  the  adjoining  parish, 
not  the  parish  in  which  the  man  resides. 
Now,  I  say  that  that  latter  part  is  alto- 
gether superfluous,  and  that  if,  in  point  of 
fact,  the  place  of  abode  is  given  in  the 
first  part  the  statute  is  perfectly  satisfied. 
All  that  we  are  required  is  to  give  the 
place  of  abode.  If  that  part  of  the  statute 
18  satisfied,  though  we  have  added  some 
other  place  purporting  to  be  where  infor- 
mation could  be  got,  but  where,  in  point  of 
fact,  information  could  not  be  got ;  yet  as 
we  have  referred  to  the  only  place  which 
the  law  requires,  where  information  was 
to  be  obtained,  namely,  his  place  of  abode, 
then  the  circumstance  of  our  having  added 
some  other  place  where  information  could 
not  be  got,  would  not  vitiate  it. 

Attorney  General:  It  is  only  from  an 
extreme  anxiety  to  give  the  fullest  infor- 
mation that  the  difficulty  has  arisen.  It 
would  be  unfortunate  for  prisoners  here- 
after if  very  great  strictness  were  required 
as  to  the  additional  information,  because 
the  effect  would  be  that  no  additional  in- 
formation could  with  any  safety  be  given ; 
for  if  it  shall  turn  out  that  there  is  any- 
thing erroneous  in  the  additional  informa- 
tion, why,  then,  you  will  vitiate  what  goes 
before,  which,  of  itself,  would  have  been 
perfectly  sufficient. 

Pakke,  B.:  Supposing  the  description 
had  been,  **of  Pillgwenlly,  in  the  parish 
of  St.  Woollos,  in  the  borough  of  New- 
port," which,  for  a  moment,  we  will 
assume  is  a  sufficient  description,  and 
they  had  added,  "and  also  abiding  in 
some  other  place,"  would  that  have  been 
a  sufficient  description  within  the  Act  of 
Parliament  P  that  is,  are  you  called  upon, 
if  a  man  has  two  residences,  to  state  all 
his  residences,  or  is  it  enough  to  give  one 
of  his  residences?  All  that  the  Act  of 
Parliament  says  is  that  you  must  give  his 
place  of  abode. 

Attorney  General:  1  should  say  it  was 
quite  enough  to  ffive  one  place  that  would 
be  considered  as  nis  place  of  abode.  Sup- 
posing there  is  a  nobleman,  with  a  town 
house  and  a  country  house,  and  that  each 
is  his  domicile,  I  should  apprehend  that 
it  would  be  enough  to  describe  him  as  of 
either. 

TiNDAL,   C.J. :    Perhaps    giving    c:*"-  — 
would  do  ;  but  if  you  attempt  to  give  b 
and  one  of  them  be  faulty,  doe-  '* 
vitiate  the  whole  ? 

Attorney  General :  I  will  assume,  .^ 
sake  of  argument,  that  if  it  had  8t< 
"Morgan  James,  of  Pillgwenlly,  in 
parish  of  St.  Woollos,"  alone,  that  wc 
have  been  sufficient.  But  can  it  be  « 
that  what  has  been  done  is  to  be  vitir 
by  our  having  added,  from  an  anxi^* 
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giTe  farther  informatioD,  that  this  person 
sometimes  is — 

"  abiding  at  the  hoase  of  his  sou,  John  James, 
in  the  parish  of  Bedwellty,  in  the  countj  of 
Moumonth,  collier  "  ? 

We  have  still  given  the  true  residence 
and  tme  place  of  abode.  My  Lord,  he 
conld  not  have  been  properly  indicted, 
he  conld  not  properly  have  been  described 
OS  of  the  parish  of  Monythnsloyne ;  he 
has  not  two  places  of  abode.  It  is  not 
like  the  case  of  a  nobleman  or  a  gentleman 
having  a  country  honse  and  a  town  house^ 
who  i?  domiciled  in  either,  and  who  might 
be  described  properly  as  of  either  ;  if  this 
man,  Morgan  James,  had  been  indicted  as 
*'  of  the  parish  of  Monythoslo^rne,  in  the 
county  of  Monmouth,  he  might  have 
nleaded,  in  abatement,  that  he  is  not  of 
jfonythnsloyne,  although  he  goes  tncre  to 
work.  That  is  not  his  place  of  abode.  This 
ifl  not  an  instance  where  a  party  has  two 
places  of  abode ;  he  has  only  one  place  of 
abode ;  that  is  in  the  x)ariBh  of  St.  Woollos ; 
and  this  is  not  given  as  another  place  of 
abode  within  the  meaning  of  the  Act  of 
Parliament ;  it  is  only  that  he  is  casually 
there. 
Kdiy :  No,  **  sometimes  abiding." 
Attorney  General :  The  word  **  casually," 
I  admit,  is  not  introduced.  The  words 
are,  "  sometimes  abiding  at  the  house  of 
his  SOD  John  James,  in  the  parish  of  Bed- 
wellty,  in  the  county  of  Monmouth,  col- 
lier." That  is  not  given  as  his  proper 
abode,  it  is  not  given  as  an  addition  under 
the  Statute  of  Additions,  so  that  he  could 
properly  be  described,  if  he  had  been 
summoned  uDon  a  jury,  as  **  of  the  parish 
of  Monvthusloyne."  But  it  seems  to  me 
to  be  this, — we  first  give  you  his  place  of 
abode,  and,  that  you  may  more  easily  find 
him,  we  add  something  as  to  where  he  is 
very  likely  to  be  found ;  we  do  the  best 
we  can  to  give  you  all  the  information  in 
our  power.  But  with  regard  to  his  place 
of  abode,  under  the  statute,  we  tell  you 
that  he  is  "  of  Pillgwenlly,  and  in  the 
parish  of  St.  Woollos."  Therefore,  it 
seems  to  me,  with  great  respect  to  your 
Lordshipe,  that  what  goes  before  is  not 
vitiated  by  what  follows,  and  that  the 
evidence  of  this    witness    ought    to    be 

F,  PoUoch :  My  learned  friend  the 
.^jy  Oenerod  appears  to  me  to  have 
bunded  the  Statute  of  Additions,  and 
^  the  law  understands  by  an  addition, 
the  place  of  abode  for  the  purpose  of 
noiiiry.  It  may  be  that  this  witness 
t  have  been,  for  the  purpose  of  an 
bment,  correctly  described  as  being 
illgwenlly,  because  he  had  a  house 

and  his  wife  lived  there ;  but  I  do 
-  Tiordships  with  confidence,  whe- 


ther he  might  not  have  been  described  as 
of  the  parish  where  he  spends  sometimes 
twenty-seven  days  out  of  every  month, 
and  at  other  times  twenty-six  P 

My  Lords,  the  place  of  a  man's  abode 
does  not  mean  the  place  of  which  you 
designate  him  with  respect  to  his  homo  or 
domicile;  the  place  of  abode  means  the 
place  where  he  abides,  where  he  eats  and 
drinks,  and  sleeps,  and  works.  Kow,  let 
me  put  the  case  of  a  person  having  two 
houses,  who  regularly  spends  part  of 
every  week  at  each  house, — and  there  are 
many  such  instances  in  London ;  there 
are  many  gentlemen  who  live  a  short  way 
out  of  London  on  the  Saturday,  Sunday, 
and  Monday,  who  return  for  commercial 
purposes  to  the  city,  and  remain  in  Lon- 
don Tuesday,  Wednesday,  Thursday,  and 
Friday,  and  who,  therefore,  regularly  live 
in  a  house  of  their  own  four  days  in  the 
citv  and  three  days  in  the  country.  Now, 
I  do  not  presume  to  say, — it  is  not  neces- 
sary for  my  ar^ment  to  say, — that  you 
would  be  bound  to  give  both  those  places 
of  abode,  though  I  think  you  would,  if  you 
meant  to  set  out  what  is  the  place  of  abode. 
Where  a  man  has  two  houses  you  may 
not  be  obliged  to  give  them  both.  But 
if  you  have  attempted  to  give  both,  and 
have  given  one  of  them  incorrectly,  then, 
I  say,  you  have  no  right  to  fall  back 
upon  the  other ;  because,  if  you  have  mis- 
led the  party  to  whom  the  information  is 
required  to  be  given,  so  that  the  party  to 
whom  this  information  is  intended  to  be 
important  and  useful  may  have  lost  one 
single  minute  in  a  doubtful  inouiry  in  con- 
sequence of  this  fallacious  information,  I 
say  that  then  the  object  of  the  statute  is 
violated.  It  may  be  sufficient  to  describe 
a  man  as  of  a  parish  at  large,  but  if  you 
describe  him  as  of  a  particular  street  in 
that  parish,  as,  for  instance,  if  you  were 
to  say,  **  of  New  Street,  Spring  Gardens, 
in  the  parish  of  St.  Martin,"  and  it  turns 
out  that  he  does  not  live  in  New  Street, 
but  that  he  lives  at  Charing  Cross,  that  is 
a  misdescription.  Yet  you  may  say,  well, 
but  I  told  you  the  name  of  the  parish.  At 
all  events,  this  incorrect  addition  did  not 
waste  time,  for  you  must  in  any  case  have 
had  to  wander  M  over  the  parish. 

Tnn>AL,  C.J. :  We  do  not  feel  it  neces- 
sary to  hear  you  any  further.  If  this  case 
had  rested  upon  the  first  part  of  the  de- 
scription alone,  I  for  one  should  have 
been  satisfied  that  it  was  sufficient;  for 
when  he  is  described  as, 

*•  Moi^gan  James,  of  Pillgwenlly,  in  the  parish 
of  St.  Woollos,  in  the  borough  of  N^e^port," 

and  it  is  found  that  he  has  a  house  there, 
and  has  had  for  eleven  years,  and  that  his 
wife  and  family  live  there,  and  he  occa- 
sionally   returns    to    it,   I    should    have 
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thought  that  qaite  a  sufficient  descripfcion 
of  his  abode  within  the  meaning  of  the 
Act;  otherwise  parties  would  be  pat  to 
endless  difficnlties  where  persons  are 
passing  their  lives  daring  any  part  of  the 
year  at  »  distance  from  their  homes,  or  in 
any  other  place  than  that  where  they  have 
their  regalar  abode.  The  case  occorred 
to  my  mind  of  a  fisherman,  who  may  be 
but  for  a  month  at  a  time,  or  a  commer- 
cial traveller,  who  may  go  oat  ftir  five  or 
six  months  together,  or  a  merchant,  who 
n^y  go  abroad  every  year  and  scarcely 
ever  be  in  his  place  of  abode.  If  yoa 
wanted  to  describe  sach  a  person  by 
his  place  of  abode,  the  place  where  he 
has  his  house  and  family  mudt  be  con- 
sidered a  proper  and  safficient  description. 
But  it  appears  to  me  that  in  this  descrip- 
tion more  has  been  intended  than  done. 
There  seems  to  have  been  a  degree  of 
doubt  whether  with  propriety  the  descrip- 
tion could  be  limited  to  Pillgwenlly  or 
not,  and  it  has  been  thought  that  it  was 
proper  to  describe  him  as  sometimes 
abiding  in  another  place.  Now,  this  is  a 
good  description  in  the  first  place  by 
saying,  "  of  rillgwenlly,"  because  we  find 
that  to  be  his  place  of  abode.  If  we  insert 
the  words,  "  abiding  at "  instead  of  the 
word,  "  of,"  then  it  will  stand  thus, 

'*  Morgan  James,  abiding  at  Pillgwenlly,  in  the 
paribh  of  St.  Woollos,  in  the  borough  of  New- 
port, ill  the  county  of  Monmouth,  collier ;  and 
sometimeti  abiding  in  another  place.'* 

Then  taking  the  whole  together,  the 
whole  is  a  good  description  of  his  abode 
daring  the  year.  Now,  if  that  were  true 
in  both  parts,  all  would  be  right.  But  it 
appeals  to  me,  inasmuch  as  it  is  true  in 
the  first  part  only,  and  not  true  m  the 
latter  part,  with  respect  to  his  abiding  in 
the  house  of  his  son  at  Bed  well ty,  that 
taking  the  whole  description  together,  it 
is  not  a  sufficient  description  of  nis  place 
of  abode.  And  although  this  is  an  error 
that  has  arisen,  I  have  no  doubt,  from  a 
great  anxiety  to  give  every  possible  in- 
formation upon  the  subject,  still  we  are 
called  upon  to  decide  it  according  to  the 
law;  and  the  opinion  I  have  formed, 
looking  at  the  Act  of  Parliament,  is,  that 
the  description  as  a  whole  is  inaccurate, 
and  the  witness  cannot  be  examined. 

Paeke,  B.  :  Although  I  have  some  doubt 
in  my  own  mind  as  to  the  propriety  of  the 
decision  at  which  we  are  about  to  arrive, 
yet  having  the  opinion  of  the  Lord  Chief 
Justice  and  of  my  brother  Williams^  in 
favour  of  that  decision,  I  concur  in  the 
propriety  of  rej  ecting  this  witness.  I  take 
it,  tnat  all  that  the  Act  of  Parliament  re- 
quires is  the  place  of  abode  of  the  witness ; 
that  is  the  place  of  his  domicile ;  and  if 
he  has  two  domiciles,  the  ,Crown  is  not 


bound  to  give  them  both ;  and  if  in  this 
case  they  had  confined  themselves  to 
naming  his  place  of  abode  at  Pillgwenlly, 
I  should  have  had  no  question  that  this 
was  a  proper  description  of  the  witness  ; 
because,  it  appears  that  he  lives  with  his 
son  not  as  an  abode  but  for  the  purpose  of 
getting  work ;  and  therefore  if  in  this  case 
his  place  of  abode  had  been  described  as 
"of  Pillgwenlly,"  and  not  sometimes 
elscwher3,  that,  I  think  would  have  been 
sufficient,  because  that  would  not  have 
misled;  but  the  doubt  thrown  into  my 
mind  is  by  the  argument  of  Sir  Frederick 
Pollock,  that  by  giving  an  inaccurate  de- 
scription you  may  subject  the  prisoner  to 
haroship  by  leading  him  to  expend  time 
b^  looking  after  him  where  he  cannot  find 
him.  This  certainly  is  an  inaccurate 
description  of  the  place  where  he  some- 
times abides  with  his  son,  the  name  of  the 
parish  being  wrongly  stated;  and  there- 
fore, as  the  prisoner  might  bv  possibility 
be  subjectea  to  expeuise  and  loss  of  time 
in  looking  after  him  in  that  wrong  parish, 
I  concur  in  the  propriety  of  rejecting  the 
witness. 

Williams,  J. :  The  question  really  is, 
whether  or  not  the  whole  is  to  be  con- 
sidered as  the  description  of  the  abode. 
One  statement,  which  was  made  by  both 
the  Attorney  and  Solicitor  Genm-aU  it  is 
impossible  to  deny,  namely,  that  if  they 
were  indicting  for  a  burelary,  the  proper 
description  would  be  in  tne  earlier  part  of 
this  description.  So,  ir.  the  case  put  bv 
the  Solicitor  General  of  the  i-esidence  ana 
place  of  abode  of  a  traveller,  the  observa- 
tions made  may  be  perfectly  just.  But, 
as  it  seems  to  me,  there  has  been  here  an 
endeavour  to  give  a  more  general  descrip- 
tion of  the  place  of  abode  than  would  have 
been  supplied  by  the  first  part,  and  the 
latter  part  is  involved  in  the  description. 
It  is  sufficient  to  say  that,  the  latter  part 
of  the  description  is  not  correct,  inasmuch 
as  it  gives  a  wrong  parish.  I  think  that, 
if  there  is  a  fair  and  reasonable  doubt 
upon  the  point,  we  ought  not  to  receive 
the  witness. 

Thomas  Jones  Phillips  sworn. — Examined 
by  the  Attorney  General. 

[I  am  a  solicitor  practising  at  Newport  in 
this  county,  and  clerk  to  &e  magistr^t. 
of  Newport.    I  left  home  on  Sunday 
3rd,  and  did  not  return  till  the  mori 
of  the  4th  of  November.    I  returned 
tween  half-past  ten  and  eleven.     '^ 
were  a  great   roanv   x^rsons    ab< 
streets ;  the  first  thing  that  took  m^  »• 
tion  was  a  dead  body  under  the  p^^*-'" 
the  mayor's  house.] 

Did  you  go  into  the  **  Westgatts 
—Yes. 
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How  many  dead  bodies  did  yoa  see  P — 
1  saw  nine  altogether  that  rooming ;  they 
were  not  all  dead  when  I  went  into  the 
*•  Westgato  "  Inn  ;  some  were  in  a  dying 
state. 

In  the  house  ? — In  the  hoase. 

Was  there  a  warrant  granted  against 
John  Frost,  the  prisoner  at  the  bar,  on 
that  day  ? — Yes,  there  was. 

We  understand  that  he  usually  resides 
in  Newport  P — He  does. 

And  carries  on  the  business  of  a  draper 
there  P— Yes. 

About  what  hour  was  the  warrant 
granted  ? — It  was  some  time  in  the  course 
of  the  afternoon  or  evening. 

About  what  time  P — About  five  o'clock, 
I  should  think. 

I>id  you  go  to  his  house  to  assist  in  exe- 
cuting the  warrant  P — ^It  was  a  search 
warrant  as  well  as  a  warrant  to  apprehend 
him ;  I  did  go  to  his  house. 

Did  you  go  to  his  house  P — I  did,  at- 
tended by  the  superintendent  of  police. 

Edward  Ho^hitis  P — ^Yea. 

Was  ho  to  be  found  in  his  hoase  P — Ha 
was  not. 

Did  you  at  any  time  go  in  search  of  him 
at  the  house  of  a  person  of  the  name  of 
Partridge?  —  I  did  not  go  in  search  of  the 
prisoner;  I  afterwards  proceeded  to  the 
house  of  John  Partridge, 

For  what  purpose  P — I  went  there  to 
attend  the  execution  of  a  search  warrant 
against  Partridge. 

Was  that  on  the  same  dayP — On  the 
same  evening ;  almost  immediately  I  left 
Mr.  FroaVs. 

Will  you  go  on  and  state  what  happened ;  , 
you  went  to  Mr.  PaHrid^e^B  house  to  exe-  > 
cntethiK  search  warrant  r— I  did,  attended 
by  some  special  constables. 

About  what  hour  was  it  that  you  went 
to  Mr.  Pa/rtridge*8? — Somewhere  between 
seven  and  eight  o'clock  ;  I  knocked  at  the 
door  of  Partridge's  house ;  no  notice  was 
taken  of  my  knocking,  dnd  I  attempted  to 
open  the  door;  I  called  oqt,  ** Mr.  Part- 
ridge!" 

Did  you  try  to  open  the  door  P — I  did, 
and  I  found  it  fastened.  I  called,  **  Part- 
ridge!*' He  said,  "  I  am  gone  to  bed."  I 
said,  "  Get  up  and  open  the  door,  or  I 
must  force  it  open."  The  door  was  not 
'ued,  and  I  forced  it  open  ;  and  I  heard 
irons  that  seemed  to  have  fastened 
door  fall  on  the  inside  of  the  house, 
aediately  the  door  was  opened  I  saw, 
iding  within  two  yards  of  it,  Mr.  Frost, 
-risoner. 

}  he  in  the  passage  P — There  is  no 
je ;  it  opened  into  the  room ;  it  is  a 
vnall  cottage. 

was  within  two  yards  of  the  door  P — 
"rtanding  facing  me  as  I  went  in. 


Was  there  any  other  person  in  the 
room  P — Yes. 

Who  besides  P — A  person  of  the  name  of 
Charles  Walters, 

Is  he  one  of  the  persons  included  in 
this  indictment  ? — He  is. 

Anyone  else  P — And  Partridge. 

In  the  same  room  ? — ^Yes. 

All  three  in  the  same  room  P — ^Yes. 

What  did  you  do  P — I  walked  up  to  Mr. 
Frost,  and  Mr.  Rogers,  who  attended  me, 
walked  up  at  the  pame  time  ;  and  he  was 
told  that  he  was  a  prisoner;  I  laid  my 
hand  upon  his  shoulder  on  one  side,  and 
Mr.  Rogers  laid  his  hand  apon  his  shoulder 
on  the  other  side.  Mr.  Frost  said,  **  Very 
well,  I  will  go  with  you  directly."  I  said., 
**No;  we  are  not  prepared  to  take  you  ^ 
you  must  wait  a  little.  I  then  saw  Part- 
ridge, and  I  told  him  what  my  business 
was  there,  and  proceeded  to  execute  the 
warrant. 

As  to  searching  Partridge's  house  P — ^As 
to  searching  Partridge's  house. 

Did  you  observe  the  appearance  of  Frost, 
and  of  his  clothes  P — He  appeared  very 
much  fatigued.  Indeed  he  told  me  that 
he  was  very  uncomfortable. 

Was  he  searched  P — Not  then. 

When  was  he  searched  ?  —  He  was 
searched  afterwards  at  the  "Westgate'^ 
Inn. 

He  was  conducted  to  the  '*  Westgate  " 
Inn  P  —  Yes ;  he  walked  under  my  arm 
from  thence  to  the  **  Westgate  "  Inn. 

How  far  may  Part^ndge's  house  be  from 
the  ** Westgate"  Inn?— I  should  think 
about  a  quarter  of  a  mile. 

Was  Walters  brought  at  the  same  time  P 
— I  found  Walter's  in  a  comer  of  the  room, 
looking  round  towards  me. 

Was  he  conducted  likewise  P — Yes. 

Was  there  a  warrant  against  himP — 
No. 

He  was  conducted  without  a  warrant  P 
—Yes. 

When  yon  got  to  the  **  Westgate,"  was 
Frost  searched  P — He  was  searched. 

What  was  found  upon  himp  —  Three 
pistols. 

In  his  pockets  P — ^Yes. 

Any  gunpowder  P — A  powder-flask  and 
some  ball. 

Were  the  balls  in  a  bag,  or  were  they 
loose  in  his  pocket  P — I  believe  they  were 
loose. 

Was  Walters  searched  at  the  same 
house  P — He  was. 

What  was  there  found  iipon  himP— 
Four  pistols  and  a  powder-flask,  and  some 
ball  and  some  lucifer  matches. 

Were  the  pistols  found  upon  Mr.  Frost 
loaded  P — ^Yes. 

All  three  P— Yes. 

Have  you  got  them  here  P — I  have. 

Just  produce  them  P  —  These  are  the 
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pistols  found  upon  Mr  Frost,  {The  witness 
prodticed  three  pistols,  one  of  them  being 
rather  larger  than  the  other  two.) 

The  balls,  I  suppose,  you  have  got  ? — 
No. 

Are  the  pistols  still  loaded  P — I  believe 
they  are. 

Do  they  remain  as  they  were? — Yes, 
with  the  exception  that  the  caps  were 
taken  off ;  these  are  the  hsA]s  {prodiicing 
nine  balls,  one  of  which  was  rather  larger 
than  the  others) ;  that  is  the  powder-flask 
{producing  it). 

Werft  those  found  upon  Walters  loaded 
likewise  ? — Yes. 

Do  they  appear  to  be  loaded  with  ball 
as  well  as  with  powder? — I  have  not 
examined  them. 

Are  they  in  the  same  state  in  which 
they  were  when  you  found  them  ? — They 
are. 

Was  there  powder  in  Mr.  Frost's  powder- 
flask? — It  was  nearly  full. 

Have  you  the  pistols  that  were  found 
upon  Walters  ?  —  Yes  {producing  four 
pistols). 

Are  they  loaded  likewise? — I  believe 
they  are. 

TiNDAL,  C.J. :  Are  there  balls  in  them  ? 

Phelps:  Yes,  there  are,  my  Lord;  you 
can  see  them. 

Philips :  This  is  the  powder-flask  found 
upon  Jv alters  {producing  the  same),  A 
quantity  of  the  powder  lias  escaped  out  of 
the  flask  into  the  paper. 

You  say  there  were  some  lucifer  matches 
found ;  on  whom  were  the  lucifer  matches 
found? — On  Walters, 

Were  all  those  balls  found  upon  Walters  ? 
—Yes. 

Attorney  General  :  They  appear  to 
amount  to  about  foi'ty  or  fifty,  tfpon  that 
the  prisoner,  John,  Frost,  was  committed 
to  gaol  ? — He  was. 

Cross-examined  by  Sir  F,  Pollock, 

You  say  you  went  to  Mr.  Frost* s  house  ? 
—Yes. 

Had  you  a  search-warrant  then  ? — Yes, 
I  had. 

Did  you  execute  it? — I  did. 

What  did  you  search? — Papers;  manu- 
script papers. 

Tell  me  what  room  you  went  into,  and 
what  boxes,  drawers,  desks,  cupboards, 
and  so  on,  you  searched  ? — It  was  the 
room  that  Mj.  Frost  usually  occupied  at 
the  back  part  of  his  house. 

A  private  room  ? — I  believe  it  was  his 
public  room  where  he  used  to  see  persons 
that  applied  to  him  upon  his  magisterial 
business. 

Did  it  appear  to  be  the  room  where  he 
kept  his  private  papers  ? — There  were  a 
great  number  of  papers  there ;  it  appeared 


to  be  the  room  where  he  kept  all  bis 
papers. 

Did  you  break  open  anything  there,  or 
did  you  find  the  papers  in  such  a  state 
that  you  could  get  at  them  without  break- 
ing anything  open?— I  did  not  find  it 
necessary ;  the  papers  were  all  exposed  in 
the  room. 

What  papers  were  they  ? — ^There  were  a 
great  number  of  manuscript  papers  in 
Mr.  Frost's  handwriting. 

Copies  of  correspondence  ? — Yes. 

Were  they  lying  on  the  table,  or  how 
were  they  disposed? — They  were  princi- 
pally on  shelves ;  they  were  handed  to  me 
by  one  of  Mr.  Frosts  daughters,  who 
attended  me  the  whole  time  I  was  in  the 
room. 

His  family  were  still  there  P — ^Yes,  they 
were. 

What  does  his  family  consist  of  ? — Mrs. 
Frost,  and,  I  think,  five  or  six  daughters 
and  one  son  at  home;  he  has  two  soxis, 
one  abroad,  I  believe,  and  one  at  home. 

Were  tbey  all  there,  except  the  one  that 
was  abroad? — No,  I  believe  not;  I  saw 
several  of  them. 

Was  Mrs.  Frost  there  ? — Mrs.  Frost  was 
there. 

And  several  of  the  daughters  ? — Yes. 

At  what  time  of  the  day  did  you  make 
that  search  ?  —  It  was  in  the  evening, 
between  six  and  seven  o'clock. 

Was  it  after  you  had  apprehended  Mr. 
Frost  ? — No,  it  was  before. 

Then  you  merely  took  the  papers  from 
the  shelf? — I  did  not  take  them  from  the 
shelf;  they  were  taken  froip  the  shelf  by 
Miss  Frost,  and  she  handed  them  to  me. 

What  papers  did  you  ask  for  ? — I  asked 
for  the  papers,  generally ;  I  do  ifot  think 
I  asked  for  any  papers  in  particular. 

Were  they  all  on  the  same  shelf,  or  on 
different  shelves  ? — On  different  shelves. 

Did  that  appear  to  be  the  place  where 
he  kept  his  papers? — Yes. 

From  the  aocuments  you  saw,  did  not 
that  appear  to  be  the  place  where  he  kept 
his  copies  of  letters,  and  so  on  ? — Yes. 

Whom  did  you  see  when  you  first  went 
to  the  house  P — I  saw  Mrs.  Frost ;  I  think 
I  saw  the  servant  at  the  door,  and  then  I 
was  shown  into  a  room  behind  the  shop, 
and  then  I  explained  to  Mrs.  Frost  what 
my  business  was. 

Did  she  make  any  difficulty  in  sho^^*'^"' 
you  the  place  where  Mr.   Frost's  p 
were  kept  ? — Not  the  least  in  the  woi 

The  members  of  the  family  assisteu  ^ 
by  handing  them  down  and  giving  ttf 
to  you  ? — There  were  two  of  Mr.  Fn 
daughters  in  the  room  the  whole  of 
time. 

You  had  no  reason  to  doubt  thr^ 
had  all  the  papers  P — Not  the  least. 

You  have  them  now  ? — I  have  the 
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After  that  you  went  to  the  house  of 
this  Fariridge,  and  there  yon  met  with 
Mr.  FroBt  quite  aocidently  P — Quite  acci- 
dentally. 

[Mr.  ^itw^a  house  is  in  the  High  Street. 
FrosVg  house  ^  and  Partridge*8  cottage  are 
nearly  back  to  back,  with  gardens  between. 
Partridge  is  a  printer.  Froel  has  known 
mo  for  a  long  timo ;  he  must  have  known 
my  voice.] 

Be-ezamined  by  the  AUorfiey  General. 

What  distance  should  you  say  there  is 
between  Mr.  FrosVs  house  and  Partridge's 
house,  going  by  the  street  ? — I  should  think 
three  or  four  hundred  yards. 

Is  there  any  back  communication  that 
ou  are  aware  of  between  the  two  P — I  be- 
ieve  there  is,  which  would  make  the  dis- 
tance much  shorter. 

When  you  were  at  Partridge* 8,  searching 
his  premises  under  the  search  warrant,  do 
you  recollect  Mr.  Frost  saying  anything 
about  his  papers  P — ^Yes. 

What  md  he  say  P— When  I  was  exa- 
mining some  manuscripts  which  Partridge 
handed  to  me,  which  were  on  two  files, 
Mr.  FroH  walked  to  me  across  the  fire- 
place and  asked  me  by  what  authority  I 
examined  those  papers ;  I  said  I  did  not 
consider  it  necessary  to  make  him  ac- 1 
qoainted  with  my  authority ;  he  said,  ''  If 
you  expect  to  find  any  of  my  manuscripts 
there  you  are  mistaken." 

Attstmey  General :  This  is  the  case,  my 
Lords,  on  the  part  of  the  Crown. 

Sir  F,  Pollock :  Perhaps  your  Lordships 
irould  not  call  upon  me  to  address  you  at 
this  late  hour. 

TnniAL,  C.J. :  We  shall  certainly  not 
call  upon  you,  unless  you  wish  it  and  feel 
yourself  equal  to  it ;  otherwise  it  may 
stand  oyer  till  Monday. 

Monday,  January  6,  1840. 

Ofening  Spexch  for  the  Defence. 

Sir  Frederick  Pollock:    May  it  please 

your  Lordships,  gentlemen  of  the  jury, — 

It  is  now  my  duty  to  address  you  on  behalf 

of  the  prisoner  Mr.  John  Froet,  and  to 

state  to  yon  what  is  his  answer  to  this 

charge  which  has  been  made  against  him. 

My  learned  friend,  towards  the  close  of 

^'"  address,  spoke  of  it  as  a  difficult  task 

the  prisoner's  counsel  would  have  to 

brm.    Gentlemen,  I  do  not  agree  wiih 

learned  friend,  and  I  would  to  God 

I  had  as  little  difficulty  in  relieving 

Frost  from  every  charge  of  criminality 

aat  eventful  and  fatal  day  as  I  believe 

•ve  in  answering  the  cliarge  of  high 

on.    I  believe  1  shall  satisfy  you  that 

At  charge  he  is  innocent.     Certainly, 

lamoT^y  X  shall  bring  the  case  withm 


the  compass  of  those  expressions  which 
my  learned  friend  the  Attorney  General 
used,  in  stating  that  which  would  entitle 
the  prisoner  to  your  verdict  of  not  guilty. 

Gentlemen,  in  the  course  of  my  address 
I  must  entreat  your  indulgence,  and  that 
of  my  Lords.  To  me  criminal  business  is 
extremely  new — a  charge  of  high  treason 
altogether  so.  The  business  of  this  Court, 
as  opposed  to  that  of  the  other,  is  accom- 
panied by  a  feeling  of  interest  and  anxiety 
to  me  so  intense,  painful,  and  almost  over- 
whelming, that  I  have,  on  all  occasions 
where  I  could  with  propriety,  declined 
being  a  party  to  a  criminal  prosecution. 
But  on  the  present  occasion  I  readily  say 
I  thought  it  my  duty,  when  called  upon, 
to  undertake  this  defence ;  and  I  stated  to 
the  gentleman  who  first  applied  to  me,  on 
the  instant,  and  without  hesitation,  as  he 
will  well  remember,  that  if  I  could  make 
it  accord  with  my  professional  engage- 
ments, there  would  be  a  want  of  manli- 
ness on  my  part  not  to  give  Mr.  Frost 
the  benefit  of  any  services  of  mine  that  he 
might  wish  to  command.  And  I  am  sure 
that  my  learned  friend  will  cordially  agree 
with  me  that  no  loyal  subject  can  be  better 
employed  than  in  disproving  the  existence 
of  treason  and  satisfying  you,  the  gentle- 
men of  the  jury,  and  the  public  at  large, 
that  this  is  not  a  case  of  that  complexion, 
whatever  degi*ee  of  criminality  of  another 
sort  there  may  have  been. 

Gentlemen,  I  am  far  from  making  any 
complaint,  as  sometimes  has  been  done  on 
occasions  of  this  sort,  of  the  solemn  and 
almost  awful  proceedings  in  which  you 
are  called  upon  to  take  a  part.  I  make  no 
complaint  of  the  Special  Commission,  or 
of  tne  charge  beinc  that  of  high  treason ; 
least  of  all  do  I  make  any  complaint  as  to 
the  manner  in  which  the  proceedings  have 
been  conducted.  I  think  it  was  quite  right 
that  when  the  public  peace  had  unques- 
tionably been  disturbed, — ^when  numbers 
of  Her  Majesty's  subjects  had  been  alarmed 
by  the  events  that  you  have  heard  described, 
that  there  should  be  as  early  as  possible  a 
vindication  of  the  law,  a  punishment  of 
offenders,  and  that  sort  of  assurance  and 
protection  given  to  the  peaceable  subjects 
of  the  realm  which  results  from  the  law 
taking  instant  cognizance  of  crime,  ac- 
cording to  the  character  and  nature  of  the 
oflbnce,  and  awarding  to  it  that  punishment 
which  may  seem  to  be  due.  Nor,  gentle- 
men, do  I  complain  of  this  charge  being  pro- 
secuted as  one  of  high  treason.  I  think  it 
became  the  Law  Officers  of  the  Crown, 
under  all  the  circumstances  that  at  first 
presented  themselves,  so  to  ofler  the  charge 
to  your  notice ;  nor  has  the  prisoner  the 
slightest  reason  to  complain  that  he  is  put 
by  that  means  into  a  worse  position  than 
he  otherwise  would  be.    From  the  earliest 
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time  of  oar  history,  those  who  had  most 
reason  to  dread  accusations  of  this  sort, — 
those  who  from  the  earliest  history  of  oar 
law,  were  continually  in  conflict  with  the 
Crown  for  the  liberties  of  the  subject, 
especially  guarded  the  individual  who  was 
charged  with  this  high  offence.  He  is  pro- 
tected by  having  a  copy  of  his  indictment 
ten  days  before  his  trial — a  privilege  from 
which  other  persons  are  excluded.  He  is 
protected  by  having  a  list  of  the  jury  and 
a  list  of  the  witnesses ;  and  even  before  the 
Prisoners'  Counsel  Bill  was  passed(a)  he 
had  the  privilege  of  making  a  full  defence 
by  such  advocates  as  he  might  reqaire  to  be 
assigned  to  him  by  the  Court.  And,  gen- 
tlemen, one  benefit  even  of  the  inexperience 
that  belongs  to  us  in  a  case  of  this  descrip- 
tion is  that,  instead  of  taking  the  practice 
or  the  law  from  any  books,  we  sat  down 
with  the  Acts  of  Parliament  before  us, 
with  the  original  documents ;  and  our  very 
inexperience  induced  us  to  exercise  a 
caution  and  a  vigilance  which  has  raised 
that  point  which  my  Lords  have  been 
pleased  to  reserve  for  farther  considera- 
tion. 

Gentlemen,  with  respect  to  the  pro- 
ceedings that  have  occurred  in  your 
presence  here,  as  far  as  the  learned 
judges  are  concerned,  so  far  from  utter- 
ing one  syllable  or  whisper  of  complaint, 
I  do  feel  that  the  administration  of  jus- 
tice was  never  rendered — I  had  almost 
said  more  amiable — certainly  never  more 
satisfactory.  I  have  never  known  or 
read  of  any  proceedings  of  this  sort  that 
have  been  conducted  with  such  unexam- 
pled patience  and  moderation  on  the  part 
of  those  learned  persons.  And  I  do  for 
the  prisoner  at  the  bar  feel  deeply  indebted 
for  that  time  for  consideration  which  has 
always  been  given,  that  patience  in  hear- 
ing, that  readiness  to  give  every  possible 
opportunity  to  hear  the  evidence  while  yet 
attention  is  unexhausted,  and  to  affoi*d 
the  opportunity  of  considering  it  before 
any  address  should  be  made  to  you ;  and  I 
may  be  allowed,  gentlemen,  perhaps,  to 
say  that  your  ready  acquiescence  in  every 
arrangement  suggested  at  the  bar,  or 
adopted  by  the  Court,  your  patient  for- 
bearance from  uttering  one  single  murmur 
of  complaint  at  the  great  inconvenience 
that  you  must  have  experienced  in  being 
separated  for  so  long  a  time  from  your 
families,  and  kept  away  from  home,  de- 
mands, and  I  trust,  gentlemen,  you  will 
accept,  my  sincere  and  cordial  thanks. 

Gentlemen,  it  is  a  good  omen  for  the 
administration  of  justice  that  thus  far 
everything  has  been  satisfactory.  In  my 
learned  friend's  opening  I  have  nothing  to 
complain  of.    It  was  short ;  I  think  it  was 

(a)  Pass^ed  as  6  &  7  Will.  4.  c.  114. 


meagre.  It  abstained  very  much  from  de- 
tailed statement.  I  make  no  complaint  of 
that,  because  I  ascribe  it  partly  to  the  for- 
bearance and  moderation  of  my  learned 
friend,  and  partly  to  the  nature  of  the  case 
that  he  had  to  disclose.  I  own,  gentlemen, 
it  would  have  been  satisfactory  to  me — I 
know  it  is  not  usual — ^if  the  Crown  had 
summed  np  the  evidence  in  a  case  of 
treason ;  certainly  for  many  years  that 
practice  has  not  been  adopted — but  it 
would  have  been  of  some  assistance  to  me 
in  addressing  vou  upon  the  evidence,  if  my 
learned  friend  had  originally  stated  dis- 
tinctly and  precisely,  not  what  were  the 
general  points  upon  which  he  relied,  but 
what  was  the  pajiiicular  fact,  or  the  par- 
ticular declaration  upon  which  he  meant 
to  rely  in  bringing  this  charge  home  to 
the  prisoner  at  the  bar  [and  which  of  the 
inconsistent  statements  of  his  witnesses 
he  means  to  adopt]. 

Gentlemen,  the  charge  is  one  which  our 
law  has  always  considered,  and  I  believe 
every  law,  and  justly,  to  be  the  highest 
crime  against  society.    It  is  one  of  the 
deepest  dye.   It  is  visited  with  the  severest 
punishment.     It  is  presented  to  you  in 
four  counts  of  a  very  long  indictment. 
Gentlemen,  I  make  no  complaint  of  the 
forms  of  our  pleading  in  courts  of  law, 
whether    civil    or    criminal.      The    four 
counts  of  the  indictment  have   certainly 
much  of  repetition,  and  a  plain  man  of 
sense  might  wonder  to  find  that  a  charge 
such    as    apparently  might    be    brought 
agaiuKt  Mr.  Frost  should  be  necessarily 
wrapped  up  in  so  much  circumlocution 
and  repetition,  as  really  to  make  it  exceed- 
ingly aifficult  for  an  unlearned  and  unin- 
formed person  precisely  to  know  what  the 
indictment  means  by  so  many  counts,  and 
by  such  frequent  repetitions  of  the  same 
expressions  m  each  count.     But  I  believe 
I  have  my  learned  friend's  authority  for 
saying  that  I  need  not  give  myself  mach 
trouble  on  the   third    or  on  the    fourth 
count.     So  far  as  this  charge  involves  any 
personal   attack  upon  Her    Majesty  the 
Queen,  I    believe    I    may  say   that   my 
learned  friend's  speech  did  not  raise  the 
slightest  intimation  in  the  mind  of  any- 
one that  he  thought  that  charge  could  oe 
sustained.     So,  gentlemen,  with  reference 
to  the  change  of  Government,  which,  I 
think,  is  in  the  fourth  count,  if  I  reme*** 
ber  rightly,  my  learned  friend  disclai 
that  count  as  one  that  would  not  req 
much  attention  from  either  you  or  i 
But  he  particularly  called  our  attent' 
to  the  first  and  second  counts,  which, 
far  as  I  could  collect  from  reading  the 
appeared  to  me  to  be  of  this  nature : 
first  count  charges,  I  think,  a  levying 
war  for  certain  definite  objects ;  and  < 
second  is  for  levying    and  maldng  "« 
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generally.  I  belieye,  therefore,  I  ahall 
perfectly  satisfy  the  objects  which  I  have 
in  riew  in  defending  Mr.  Frost,  to  say, 
if  I  oonfine  myself  to  the  second  count  of 
the  indictment,  for  I  am  not  aware  that 
the  substantive  charge  in  the  second  dlfiTers 
from  the  first,  except  that  in  the  first  the 
levying  of  war  is  stated  to  be  for  certain 
parposes. 

Ti5»DAi#,  C.J. :  There  are  certain  overt 
aets  stated  in  the  first. 

Sir  F.  Pollock:  Certain  overt  acts  are 
stated  in  the  first. 

Pabxe,  B.  :  The  purposes  do  not  differ  ; 
the  first  count  contains  more  particulars 
than  the  second. 

Sir  F.  Pollock :  Just  so,  my  Lord ;  but 
the  second  count  contains  tne  charge  of 
levying  war,  if  I  mistake  not,  in  exceed- 
ingly general  terms ;  the  levying  of  war 
being  itself  a  distinct  and  substantive 
treason. 

Attamey  General:  My  Lord,  I  am  very 
ciorry  to  interrupt  my  learned  friend,  but 
I  beg  it  to  be  understood  that  I  do  not 
give  up  the  fourth  or  any  of  the  counts  of 
the  inaictment. 

Sir  F.  Pollock :  Q^ntlemen,  I  am  some- 
what surprised  at  my  learned  friend's  in- 
terruption, because,  when  I  found  my 
learned  friend,  in  his  opening  address  to 
yoa,  afber  describing  the  four  counts, 
stating  that  your  attention  would  be 
chiefly  directed  to  the  first  and  the  se- 
cond, it  did  appear  to  me  to  be  as  much 
an  Attorney  Greneral's  abandoning  the  third 
and  the  fourth,  as  an  Attorney  General 
could  express  upon  such  a  subject. 

Kow,  gentlemen,  I  certainly  am  in- 
debted to  my  learned  friend  for  explicitly 
stating  on  the  part  of  the  Crown  what  is 
your  duty  upon  this  important  and  solemn 
occasion.  Says  my  learned  friend,  at  the 
oatscty  "  You  are  to  presume  Mr.  Frost  to 
be  innocent ;  you  are  to  begin  the  inquiry 
with  every  presumption  in  favour  of  that 
innocence,  until  it  is  assailed  by  the  evi- 
dence  " ;  and  my  learned  friend  said  that 
the  evidence  to  prove  him  otherwise  than 
innocent  must  be  **  strong,  clear,  and  con- 
Tincing."  Gentlemen,  I  infer  from  that, 
that  if,  instead  of  being  strong,  clear,  and 
convincing,  it  is  weak,  feeble,  confused, 
inconsistent,  part  of  it  impossible ;  then, 
gentlemen,  you  cannot  possibly  find  a 
""'-^t  against  the  prisoner. 

itlemen,  in  my  judgment,  the  great 

I  this  important  inquiry  will  be 

as  the  proceeding  of  Sunday,  the 

Novemoer,  which  terminated  in 

,  x««al  transactions  of  Monday  morn- 

ione  for  any  treasonable  purpose,  and 

that  treasonable  purpose  existing  in 

mind  of  Mr.  Frost  at  the  time  that  he 

-ted  the  proceeding  (if  he  did  con- 

■^^   «*^  the  time  that  he  joined,  as  I 


must  admit  that  he  did  join,  and  marched 
with  those  persons  from  the  **  Welch  Oak," 
where  I  thmk  we  first  find  him,  down  to 
the  comer  of  the  "  Westgato  "  Inn,  where 
it  appears  he  quitted  them  ?  Gentlemen, 
I  taKe  that  to  be  the  great  question  in  this 
case.  If  I  can  satisfy  you,  as  I  feel  very 
confident  I  have  the  means  of  doing, 
that  there  is  no  evidence  upon  which  the 
leasD  reliance  can  be  placed,  even  as  the 
matter  now  stands,  upon  which  yon  can 
come,  as  sensible  and  judicious  men,  to 
the  conclusion  that  this  was  a  treasonable 
purpose ;  still  more,  if,  as  to  certain  parts 
of  it,  I  can  prove  that  it  was  not  so ;  then, 
gentlemen,  Mr.  Frost  will  be  entitled — 
whatever  criminality  may  belong  to  the 
meeting,  the  marchmg,  the  arming,  the 
alarm,  the  terror,  and  the  fatal  conse« 
quences  that  have  ensued — how  criminal 
soever,  however  much  to  be  deplored  and 
lamented — if  I  satisfy  you  that  the  purpose 
was  not  a  treasonable  one,  then,  gentle- 
men, Mr.  Frost  is  entitled  to  your  verdict 
of  not  guilty. 

Nor  let  it  be  supposed  that  anyone 
in  these  realms,  or  in  this  country,  or 
in  this  court,  has  an  interest  in  a  ver- 
dict of  an  opposite  character.  If  I  can 
make  out  that  Mr.  Frost  was  not  guilty  of 
treason,  far  from  its  being  a  verdict  that 
is  to  be  heard  with  regret,  that  any  per- 
son is  to  deplore,  it  is,  gentlemen,  of  all 
others  the  one  that  would  give  the  greatest 
satisfaction  to  the  country,  to  the  king- 
dom, to  the  public  at  large ;  of  all  others 
it  is  that  verdict  which  would  best  re- 
assure those  whom  this  transaction  has 
alarmed,  believing  it  to  have  been  treason 
of  a  widely  spread,  dangerous,  and  despe- 
itkto  character.  If,  gentlemen,  I  satisfy 
you  that  the  thousands  and  thousands  who 
assembled  that  night  had  no  treasonable 
object  in  view,  I  relieve  this  county  from 
a  stain,  from  a  charge,  from  an  imputa- 
tion of  the  blackest  and  the  deepest  dye  ; 
I  give  an  assurance  that  the  alarm  that 
has  spread  from  county  to  county,  all  over 
England,  is  not  well  founded;  that  no 
person  need  be  afraid  of  a  repetition  of 
that  lawless  violence  which  prevailed  on 
the  3rd  and  4th  November,  and  that  should 
even  such  an  assembly  again  collect,  it 
will  not  be  for  purposes  of  treason,  or  for 
any  of  those  purposes  that  would  create 
an  alarm  and  a  terror  inconsistent  with 
the  public  safety. 

Gentlemen,  before  I  proceed  to  consider 
the  evidence  that  my  learned  friend  has 
given,  I  must  make  a  few  observations  as 
to  the  time  at  which  we  are  now  assembled 
and  are  considering  this  important  mat- 
ter ;  I  mean  to  make  no  reflections  upon 
those  who  now  guide  the  councils  of  Her 
Majesty.  I  have  no  instructions,  and  1 
have  no  inclination  to  utter  one  word  of 


319] 


Trial  of  John  Frost,  1839. 


[320 


bitterness  or  asperity  towards  individuals  ' 
from    whom  I  differ  on'manv  political 
subjects.      But  it  is  impossible  to  con- 
sider the  character    of   this    transaction 
without    adverting  shortly  to  the  ti^an-  ; 
sactions  that  have  occurred  within  the 
last  seven  or  eight  years.     Grentlemen.  , 
some  years  ago,  meetings  of  persons,  such 
as  the  evidence  tells  us,  took  place  at  the  , 
"  Welch    Oak,"    at    Pontypool,    and    at 
.Nant-y-Glo,  would  have  been  deemed  of  i 
themselves,     almost     without    anything 
more,  indications  of  a  treasonable  design. 
Grentlemen,  the  law  cannot  be  altered  by 
the  conduct  of  those  who  are  called  upon 
to  obey  it.    I  do  not  mean  to  say  that  any 
change  of  the  law  has  occurred  by  reason 
of  the  relaxed  discipline  of  society  that  has 
prevailed  for  some  time  past.    But  I  do 
mean  to  say  this  distinctly,  that  from  what 
has  actually  taken  place ,  from  what  has  been  ; 
permitted,  perhaps,  gentlemen,  in  some  j 
instances  even  sanctioned,  a  very  different ; 
estimation  is  to  be  held  of  public  meetings, 
aye,  gentlemen,  and  even  of  armed  meet- 
ings, from  that  which  mi^ht  have  been  , 
formed  some  twenty  or  thirty  years  ago, 
and  that  the  object  and  the  intention  of 
the  parties  may  justly  receive  at  the  close 
of  the  year  1839  a  construction  for  more 
favourable    than,   perhaps,  could    fairly 
have  been  conceded  in  earlier  periods  of 
the  history  of  this  country,  that  you  and 
I  are  familiar  with ;  for  I  do  not  go  back 
to  very  remote  periods. 

Gentlemen,  we  have  lived  to  see  thou- 
sands— I  believe  I  should  not  be  wrong  if 
I  were  to  say  hundreds  of  thousands— -of 
men  collected  for  the  purpose  of  exhibiting 
their  numbers  and  showing  their  strength ; 
aye,  gentlemen,  and  we  have  lived  to  see 
the  numbers  displayed  and  the  strength 
exhibited  for  purposes  connected  with  a 
change   of  the    system    of   Government. 
According  to  the  strict  law,  as  my  learned 
friend  laid  down  the  other  day,  the  one  or 
two  hundred  thousand  persons  who  agsem- 
bled,  I  think,  at  the  White  Conduit  House 
a  few  years  ago, (a)  and  marched  in  military 
array,  a  certain  number  in  each  rank,  and 
the  ranks  following  each  other,  like  an 
armed  force,  who  marched  down  to  the 
office  of  the  Home  Secretary,  (^  and  pre- 
sented a  petition  complaining  of  griev- 
ances, and  praying  for  alterations  in  the 

(a)  April  21,  1834. — ^The  demonstration  was 
organised  by  Robert  Owen  and  the  National 
Trades*  Union  to  petition  for  the  recall  from 
transportation  of  the  six  labourers  coDvicted  at 
the  Dorchester  Spring  Assizes  for  belonging  to 
an  association  bound  together  by  unlawful  oaths. 
The  numbers  who  walked  in  the  procession  from 
Copenhagen  Fields  to  the  Home  Office  were 
estimated  at  30,000.— See  Ann.  Reg.  1834,  58. 

(6)  Lord  Melbourne. 


constitution;—!    say,  according    to    the 
strict  letter  of  the  law,  those  men  were 
guilty  of  high  treason.    There  can  bo  no 
doubt  that  arms  are  not  necessary,  ac- 
cording to  the  construction  of  the  statute, 
to    a    levying    of  war;  yet,  gentlemen, 
you  can  all  remember  when  that  extra- 
ordinary    event    took    place;    when    the 
leaders  of  that  meeting  were  admitted  to 
personal  communication  with  an  Under 
Secretary  of  State(a);  when  a  gigantic  pe- 
tition, corresponding  with  that  vast  army 
of  men,  was  unfolded  in  the  inner  cham- 
bers of  the  seat  of  Government ;  and  when 
they  were  dismissed,  I  cannot  say  without 
a  reprimand,  for  I  believe  they  wero  told 
that    their  proceedings    were  unlawful; 
but,  if  I  mistake  not,  they  were  allowed 
to  deposit  the  burden  of  their  petition  in 
the  cnambers  of  the  Government,  though 
'  they  were    told  that  it    would    not    be 
;  received  as  a  petition,  for,  that  coming 
in  that  fashion,  it  was  much  more  like 
treason  than  a  lawful  proceeding,  or  that 
at  least  it  was  a  tumultuous  meeting,  to 
which    no  attention  ought    to    be  paid. 
But,   gentlemen,    no  public   notice    was 
taken  of   that    whatever;    no  man  was 
panished  for  it;  and  those  one  or  two 
hundred  thousand  persons  retired  to  their 
peaceful  homes  that  night  in  the  city  of 
London,    having  marched    in  the  array 
that  I  have  described,  till  all  London^ 
through  which  they  marched,  was  alarmed 
and  terrified  at  the  sight  of  so  powerful 
an  army,  for  really  I  may  so  call  it. 

Gentlemen,  I  believe  &at  was  after  the 
passing  of  the  Reform  Bill ;  but  a&  ihe 
period  of  the  Brcform  Bill,  the  agitation 
as  to  which  commenced  as  early  as  the 
introduction  of  the  first  Bill,  I  think  in. 
February  or  March  1831 ;  at  that  'period 
in  various  parts  of  the  kingdom,  persona 
assembled  in  numbers  to  show  their 
strength,  and  to  exhibit  by  what  pre- 
ponderating and  overwhelming  numbera 


(a)  Mr.  Phillipps.    Five  depot ies  presented 
themselves  with  the  petition  at  the  Home  Office, 
and  were  shown  into  Mr.  Phillipps*  room.    Owen 
accompanied  them,  but  Mr.  Phillipps  refu>ed  to 
receive  him,  as  he  was  not  one  of  the  deputation. 
Owen  having  withdrawn,  Mr.  Phillipps  said  that 
Viscount  Melbourne  was  in  the  office,  and  had 
directed  him  to  say  that  his  Lordship  could  not 
receive  a  petition  presented  under  such  circum- 
stances and  in  such  a  manner;  that  Viscf 
Melbourne  had  seen  a  copy  of  the  petition ; 
he  did  not  disapprove  of  the  language  of  it : 
that,  if  presented  on  another  day  and  in 
coming  manner,  he  would  receive  it  and  la 
before  the  King.    The  deputation  then  withd 
with  the  petition,  which  was  presented  to  I 
Melbourne  by  a  deputation  from  the  Trt 
Unions  a  few  days  later,  and  laid  bef-— 
Eling  in  the  usual  way. 


' 
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the  expectations  of  tho  Reform  Bill  were 
entertained,  and  ita  doctrines  were  to  be 
enforced ;  and  in  one  of  the  most  popu- 
lons  parts  of  the  kingdom,  I  mean  at  Bir- 
mingham, persons  assembled,  m  ho  talked 
of  marching  to  London,  and  encamping, 
not  as  an  army — oh,  no,  gentlemen,  not 
B8  an  armj,  bat  as  a  body  of  petitioners — 
ae  persons  who  were  to  come  up  to  London 
to  represent  their  grievances. (a)  They 
were  to  come  from  Birmingham,  and  en- 
camp in  the  neighbourhood  of  London  ;  of 
course  not  to  overawe  the  House  of  Lords 
~oh,  nothing  of  the  kind,  but  merely 
that  the  persons  in  London,  and  especially 
those  in  the  Legislature,  who  opposed 
Reform,  might  be  aware  that  there  was  this 
large  body  of  men,  formidable  unarmed, 
and  almost  irresistible  if  armed ;  and  that 
they  were  ready  to  bear  their  part  in  the 
general  agitation  of  that  period.  With  this 
body  of  persons  so  acting,  I  believe  some 
members  of  His  Majesty's  Grovemment 
were  in  actual  communication ;  I  believe 
that  is  matter  of  history,  about  which  there 
is  no  more  doubt  than  that  we  to-day  have 
the  happiness  of  living  under  our  Gracious 
Sorereign,  and  have  before  us  the  pros- 
pect of  much  happiness  and  prosperity  in 
80  living  under  her  mild  and  beneficent 
Q overmnent.  Oen tlem en,  under  the  name 
of  agitation,  what  has  not  been  done 
almost  in  every  town  and  in  every  corner 
of  this  kingdom  P    And  if  we  pass —and, 

fntlcmen,  I  shall  do  this  lightly,  because 
do  it  reluctantly — if  we  pass  for  one 
moment,  and  take  a  glance  at  the  sister 
kingdom,  there  familiarly  we  hear  talk  of 
a  petition  from  500,000  fighting  men.(&) 

Gentlemen,  I  say  no  more  upon  this 
point,  but  I  call  upon  you  to  remember 
tiiese  transactions  when  you  come  to  de- 
liver your  verdict  on  the  guilfc  or  the 
innocence  of  the  prisoner.  And  let  it  bo 
understood  that  so  far  has  the  authority 
of  tiie  law  been  practically  relaxed,  so  far 
has  permission,  if  not  actual  encourage- 
ment been  afforded  to  such  proceedings, 
that  it  would  be  most  unjust  to  use  the 
Kame  measure  that  was  formerly  in  use  as 
to  the  motives  of  parties.  It  would  not  be 
justice  to  weigh  in  the  same  scales  as  were 
formerly  used  the  transactions  about  which 
yon  are  making  inquiry  to-day. 

[Now,  gentlemen,  I  proceed  to  call  your 
f**'*-*ion  to  the  manner  in  which  my 
I  )d  friend  has  made  out  his  case. 
s,  I  think,  very  skilfully  marshalled, 
m  experienced  and  an  able  general, 
>  think,  made  the  most  of  the  forces 
^  had  to  bring  into  the  field.]    He 


^  Place  MSS.  27,  7934 ;  Spencer  Wal- 
Jistory  of  England,   vol.   2,  658;  Roe- 
History  of  the  Whig  Ministry  of  1«30. 
ippendix  A,  p.  1357. 


began  by  proving  what  occurred  on  the 
fatal  morning  of  the  4th  of  November. 
He  then  traced  the  piisoner  at  the  bar 
to  various  places  on  what  he  would 
call  tho  line  of  march.  He  then  traced 
Zephaniah  Williams  from  Nant-y-Glo, 
and  he  then  traced  Jones  from  Ponty- 
pool,  and  he  showed  that  they  were  all 
marching  upon  the  town  of  Newport, 
Each  of  those  narratives  of  the  collection 
and  the  marching  of  the  persons  was  in- 
terspersed with  certain  aeclarations,  to 
which  I  shall  presently  call  your  most 
especial  attention.  Without  those  expres- 
sions the  case  is  absolutely  nothing — I 
mean,  gentlemen,  as  treason.  Do  not  for 
a  moment  imagine  that  I  forget  the  crime 
committed  in  the  assembling  of  those 
armed  persons,  and  marching  tfiem  as  they 
were  marched  for  any  purpose.  But  I  say 
that,  without  those  declarations,  the  case, 
as  a  case  of  treason,  is  absolutely  nothing. 
My  learned  friend  then  proved,  by  the 
landlord  of  the  ''  Coach  and  Horses  "  at 
Blackwood,  a  person  of  the  name  of  Tugh, 
that  a  number  of  persons  assembled,  I 
think  on  Friday,  the  1st  of  November,  at 
his  house,  somewhere  about  thirty  persons, 
with  most  of  whom  he  was  unacquainted, 
but  that  the  prisoner  at  the  bar,  Zephaniah 
Williams,  and  Jones  were  three  of  those 
persons ;  and  my  learned  friend's  caso 
concluded  by  the  evidence  of  Mr.  Phillips 
with  respect  to  the  apprehension  of  Mr. 
Frost  himself. 

Now  it  is  quite  impossible  to  deny,  nay, 
it  would  be  part  of  my  case,  that  those 
persons  did  march  ;  that  they  intended  to 
be  at  Newport  at  or  about  the  same  time ; 
that  some  of  them  were  armed.  I  own, 
gentlemen,  I  should  doubt  very  much 
whether  the  arming  was  anything  like  so 
extensive  as  has  been  spoken  of,  because 
the  number  of  weapons  picked  up  after 
the  mob  retreated  from  the  inn  was  very 
inconsiderable.  I  do  not  know  whether 
they  produced  them  all;  there  certainly 
seemed  to  be  a  disposition  to  make  as 
much  display  as  possible,  for  the  purpose 
of  producing  an  effect  which  1  think 
hardly  legitimate.  But,  I  think,  from 
the  number  of  weapons  produced,  and 
the  weapons  picked  up,  you  can  hardly 
imagine  that  the  arming  was  so  exten- 
sive as  has  been  described.  Nor  can  it 
bo  denied  that,  in  point  of  fact,  they 
did  march  to  Newport,  and  that  there 
was  a  conflict,  first  with  the  special 
constables ;  and  then — whether  or  not 
there  was  a  conflict  with  the  military — 
that  one  of  the  military  was  wounded ; 
but  under  what  circumstances  we  will 
presently  see :  and  that,  to  use  the  ex- 
pression of  one  of  the  witnesses  for  the 
Crown,  **  The  moment  the  mob  saw  one 
person  fall,  that  instant  they  all  fled  in 
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every  direction; "  and  in  a  few  minutes 
the  town  of  Newport  was  apparently  as 
clear  from  Chartists  as  it  was  at  the  early 
hour  in  the  morning  of  six  or  seven 
o'clock,  when  not  a  single  Chartist  had 
arrived.  Gentlemen,  all  this  cannot  be 
denied;  bnt  the  question  is — What  was 
the  object  of  it  P  Now,  for  the  purpose 
of  bringing  in  one  view  before  you  what 
their  object  probably  was,  I  shall  take 
the  liberty  of  presenting  the  evidence  of 
a  few  of  the  witnesses  who  have  stated 
what  were  the  objects,  as  they  profess  to 
have  collected  them,  either  from  the 
general  body  or  from  the  leaders. 

IThomas  Bevan  Oliver,  the  special  con- 
stable at  the  "  Westgate,"  savs  that  the 
mob  came  up  to  the  door  of  the  inn,  and 
called  out,  "Surrender  yourselves  our 
prisoners,"  but  he  is  the  only  witness  who 
speaks  to  this,  and,  in  all  probability,  what 
was  demanded  was  the  surrender  of  the 
Chartist  prisoners  confined  there.] 

Above  two  hundred  witnesses  have 
been  summoned,  and  out  of  those  wit- 
nesses not  more  than  thirty-nine  or  forty 
have  been  called.  Why  has  no  one  been 
brought  forward  to  support  Oliver's  state- 
ment ?  Why,  there  were  hundreds  of  per- 
sons— aye,  gentlemen,  and  persons  quite 
competent  to  prove  it.  There  were  per- 
sons among  the  Chartists  who  have  been 
witnesses  here  ;  and  one  of  the  constables 
is  said  to  have  called  out  **  Never !"  Not 
Thomas  Bevan  Oliver.  Who  is  the  man 
that  called  out  '  *  Never  P' '  Where  is  he  ? 
Why  is  he  not  produced?  Has  he  been 
sought  for,  gentlemen?  Could  he  be 
sought  for  in  vain  ?  Is  there  any  want  of 
disposition  to  come  forward,  and  claim  to 
have  taken  a  gallant  and  manly  part  in 
the  events  of  that  day  ?  I  speak  with  no 
disparagement  of  anyone,  least  of  all  in 
disparagement  of  Sir  Thomas  Phillips,  now 
deservedly  honoured  by  the  dignity  which 
he  has  received  from  the  Crown,  but  I 
beg  to  say,  gentlemen,  that  I  do  not 
perceive  anv  backwardness  on  the  part  of 
anyone  in  claiming  a  share  in  the  trans- 
actions of  that  day.  I  find  that  the 
mayor  and  the  gallant  captain  contend 
for  the  post  of  danger.  It  is  quite  clear 
that  on  that  day  the  post  of  danger  was 
the  bow-window,  nearest  to  the  door  of 
the  inn.  At  that  bow-window  the  mayor 
places  himself;  but  there,  also,  the  gal- 
lant commander  of  the  troops  places 
himself.  As  I  understood  Sir  Thomas 
Phillips,  he  was  at  the  side  window,  and 
the  captain  was  in  front.  The  captain 
reverses  the  position :  ho  places  himself 
in  the  post  of  danger,  and  the  mayor 
in  front.  T^bese  are  discrepancies  that 
may  well  occur  in  a  scene  of  so  much 
confusion.  But  I  mean  to  say,  there  is 
no  want  of  disposition  to  come  forward  and 


I  claim  any  honourable  part  in  the  events  of 
that  morning.  Where  is  the  man  who 
called  out  "  Never  P"  Where  is  the  bold 
individual  who,  when  these  armed  persons 
came  up,  and  called  upon  them  to  sur- 
render themselves  as  prisoners,  called  out 
*•  Never  P" 

But,  gentlemen,  before  I  entirely  dis- 
miss this  part  of  the  case,  I  am  instructed 
that  not  one  or  two,  but  several— I  had 
almost  said  mssij — witnesses  might  be 
called  to  prove  to  you,  that  what  passed 
upon  that  occasion  was  a  demand  of  the 
prisoners  who  were  then  in  confinement 
in  the  inn.  I  understand  that  we  shall 
be  in  a  condition  to  show,  beyond  all 
doubt,  by  some  persons  who  were  then 
acting  as  special  constables  themselves, 
not  Chartisto,  not  persons  concerned  in 
the  afiVay  at  all,  but  persons  standing  by 
as  indifferent  spectators,  that  the  demand 
for  the  prisoners  was  loud  and  general; 
and  that,  except  by  mistake  (and  that  not 
very  easily  to  be  accounted  for),  no  one 
would  have  given  the  account  of  the 
transaction  that  Thomas  Bevan  Oliver  has 
given. 

G^entlemen,  so  far  as  I  recollect,  that  is 
the  first  indication  of  purpose  tending  to 
fix  any  guilt  upon  the  prisoner.  And  see, 
when  the  truth  comes  to  be  investigated, 
what  is  the  result.  So  far  from  fixing  the 
guilt  of  treason  upon  Mr.  Frost,  it  tends 
to  show  that  the  immediate  object  of  their 
going  to  the  **  Westgate "  Inn  was  to 
obtain  the  prisoners  whom  they  knew  to 
be  there ;  avoiding  the  soldiers  whom, 
gentlemen,  I  think  I  will  give  you  the 
strongest  reason  to  believe,  they  certainly 
did  not  know  to  be  there,  and  believed  not 
to  be  there. 

Gentlemen,  another  witness  says  that 
Mr.  Frost  used  the  expression,  "  Turn 
round  and  show  your  appearance  to  the 
front."  Now,  I  remember  one  of  you, 
gentlemen,  asking,  whether  he  was  quite 
certain  that  that  was  the  expression.  I 
think  it  exceedingly  probable  that  that 
was  not  the  expression;  but  I  call  your 
attention  to  Mr.  FrosVs  expression,  as  it  is 
given  by  the  witness.  There  is  no  •*  Turn 
round,  and  take  the  inn ;"  there  is  no 
**  Turn  round,  and  fire  on  the  military ;" 
there  is  no  turn  round,  and  do  anything, 
except  what? —  **Turn  round,  and  show 
your  appearance  to  the  front;"  and  I 
believe,  gentlemen,  that  expression  \t «.  l 
comes  from  a  witness  on  the  part  of  » 
Crown  is  the  true  solution  to  th<  '  > 
character  of  this  unfortunate  transf 

Gentlemen,  I  now  pass  to  some  > 

more  extraordinary,  though  in  s' 
gree    less   important,   objects  wli  ) 

imputed  to  the  parties  on   that  f 

November.     I  come  next,  gentlei  \ 

the  evidence    of  Matthew   WUl'-  > 


r 
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witness  with  respect  to  whom  a  very  odd 
matter  occurred — I  mean  about  the  mes- 
senger Reed  or  Reeves.  You  may  remem- 
ber that  he  was  pressed  into  the  serrice. 
You  will  judge,  gentlemen,  how  far  per- 
sons who  were  pressed  into  the  service 
would  be  exactly  the  individuals  who 
would  immediately  become  privy  council- 
lors in  this  treason.  WiUiama  says,  "  Be- 
fore the  party  set  off  I  did  not  hear  where 
we  were  going,  nor  at  Newbridge,  only 
that  we  were  to  go  after  Mr.  Frost. '^ 
And  then  he  says,  ''A  messenger  came 
from  Mr.  Frost"  who  now  turns  out  to 
be  George  Reed,  a  tailor,  but  is  described 
in  his  deposition  as  George  Reeves,  a 
collier.  Gentlemen,  it  may  very  often 
be  extremely  convenient  if  you  have 
fixed  upon  a  wrong  man  who  may  be 
called  to  contradict  yon,  or  who  may  be 
proved  to  have  been  elsewhere,  suddenly 
to  turn  round  and  substitute  somebody 
else  in  his  place.  I  am  not  aware  that  I 
am  in  a  condition  to  prove  anything  about 
George  Reeves,  but  I  own  I  cannot  explain 
how  the  witness  Williams,  who  knew  the 
man—who  lived,  I  think,  within  one  hun- 
dred yards  of  him — and  who  knew  that 
he  was  married,  should  speak  of  him  as 
George  Reeves,  a  collier,  when  the  man 
turned  out  to  be  George  Reed,  a  shoe- 
maker. Some  blunder  about  a  name 
one  can  understand,  but  a  blunder  about 
a  man's  business  whom  be  knew  so  well 
as  to  know  that  he  was  married,  a  man 
living  within  a  hundred  yards  of  him, 
one  cannot  nnderstand. 

Now  these  are  the  purposes  that  WiU 
Uams  discloses.  '*  "We  were  told  we  were 
to  go  to  Newport  to  stop  the  coaches,  the 
post,  and  all  traffic."  This,  gentlemen, 
Joes  not  purport  to  come,  I  think,  from 
Mr.  Frost,  If  I  remember  rightly  he 
spoke  of  a  messenger  purporting  to  come 
from  Mr.  Frost,  and  he  spoke  of  the  object 
of  the  meeting  as  being  talked  of  or  com- 
municated. He  says,  '*  When  it  was  said 
we  were  to  go  to  Newport,  it  was  said  we 
were  to  stop  the  coaches,  the  post,  and  all 
traffic.  We  asked  what  we  were  to  do 
besides ;  we  were  to  stop  there  and  guard 
the  town ;  nothing  more  particular  was 
said."  Grentlemen,  at  that  time  Mr.  Frost 
had  not  arrived.  [He  is  not  affected  by 
the  evidence,  but  WilUdms  is  an  untrust- 
worthy witness.  Not  only  is  there  the 
IciouB  incident  about  Reed,  but  he  has 
convicted  and  imprisoned  for  three 
bs  for  stealing.] 

itlemen,  I  now  proceed  to  the  state- 
.  made  by  James  Hodge,  who  was  the 
nd  witness  called  on  the  second  morn- 
he  was  called  immediately  after 
\hew  WiUiams.  Now  his  statement 
.  respect  to  the  object  is  this,  *'  I  went 
-   Proet  and  asked  him  in  the  name 


of  Grod  what  was  he  going  to  do  P  Was 
he  going  to  attack  any  place  or  people  ? 
He  said  he  was  going  to  attack  Newport, 
to  blow  up  or  down  the  bridge " — he 
would  not  pin  himself  to  the  expression — 
''and  stop  the  mail  from  reaching  Bir- 
mingham ;  three  delegates  were  to  meet 
the  mail  at  Birmingham,  and  an  hour 
and  a  half  after  the  non-arrival  of  the 
mall,  if  it  did  not  arrive  in  time,  the 
attack  was  to  commence  in  Birmingham, 
from  thence  it  would  spread  to  the  north 
of  England  and  Scotland,  and  that  would 
be  a  signal  for  the  whole  nation."  That, 
as  disclosed  by  Hodge,  professes  to  be 
the  object  of  this  great  movement  from 
Pontypool,  from  Nant-y-Glo,  and  from 
the  **  Welch  Oak  "  or  Blackwood. 

Now,  gentlemen,  it  is  somewhat  singu- 
lar to  begin  with,  that  not  any  one  of 
these  professed  objects  was  ever  even  at- 
tempted. Why,  it  may  be  said,  they 
were  totally  routed  and  defeated  long 
before  it  was  time  to  begin  any  one  of 
them.  Grentlemen,  I  should  have  thought 
not ;  I  should  have  thought  that  if  they 
meant  to  blow  up  the  bridge  the  military 
possession  of  the  **  Westgate  "  Inn  was  of 
small  importance  compared  with  setting 
about  to  achieve  these  great  and  impor- 
tant objects  which  Mr.  Hodge  says  they 
had  in  view.  Gentlemen,  I  am  told  that 
the  mail  from  Newport  to  Birmingham 
proceeds  first  to  Bristol,  that  it  crosses 
the  water  at  the  Short  Ferry  (I  do  not 
know  whether  that  is  the  old  or  the  new), 
at  one  of  the  passages. 

Ludlow:  The  old. 

Sir  F.  Polloch :  That  it  crosses  the  water 
at  the  Old  Passage,  which  is  the  shorter 
of  the  two — the  one  higher  up  the  river. 
I  dare  say,  gentlemen,  many  of  you  know 
that  the  mail-coach  itself  does  not  cross. 
I  have  no  right  to  press  any  experience  of 
my  own  into  the  service,  but  I  have  a 
right  to  appeal  to  yours,  whether  the  fact  is 
not  that  when  you  come  to  the  Passage  the 
letters  cross,  but  the  coach  itself  does  not 
go  over.  When  the  mail  arrives  at  Bristol, 
Bristol  acting  as  a  sort  of  post  office  for  all 
that  part  of  England,  the  letters  are  all  re- 
sorted there,  and  no  mail  goes  on  from 
Newport  to  Birmingham.  So  that,  in  the 
first  place,  the  same  coach  does  not  cross 
at  the  Passage ;  and,  in  the  second  place, 
the  coach  that  goes  from  the  Passage  to 
Bristol  does  not  go  on  from  Bristol  to  Bir- 
mingham ;  a  new  mail  starts  from  Bristol 
to  Birmingham,  and  not  the  same  coach 
that  has  come  from  the  Passage  to  Bristol, 
and  not  the  same  coach  that  has  come  from 
Newport  to  the  Passage.  Why,  then,  gen- 
tlemen, how  very  absurd,  how  monstrous 
that  the  non-arrival  of  the  mail  from  Bris- 
tol to  Birmingham  should  be  the  signal, 
at  the  end  of  an  hour  and  a  half,  for  a 
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general  revolt.  Suppose  the  non-arrival 
of  the  Newport  mail,  by  blowing  up  the 
bridge,  let  us  see  what  the  effect  of  that 
would  be.  They  would  stop  the  coach,  cer- 
tainly. I  will  suppose  that  they  seize  the 
bags  and  say,  **  Tne  bags  shall  not  go  on  "  ; 
still  that  could  nx)t  possibly  prevent  the 
passage  of  the  mail  from  finstol  to  Bir- 
mingham; 30  that  when  the  three  dele- 
gates marched  out,  as  they  expected  tViem, 
watching  for  the  non-arrival  of  the  mail, 
in  would  come  the  mail  at  its  regular  time. 
For  depend  upon  it  the  mail  from  Bristol 
to  Birmingham  does  not  wait  for  the  New- 
port bag.  [f  the  Newport  bag  is  not  there, 
it  must  go  by  some  other  conveyance ;  all 
the  nortn  of  England  will  not  wait  for  its 
communications  because  the  Newport  bags 
have  been  stopped.  The  three  delegates 
would  march  out  there,  and  seeing  the 
coach,  I  suppose,  trot  in,  they  would  imme- 
diately march  back  again.  And  yet  this  is 
the  sagacious  scheme  that  is  supposed  to 
have  been  laid  by  ]Mr.  Frost  to  communi- 
cate to  all  the  north  of  England  that  he 
had  taken  military  possession  of  the  town 
of  Newport  and  had  blown  up  the  bridge. 
I  say,  gentlemen,  that  it  would  have  given 
no  mformation  whatever,  and  that  they 
might  as  well  have  agreed  with  the  three 
delegates  at  the  same  hour  of  the  night  to 
look  upon  the  same  stars  in  the  heavens, 
as  to  devise  such  a  mode  of  communication 
as  this.  Gentlemen,  I  do  think  it  became 
the  Crown,  if  they  intended  to  rely  upon 
this,  to  show  that  the  thing  was  feasible, 
and  that  if  this  had  been  done  it  would 
have  produced  the  effect  which  it  is  sup- 
posed would  have  resulted  from  it.  I  there- 
fore do  charge,  as  to  this  declaration  of 
Hodge,  that  it  is  absurd,  not  to  the  verge 
only,  but  to  the  utter  impossibility  of  its 
being  untrue.  I  say  that  if  Mr.  Frost  had 
used  that  expression,  there  could  have  been 
no  three  delegates  to  wait  for  the  non- 
arrival  ofthe  mail  at  Birmingham.  Nothing 
could  be  so  absurd.  Mr.  Frost  is  a  man  of 
business.  Mr.  Frost  has  communications 
with  Bristol.  Mr.  Frost  makes  his  bills 
payable  there.  I  shall  have  occasion  to 
show,  by-aad-by,  that  Mr.  Frost  had  a  bill 
coming  due  on  that  very  Monday,  the  4th 
of  November,  at  Bristol,  at  the  bankers 
there ;  one  of  his  own  bills  in  the  course 
of  his  dealing.  I  shall  have  occasion  to 
prove  to  you  that  he  had  made  provision 
for  that  bill  on  the  Friday  previously.  I 
shall  use  that  fact,  as  you  will  necessarily 
perceive,  every  one  of  you,  for  a  very 
important  purpose  by-and-by. 

Now,  gentlemen,  having,  as  I  trust  I 
have,  effectually  demolished  this  affair  of 
blowing  up  the  bridge,  stopping  the  mail, 
and  thereby  giving  a  signal  to  Birmingham 
and  Lancashire  and  the  north  of  England 
for  a  simultaneous  rising,  let  me  mention 


another  matter.  If  I  mistake  not,  it  was 
suggested  that  this  was  to  occur,  and  that 
it  was  to  be  known  at  Birmingham  on  the 
Monday  night.  Now  see  the  absurdity  of 
this.  The  mail  would  not  leave  Bristol,  I 
think,  till  Tuesdav,  and  certainly  would 
not  reach  Birmingham  before  late  on  Tues- 
day night.  But  really  sdTter  having  called 
your  attention  to  the  absurdity  of  stopping 
the  mail  as  a  mode  of  communication,  it 
appears  to  me  to  be  rather  weakening  the 
obdervatiou  by  showing  that  the  rest  of 
the  sentence  is  in  perfect  harmony  with, 
though  subordinate  to,  the  absurdity  and 
inconsistency  of  that  great  flagrant  matter 
which  my  learned  friend  opened  to  you 
as  the  basis  of  this  part  of  the  charge,  and 
which  turns  out,  when  it  comes  to  be 
examined,  to  be  utterly  destitute  of  foun- 
dation. 

Gentlemen,  I  am  obliged  to  my  learned 
friend  for  reminding  me  that  it  is  not 
part  of  Hodge's,  but  of  Harford's  testi- 
mony, that  the  information  was  to  arrive 
at  Birmingham  on  Monday  night.  Gentle- 
men, I  own  I  should  have  expected  that 
if  there  had  been  the  slightest  foundation 
for  any  part  of  this  charge  as  connected 
with  Hodge's  declaration,  that  my  learned 
friend  on  the  part  of  the  Crown  would 
have  had    some    evidence    showing  that 

Preparation  had  been  made  at  Birming- 
am,    or   in   the   north    of  England,   or 
somewhere  else,  to  correspond  with  this 
supposed  movement  at  Newport.     Grentle- 
men,  the  case  in  an  entire  blank  in  this 
respect.      There    is   no    such    testimony. 
Then,  gentlemen,  I  think  I  have  a  right 
to  ask  you  to  believe  with  me  that  there 
was   no  such  thing,   that   there  were  no 
delegates   waiting,  and  that   there  were 
to  be  none ;    that  there  wafi  no   prepa- 
ration  for   co-operation,   and   that   there 
was  to  be  none.     Then,  gentlemen,  1  say 
there  was  to  be  no  signal,  and  there  was 
none,  and  I  say  that  Hodge's  story  upon 
this  subject  is  one  of  those  fabrications 
made  to  suit  the  purpose  of  the  moment. 
When  magistrates  and  active  officers  con- 
cerned in  endeavouring  to  trace  this  crime 
to  the  bottom  were  anxious  to  get  some 
evidence  against  Mr.   Frost,  when  there 
was  a  sort  of  premium  offered  for  anyone 
who  would  give  a  statement  against  him, 
in  steps  Mr.  Hodge — **  What  is  the  sort  of 
information  you  want  ? — ^Why,  we  want  to 
know  where  they  were  going,  and  v 
they  meant  to  do.    Oh,  I  will  tell  you  t 
I  was  seized  by  them ;  I  was  compel 
into  their  society ;  I  had  the  hardihoo 
say,  *  Why,  you  are  leading  them  al 
slaughter  ; '  I  said  he  might  as  well  1 
us  to  the  slaughter-house ;  *  it  imits 
a  butcher  leading  a  flock  of  lambs  U 
slaughter-house  to  be  slaughtered.'  " 
doubt,  gentlemen,  it  was  perfectl"*^  *" 
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a  very  just  remark,  though  wholly  inap- 
plicable to  this  occasion,  lor  I  apprehend 
thafc  a  relactant  man,  forced  into  the  ser- 
vice of  that  mob,  going  upon  this  expedi- 
tion, wonld  have  been  much  too  discreet 
and  sagacious  to  venture  to  offer  such  an 
expfistulation  in  the  presence  of  the  sup- 
posed leader  of  this  army,  in  the  face  and 
front  of  all  the  men,  who  were  to  listen  to 
it.  Bat  Mr.  Hodge,  who  heard  this,  is 
asked,  **  Name  a  single  individual  in  whose 
presence  this  took  place."  —  **  I  cannot; 
all  I  can  tell  you  is,  that  I  was  compelled 
into  the  service ;  that  I  saw  Mr.  Frost, 
that  I  expostulated  with  him,  and  that  he 
opened  his  whole  scheme  to  me  at  once. 
Knowing  that  I  was  a  reluctant  recruit, 
ready  instantly  to  become  a  deserter  as 
soon  as  those  who  guarded  over  me  should 
cease  their  vigilance,  he  opened  to  me  the 
irhole  scheme,  and  I  had  the  hardihood 
to  expostulate  with  him,  in  the  face  of  all 
the  persons  around  him,  in  terms  of  just, 
bold,  and  defying  remonstrance;  and  I 
remained  witb  him  until  an  opportunity 
occurred  of  effecting  my  escape." 

Gentlemen,  I  have  not  done  with  Hodge 
yet,  because  it  is  only  by  taking  this  case 
piecemeal,  by  examining  its  details  with 
minuteness,  and  patiently  going  through 
the  particulars,  that  you  can  ascertain  the 
true  ralue  of  this  testimony ;  and  this  is 
all  the  evidence  you  have  upon  this  sub- 
ject.  There  is  no  act  dono  by  Mr.  Frost 
—there  is  no  act  done  by  anyone  that 
stamps  upon  the  events  of  that  day  the 
character  of  treason,  unless  you  are  to 
rely  upon  the  testimony  of  James  Hodge, 
and  such  persons  as  James  Hodge  appears 
to  be.  Gentlemen,  Mr.  Hodge  had  mended 
his  story;  bis  deposition  was  read,  and 
my  learned  friend  cross-examined  him. 
Before  that  he  said,  "  A  man  with  a 
glazed  hat  came  from  NewpoH,  and  said, 
'  the  soldiers  were  all  Chartists,  and  their 
arms  and  ammunition  were  all  packed 
np.'"  Where  was  that  information  ob- 
tained? Was  it  true?  or  was  it  any 
approximation  to  the  truth  ?  How  came 
Mr.  Hodge  to  make  that  statement  ?  He 
told  it  us  the  other  day,  but  he  did  not 
tell  it  when  he  was  before  the  magistrates, 
making  his  deposition.  Gentlemen,  it  is 
for  vou  to  judge  of  the  value  of  this  omis- 
in  the  statement  at  first,  or  of  this 
''^n  to  it  afterwards. 

gentlemen,  I  go  to  a  third  point. 
jilod^e  admits  that  he  was  at  home 
*~  ^'b  bed  at  10  o'clock  in  the  mom- 
believe,   gentlemen,   I  have  the 
aa  of  showing  that  he  was  at  home, 
in  his  bed  at  nine  o'clock  in    the 
ing,  or  very  little  after ;  and  you  will 
t  what  period  it  was  possible  for  him 
vebeen  with  Mr.  Frost  at  Pye  Comer, 
^  he  fixes  the  place  of  his  conver- 


sation. Gentlemen,  he  was  obliged  to  say 
that  this  conversation  took  place  at  break 
of  day.  Had  he  fixed  upon  such  a  time  na 
nine  o'clock,  of  course  that  would  be  out 
of  the  question,  because  nine  o'clock  was 
the  period  of  the  events  at  Newport.  Had 
he  fixed  it  at  eight,  or  at  seven ;  why, 
judge,  gentlemen,  of  the  time  it  would 
take  a  man  to  go  to  his  home,  twelve  or 
thirteen  miles  off,  having  been  up  the 
greater  part  of  the  night,  marching  from 
Tydii  in  a  stormy  night,  tired  and  weary, 
having  to  find  his  way  over  a  cross  coun- 
try, and  having  previously  occupied  part 
of  the  time  in  hiding  hiraseif  in  the 
brambles  till  he  was  perfectly  certain 
that  he  could  move  with  safety.  Therefore, 
if  he  had  not  given  as  the  period  of  the 
conversation  an  early  hour  in  the  morn- 
ing, his  story  could  not  be  consistent — I 
was  going  to  say  with  truth — but  it  could 
not  be  consistent  with  possibility.  Now, 
what  time  does  he  fix  ?  he  says  at  break  of 
day.  Gentlemen,  we  have  the  evidence  of 
Mr.  Brough,  ihe  brewer,  of  Pontypool, 
distinctly,  that  Mr.  Frost  returned  to  the 
**  Welch  Oak  "  at  break  of  day,  and  it  is 
quite  certain,  taking  the  distance,  and  the 
time  that  Mr.  Frost  and  the  party  were  at 
Pye  Corner  (the  sceno  where  Hodge  lays 
this  conversation),  that  it  was  at  a  period 
which  made  it  utterly  impossible  for 
Hodge  to  be  in  his  bed  by  ten  o'clock,  still 
more  impossible,  if,  in  fact,  he  was  in  his 
bed,  as  I  believe  I  can  prove  him  to  havo 
been,  a  very  little  after  nine. 

Now,  gentlemen,  I  pass  to  James  James, 
who  is  a  witness  called  on  the  second  day. 
No.  17,  next  but  one  to  James  Hodge, 
James  Javnes  says,  that  some  man  came  to 
Zephaniuh  fVilliams  and  asked  what  they 
wanted  down  at  Newport,  and  Williams 
said,  '*  I  hope  we  shall  all  come  safo 
back ;  nobody  will  be  killed  there."  I 
apprehend  that  in  all  probability  this 
conversation  which  took  place  related  to 
the  dangerous  weapons  that  they  were 
carrying,  certainly  weapons  calculated  to 
alarm,  and  undoubtedly  competent  to  do 
a  great  deal  of  mischief.  But  the  ques- 
tion being,  whether  they  were  going  upon 
an  afi'air  of  life  and  death,  Zephaniah 
Williams  said,  "  I  hope  we  shall  all  come 
safe  back;  nobody  will  be  killed  there;" 
and  more  than  once  Zephaniah  Williams 
told  the  people  to  keep  the  peace.  I 
daresay  you  may  remember,  as  a  feature 
in  the  transaction,  that  they  were  required 
to  take  food  with  them ;  they  did  not 
mean  to  forage  upon  their  enemies,  but 
they  expected  to  be  a  certain  time  out, 
and  therefore  they  were  to  take  food  with 
them,  the  real  object  of  which  I  trust  I 
shall  very  soon  be  able  to  satisfy  you,  as 
well  as  what  the  real  object  of  the  move- 
ment was.    They  were  to  take  provisions 
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with  them,  in  order  that  they  might  sub- 
sist  while  they  were  out;  they  were  to 
take  arms  with  them,  but  the  peace  was 
to  be  kept,  and  Zefhaniah  Willtama  said, 
'*  I  hope  we  shall  all  come  safe  back ;" 
and,  speaking  of  Newport,  he  said,  **  No- 
body will  be  killed  there." 

Gentlemen,  the  next  witness  who  said 
anything  about  this  subject  was  William 
Howell,  witness  No.  20.  He  said  that  he 
heard  Zeplianiak  Williams  say,  there  was 
to  be  no  snedding  of  blood,  or  anything  of 
the  sort ;  every  man  was  to  return  to  his 
own  home  peaceably ;  that  is  part  of  the 
evidence  of  the  Crown. 

The  next,  gentlemen,  is  James  Woolford, 
who  says  that  they  said  they  were  going  to 
take  Newport.  Now,  I  am  not  aware  that 
this  is  fixed  upon  any  individual  person ; 
whether  it  was  an  idle  expression  in  the 
crowd,  whether  the  thing  passed  at  all  or 
not,  or  whether  some  expression,  **that 
they  were  going  to  Newport,"  was  con- 
strued into  **  that  they  were  going  to  take 
Newport,"  as  might  very  easily  happen. 

Grentlemen,  the  next  witness  is  Tliomas 
Saunders,  the  twenty-fifth  witness.  He 
is  a  farmer  living  near  the  "  Welch  Oak." 
He  says  he  asked  Williams  where  -he  was 
going,  and  Williams  said,  "  Why  do  you 
askP'*  The  answer  was,  '*  Because  some 
of  the  men  said  that  you  were  going  to 
Monmouth  to  draw  Vincent  out  of  prison ;" 
and  Williams  said,  *'  We  do  not  attempt 
it ;  we  are  going  to  give  a  turn  as  far  as 
Newport."  Now,  here  is  an  expression 
whicn,  if  a  similar  one  had  been  heard  by 
the  gamekeeper,  Woolford,  the  last  person 
I  mentioned,  he  might  easily  have  mis- 
understood that  to  mean,  '*  We  are  going 
to  take  Newport." 

G-entlemen,  it  is  here,  at  this  point  of 
the  consideration  of  the  evidence,  that 
I  mean  to  glance  at  what  I  think  no- 
one  can  doubt  was  the  true  character  of 
the  whole  proceeding.  Vincent  h^&  been 
tried  for  sedition,  (a)  His  sedition  was  that 
of  indulging  in  language  I  admit  not  to 
be  endured — language  dangerous  to  the 
peace,  and  possibly  fatal  to  it ;  and  for 
his  offence  of  secUtion  he  was  then  in 
prison.  But  he  was  considered  by  the 
Chartists  as  a  martvr  to  the  cause  that 
they  espoused,  and  iot  that  reason  meet- 
ings were  held.  It  is  a  matter  that  I 
should  think  some  of  you  must  know. 
Discussions  occurred  in  the  papers  upon 
the  subject;  a  meeting  was  held,  and 
statements  appeared  in  a  paper  published 
in  this  town  of  Monmouth ;  and  Mr, 
Frost  himself  wrote  to  the  editor  to  cor- 
rect a  misstatement,  but  clearly  giving  a 
character  to  the  meeting  as  if  the  parties 


(a)  See  The  Queen  against  Vincent,  8  St. 
Tr.  N.S.  1037. 


had  assembled  expressing  a  determination 
to  rescue  Vincent  out  of  the  gaol  of  Mon- 
mouth. And  1  believe  at  that  meeting 
(whether  I  shall  be  able  to  give  any  direct 
and  positive  evidence  of  it  I  am  not  as- 
surea  ;  I  have  some  doubt,  but  I  am  not 
without  some  hopes  of  it)  it  had  been  con- 
templated by  the  large  body  of  ignoi'ant 
men  up  among  the  hills,  that  such  a 
scheme  was  possible.  Mr.  Froti  depre« 
cated  the  use  of  any  such  violence,  even 
for  a  parpose  not  treasonable,  but  highly 
dangerous  to  the  security  of  civil  order. 
Mr.  Frost  advised  them  to  march  to  New- 
port, or,  I  should  say,  not  advised,  but 
permitted  so  much  of  their  scheme  to 
take  effect  that  they  might  not,  in  despe- 
ration, take  some  course  that  would  be 
fatal  to  the  public  peace.  With  inten- 
tions only  peaceful,  they  were  permitted 
to  go  to  Newport,  with  uie  single  purpose 
of  *'  showing  their  appearance  "  and  their 
strength  there,  prior  to  their  making 
another  appeal  to  the  magistrates,  either 
in  favour  of  Vincent  having  the  term  of 
his  imprisonment  altered,  or  the  supposed 
character  of  his  confinement  changed  to  a 
system  less  rigorous  and  severe.  And  I 
say,  gentlemen,  that  this  passage  in  the 
evidence  of  the  Crown  throws  the  greatest 
light  upon  the  subject.  Here  we  have  an 
actual  expression  that  the  men  supposed 
they  were  going  to  draw  Vincent  out  of 
prison  ;  but  that  ZepTumiah  Williams  said, 
"  No,  we  do  not  attempt  thai; — that  is  not 
our  intention ;  we  do  not  mean  to  attempt 
it,  at  least  I  do  not " ;  and  Mr.  Frost 
would  have  held  the  same  language :  "  I 
do  not  mean  to  attempt  to  draw  Vincent 
out  of  prison,  but,  as  there  is  a  desire  to 
do  something  on  behalf  of  Vincent,  we  are 
going  to  give  a  turn  as  far  as  Newport,  to 
show  our  strength  and  numbers,  and  the 
deep  interest  and  feeling  that  the  people 
take  on  behalf  of  Vimcent ;  and  when  we 
have  done  that,  we  will  make  another  ap- 
peal in  bis  favour  to  see  whether  this 
exhibition  of  the  interest  and  sympathy 
which  exists  among  the  Chartists  on  his 
behalf  shall  not  produce  some  bett.ering 
of  his  condition  in  which  they  all  take  so 
lively  an  interest." 

Gentlemen,    I    now    proceed    to   very 
nearly  the  last  of  those  declarations  in 
which  the  whole  case  of  the  Crown  if 
volved.    John  Harford  says,  *'  I  saw  '^ 
between  Cefn  and  the  "  Welch  0 
asked  Mr.  Frost  what  he  intendeii 
He  said,  first,  he  should  go  to  the 
poor-house,  and  take  the  soldiers  and  t 
arms.     Then  he  said  there  was  a  si 
house  where  there  was  plenty  of  pow< 
that  they  would  blow  up  the  bridge, 
that  would  stop  the  Welsh  mail  that  did 
to  the  north" — that  was  his  expressi 
**  and  that  would  be  tidings  in  th«  '^ 
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and  they  would  l)egin  on  Monday  night 
there,  and  he  would  be  able  to  see  two  or 
three  of  his  friends  or  enemies  in  New- 
port" 

Now,  gentlemen,  you  have  to  consider 
how  far  this  story  is  involved  in  the  same 
remarks  that  were  made  with  respect  to 
Hodge  as  to  the  stopping  of  the  mail. 
With  respect,  however,  to  this  man, 
gentlemen,  I  beg  to  read  the  very  few 
not«s  of  his  cross-examination,  which  was 
administered  to  him  by  my  learned  friend. 
ICounsel  read  notes  on  Harford's  cross- 
examination  and  proceeded.] 

Gentlemen,  if  some  anonymous  person 
ia  sent  into  a  place  of  confinement  where 
nn  fortunate  men  are  under  a  criminal 
charge,  and  is  there  permitted  to  insinuate 
Buch  an  expression  as  that  which  the  wit- 
nees  here  avows,  "  He  told  me  if  I  knew 
anything  about  Mr.  Frost,  if  he  was  in  my 
place  he  would  tell  it  "  I  own,  gentle- 
men, that  that  looks  not  only  like  an  in- 
vitation to  tell  all  that  you  actually  know  ; 
I  do  not  mean  to  say  that  it  is  an  invita- 
tion to  invent  something  that  you  do  not 
know ;  but  it  is  a  pretty  plain  intimation 
that  anything  that  can  be  urged  a^inst 
Mr.  Froei  will  be  received  with  considera- 
tion.  He  says,  *'  I  did  not  tell  it  to  get 
my  liberty,  but  I  expected  to  get  my 
liberty,  and  when  I  had  given  this  infor- 
mation I  did  get  my  liberty,  and  went 
home;  I  went  to  work  for  Mr.  Jones,*' 
Mind,  this  reluctant  individual  had  been 
twelve  days  in  prison,  and  it  is  not  till  he 
hears  that  persons  had  been  committed 
upon  a  charge  of  high  treason,  nor  till  an 
unknown  person — that  one  individual  to 
whom  he  spoke — ^had  told  him,  **  If  I 
were  in  your  place,  if  I  knew  anything 
about  Mr.  Frost  I  would  tell  it " ;  it  is 
then  for  the  first  time  that  he  begins  to 
diBclose  this.  Y/liether  it  is  true  or 
whether  it  is  false,  it  is  for  you  to  judge. 

Gentlemen,  I  believe  there  is  only  one 
other  witness  upon  this  part  of  the  case, 
aud  that  is  William  Ha/rris,  who  was  ex- 
amined next  to  Harford.     He  says,  *'  I 
saw  Davies ;  he  was  close  to  Frost;  I 
heard  Davies  tell  them  to  go  on;  they 
were  enongh    to   eat  Newport."     Now, 
gentlemen,  assumiufi^  the  object  of  this 
meeting  and  roarchmg  to  have  been  a 
lonstration  of  the    strength  and  the 
iber  of  those  who  took  an  interest  in 
zenfs  case,  I  can  well  imder stand  the 
ression,  that  "they    were  enongh  to 
up  Newport";  to  be  perfectly harm- 
Because    it  might    mean    merely 
:  *'  Why,  we  shall  march  down  there 
[lumbers  quite  sufficient  to   make   a 
liay  of  strength  that  will  satisfy  the 
Xistrates,  that  if  we  were  really  dis- 
dd  to  do  mischief,  we  have  the  power 
*"'•'•  great  deal  of  mischief  in  our 


hands ;  we  are  enough  to  eat  up  New- 
port." But  I  beg  you,  gentlemen,  before 
you  consider  the  eflect  of  the  evidence,  to 
ask  yourselves  this  :  Is  it  true  ?  Does  it 
come  from  any  source  that  can  reasonably 
challenge  any  credit  at  your  hands  P 

Now,  gentlemen,  I  will  read  to  you 
William  Harrises  deposition,  which  ap- 
pears to  me  in  very  strange  contrast  to 
the  evidence  that  he  gave  on  the  trial. 
Grentlemen,  this  man  now  swears,  '*  I  heard 
Davies  tell  them  to  go  on;  there  was 
enough  to  eat  Newport."  [Counsel  read 
the  deposition  down  to  the  words,  **  I  am 
sober  now."J  Gentlemen,  that  is  an  affir- 
mation that  carries  with  it  more  weight 
than  might  at  first  sight  appear.  It 
means,  **Iwas  drunk,  yesterday."  You 
Will  see  the  importance  of  that  statement 
to  the  magistrates  in  this  case. 

"  I  am  sober  now,  and  know  what  I  am 
talking  about.  Between  the  rain  and  the  bother 
I  do  not  know  the  words  William  Davis  said. 
Mr.  Frost  wait  speaking,  but  I  do  not  know 
what  he  was  speaking  about." 

Now  it  is  quite  plain,  gentlemen,  that 
two  statements  were  then  read  to  him, 
which  he  was  supposed  to  have  made 
when  he  was  in  the  condition  to  which 
this  gin  and  beer  was  likely  to  reduce 
him ;  and  it  is  for  you  to  say  what  you 
will  think  of  a  witness  who  is  taken  to 
drink  with  a  constable  and  a  soldier,  until 
his  conscience  is  drowned  in  the  liquor 
that  they  have  induced  him  to  swallow ; 
and  is  tnen,  and  not  till  then,  fit  to  bo 
taken  before  the  magistrates  as  a  witness  ; 
when  the  matter  being  so  overdone,  that 
his  drunken  and  disgraceful  condition 
appears,  he  is  nevertheless  permitted  to 
make  some  statement  in  that  condition ; 
but  the  magistrates,  as  it  became  them, 
refused  to  permit  him  to  sign  it.  That 
is  what  I  collect  from  this.  He  is  dis- 
missed for  that  night.  When  he  is 
brought  before  them  the  next  morning,  he 
says,  "I  am  sober  now,"  and  I  know  what 
I  am  speaking  about,  and  I  did  not  think 
what  I  was  stating  last  night  was  to 
bind  me,  or  that  I  was  then  upon  my 
oath ;  and  now,  that  my  returning  so- 
briety has  brought  back  my  conscience 
and  my  sense  of  right,  I  say  that  what  I 
stated  in  my  drunken  moments  (which  for 
aught  I  know,  was  suggested  by  the  con- 
st^le  or  the  soldier)  is  not  the  truth ;  I 
disavow  it;  I  deny  it.  But  for  some 
reason  or  other,  he  has  been  induced  to 
re-assert  it  before  you  in  the  box  the  other 
day.  Gentlemen,  one  of  you  asked  him, 
**  When  you  were  sober  and  taken  before 
the  magistrates  on  that  day  when  this  de- 
position was  taken  down,  had  you  been  so 
drunk  the  day  before  as  to  have  forgotten 
that  you  had  been  examined,  and  to  have 
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forgotten  what  it  was  that  yon  had  said?  " 
An  extremely  important  Question.  The 
answer  was,  '*  I  was  not  so  amnk  bnt  that 
I  remembered  I  had  been  examined." 
That  is,  he  was  not  so  drunk  the  day 
before,  bat  that  the  next  day  he  remem- 
bered distinctly  that  he  had  been  examined, 
'*  and  I  knew  what  I  had  said ; "  he  states 
it  when  drunk ;  and  when  sober  he  says  it 
is  false.  And  this,  gentlemen,  is  one  of 
the  men  upon  whose  testimony  so  got,  the 
life  or  the  death  of  Mr.  Frost,  and  the 
loyalty  and  honour  of  10,000  of  the  in- 
habitants of  this  county  are  to  be  impli- 
cated. The  peace  ana  security  of  the 
whole  kingdom  is  imagined  to  be  in  dan- 
ger upon  the  evidence  of  the  man  who 
puts  his  cross  to  that  deposition.  Ill 
this,  gentlemen,  it  is  for  you  to  judge  of. 

Now,  gentlemen,  I  have  done  with  my 
comments  upon  the  supposed  objects  of 
this  marching.  I  now  proceed  to  make 
some  comments  upon  a  part  of  the  case 
which  I  feel  deserving  of  especial  atten- 
tion ;  I  mean  the  deliberate  firing  upon 
the  Queen's  troops.  Gentlemen,  speaking 
in  point  of  law,  the  offence  of  attacking 
the  civil  power,  for  a  treasonable  object, 
would  be  just  as  great  as  the  offence  of 
committing  violence  upon  the  Queen's 
troops,  ^he  only  importance  of  it  is 
this:  it  is  supposed,  and  I  think  reason- 
ably enough,  that  persons  may  get  into 
conflict  with  constables  and  policemen, 
the  general  civil  force  of  the  community, 
without  there  being  at  all  necessarily  or 
strongly  an  inference  that  their  object  is 
treasonable.  Such  unhappy  affrays  be- 
tween mobs  and  the  protective  force  of 
our  towns  are  unfortunately  so  frequent 
as  to  render  it  unnecessary  to  make  any 
further  comment  upon  that.  But  it  is 
imagined,  and  I  think  not  improperly, 
that  a  deliberate  attack  upon  a  military 
force,  furnishes  a  stronger  argument  of  a 
treasonable  intention.  I  have  therefore 
thought  it  important  to  draw  your  atten- 
tion to  this  particular  part  of  the  case ; 
and  it  divides  itself  naturally  into  two 
questions :  first.  When  did  the  military 
arrive  from  the  poor-house  at  the  **  West- 
gate  "  Inn,  and  what  possible  knowledge 
could  Mr.  Frost  and  the  rest  of  them 
have  had  that  the  military  were  there  .^ 
and  secondly,  How  did  they  conduct 
themselves  when  the  shutters  were  re- 
moved, and  the  militaiy  were  unmasked  P 
I  think,  gentlemen,  I  shall  be  able  to 
satisfy  you,  beyond  the  possibility  of 
doubt,  that  Mr.  Frost  did  not  and  could 
not  know  that  the  military  were  there  at 
all;  that  no  person  that  marched  up  to 
the  door  had  the  slightest  notion  that 
there  were  military  in  the  house ;  and 
that  the  moment  the  shutters  were  re- 
moved and  the  military  appeared,  and  a 


volley  was  fired,  the  street  was  instantly 
cleared  and  the  mob  ran  away ;  strongly 
confirming  the  notion  with  which  I  set 
out  upon  the  defence  in  this  case,  that 
there  was  no  object  of  real  warfare ;  for 
that  the  instant  an  angry  gun  was  fired, 
they  threw  away  their  arms  and  all  went 
away,  not  one  remained;  they  threw 
down  their  weapons,  such  as  had  them, 
and,  as  was  disscribed  by  one  of  the  wit- 
nesses, hundreds  and  thousands  were  seen 
returning  with  the  greatest  precipitation, 
to  the  homes  that  they  had  left  either  that 
morning  or  the  day  before. 

Now,  gentlemen,  you  will  recollect  the 
evidence  is  that  Mr.  Frost  and  the  party 
came  from  Tredegar  Park,  and  passed 
by  the  weighing-machine  at  Court-y- 
Bella,  which,  according  to  the  scale  upon 
this  map,  would  be  about  three  quarters 
of  a  mile  from  the  *'  Westgate  "  Inn,  Fill- 
gwenlly  being  a  full  mile ;  and  it  is  sug- 
gested, upon  the  evidence  of  the  two  boys, 
that  Mr.  Frost  came  up  hei*e  and  asked  a 
question  about  the  military;  and  that 
they  told  Mr.  Frost  that  ten  or  twelve 
soldiers  had  gone  to  the  "Westgate." 
Gentlemen,  the  boys  describe  that  they 
divided  into  two  bodies,  one  of  whicn. 
marched  up  in  the  direction  of  the  Friars 
to  the  "Westgate,"  and  the  other  body 
marched  up,  so  as  to  get  to  the  **  West- 
gate"  the  other  way,  which  is  perfectly 
untrue,  as  I  believe  I  shall  show  you, 
and  is  utterly  unconfirmed  by  any  one 
witness  in  the  case.  There  is  not  a  syllable 
of  truth  in  it.  It  was  probably  suggested 
to  the  boys  by  asking  them,  **  Did  some  of 
them  march  up  that  way ;  was  it  as  much 
as  half,  or  how  many  r  "  "  Yes,  it  was 
about  half.'*  But  I  understand  there  is 
not  a  syllable  of  truth  in  that  story. 

Now,  gentlemen,  let  me  call  your  atten- 
tion to  the  evidence  as  to  the  arrival  of 
the  soldiers.  The  witnesses,  Bevan,  Oliver^ 
Captain  Gray,  and  Waters,  all  put  the 
arrival  of  the  soldiers  at  the  **  Weslgate" 
about  eighteen  or  twenty  minutes  before 
the  firing  began. 

Gentlemen,  what  do  the  two  boys  say  P 
Coles  says  this  :  **  Frost  asked  where  the 
soldiers  were  that  wei-e  in  the  town. "  Now, 
that  does  not  mean  the  union  poor-house  ; 
observe,  Mr.  Frost,  as  a  resident  in  New- 
port, perfectly  well  knew  that  there  were 
soldiers  in  the  union  poor-house.     G 
says,  "  Mr.  Frost  asked  where  the  sold* 
were  that  were    in  the  town."     I 
gentlemen,  it  is  utterly  impossible  t 
Mr.  Frost,  who  was  marching  up  h 
with  these  persons,  and  had  then  goi 
about  Court-y-Bella,   could  have  kno 
that  any  troops  had  marched  towards 
town,  they  actually  having  arrived  tt 
only  about  a  quarter  of  an  hour,  or  eight 
or  twenty  minutes,  before  the  firing  be- 
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And  obsenre,  the  moyements  of  Mr.  Frost 
were  undoubtedly  very  slow;  the  whole 
march  was  very  slow ;  they  did  not  move 
over  the  ground  as  soldiers  would  move. 
I  say,  therefore,  it  was  perfectly  impos- 
sible for  Mr.  Frost  to  put  that  question ; 
for  it  importe  this:  "I  am  aware  that 
there  are  soldiers  at  the  union  barracks, 
but  I  understand  some  of  them  have 
marched  into  the  town,  and  I  will  bo 
obliged  to  you  to  tell  me  what  part  of 
the  town  they  have  gone  to."  £Counsel 
commented  at  length  on  Coles* s  testimony.] 
I  say  it  was  impossible,  with  reference 
to  the  time  of  the  actual  marching  of  the 
troops,  for  Mr.  Frost  to  know  that  any 
troops  had  marched  at  all ;  and  with 
respect  to  the  answer  of  the  boys,  I  say  it 
was  as  impossible  for  those  boys  to  know 
that  those  troops,  or  any  of  them,  had 
marched  to  the  **  Westgate  "  at  that  time. 
And  what,  I  must  say,  I  think  is  a  little 
remarkable,  my  learned  friend  never  qaes- 
tioned  either  of  those  boys  how  they  knew 
anything  about  it.  If  any  importance  was 
attached  to  their  testimony,  as  to  their 
having  given  this  information,  which,  of 
course,  could  not  have  been  given  by  them, 
if  they  did  not  know  the  fact,  it  did  occur 
to  me  to  be  of  the  last  importance  for  the 
solicitor  for  the  prosecution  to  say  to  them, 
••Now,  young  gentlemen,  before  we  put 
you  into  the  box,  tell  us  how  you  knew 
that  the  soldiers  were  gone  to  the  '  West- 
gate  ; '  "  but  such  a  question  is  not  put 
before  they  come,  nor  is  it  put  here.  Per- 
haps vou  will' ask  me  why  I  did  not  put  it. 
Gentlemen,  for  this  plain  reason:  when 
my  learned  friend  had  cross-examined  the 
first  of  them,  it  appeared  manifest  to  us 
that  the  story  was  trumped  up,  and  they 
being  both  or  them  in  the  employ  of  Mr. 
PhelvM,  who  is  assisting  in  this  prosecution, 
and  Knowing  that  there  was  great  earnest- 
ness and  zeal  to  get  something  against  Mr. 
Frost,  it  did  appear  to  us  that  this  story 
was  one  of  those  inventions  .with  which 
the  case  abounds,  and  we  did  noc  think  it 
became  us  to  clear  up  the  doubt,  and  to 
pat  a  haxardous  question,  to  which  we 
mi^ht  receive  some  answer  that  might  not 
strictly  be  evidence,  but  which  might  have 
an  inflnence  upon  the  minds  of  those  who 
heard  it,  that  they  had  been  told  so,  or 

ething  of  that  sort.      I  now  hasten, 

■efore,  to  the  other  part,  the  actual 
ig  upon  the  military  after  the  military 
unmasked. 

r,  gentlemen,  I  mean  to  state  no- 
.^  disrespectful  of  Captnin  Gray  nor 
thing    disrespectful    of    Sir    Thomas  [ 
^Ivps,    but    unquestionably    they    are  j 
pl^tely  at  issue.     I  do  not  mean  upon  ; 
.  very  unimportant  point,   compara- 
ly,  which  of  them  wns  at  the  window, 
fc  of  danger,  whether  the  magis- 


trate or  the  soldier ;  but  as  to  the  period 
at  which  the  mischief  took  place,  upon 
which  the  Captain  Gray  founds  Lis  opinion 
that  the  military  were  fired  upon  after 
the  shutters  were  opened.  Captain  Gray 
is  asked  emphatically  by  one  of  the  jury, 
**  Are  you  satisfied  that  after  the  shutters 
were  opened  and  the  military  were  dis- 
played to  the  mob,  that  the  mob  fired 
upon  the  military  ?  "  His  answer  was 
what  we  lawyers  call  a  reasoning  answer. 
His  answer  was,  **  They  must  have  seen 
me  and  fired  after,  for  Daily  was  wounded 
and  the  mayor  together."  That  is  the 
reason,  **  for, "  says  he,  **  Daily  was 
wounded  and  the  mayor  together,  and 
the  circumstance  of  their  being  wounded 
proves  to  me  that  they  fired  upon  the 
military  after  the  military  were  unmasked 
and  were  disclosed  as  the  troops.  Now 
when  was  the  mayor  wounded  P 

Grentlemen,  fortunately  there  was  one 
witness,  Sir  Thomas  Phillijyfi^  who  upon 
this  point  conld  not  be  mistaken.  It  was 
a  matter  of  personal  feeling  about  which  it 
was  impossible  he  should  make  a  mis- 
take. The  mayor  says  this :  **  I  per- 
ceived the  soldiers  could  not  act,  the  lower 
part  of  the  shutters  being  closed;  Captain 
Gray  opened  one  shutter  and  I  opened 
another  nearer  the  centre  of  the  house  ; 
1  turned  round  and  found  my  hand  bo- 
numbed,  and  looking  at  my  arm  found 
I  had  been  wounded  ;  the  shots  proceeded 
from  the  outside;  I  had  been  wounded 
before  the  soldiers  fired  ;  I  was  in  the  act 
of  opening  the  window-shutters ;  I  saw  no 
soldier  fire  before  that  time."  Gentle- 
men, is  not  that  perfectly  decisive  P 

Gentlemen,  it  is  now  quite  plain  that 
the  circamstances  were  these :  they  were 
ordered  by  the  mayor,  or  Captain  6rray,  on 
his  own  responsibility,  thinking  that  the 
period  had  come  to  act,  ordered  the  soldiers 
to  load;  they  were  not,  however,  able 
when  loaded  to  fire  upon  the  mob;  the 
shutters  were  therefore  opened,  and  in 
the  very  act  of  opening  that  nearest  the 
centre  of  the  building  the  mayor  received  a 
wound,  which  I  regret  to  see  that  he  is  still 
sufiering  from,  and  Captain  Gray  at  the 
same  time  opened  the  front  shutter.  The 
moment  the  shutters  were  opened,  the 
glass  having  been  before  thrown  up  for  tho 
sake  of  getting  air,  tbey  fired  immediately 
upon  the  mob,  and  the  mob  dispersed 
instantly ;  not  a  shot  was  returned  into 
the  room ;  it  is  impossible  that  a  shot 
could  have  been  returned  without  being 
fatal  or  highly  dangerous  to  some  one.  I 
think,  therefore,  gentlemen,  I  may  fairly 
say  that  I  have  now  disposed  of  another 
extremely  important  part  of  this  case, 
about  which  I  perceived  some  of  you, 
when  it  was  under  discussion,  while  the 
evidence  was  going   on,   felt  some  con- 
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siderable  anxiety  to  get  at  the  truth. 
And  I  think  after  hearing  this  evidence 
stated  and  commented  upon,  no  one  can 
now  donbt  that  the  military  arrived  a 
very  short  time  before  the  firing  took 
place,  and  that  the  instant  the  shutters 
were  opened,  the  mayor  having  been 
wounded  in  the  very  act  of  opening  them, 
the  soldiers  pointed  their  pieces  and  fired 
upon  the  mob,  and  the  mob  that  instant 
threw  down  their  weapons  and  took  to 
flight,  and  no  sort  of  resistance  was  offered 
after  that. 

Then,  gentlemen,  with  respect  to  another 
fact,  which  is  important — the  existence  of 
certain  prisoners  in  custody — ^it  is  now 
quite  clear  that  there  were  some  pri« 
soners,  Chartists  taken  in  the  morning, 
of  whose  confinement  there  Mr.  Frost  and 
other  persons  undoubtedly  were  apprized, 
and  for  whose  liberation  they  were  loudly 
vociferating  at  the  moment  when  they 
first  went  up.  "We  are  not  here  to  deny 
that  persons  assembled  in  large  numbers, 
and  marched,  and  that  they  were  armed ; 
but  we  assert  that  the  very  moment  that 
the  military  appeared,  and  there  was  any 
prospect  that  wnat  they  were  doing  might 
be  construed  into  treason,  that  instant 
they  all  dispersed  ;  not  a  man  remained ; 
the  town  was  cleared,  and  it  was  quiet  in 
the  space  of  a  very  few  minutes. 

Grentlemen,  I  think  it  extremely  impor- 
tant next  to  call  your  attention  to  the 
personal  conduct  of  Mr.  Frost  during  the 
whole  of  that  day  ;  and,  perhaps,  also  the 

Sersonal  history  and  character  of  Mr. 
Wast  Mr.  Frost,  as  you  have  learned 
from  the  evidence,  was  a  tradesman  in  the 
town  of  Newport ;  he  had  a  wife  and  five 
daughters  and  one  son  living  with  him ;  he 
is  a  man  of  strong  opinions,  and  what  is 
called  a  zealous  reformer ;  he  had  taken  a 
most  active  part,  when  the  Reform  Bill 
was  brought  forward,  in  keeping  up  that 
excitement  or  agitation,  which  at  that 
time  was  considered  lawful,  proper,  praise- 
worthy, and  fit  to  be  specially  rewarded. 
In  coirjunction  with  the  present  mayor, 
he  had  attended  meetings,  and  taken  a 
conspicuous  part  in  urging  forward  the 
progress  of  reform ;  and  when,  at  the 
close  of  the  year  1835,  the  Municipal  Cor- 
poration Act  (a)  was  carried  into  effect,  Mr. 
i^rost  was,  after  a  full  investigation  into 
all  the  circumstances  of  his  character  and 

?ast  conduct,  with  a  perfect  knowledge, 
believe,  that  he  had  even  been  impri- 
soned for  a  libel  (a  misfortune  which 
occurred  to  him  in  common  with  many 
other  very  considei*able  persons.  Cabinet 
Ministers,  Members  of  I^arliament,  and 
even  Peers  of  the  Bealm),  with  a  full 
knowledge  of  his  character  and  conduct, 

(a)  5  &  6  Wm  4.  c.  21. 


the  Secretary  of  State  for  the  Home 
Department  recommended  him  for  ap- 
pointmentj  by  the  then  King,  as  one  of 
the  magistrates  of  the  town  of  Newport. 
In  that  situation  he  was  active,  zealous, 
impartial  and  independent;  and  he  was 
finally  removed  from  that  station  under 
circumstances  that  I  do  not  mean  further 
to  advert  to  than  to  say,  that  he  was 
removed  because  he  exhibited  an  uncom- 
plying and  independent  spirit,  because  he 
used  language,  which  I  as  little  mean  to 
justify,  as  I  do  to  disparage  in  the 
slightest  degree  the  individual  that  re- 
moved him ;  he  was  removed  because  he 
appeared  to  have  a  desire  to  carry  his 
views  of  reform  further  than  it  had  already 
proceeded,  and  because  he  conducted  him- 
self, I  must  admit,  in  a  way  which  made 
it  almost  impossible  for  the  Secretary  of 
State,  after  the  correspondence  which  had 
taken  place,  to  continue  him  in  his  office.(a) 
But  during  every  part  of  those  struggles 
which  terminated  in  the  Reform  Act  (if 
indeed  they  may  be  said  to  have  termi- 
nated), during  every  part  of  his  public  or 
private  conduct,  he  nas,  I  believe,  been 
remarked  for  that  care  and  concern  for 
human  life,  that  disposition  to  keep  the 
peace  and  to  protect  those  from  whom  ho 
politically  differed,  of  which  you  have  had 
a  signal  instance  in  his  instantly  releasing 
Mr.  Brought  and  I  think  his  companion, 
Mr.  Watkins,  when  they  were  detained  on 
the  night  of  Sunday,  the  3rd  of  November. 
Gentlemen,  I  trust,  I  am  not  irregular  in 
mentioning  (and  I  must  say,  that  I  believe 
that  I  am  not)  that  upon  one  occasion, 
during  some  of  the  fierce  contentions  that 
arose  about  the  period  of  the  Reform  BiU, 
he  was  sent  for,  from  his  known  character 
and  influence,  to  protect  the  lives  of  the 
Duke  of  Beaufort  and  Lord  Granville 
Somerset  from  the  mob  who  were  pressing 
upon  them,  and  were  about  to  drive  them 
into  the  river ;  he  instantly  went  to  their 
rescue;  he' preserved  them  from  insult, 
probably  preserved  them  from  much  worse 
mischief,  and,  I  believoi  he  declined  any 
particular  expression  of  acknowledgment, 
stating  that  he  differed  fi<om  them  alto- 
gether in  political  opinions,  and  he  had 
done  nothing  for  them  that  he  would  not 
have  done  for  any  fellow-subject  or  fellow- 
creature  in  existence. 

Gentlemen,  he  became  a  Chart: 
in  common  with  many  others,  he  ado 
the  opinions  that  are  supposed  to  be 
to  that  body  of  men.    Grentlemen,  I  ^'' 


(a)  Frost's  name  was  removed  from  tl 
mission  of  the  peace  in  February  1839  for  ac 
as  chairman  of  the  National  Convention,  am 
attending  Chartist  meetings  at  which  vi< 
language  was  used.  See  his  correspop'^ 
with  Lord  John  Russell,  Ann.  Keg.  18^" 
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know  what  is  meant  by  a  Chartist.  One 
of  the  witnesses,  on  the  present  occasion, 
Bpoke  of  fiTe  articles ;  but  what  the  five 
articles  were  did  not  transpire.  But  the 
little  that  one  picks  up  from  the  intima- 
tions of  the  newspapers  on  the  subject, 
would  induce  me  to  suppose  that  they 
carried  their  yiews  of  reform  far,  far 
beyond  the  Reform  Bill  introduced  by 
Lord  €frey*8  Administration,  and  that  they 
ardently  desire  to  establish  universal 
snffrage,  vote  by  ballot,  annual  Parlia- 
ments, no  property  qualification,  and,  ac- 
cording to  some  statements,  that  they 
look  forward  to  a  better  distribution  of 
property.  Grentlemen,  with  respect  to  the 
first  four  of  these  matters,  I,  for  one,  do 
not  agree  in  any  respect  with  the  Char- 
tists ;  but,  I  believe,  upon  these  subjects 
their  opinions  are  entertained  by  many 
Members  of  Parliament  of  undoubted  re- 
spectability and  honour,  and  considerable 
talent.(a)  If  what  I  have  heard  upon  the 
subject  be  true,  many  names  have  been 
subscribed  to  a  document,  the  avowed 
object  of  which  is  to  frame  what  is  called 
the  charter  of  the  people,  by  expoundin 
the   principles  on  which  it  is  to  rest 


(a)  Accoiding  to  Francis  Place,  a  public 
meedng  was  convened  by  the  Working  Men's 
AiisociatioD  at  the  ''Crown  and  Anchor,"  in 
the  Strand,  on  February  28,  1837,  to  petition 
Parliament  for  universal  suffrage,  no  property 
qualification,  annual  Parliaments,  equal  repre- 
sentation, payment  of  members,  and  vote  by 
ballot.  Two  meetings  to  discuss  these  points 
took  place  at  the  **  British "  Coffee  House, 
Cockspor  Street,  May  81  and  June  7,  1837, 
between  Hetherington,  Cleave,  Watson,  Moore, 
Lovett,  and  Vincent,  representing  the  Working 
Men's  Association,  and  the  following  members 
of  PUrliament:  Daniel  O'Connell,  J«  A.  Roe- 
buck, John  Temple  lieader,  Charles  Hindley, 
Colonel  T.  P.  Thompson,  and  William  Shar- 
man  Crawford.  At  the  meeting  on  June  7  four 
resolutions  were  passed,  and  afterwards  signed 
by  the  members  present.  The  second  resolu- 
tion, proposed  by  O'Connell  and  seconded  by 
mudley,  was  as  follows : — 

*'  That  we  agree  to  support  and  vote  for  a  Bill 
or  Bills  to  be  brought  mto  the  House  of  Com- 
mons embodying    the  principles  of   universal 
suffrage,  equal  representation,  free  selection  of 
representatives  without  reference  to  property, 
ballot,  and  short  Parliaments  of  fixed  dura- 
tbe  Ibnit  not  to  exceed  three  years." 
third  resolution  was  in  favour  of  reform - 
B  House  of  liords,  and  the  fourth  appointed 
above  twelve  signatories  aa  a  committee  to 
r  np  a  Bill  or  Buls  embodying  the  principles 
ed  to.    No  such  Bills  were  then  drawn  up. 
«  MSS.  a7,819,  pp.  210-221  j  Lovett's  Life 


^tru^les,  111-121. 

)  «  Bie  People's  Charter — An  Act  to  pro- 
For  the  just  representation  of  the  people  of 

It  Britain  and  Inland  in  the  Commons'  House 
vt"— .was  first  published  May  8, 1838. 


These  Chartists  stand  at  present  in  the 
same  relation  to  the  present  constitation 
as  established  in  the  year  1832,  in  which 
the  advocates  for  reform  stood  in  relation 
to  the  old  constitution ;  and  however  dif- 
fering from  them  in  opinion,  I  mast  do 
them  the  justice  to  say,  that  Chartism  so 
far  is  not  treason,  nor  the  public  asser- 
tion of  it  rebellion ;  and  although  I  trust 
never  to  live  to  see  the  day,  and  I  trust 
no  OAe  in  whom  I  take  any  interest 
will  ever  live  to  see  that  day  (fatal  as  I 
think  it  would  be  to  the  happiness,  the 
prosperity  and  the  well-being  of  this 
country),  when  these  principles  shall  be 
established ;  yet  I  must  say,  that  if  at  any 
time  it  should  become  the  confirmed 
opinion  of  the  large  mass  of  intelligence 
and  of  numbers — of  the  strength  and 
sinews  of  the  commimity — ^if  the  intelli- 
gence that  controls  that  strength  should 
finally  determine  to  adopt  the  Chartist 
code,  doubtless  adopted  it  will  be,  as  the 
Reform  Bill  was,  and  mere  wealth  would 
struggle  against  it,  in  mv  opinion,  in  vain. 
With  respect  to  the  other  point  that  I 
alluded  to,  the  fifth,  as  to  an  equal  distri- 
bation  of  property 

Prisoner :  That  is  not  the  subject  of  the 
fifth  article. 

Sir  F.  Follock :  Gentlemen,  I  am  glad 
to  bear  it ;  I  was  merely  about  to  make  a 
remark,  then,  as  to  a  new  distribution  of 
property,  nothing  can  be  more  chimeri- 
cal  

Prisoner:  The  fifth  point  is,  the  pay- 
ment of  Members  of  Parliament.  There 
was  never  any  talk  of  a  distribution  of 
property  other  than  what  exists. 

Sir  F,  Pollock :  I  was  merely  going  to 
observe,  that  it  is  so  chimerical  that  I 
could  not  imagine  a  person  of  Mr,  FrosVs 
undoubted  intelligence  and  talent  enter- 
taining such  an  opinion.  That  it  is  an 
opinion  which  has  been  sometimes  set  on 
foot,  and  disseminated  among  the  lower 
classes  with  a  view  to  produce  commotion 
there  can  be  no  doubt;  but  it  was  re- 
marked upon  it  by  one  of  the  most  elo- 
quent persons  that  was  ever  at  the  Irish 
bar — I  mean  Mr.  Gurran,  and  perhaps  I 
may  say,  therefore,  as  eloquent  a  person 
as  ever  existed,  **  that  a  new  distribution 
of  property  might  make  many  persons 
poor,  but  it  could  make  no  man  rich." 

Now,  do  not  understand  me  as  saying, 
that  because  in  the  reform  times  that  was 
done  in  many  parts  of  the  kingdom,  whicb 
undoubtedly  fifty  years  before  would  havo 

It  was  chiefly  the  work  of  William  Lovett  aided 
by  Francis  Place,  and  was  revised  by  J.  A.  Boe- 
buck.  See  Lo vett*s  Life  and  Struggles,  1 64-1 70 ; 
Place  MSS.  27,820,  pp.  98-101 ;  and  Mr.  Conner's 
article  on  the  Early  History  of  Chartism  in  the 
*<  English  Historical  Review,"  October  1889. 
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been  deemed  bordering  npon  treason — was 
done  witbont  punishment,  withont  reproof, 
nay,  gentlemen,  was  encouraged  and  re- 
warded— do  not  understand  me  to  say, 
that  for  that  reason  any  person  can  be 
allowed  to  promote  Chartism  by  any  act 
directed  against  the  peace  of  the  com- 
munity. Nor  do  I  put  the  defence  of  Mr. 
Frost  upon  the  ground  that  these  men 
were  armed  and  assembled  for  the  purpose 
of  enforcing  in  the  remotest  degree  tneir 
Chartist  opinions;  it  was  nothing  of  the 
kind.  I  claim,  however,  as  I  stated  in 
the  outset,  a  lenient,  a  favourable,  I  may 
say  a  just  construction  for  demonstrations 
of  force,  which  are  now  met  with  much 
oftener  than  formerly,  and  I  say  that  they 
are  not  to  be  considered  as  inai eating  so 
wild  and  dangerous  and  desperate  a  spirit 
as  might  have  been  ascribed  to  them  in  the 
byegone  times  before  we  had  had  the 
experience  of  the  present  day. 

Gentlemen,  Mr.  Fivst  became  a  chartist, 
and,  like  every  other  matter  upon  which 
he  entered,  he  became  zealous,  devoted 
and  sincere  in  the  cause.  He  frequented 
meetings,  and  exercised  a  considerable 
influence  among  the  body,  and  I  say  it 
may  be  safely  laid  down  that  no  man  ever 
did  exercise  a  large  and  powerful  influence 
among  a  free  people — for  we  are  free — 
unless  he  united  to  the  talent  by  which 
he  influenced  their  minds,  a  considerable 
share  of  that  kindness  and  benevolence 
of  disposition,  the  tendency  of  which  is  to 
win  friends  in  private  life.  Gentlemen, 
Mr.  Frost  undoubtedly  was  considered  by 
the  Chartists  not  only  to  be  able,  zealous, 
and  sincere,  but  to  bo  a  person  of  the 
kindest  disposition,  having  the  greatest 
respect  for  the  peace  of  the  community, 
ana  one  calculated  to  advise  them,  and 
keep  them  from  harm. 

Gentlemen,  at  the  summer  assizes  of 
last  year,  Vincent  was  committed  ft»r 
sedition, (a)  and  sentenced  to  gaol,  and, 
as  you  cannot  but  be  aware,  the  state  of 
Vincent  in  prison,  and  the  manner  in 
which  he  was  treated,  created  a  consider- 
able degree  of  excitement  among  the 
Chartists.  They  regarded  him  as  a  vic- 
tim in  their  cause,  and  they  were  desir- 
ous in  every  possible  way  to  testify  their 
sympathy  witn  him,  and  to  ameliorate 
his  condition.  Mr.  Frost  took  an  active 
part  in  it.  He  addressed  the  lord  lieu- 
tenant, he  addressed  the  magistrates,  he 
attended  Chartist  meetings.  Ar.  those 
meetings  I  think  I  shall  be  able  to  give 
you  reason  to  believe,  from  what  passed, 
that  proposals  were  made  to  rescue  Vincent 
by  force,  when  the  advice  of  Mr.  Frost, — 
like  the  advice  or  statement  of  Zcphaniah 
WilliamSf   which  you    have   in   evidence, 

(a)  3  St.  Tr.  N.S.  1087. 


who  said,  **No,  we  do  not  attempt  that, 
but  we  mean  to  make  a  tnm  to  Newport  ** 
— Mr.  FrosCs  advice  was,  **  No,  do  no 
snch  thing."  And  I  believe,  gentlemen, 
it  will  appear  that  Mr.  Frost,  so  far  from 
calling  that  meeting,  and  assembling  those 
troops,  if  they  are  to  be  so  styled,  with  a 
view  to  a  hostile  movement  upon  Newport, 
actually  was  there,  and  consented  to  be 
there,  that  he  might  prevent  the  mischief 
that  he  thought  otherwise,  and  but  for  his 
interference,  might  arise ;  and  that  the 
object  of  going  to  Newport  was  to  make  a 
demonstration  in  respect  of  Vincent,  as 
Mr.  Frost  said,  and  it  is  the  last  thing 
that  he  was  heard  to  say,  **Show  your 
appearance  in  front ;  "  and  that  it  was  in- 
tended that  the  persons  should  then 
peaceably  retire  to  their  homes,  as  Zepha' 
niah  Williams  expressly  said  was  to  be 
the  case. 

Gentlemen,  I  am  not  here  to  defend  the 
part  that  Mr.  Frost  took  upon  this  occasion. 
I  have  only  to  say,  that  it  was  not  treason. 
Mr.  Frost  may  learn  a  lesson,  that  it  is 
dangerous  to  deal  with  the  excitable 
materials  that  he  had  before  him ;  he 
might,  gentlemen,  have  remembered,  that 
to  dtal  in  that  sort  of  excitement  and 
agitation  may  lead  to  consequences  that 
no  one  can  foresee — that  "  they  that  sow 
the  wind  shall  reap  the  whirlwind;'*  a 
piece  of  advice  that  might  not  be  thrown 
away  upon  many  persons  in  far  higher 
stations  than  Mr.  Frost  has  ever  had  the 
honour  to  fill.  I  do  not  justify  the  joining 
them  even  for  the  purpose  of  prevention 
and  control  in  respect  of  the  mischief  that 
they  might  have  done.  I  pause  not  to  give 
a  character  to  the  offence ;  I  admit  it  to 
be  a  grave  one.  All  I  contend  for  is,  that 
it  was  not  treason  ;  for  it  had  no  character 
and  purpose  connected  with  treason  about 
it.  Mr.  Frost  himself  was  openly  and 
visibly  with  the  people ;  about  that  there 
was  no  disguise.  Witness  his  coming 
forward  upon  being  sent  for  by  Mr. 
Brough;  his  avowing  his  influence  with 
the  party,  and  his  exercising  that  influence 
in  favour  of  an  old  acqaaintance. 

Gentlemen,  it  appears  that  Mr.  Frost 
was,  on  Friday  the  1st  of  November,  at 
the   "Coach  and  Horses."     My  learned 
friend  says  that  was  the  period  when  this 
movement  was  fixed  upon.    I  do  not  'kr'^^ 
how   that  may  be,  but  I  know  that 
mayor  said,  that  he  began  to  make  his  \ 
parations  as  far  back  as  the  Thursd 
Bat  be  that  as  it  may,  undoubtedly 
some  time  or  other  it  was  arrranged  t 
the  parties  should  meet.     One  party  ci 
from  Blackwood,  another    from  Nan 
Glo,  and  a  third  from  Pontypool; 
second  being  headed  by  Zephaniah  T 
liams,  and  the  third  by  Jones.     At  u 
night  Mr.  Frost  is  stated  to  have  ' 
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seen  at  the  "Welch  Oak";  he  was  then 
away  till  an  early  hour  in  the  morning, 
when  Mr.  Barnabas  Brough  saw  him  at 
the  break  of  day.  JMr.  Brough  was  not 
likely  to  be  mistaken  at  the  time  that  Mr. 
Frost,  apon  being  appealed  to,  liberated 
himself  and  Mr.  Watkins,  Mi\  Frost  is 
traced  onwards  to  Pye  Comer,  where,  I 
say,  he  did  not  and  could  not  have  met 
Hodge.  He  is  seen  at  Tredegar  Park  ;  he 
is  seen  on  his  way  into  Newport ;  one  man 
last  saw  him  on  Stowe  Hill,  at  the  Boman 
Catholic  chapel ;  another  saw  him,  I  think, 
on  the  pavement  at  the  anchor  shop,  when 
he  said,  "  Turn  round  and  show  your  ap- 
pearance in  front."  The  firing  began ; 
and  Mr.  Frost  is  next  seen  abont  ten  o'clock. 
with  his  handkerchief  to  his  eyes,  as  if  he 
had  been  crying,  some  mile  or  two  from 
the  town  of  Newport,  and  going  into  a 
wood. 

Gentlemen,  the  conclusion  that  it  ap- 
pears to  me  must  be  drawn,  looking  at 
these  circumstances,  would  be  this,  that 
Mr.  Frost  so  little  expected  that  anything 
would  occur  in  the  town  of  Newport  to 
lead  to  the  lamentable  consequences  that 
ensued,  that  the  moment  that  occurred 
which  he  and  others  had  expressly  for- 
bidden, he  retired  from  the  spot  over- 
whelmed with  sorrow  and  regret,  and,  I 
trust,  shame^  at  what  had  occurred.  £When 
arrested  he  made  no  attempt  to  escape, 
still  less  to  resist  by  means  of  the  deadly 
weapons  he  had  about  him.]  In  addition 
to  these  circumstances,  I  ask  you,  can 
you  beliere  that  Mr.  Frost,  who  is  sup- 
posed on  the  Friday  preceding  to  have 
formed  a  scheme  to  throw  the  whole  coun- 
try into  confusion,  would  have  actually  on 
that  day  made  provision  for  the  payment 
of  a  bill  of  his  own  that  was  coming  due 
the  following  Monday  ;  and  on  that  very 
Monday,  the  4th  of  November,  on  that 
important  and  eventful  day,  that  bill  was 
actually  paid  ?  And  yet  the  expressions  of 
taking  and  keeping  Newport,  blowing  up 
the  bridge,  stopping  the  mails,  eating  up 
Newport,  are  ascribed  to  Mr.  Frost  and 
his  companions,  he  having  a  wife,  five 
daughters  and  a  son  living  with  him  in 
that  very  town  upon  which  it  is  supposed 
he  was  making  this  hostile  movement. 

Now,  here,  gentlemen,  I  must  appeal 

to  your  feelings  as  men,  as  fathers,  and  as 

hosbands— can  you  believe  that  Mr.  Frost 

that  day  contemplated  in  the  town  of 

rport,  from  whicn  he  had  not  removed 

members  of  his  family,  to  whom  he 

u-ly  attached — a  scene  of  bloodshed 

^"evolution  ? 

.  Frost's  papers  were  seized,  and  the 

f*  ii  has  been  unable  to  find  among  them 

single  line  or  syllable  to  prove  either 

cert   or  intention  or  treason  in  any 

-  whatever.] 


Gentlemen,  under  these  circumstances 
I  again  say  that  I  know  of  no  public 
measure  that  would  tend  so  much  to  the 
honour  of  the  county,  to  the  peace  of  the 
community,  to  the  quieting  of  that  alarm 
which  this  lamentable  transaction  has 
created,  as  a  -verdict  of  not  guilty,  if 
that  verdict  can  be  pronounced  with  truth. 
It  is  no  question  whether  you  can  safely 
pronounce  that  verdict ;  the  single  ques- 
tion is,  can  you  pronounce  it  wim  truth  ? 
If  you  can,  it  would  be  the  largest 
measure  of  safety  to  the  country.  If  you 
can  assure  Her  Majesty's  subjects  in  all 
parts  of  her  dominions  here,  that  these 
thousands  upon  thousands  did  not  medi- 
tate rebellion;  that  their  object  was  to 
enforce  some  claims  on  behalf  of  a  suffer- 
ing brother  Chartist ;  that  the  accidental 
circumstance  of  their  finding  persons 
whom  they  were  determined  to  rescue  at 
the  spot  where  they  had  meant  to  make 
only  a  demonstration  of  strength,  led  to 
violence,  and  that  the  instant  they  found 
that  led  to  bloody  resistance,  they  fled 
with  terror  and  dismay  from  a  field  that 
they  never  had  intended  to  enter — such 
an  assurance  will  be  attended  by  the  best 
results.  I  say,  gentlemen,  that  nothing 
could  occur  so  much  to  re-assure  this 
county  and  the  kingdom  at  large  as  the 
verdict  of  not  guilty,  if  you  can  truly  pro- 
nounce it ;  and  I  believe  there  would  be 
more  safety  in  that  verdict,  if  true,  than 
if  ten  thousand  troops  were  pai*ading  the 
difierent  parts  of  this  county  to  enforce 
obedience  to  the  law  at  the  point  of  the 
sword.  You  would  free  the  county  from 
this  deep  stain  and  imputation  that  has 
been  cast  upon  it ;  and  I  think,  except  as 
regards  the  misconduct  of  some  few  iso- 
lated individuals,  I  may  call  in  aid  the 
circumstance  that  these  thousands  and 
thousands  of  persons  marched  down  upon 
Newport  with  very  little  aggression,  with 
very  little  violation  of  private  right,  with 
none  of  the  appearances  and  the  demands 
of  a  riotous  and  tumultaous  meeting 
marching  down  under  the  notion  of  levy- 
ing war  ;  when  they  came  to  the  **  West- 
gate  "  Inn  they  dispersed  at  the  first  shot, 
and  in  returning  to  their  homes — now 
mark  this,  gentlemen  —  in  returning  to 
their  homes  I  do  not  find  that  it  is  sug- 
gested that  any  one  of  them  committed  a 
single  act  of  aggression  of  any  sort,  or 
that  any  violation  of  the  peace  or  security 
of  any  of  Her  Majesty's  subjects  occurred 
on  that  day,  or  has  since  occuiTed  at  all. 

Gentlemen,  the  rest  of  England  would 
hardly  believe  the  (juiet,  the  peace  and 
the  security  in  which  the  proceedings 
here  at  Monmouth  have  been  conducted. 
Where  there  was  the  remotest  suspicion 
that  treason  existed  in  the  country 
among  persons    to    some  extent  aimed, 
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and  capable  of  combining  in  large  num- 
bers, it  was  perfectly  right  that  the  bigh 
antboritiea  or  che  law  should  be  protected, 
and  that  the  peace  of  this  town,  where 
justice  is  to  be  administered,  should  be 
secured  by  the  unusual  presence  of  soldiers 
for  that  purpose;  but  as  far  as  I  can 
learn,  their  seryices  have  been  altogether 
superfluous ;  and  if  I  am  ri^ht  in  the  view 
that  I  take  of  that  meeting  and  that 
marching,  their  attendance  might  have 
been  dispensed  with  without  any  danger. 

Gentlemen.^  it  is  for  you  to  ascertain 
what  is  the  just  and  the  reasonable  con- 
clusion to  be  arrived  at  after  giving  effect 
to  all  the  circumstances  that  belong  to  the 
transaction  that  preceded  it,  that  accom- 
panied it,  that  have  followed  it.  If  you 
think  that  the  solution  that  I  have  offered 
is  the  true  one,  and  I  see,  gentlemen,  no 
escape  from  it,  then  is  the  prisoner  at  the 
bar  entitled  to  a  verdict  of  acquittal ;  but 
if  you  should  doubt  that,  if  the  matter 
rests  in  that  uncertainty  which  almost 
every  part  of  this  transaction  more  or  less 
seems  to  rest  in,  then,  according  to  the 
Attorney  OeneraVs  statement,  and  accord- 
ing to  the  law,  I  am  entitled  to  say  that 
the  presumption  is  in  favour  of  Mr.  FroaVe 
innocence,  and  is  to  be  removed  only  by 
certain  and  convincing  evidence  before  you 
can  find  him  guilty. 

Grentlemen,  if  I  have  not  exhausted  the 
subject  I  have  nearly  exhausted  myself, 
and  I  have  merely  to  pray  you,  for  the 
sake  of  the  individual  wnose  counsel  I  am, 
and  of  those  dearer  to  him  than  his  own 
life  is,  to  give  a  calm  and  a  patient  con- 
sideration to  all  the  circumstances  in  the 
case,  and  to  come  to  a  just,  and,  where 
there  is  any  doubt,  to  a  merciful  conclu- 
sion. I  pray  you  to  take  into  considera- 
tion the  whole  case  on  the  part  of  the 
Crown,  and  the  evidence  that  will  be 
offered  on  certain  points,  I  admit  not 
many,  on  the  part  of  the  prisoner ;  and 
may  the  God  or  truth  and  mercy  lead  you 
to  a  just  conclusion. 


Evidence  pok  the  Pbisokeb. 
John  Wilton  sworn. — Examined  by  Kelly, 

EA  lath  maker  at  Newport,  spoke  to 
seeing  the  mob  coming  down  Stowe  Hill 
from  the  comer  of  Foundery  Lane,  oppo- 
site the '*  Westgate."] 

You  say  that  they  were  coming  round 
the  comer ;  did  you  hear  any  of  them  say 
or  cry  out  anything  P — I  did. 

What  did  you  hear  them  say  P — As  they 
tamed  round  to  make  their  way  to  the 
"Westgate"  steps  I  stood  in  the  middle 
of  the  road ;  when  I  heard  some  of  them 
talking  I  moved   towards  the  mob ;    I 


heard  them  state  that  they  were  come  for 
their  prisoners  that  were  at  the  **  West- 
gate  "  ;  that  they  were  determined  to  have 
them  before  they  went  back. 

Did  you  hear  that,  or  anything  of  that 
kind,  said  by  one  only,  or  by  more  than 
one  P — ^Yes ;  three  or  four  tallong  together 
in  a  cluster. 

Will  you  let  me  understand  clearly 
where  was  it  that  you  were  standing, 
where  with  respect  to  the  **Westgate" 
Inn  P— In  the  front  of  the  "  Westgate  "  ; 
the  middle  of  the  road. 

What  did  you  see  any  of  the  mob  do 
after  that,  or  which  way  did  they  go  P — 
They  went  to  the  "  Westgate  "  steps. 

Do  you  mean  the  steps  in  front  of  the 
door,  or  where  P— In  front  of  the  door  ; 
that  was  during  the  time  I  heard  Uiose 
men  talking  about  it. 

Did  you  hear  them  say  this  about  the 
prisoners,  while  they  were  at  the  steps,  or 
when  they  were  going  towards  the  steps, 
or  whenP — They  had  reached  the  steps 
when  I  heard  those  words. 

Did  you  see  any  constables  at  the  door  P 
—No. 

How  soon  after  you  had  heard  those 
expressions  used  about  the  prisoners,  did 
you  see  or  hear  any  firing  P — I  heard  some 
firing. 

How  soon  after  P — It  may]  have  been 
about  two  minutes  after,  it  may  have 
been  less. 

Where  were  you  at  the  time  you  heard 
the  firing  P — Near  upon  the  same  spot. 

When  you  heard  the  firing,  being  in 
that  situation,  did  that  lead  you  to  do 
anything  P — No. 

What  did  you  do  P — I  stood  and  looked 
on  for  a  couple  of  minutes,  or  rather 
more. 

What  thenP — ^I  moved  then  from  the 
road  to  the  comer,  at  Mr.  Lloyd's  shop, 
nearly  opposite  the  **  Westgate." 

Did  you  see  anybody  who  had  got  hurt  P 
— I  did,  after  the  mob  had  run. 

Did  you  stay  there  till  the  mob  had 
dispersed  then  P — ^I  went  round  the  comer 
just  as  they  disappeared.  I  went  out  of 
the  way  oi  the  shots. 

TiU  you  had  turned  the  comer  were 
you  within  reach  of  the  shots  of  the 
**  Westgate  "  P— I  was. 

Now,  I  do  not  ask  you  exactly,  but  as 
nearly  as  you  can  say,  how  long  did  the 
whole  business  appear  to  you  to  la***  ® 
About  ten  minutes,    as    near   a«  "■ 
calculate. 

[After  the  mob  had  begun  to  d  . 
went  to  the  assistance  of  a  man  na 
LoveU,  who  had  been  wounded  in 
thigh,  and  helped  him  into  a  house  c 
by.  I  was  brought  before  the  magistri 
but  discharged  on  making  my  stateme 

Did  you  yourself  belong  to  any  0*^*" 
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lodge,  or  society,  or  anTtbing  of  that 
kind  P — I  attended  a  meeting  called  **  The 
Working  Men's  Association.*' 

Do  yon  mean  one  meeting  or  the  meet- 
ings of  a  society  called  "The  Working 
Men's  Association  "(a)  ? — ^The  meetings  of 
a  society. 

One,  OP  more?  —  I  attended  several 
meetingB. 

Were  they  all  Chartists,  or  principally 
Chartists,  or  what  P  —  I  do  not  know 
whether  they  were  Chartists  or  not. 

It  is  not  a  Chartist  lodge,  or  anything 
of  that  kind  P— It  is  called  "  The  Working 
Men's  Association." 

Had  yon  ceased  to  belong  to  that  P — I 
had  not  attended  it  a  long  time. 

For  how  long  ?  —  Near  upon  three 
months. 

In  fact,  do  yon  now  belong  to  any 
Chartist  society  at  all  P — No. 

I  will  just  ask  you  this  question  :  have 
yon  frequently  heard  Mr.  Frost  make 
speeches  in  public,  at  meetings  P — I  have 
several  times. 

Have  you  always  heard  him  speak  in 
favour  of  peaceable  behaviour  and  against 
force  P — I  nave. 

Have  you  heard  that  very  many  times  P 
— ^Yes,  several  times. 

Cross-examined  by  the  Atttyrney  General, 

Then  you  have  never  heard  him,  I  pre- 
Bonie,  call  together  people  with  guns  and 
nik^  and  mandrils  ;  you  have  never 
known  him  do  that  before  the  3rd  or 
4th  of  November  last  P  —  I  never  knew 
him  do  that  at  all;  I  never  knew  him 
persuade  people  to  that  at  all;  always 
against  it. 

You  never  heard  him  desire  people  to 
come  armed  P — No. 

In  all  the  meetings  at  which  you  have 
seen  Mr.  Frost  the  people  were  without 
arms  ? — ^Yes. 

And  they  met  to  discuss  and  to  delibe- 
rate upon  political  questions  P — Yes. 

Perhaps  to  petition  either  House  of 
Parliament  or  the  Queen  P — ^Yes. 

At  what  time  of  day  were  those  meet- 
ings held  P — They  were  held  in  the  even- 
ing. 

At  daylight  P  —  No,  not  at  daylight 
exactly ;  at  candle-light  sometimes. 

They  were  held  in  a  house  P — Yes. 

meeting  in  any  open  space  at  New- 
ras  during  daylight  P — No,  not  very 
n  dayligbt;  sometimes  it  was  rather 
-  mostly. 

The  Working  Men's  Association  was 
-jd  in  London  April  30, 1835,  and  branches 

afterwards  established  throughout  the 
itry.  Place  MSS.  27,819  (27) ;  as  to  its  part 
'-ting  the  Charter,  see  above,  p.  341(a). 


How  late  in  the  evening  have  you 
known  meetings  held  out  of  doors  P — Till 
near  upon  ten  o'clock. 

That  is  they  lasted  till  near  ten  o'clock  P 
— Sometimes. 

Beginning  whenP — Not  particular  to 
half  an  hour. 

Beginning  at  five  or  six  o'clock  P — 
About  seven  ;  perhaps  rather  sooner. 

At  those  meetings  there  were  resolu- 
tions moved  and  carried  P — Sometimes. 

How  early  in  the  morning  did  you  ever 
know  any  meeting  held  before  at;  New- 
port P — I  never  mew  one  held  in  the 
morning. 

You  never  knew  one  held  before  day- 
light in  the  morning  P — No. 

I  should  like  to  know  how  long  you 
had  lefb  this  association  before  the  3ra  of 
November  last,  before  this  disturbance  P 
— It  may  have  been  about  a  month;  I 
cannot  say  to  a  few  days. 

Had  you  resigned,  or  anything  of  that 
sort,  or  was  it  merely  that  ^ou  did  not 
happen  to  attend  any  meeting  P — I  had 
resigned  going  there. 

Had  you  resigned P— Yes;  I  do  not  go 
very  often. 

Do  you  mean  you  had  sent  in  your  re- 
signation to  the  association;  upon  your 
oathP — Given  up  my  name;  1  did  not 
know  that  they  had  my  name  amongst 
them  in  the  last  three  months. 

Had  you  done  anything  to  intimate  to 
that  association  that  you  had  withdrawn 
from  being  a  member  P — ^I  do  not  under- 
stand. 

TiNDAL,  O.J. :  Have  you  ever  had  your 
name  put  on  P — ^Yes. 

Attorney  Oenercd:  Have  you  not  paid 
money  to  the  secretary  ? — It  was  always  a 
practice  on  going  into  the  room  to  pay  a 
penny  or  twopence  to  enter. 

Have  you  not  done  so  as  often  as  you 
attended  P — ^Yes. 

Did  not  you  know  that  your  name  had 
been  pnt  on  P — ^They  always  put  the  name 
on  when  the  money  was  paid. 

Have  you  done  anything  to  intimate 
that  you  have  withdrawn  from  the  associa- 
tion r — No,  I  have  done  nothing ;  I  should 
have  attended  it  if  I  thought  proper. 

[The  association  has  sometimes  met  at 
the  **  Royal  Oak,"  Newport,  which  belongs 
to  Mr,  Frost,  I  went  to  Bristol  on  i  the 
V^ednesday  or  Thursday  after  the  distur- 
bances. I  was  arrested  there  and  taken 
to  Newport.  I  have  seen  the  prisoner 
Walters  at  the  meetings  of  the  association. 
I  do  not  know  thai  he  was  secretary.  T 
have  paid  him  money ;  he  had  a  pen  in 
his  hand  and  a  book  before  him.  I  never 
had  a  card  given  me  as  a  member  of  the 
association.  Some  j)aper  was  once  given 
me  with  writing  on  it.  I  returned  it  six 
months  ago,  when  the  time  was  up  for  it. 
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I  went  three  or  four  times  to  the  associ- 
ation afterwards.  Frost  sometimes  Tisited 
the  association.  I  had  not  heard  of  any 
meeting  for  the  Monday  morning,  either 
on  account  of  Vincent  or  for  any  other 
reason.  I  saw  the  people  come  down  Stowe 
Hill,  but  did  not  see  them  try  the  folding 
gates  leading  into  the  yard.  I  did  not  hear 
an^  demand  to  the  constables  that  the 
prisoners  shoald  be  given  np.  I  was  not 
close  enough  to  the  door  to  hear  that.] 

Did  you  see  the  soldiers  P — l^o. 

Did  you  see  any  firing  from  the  **  West- 
gate  "  Inn  P— No. 

Where  did  the  firing  come  from  that 
you  saw  P — Not  till  after  the  mob  went  to 
the  door. 

Kdly :  What  then  happened  P — ^I  did 
not  see  the  soldiers  till  after  the  mob  went 
to  the  door. 

Attorney  General :  You  saw  some  firing  P 
— No,  I  heard  some  firing. 

Did  you  see  any  pieces  P — ^No,  not  at  the 
door. 

Could  not  you  judge  whence  the  firing 
proceeded  ? — No. 

Could  you  tell  whether  it  came  from  the 
mob,  or  whether  it  came  from  the  **  West- 
gate  "  P — I  could  not. 

You  could  not  at  all  judge  P — No. 

Did  you  see  anybody  hurt  ? — No  more 
than  Lovell  at  that  time. 

At  any  time  did  you  see  anybody  hurt  P 
— I  saw  the  bodies  lyin^  there  afterwards. 

That  was  when  the  disturbance  was  all 
over  P — ^Yes. 

How  many  minutes  do  you  think  you 
continued  opposite  the  "  Westgate  "  after 
the  firing  began  P — I  was  there  about  ten 
minutes  altogether. 

Was  there  firing  during  the  best  part  of 
that  time  P — There  was. 

But  you  cannot  tell  where  any  of  the 
shot  came  from  P — I  cannot. 

Were  you  ever  present  when  Mr.  Frost 
was  elected  a  delegate  at  this  association  P 
— No.(a) 

Be-examined  by  Kelly. 

When  you  had  retreated  to  the  comer 
of  this  lane,  were  the  mob,  or  any  of  the 
mob,  between  you  and  the  door  p — I  can- 
not say  that. 

I  want  to  know  whether,  when  you  got 
to  the  comer  of  the  lane,  if  your  attention 
was  directed  that  way  at  all»  you  could 
see  the  door  without  any  object  inter- 
posing, or  whether  any  of  the  crowd  came 
across  the  space  in  front  so  as  to  be  be- 


(a)  The  National  Convention,  which  met  first 
at  the  **  British  Coffee  House,"  Cockspar  Street, 
February  14,  1839.  It  sat  intermittently  during 
the  next  few  months,  and  broke  up  in  the  Sep- 
tember following.— Place  MSS.  27820. 


tween  you  and  the  door  P — There  were  a 
great  many. 

When  you  appeared  before  the  magis- 
trates after  that  was  done,  did  they  dismiss 
you  with  commendation  for  what  you  had 
done  P 

Attorney  General:  The  question  should 
not  be  put  in  that  way. 

TiNDAL,  C.J. :  You  might  ask  him,  did 
they  say  anything  P 

Kelly :  What  did  they  say  abont  jonr 
conduct  upon  that  occasion  P  —  They 
brought  it  in  as  an  act  of  humanity. 

WiUiam  Frost  sworn. — Examined  by 

Kelly, 

£A  labourer  at  Newport.  No  relation 
to  the  prisoner.  Spoke  to  seeing  the  mob 
arrive  and  come  in  front  of  the  **  West- 
gate."! 

Either  as  they  were  coming,  or  when 
they  had  an-ived  in  front  of  the  **  West- 
gate,"  did  you  hear  any  of  them  say  any- 
thing P — I  did. 

What  did  you  hear  them  sayP — ^They 
desired  us  to  clear  the  road. 

Whom  do  you  mean  by  "us  "  P — There 
were  a  number  of  other  persons  as  well  as 
me. 

Did  you  do  so  ;  did  you  get  out  of  their 
way  P — We  did. 

Was  that  in  front  of  the  "  Westgate  "  F 
— No,  before  you  come  to  the  front. 

How  near  to  the  inn  was  it  P — Within 
five  yards  of  the  end  of  the  **  Westgate." 

Did  you  hear  any  of  them  say  anything 
else  P — They  told  us  at  the  same  time  that 
they  told  us  to  clear  the  way  for  the 
"  Westgate  "  that  they  were  going  there 
for  their  prisoners. 

Did  you  see  where  they  went  to,  or  what 
they  did  next  P — I  saw  them  going  to  th« 
farther  end  of  the  **  Westgate." 

What  did  you  see  ftirther  P — I  saw  them 
return  back  from  the  farther  end  of  the 
**  Westgate,"  and  they  went  up  to  the 
door. 

Do  you  mean  the  front  door?  —  The 
front  door. 

Just  tell  me,  as  far  as  you  saw,  what 
next  happened ;  what  next  did  you  see 
them  do  P — I  saw  them  for  the  space  of 
half  a  minute,  I  suppose,  at  the  door,  but 
I  was  not  near  enough  to  hear  anything 
that  was  transacted  at  the  door ;  I  did  not 
go  near  enough. 

Could  you  see  what  they  did  when  . 
got  to  the  door,  or  were  you  ne«nr  enou^ 
— I  saw  them  standing  in  a  body  in  fi 
of  the  doorway ;  and  in  the  space  of  ha 
minute  I  heard  some  firing,  and  T  •"-- 
rush  into  the  house. 

What  did  you  do  then;  did  yc  . 
where  you  were  P — I  went  to  Mr.  Cleme 
the  druggist,  at  the  corner,  about  *'^ 
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yards  from  the  "Westgate,"  and  there  I 
remained. 

[I  then  went  up  the  lane  towards  the 
major's,  going  back  to  my  hoase.  I  saw 
Sir  ThomoM  Phillip's  father  on  tiie  top  of 
the  garden  wall  with  a  ladder.  I  went  up 
the  ladder  and  helped  the  old  gentleman 
down,  and  took  him  to  a  place  of  safety. 
I  saw  no  more  of  the  riot.  I  have  lived 
in  Newport  for  twenty  years.  I  have 
heard  Mr.  Frost  address  the  people.  I 
remember  Mr.  Vincent  being  committed 
to  prison.] 

Did  ycu  hear  Mr.  Frost  on  that  occa- 
sion give  any  advice  to  the  people  P — Yes, 
I  did. 

What  was  it  P — To  be  peaceable,  and  to 
go  to  their  homes. 

Was  there  at  that  time  a  great  deal  of 
excitement  among  the    people  P  —  There 


Cross-examined  by  the  Solicitor  GenercuL 

{This  speech  was  made  out  of  Mr.  Frosfs 
drawing-room  window  the  afternoon  that 
Mr.  Vincent  was  taken  from  the  **  Kind's 
Head."  I  think  it  was  at  the  time  of  his 
commitment.] 

Had  you  an  opportunitv  of  seeing  the 
mob  as  they  came  downr — I  saw  eveiT 
person,  I  believe,  that  came  down  the  hill. 
What  happened  before  they  went  for- 
ward to  the  3  ard  beyond  the  "  Westgate  "  P 
— ^They  marched,  at  least  they  walked,  in 
a  mob  round ;  they  went  to  the  other  end 
of  the  •*  Westgate." 

But  before  they  went  to  the  other  end 
of  the  •*  Westgate,"  before  they  had  passed 
the  front,  did  they  do  anything  P — No,  I 
did  not  see  anything  done. 

You  were  in  a  very  good  situation  to 
see,  were  you  not  ? — ^Yes,  I  could  see  all 
the  front  of  the  house. 

There  is  a  bow  in  the  house,  is  there  not, 
just  at  the  comer  of  Stowe  Hill  P — Yes. 

If  they  had  broken  those  windows  as 
they  passed,  you  must  have  seen  them, 
must  you  notP — Yes,  I  must  have  seen 
them. 

Did  they  not  break  the  windows  P — Not 
till  they  were  in  the  doorway. 

{I  do  not  belong  to  any  Chartist  lodge 
or  Working  Men's  Association.  I  have 
never  attended  one  meeting.] 

^^Ho  were  those  men  that  talked  to  you 
11^  the  prisoners  ;  do  you  know  r-— I 
lot  know  one  man  among  them. 
1  say,  they  told  you  to  clear  the  way 
3m  P — Yes. 

ere  were  those  men  that  said  that  to 

in  the  middle  of  the  road  or  the  side 

'le  road  ? — In  the  middle  of  the  road. 

ere  they  walking  in  rankP — ^The  first 

e  or  four  I'anks  were  complete ;  four 

ve  men  abreast  ;■  but  the 'rest  were  all 

S7432. 


Was  it  the  men  in  disorder  that  said 
this  P — I  cannot  say  whose  the  voice  was. 

They  said  it  to  you  as  they  passed  P — 
Before  they  came. 

Do  you  mean  that  they  hallooed  it  out, 
or  told  you  as  they  passed  P — They  were 
within  two  or  three  yards  of  me  when 
they  called  out  to  me  to  clear  the  way, 
that  they  were  going  to  the  **  Westgate  " 
for  their  prisoners. 

Did  they  say  it  to  you  or  call  out  loud  P 
— They  called  loud  enough;  there  were 
pleniy  of  people  to  hear  it. 

Did  they  continue  to  call  it  out  ? — No. 

More  than  onceP — About  twice,  I  be- 
lieve ;  I  heard  them  before  they  went  by  me. 

How  many  do  you  think  you  heard  say 
that ;  a  good  number  of  voices  or  a  few  P 
— They  were  speaking  mostly  together,  in 
a  clamour. 

I  am  talking  of  those  who  called  out ;  I 
want  to  know  whether  there  were  miany 
voices  that  called  out,  or  a  few  P — A  few. 

Was  it  loudly  done,  or  only  so  that  a 
few  could  hear  it  P — Bather  loud ;  so  that 
a  person  could  hear  them  a  good  way. 

Foreman  of  the  Jury :  Was  there  a  great 
deal  of  hurrahing  by  those  men  as  they 
came  down  by  the  bottom  of  Stowe  Hill  P 
— They  cheered,  I  believe,  once. 

Was  that  before  or  after  you  heard  them 
talking  about  the  prisoners  P — It  was  after. 

Had  they  come  quietly  up  to  that  time  ? 
— They  were  very  quietly  marching  down, 
coming  down  the  hill. 

Without  a  great  deal  of  noise  P — With- 
out any  noise  P — Without  any  noise ;  I  did 
not  hear  the  least  noise  till  they  came 
near  the  **  Westgate." 

You  could  see  the  whole  of  the  front  of 
the  **  Westgate  "  from  where  you  stood  P 
— I  could. 

Did  you  see  any  soldiers  during  the 
time  ?  —  I  did  not ;  the  shutters  were 
closed  inside. 

The  shutters  of  what  place  P — The  shut- 
ters of  the  "  Westgate." 

The  whole  of  the  front  of  the  *'  West- 
gate  "  P—Yes. 

Were  the  shutters  shut  of  the  room  in 
which  the  soldiers  were  P — All  the  lower 
shutters  were  shut. 

You  tell  us  that  the  shutters  were  shut 
through  the  house  P — ^Yes. 

Did  you  know  there  were  soldiers  in  the 
*•  Westgate  "  P— I  did  not. 

Benjamin  Gould. — Examined  by  Sir  F, 

Pollock. 

[I  am  a  painter  and  glazier  at  Newport. 
On  the  4th  of  November  I  was  asked  to  go 
to  the  ''Westgate  *'  as  a  constable.] 

About  what  time  in  the  morning  did 
you' go  there  ;  was  it  before  any  of  the  fir- 
ing commenced  P — About  twenty  minutes 
before,'  I  should  think. 
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Were  yoa  provided  with  anything  to 
have  in  your  hand  P — Yes. 

What  P — ^A  constable's  staff. 

Were  you  put  into  any  particular  posi- 
tion P — ^No. 

Where  were  you  P — At  the  front  door. 

Were  yoil  put  at  the  front  door  P — ^No. 

Did  you  go  there  P — ^I  did  go  there. 

Were  other  persons  there  with  you  ? — 
Yes. 

Did  you  see  any  persons  coming  round 
from  Stowe  Hill  P— Yes. 

With  arms  P— Yes. 

Did  any  of  them  come  forward  P — ^Yes. 

Just  describe  what  sort  of  people  they 
wereP — Two  men  came  forward  to  the 
steps  leading  into  the  '*  Westgate." 

Did  they  go  up  any  of  the  steps  P — Yes, 
they  did. 

Just  tell  us  what  passed ;  did  anybody 
say  anything  to  them  P — Yes  ;  Mr,  Hop- 
kins was  there,  the  superintendent  of  the 
police ;  he  was  at  the  door. 

Just  tell  us  what  passed,  if  you  please  P 
— ^He  asked  them  what  was  it  they  wanted. 

What  was  the  answer  given  P — **  We 
want  our  prisoners.** 

What  took  place  then  P — Then  there  was 
a  sort  of  groan  made  from  the  inside. 

Behind  youP — Behind  me,  from  some 
of  the  special  constables. 

Had  the  man  who  made  that  answer, 
"  We  want  our  prisoners,"  anything  in 
his  hand ;  a  weapon,  or  anything  of  that 
sort  P— Yes,  he  had. 

What  was  it  P — ^He  had  a  sort  of  stick  in 
his  hand. 

Was  there  anything  upon  the  stick  P — 
Something  on  the  end  of  it,  a  sort  of  piece 
of  iron,  I  should  suppose  it  was. 

Was  it  long  or  short  ? — ^About  six  feet, 
I  should  think. 

TiNDAL,  C.J. :  Altogether  P — ^About  six 
feet  altogether. 

Sir  F.  Folhck :  Wagt  anything  done  by 
any  constables  or  special  constables  with 
this  spear  P — Yes. 

What  was  it  P — There  was  a  hand  reached 
out  to  take  this  stick. 

From  what  part  did  that  effort  come  to 
take  the  stick;  was  it  from  the  "West- 
gate  "  or  from  the  mob  P  —  From  the 
**Westgate,"  inside  amongst  the  special 
constables. 

What  took  place  then  P — Then  there  was 
a  general  rush. 

Where  P^  In  the  "Westgate";  the 
special  constables  went  away,  and  I  went 
away  also. 

Did  you  retire  back  or  go  in  front  ? — I 
went  at  the  back,  at  the  backway. 

What  next  did  you  hear  P — I  heard 
firing. 

How  soon  after  the  rush  was  made  in 
the  passage,  and  the  constables  gave  way, 
did  you  hear  the  firing  p — In  the  course  of 


about  a  second  or  two,  just  as  I  got  into 
the  backway. 

Were  you  a  constable  in  May  lastP — 
Yes. 

Were  you  acting  as  constable  at  all  at 
the  time  that  Vincent  was  apprehended  P 
—No. 

Yon  were  constable  at  that  time  P — ^Yes. 

Was  there  any  collection  of  persons  in 
the  streets  of  Newport  at  that  timeP — 
Yes,  there  was. 

Did  there  appear  to  be  any  angry  feeling 
between  the  people  and  the  constables  P — 
Yes. 

Did  you  hear  Mr.  Frost  do  anything? — 
Yes,  I  did. 

What  did  he  do  P — He  went  into  his  own 
house  when  he  came  home,  and  went  on 
the  leads  over  the  shop,  and  he  addressed 
the  people,  and  advised  them  to  go  home 
in  the  name  of  God ;  and  if  they  aid  meet 
the  special  constables,  not  to  molest  them, 
or  say  anything  to  them,  but  to  pass  and  go 
to  their  homes,  and  stop  there,  and  to  be 
peaceable  and  quiet. 

Have  you  heard  him  give  similar  advice 
on  other  occasions  P — ^Yes,  I  have. 

More  than  once  P — ^Yes. 

Cross-examined  by  Lvdlow, 

How  long  before  the  4th  of  November 
was  the  last  time  you  had  heard  Mr.  Frost 
give  this  peaceable  advice  P — ^It  might  be 
twelve  months. 

Have  you  been  constable  long  P — Twelve 
months. 

You  were  not  a  special  constable  P — ^No. 

At  what  time  that  morning,  the  4th, 
was  it  that  you  were  applied  to,  to  go  to 
the  ••  Westgate  "  p— About  half-past  eight 
o'clock. 

By  whom  P^By  the  man  who  employed 
me. 

Who  is  that  P — Francis  Camden. 

Were  you  applied  to  as  constable  P — I 
was  going  to  my  work. 

Were  you  applied  to  as  constable  P — 
Yes. 

Who  is  Mr.  Camden  ? — He  is  a  master 
painter  and  glazier  in  Newport. 

And  you  work  for  him  P — I  did  at  that 
time. 

He  applied  to  you  as  constable  to  go  to 
the  "  Westgate  "  P — He  desired  me  to  go 
to  the   "Westgate;  I  told  him  that  I 
would;    knowing   that    the   magistr* 
were  all  assembled  I  went  there. 

Who  told  you  that  ? — Different  pe 
parading  the  streets ;  I  wondered  to 
the  shops  shut,  and  I  wanted  to  know 
reason. 

Were  the  shops  shut  that  morning  f. 
not  opened  p — Some  shops  were  shut, ' 
alL 

How  long  were  you  at  the  "  WestM. 
before  the  people  came  down  Stowe  F" 
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— ^I  might  have  been  there  five  or  six 
minates  perhaps,  more  or  lees. 

When  you  were  at  the  *'  Westgate,'*  I 
think  yon  say  you  were  at  the  front ;  who 
put  you  at  the  front  P — I  went  there  of  my 
own  accord ;  I  went  in  at  the  front. 

Did  you  put  yourself  under  the  orders 
of  the  ma^trates,  or  take  the  part  ac- 
cording to  your  own  fancy  P — I  took  the 
part  according  to  my  own  fancy,  as  I  was 
Bwom  to  do. 

You  put  yourself  at  the  front,  at  the 
door  P— -I  did. 

From  the  situation  where  you  were 
standing  could  you  see  the  folding  gates 
belonging  to  the  "  Westgate  "  P— No. 

Am  I  to  understand  you  that  when 
thoee  persons  came  up  nothing  was  done 
by  the  pikes,  or  anythmg  to  the  windows 
or  doors  ? — ^No. 

Where  was  it  that  you  hewA  Hopkins 
afik  the  question  that  you  have  men- 
tioned P — £te  stood  by  the  front  door  when 
the  two  men  came  up. 

Was  he  in  the  passage  or  in  the  front 
of  the  house  P — In  the  passage  leading 
into  the  ''  Westgate." 

Was  the  door  shut  or  open  at  that  time  P 
— Open. 

Do  you  know  Mr.  Bdcha/rd  Waters^ — 
No. 

There  is  not  such  a  person  living  at 
Newport,  to  your  knowledge? — ^Yes,  I 
know  many  BUchard  Waters, 

Do  you  know  Mr.  Richard  Waters,  an 
attorney  at  Newport? — ^Yes,  I  do  by 
sight. 

Waa  he  there  as  a  special  constable  that 
morning  ? — ^Yes- 
Do  you  know  a  person  of  the  name  of 
Laich  ? — I  know  many  Latches, 

Did  you  see  any  Mr.  Latch  at  the 
••  Westgate  "  that  morning  P— No. 

II  am  not  a  member  of  a  Chartist  lodge, 
bat  attended  one  once,  twelve  months  ago.] 

When  one    of  the  special   constable 
reached  forward  to  take  the  pike  was  the 
pike  carried  upright  or  presented  forward  P 
— ^Upright. 

The  man  who  was  on  the  outside  of  the 
**  Weetgate  "  with  his  pike  had  it  up  P — 
Upright. 

So  that  the  hand  of  the  special  con- 
stable was  put  from  behind  to  seize  this 
niVe  that  was  held  upright  P — It  was. 

•  pike  had  been  levelled  against  the 
..  of  the  hoxue  or  the  windows  at  that 
-  ?— No. 

^t  you  swear  P — Yes,  It  was  a  piece 
.on;  I  did  not  know  that  it  was  a 

y  offence  was  offered  P  —  No,  only 
\  was  begun  by  the  special  constables, 
e  speciiS  constables  in  fact  began  the 
'»r— Yea. 

T*«ople  who  came  up  were  very 


peaceable  till  the  special  constables  began 
the  offence  ? — Yes. 

They  made  no  noise? — They  made  no 
noise  whatever,  only  asked  for  the  pri- 
soners. 

Just  in  a  quiet  civil  wayP — A  quiet 
civil  way.  "Bepleased  to  give  us  our 
prisoners,"  or  "  We  want  our  prisoners." 

That  they  said  in  a  low  voice  P — That  is 
what  thev  said,  in  a  quiet  and  low  voice. 

Just  lite  one  man  asking  a  civil  ques- 
tion of  another  P — ^A  civil  question. 

A  sort  of  whispering  low  voice  P — ^No 
whispering  at  all. 

A  low  quiet  tone  of  voice  P — Just  as  low 
as  you  speak  now. 

rerhaps  lower,  as  low  as  you  speak  P — 
Perhaps  so. 

In  a  quiet  peaceable  manner  P — ^Yes,  as 
I  thought. 

Keeping  their  pikes,  or  whatever  they 
were,  at  their  shoulders  P — I  believe,  to 
the  best  of  my  knowledge,  that  the  stick 
rested  on  the  ground. 
And  the  point  up  in  the  air  ? — Yes. 
Nothing  was  done  to  show  any  offensive 
demonstration  on  the  part  of  the  mob  ? — 
Not  the  least. 

Then  this  offence  that  was  given  bv  the 
man  who  reached  out  his  arm  behind  you 
was  the  first  thing  you  saw  to  create  any 
disturbance  P — ^No. 

What  was  the  first  thing  P — ^A  sort  of 
groan. 

That  was  before  the  constable  reached 
out  his  hand  for  the  pike  P — Before. 

A  Ki'oan  from  the  inside  of  the  house  P 
— From  the  inside,  near  to  the  front  door. 
Merely  one  groan,  was  it  P — ^Merely  a 
groan. 

Was  it  foUowed^pretty  quickly  by  reach- 
ing out  the  hand  for  the  pike  P — ^Yes. 
Immediately  P — Lnmeoiately. 
And  then  a  rush  was  made  in  P — Yes ; 
and  when  they  made  a  general  rush  the 
special  constaoles  ran  away ;  I  did  not  see 
anything  else,  and  I  ran  with  them. 

The  first  thing  you  saw  upon  reaching 
out  the  hand  for  the  pike  was  the  con- 
stables running  away  P — Yes. 

Sir  F,  PoUock :  He  has  said  that  that 
was  after  the  rush  P — They  ran  away  after 
the  rush. 

Ludlow:  Did  they  run  away  after  the 
rush,  or  before  the  rash  P — When  the  man 
reached  his  hand  to  take  hold  of  the  pike, 
or  stick  I  call  it,  with  a  piece  of  iron  on 
at  the  end  of  it,  when  he  put  his  hand  out 
to  catch  hold  of  that,  there  was  a  general 
rush  in. 

Was  it  before  or  after  that  rush  in  that 
the  special  constables  ran  awayP — ^After 
that;  I  do  not  know  whether  the  con- 
stables made  a  rush  as  well  as  the  others, 
because  I  think  they  made  more  noise 
than  anybody  else. 
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AmoDg  the  other  noiBes  that  they  made 
did  you  hear  one  of  them  call  out,  "  !No, 
never,"  very  loud  P — ^No,  I  did  not. 

What  sort  of  noiss  was  it  that  the  con- 
stables made  P — Pushing  along  as  though 
the  roof  of  this  house  was  falling  in,  and 
we  were  all  trying  to  get  out; 

Was  that  in  the  opposite  direction  from 
the  front  doorP — Yes. 

I  want  to  know  whether  that  was  before 
or  after  the.  rush  that  was  made  by  the 
mob  to  get  in  P — That  was  the  rush. 

The  rush  that  the  constables  made  to 
get  out  at  the  back  way  was  the  rush  of 
the  mob  getting  in  P — ^I  did  not  see  the 
mob  come  up ;  I  saw  no  more  than  two 
men  come  to  the  door  asking  for  *'  our 
prisoners,"  iii  a  civil  quiet  way. 

Those  two  men  were  alone,  were  they  P 
— They  were  standing  at  the  door,  the 
same  as  I  stand  before  you. 

Those  two  men  who  asked  for  their  pri- 
soners in  a  quiet  peaceable  way;  did  I 
understand  you  to  say  that  those  two  per- 
sons were  alone,  without  any  person  with 
them P— There  were  more  outside;  they 
were  on  the.  top  of  the  steps  leading  inside. 

How  near  to  those  two  persons  who 
asked  this  question  in  this  quiet  way  were 
any  other  persons  that  you  saw,  some 
distance,  I  suppose,  ten  or  twenty  yards 
behind  them  P — Perhaps  they  might  have 
been  six  or  ten  yards. 

Do  you  know  who  those  two  persons 
were  P— No. 

Neither  of  them  P — ^Neither  of  them. 

Had  neither  of  them  a  gun  P — I  cannot 
swear,  that  either  of  them  had  a  gun. 

Did  you  s.ee  any  guns  P — Yes,  I  did. 

Had  those  people  got  into  the  house 
before  the  people  who  were  behind  them 
came  forward  P — 'No ;  they  did  not  attempt 
to  come  in  before ;  they  came  to  speak  to 
tell  what  they  wanted. 

Did  they,  as  soon  as  they  had  spoken, 
and  said  what  they  wanted,  attempt  to 
get  into  the  house  P — I  did  not  see  them 
move  from  the  spot  which  they  stood  in 
when  they  spoke. 

How  long  do  you  think  they  stood  in 
that  spot  P. — They  might  stand  perhaps 
two  or  three  minutes. 

Do  you  believe  that  they  stood  as  long 
as  two  or  three  minutes  P — Yes,  I  do. 

By  themselves,  six  yards  from  the 
others  P — Yes. 

During  all  which  time  you  heard  nothing 
from  the  special  constables  except  the 
groans,  and  no  other  words  from  those 
two  men  but  these :  **  We  want  our  pri- 
soners P  " — "No. 

You  did  no.t  hear  any  answer  madeP — 
No. 

How  soon  did  you  yourself  go  away 
from  the  front  of  the  house  ? — As  soon  as 
the  constables  ran  away,  I  ran  away. 


I  understand  you  to  say  positively  that 
nothing  had  been  done  to  molest  vou,  or 
assault  or  frighten  anybody  P — ^I  did  not 
see  it. 

You  were  before  the  special  constables  P 
— I  was  near  the  front  door. 

Were  you  before  the  special  constables  ? 
— Before  the  greater  part  of  them. 

Were  there  any  before  you  P — I  do  not 
believe  there  was. 

You  were  quite  in  front  P — ^I  was  quite 
in  front,  before  them. 

Then  if  any  offence  or  violence  had  been 
used  by  those  two  persons  towards  the 
special  constables  and  the  house,  you 
must  have  seen  it  p — I  must  have  seen  it. 

And  you  swear  there  was  none  P — ^None 
whatsoever. 

No  violence,  or  threat  P — ^Not  the  least. 

When  the  special  constables  went  away, 
did  those  two  people  come  into  the  house  P 
— I  did  not  see  them  move  from  where 
they  stood.  I  saw  the  special  constables 
run  away  from  the  house. 

Did  you  see  those  two  persons,  or  any 
persons,  come  into  the  house  P — No. 

You  went  away  ? — I  went  away  by  the 
back  yard. 

Inasmuch  as  you  went  there  as  a  oon* 
stable  in  the  morning,  and  inasmuch  as 
you  stood  at  the  front  of  the  door  and  saw 
those  special  constables  run  away,  and 
then  ran  away  with  them,  why,  I  ask  vou, 
did  you  eo  away  as  fast  as  you  could  P — 
Because  I  did  the  same  with  the  rest,  and 
when  my  superiors  ran  away,  I  thought  I 
might  run  away ;  I  thought  they  might 
be  going  away  to  do  some  good  somewhere 
else. 

Do  you  mean  by  doing  some  good  to 
run  away  from  two  persons  who  merely 
asked  them  a  question  in  a  civil  way  P — 
Very  often  in  Newport  there  are  constables 
wanted. 

I  want  to  know  what  you  mean  by  their 
doing  good  somewhere  elseP — I  thought 
they  might  be  wanted  elsewhere,  and  I 
thought  it  my  duty  to  follow  them. 

You  went  for  the  purpose,  as  I  under- 
stood you,  of  assisting  these  special  con- 
stables in  any  useful  purpose  that  they 
might  have  in  view  elsewhere  P — ^Yes,  I 
did. 

Without    knowing   where    they    were 

foing,  or  what  they  were  going  to  do  P — 
es. 

Had  you  got  out  of  the  yard  befoi 
heard  this  firing  P — No. 

While  you  were  in  the  yard  you  uk 
it  P— Yes. 

Upon  hearing  the  firing  did  jor 
back  or  go  away  ? — I  went  away. 

Did  it  not  occur  to  you  that  if  .. 
was  any  firing  you  might  be  of  as  m 
use  there  as  anywhere  elseP — ^Not  vr 
stick. 
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Did  yoo  ^  away  because  yon  were  not 
better  provided  '^ban  with  a  stick  ? — No. 

Wh^  did  you  go  away? — Because  the 
superintendent  of  police,  Mr.  Hopkins, 
went  away,  and  I  thought  it  was  my  duty 
to  follow  mm ;  I  saw  him  running,  and  I 
ran  after  him. 

In  order  to  assist  him  wherever  he  was 
going  ? — In  order  to  assist  him  wherever 
he  was  going. 

Where  did  you  go  when  you  heard  the 
firing? — I  went  home  to  my  wife  and 
family. 

Then  you  did  not  follow  Hopkins  as  far 
as  be  went  P — I  left  him  behind  me ;  I 
went  home  to  see  if  my  wife  and  family 
were  at  home  and  safe. 

I  thought  you  went  to  assist  Hopkins  ? 
— I  went  to  assist  him,  but  I  went  home. 

You  did  not  assist  him  ? — I  went  home 
to  my  own  wife  and  family ;  I  thought  I 
bad  a  right  to  protect  them. 

£1  did  not  see  Oliver^  O'Dwyer,  Waters, 
or  Laick  among  the  B];>ecial  constables.  If 
they  bad  been  by  the  front  door  I  must 
bare  seen  them.  I  cannot  bring  to  my 
recollection  the  names  of  any  other  con- 
stables there  except  8card  and  the  super- 
intendent.] 

When  yon  heard  Mr.  Frost  making  those 
speeches,  telling  the  people  to  be  quiet, 
do  you  remember  his  lyelling  them  at  any 
time  when  Vincent  had  been  apprehendea, 
to  be  quiet,  for  the  time  was  not  yet  come  ? 
—No. 

Will  you  swear  that  he  did  not  add  those 
words  P — \  will  swear  that  I  did  not  hear 
hijn ;  I  do  not  recollect  it. 

Did  you  stay  at  home  at  your  own 
house  all  that  day? — ^Nearly  the  whole 
day ;  J  went  out  some  time  after  in  the 
afternoon. 

But  not  until  after  the  riot  was  over  P — 
No- 

In  fact,  except  from  what  you  have 
heard^  you  do  not  know  that  any  riot  took 
plibce  P — Yes,  I  beard  firing. 

Except  from  what  you  have  heard,  you 
do  not  know  that  there  was  riot  or  breach 
of  the  peace  ?— I  did  not  see  one  man 
break  the  peace  at  Newport  as  a  rioter. 

Except  then,  from  what  you  have  heard, 
and  having  heard  the  firing  of  guns,  you 
do  not  know  of  any  breach  of  the  peace  P 
— ^T  did  not  see  a  man  striking  another 
^  sticks, 
^rybody  was  quiet  ? — ^Yes. 
I  there  was  no  fault  but  with  the 
*^  constables? — ^No. 


j-examined  by  Sir  F,  Pollock. 

I  have  been  asked  about  time  and 
J  how  far  do  you  think  you  are  from 
gentleman  who  has  been  asking  you 
-*  -questions  P — I  might  be  six  foot. 


How  long  do  you  think  he  was  putting 
all  those  questions  P — I  cannot  say ;  time 
goes  very  light  with  me. 

You  cannoti  form  an  opinion  ? — I  might ; 
but  I  should  beg  to  say  the  truth ;  I  might 
have  been  here  half  an  hour  or  more. 

You  were  in  the  passage  of  the  **  West- 
gate  "  Inn  ? — I  was  in  the  passage. 

How  far  do  you  think  you  were  from  the 
front  door  ? — 1  might  have  been  perhaps 
a  foot  or  two,  not  much  further. 

Were  you  at  the  door  so  as  to  see  out- 
side, or  within,  so  as  not  to  be  able  to  see  ? 
— I  was  on  the  left-band  side  going  in, 
the  door  being  on  the  right-hand  side 
going  in. 

Can  you  tell  me  how  many  persons  were 
in  the  passage  P — There  might  have  been 
perhaps  forty  or  fifty  for  what  I  know 

Mv  learned  friend  wants  to  know  pai*- 
ticuiarly  the  time,  at  what  time  were  there 
forty  or  fifty  P — About  nine  o'clock  in  the 
morning. 

But  I  mean  with  reference  to  the  time 
when  the  mob  was  coming  round,  how 
many  people  were  there  at  that  time  in 
the  passage? — They  all  crowded  to  the 
passage  to  see  the  mob  come,  more  out  of 
cm'iosiiy  than  fear,  I  suppose. 

Then  I  think  you  say  that  at  that  time 
there  might  be  forty  persons  in  the  pas- 
sage P — ^Yes. 

Bo  you  remember  anybody  except 
Scard  ? — Not  one,  except  Beard  and  Mr. 
Hopkins, 

1  think  you  said  that  you  went  straight 
to  the  door  of  the  **  Westgate  '* ;  did  you 
see  anything  of  the  mob  coming  until  you 
were  in  the  doorway  p — No,  I  did  not. 

What  I  want  to  know  is,  were  you  as 
much  as  one  foot  within  the  door,  or  two 
feet,  or  four  or  five  ? — I  was  close  to  the 
door  at  one  time ;  perhaps  I  might  be  a 
foot  or  two  from  the  door. 

You  say  there  was  a  sort  of  rush  of  the 
constables  to  go  back  P — ^Yes. 

Did  they  go  back,  was  there  much  con- 
fusion?— Yes;  they  were  going  out  the 
back  way. 

Did  you  see  what  persons  came  into  the 
passage  when  the  constables  went  out  of 
It  P— No. 

You  said  you  heard  firing,  did  you  hear 
firing  before  you  went  out  the  back  way  ? 
— ^I  did  not,  to  the  best  of  my  knowledge, 
not  before  I  got  into  the  back  yard. 

How  soon  after  you  had  got  into  the 
back  yard  did  you  hear  firing  P — I  heard 
firing  when  I  was  in  the  back  yard  ;  the 
yard  is  not  very  large. 

How  soon  then  did  the  firing  begin  after 

you  turned  about  to  go  the  back  way  into 

the  yard? — The  firing  began,  perhaps  it 

might  be  a  minute  or  two  minutes. 

Did  it  begin  immediately  P — Yes. 

Foreman  of  the  Jury:   You  say  there 
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was  a  large  number  of  perBons  in  front  of 
the  inn  P — ^Yea. 

Were  they  armed  P — Some  of  them  were 
armed;  I  saw  some  sort  of  arms  with 
them. 

Did  the  great  number  of  arms  frighten 
you  P — It  did  not  frighten  me  in  the  leaat. 

Ednvard  Patten, — Examined  by  Kelly. 

[A  carpenter  at  Newport.  On  the  4th 
of  November  I  saw  a  multitude  of  people 
coming  down  into  the  town  down  Stowe 
Hill.  I  went  up  to  the  top  of  Charles 
Street,  and  went  down  with  tnem.] 

Where  did  they  go  to  P— To  the  * '  West- 
gate." 

When  the  foremost  of  them  arrived  in 
front  of  the  "  Westgate,"  where  were 
you  ?  —  On  the  pavement,  against  Mr. 
PMllips^s  house. 

The  mayor  ? — ^Yes. 

Did  you  hear  any  of  them  as  they  were 
going  on,  when  the^  arrived  there,  say 
anything  P — ^Yes,  I  did. 

What  did  you  hear  any  of  them  say  ? — I 
heard  them  say  that  they  would  haye  the 
prisoners  that  they  had  got  in  the  **  West- 
gate." 

When  was  it  you  heard  them  say  that  P 
— That  was  the  4th  of  November,  the 
same  morning. 

Of  course  it  was  the  4th  of  November  ; 
but  where  had  they  got  to  at  the  time 
you  first  heard  them  say  they  would  have 
the  prisoners  P — They  were  coming  down 
Stowe  Hill ;  I  heard  them  say  that  they 
would  have  the  prisoners  that  they  had 
taken  in  the  morning  before  daylight. 

When  they  arrived  in  front  of  the 
"  Westgate  "  did  you  hear  anything  more 
said  by  anybody  about  those  prisoners  P — 
I  did. 

Just  let  me  know  what  you  heard  and 
saw  p — They  asked  if  they  would  please  to 
give  up  the  prisoners  they  had  got  or 
taken  before  daylight. 

Was  it  one  person  whom  you  heard  say 
that  P — I  cannot  say ;  I  believe  it  was  two 
or  three  persons. 

Where  were  the  two  or  three  persons  at 
the  time  that  they  said  that  P — Standing 
a  little  distance  from  the  "  Westgate  ** 
steps  of  the  firont  door ;  a  few  yards  from 
the  front  door. 

To  whom  did  they  appear  to  say  that  ? 
— I  was  not  far  enough  in  front  of  the 
"Westgate"  to  see  who  was  in  the 
"Westgate,"  and  by  that  means  could 
not  say. 

Did  it  appear  to  you  that  they  were 
addressing  somebody  or  other  in  the 
**  Westgate  *^  P  —  They  were  addressing 
someone. 

Were  you  near  enough  to  hear  what 
answer  they  got,  if  any  P— They  said, 
"No,  never,"  someone,  I  cannot  say  who. 


What  did  you  next  see  or  hear  after 
that  ? — Close  upon  that  there  was  a  rush 
made  towards  the  front  door,  and  then  1 
heard  firing. 

Were  you  able  to  see  whether  they  got 
iA  or  not  when  they  made  the  rash  to- 
wards the  front  door  P — I  cannot  say  that 
I  saw  anybody  go  in. 

How  soon  do  you  think  it  was  after  you 
saw  them  make  a  rush  that  ^ ou  heard  the 
firing  P — Almost  close  upon  it. 

Where  did  you  go  to,  or  did  you  remain 
where  you  were  P — When  I  heard  the  firing 
I  went  back  to  my  own  house  as  fast  as  I 
could  go. 

Was  that  all  you  saw  of  it  yooraelf  P— 
That  was  all  I  saw  or  know. 

Did  you  continue  to  hear  the  firing  P — I 
heard  firing ;  I  never  saw  any  smoke ;  I 
heard  it. 

Was  it  one  or  more  than  one  person 
that  you  heard  say  anything  about  getting 
their  prisoners  P — ^I  think  I  heard  two  or 
three  voices. 

Cross-examined  by  the  Attorney  General. 

You  say  that  you  saw  a  parcel  of  people 
that  morning ;  what  sort  of  people  were 
those  whom  you  call  a  parcel  of  people ; 
were  they  armed  P — ^Yes,  they  had  sticks 
and  arms. 

Any  gnus  P  —  Yes,  there  were  some 
guns. 

Were  they  marching  abreast  P  —  No ; 
they  were  not  marching  abreast  in  par- 
ticular ;  but  they  were  marching  higgledy- 
piggledy. 

How  many  do  you  think  you  saw  alto- 
gether ;  the  whole  of  this  body  ? — ^I  should 
suppose  between  two  and  three  hundred. 

Not  more  P^I  suppose  not  many  more 
at  the  time  I  saw  it. 

First  and  last  you  saw  all  that  were  at 
the  "  Westgate  "  and  that  were  on  Stowe 
Hill  P— Yes,  sure. 

Had  you  a  full  view  of  all  those  that 
were  on  Stowe  Hill  P — ^I  had. 

And  you  said  that  altogether  they  did 
not  exceed  two  or  three  hundred  P  —  I 
could  not  say  to  a  few. 

Were  you  at  all  alarmed  when  you  saw 
them  marching  down  in  this  manner  P — 
Yes,  I  was  a  little  bit  alarmed,  but  no- 
thing particular ;  I  wanted  to  hear  what 
they  would  say  and  do, 

I  suppose  you  never  were  at  a  Chi. 
lodge  ? — Never. 

[When  they  came  down  some  v 
round  to  the  gates  of  the  *' Westgate j" 
not  all.I 

Having  gone  to  the  gates  and  . 
back,  they  drew  up  in  front  of  the  "  W 
gate,"  opposite  the  porch  ? — They  die 

It  was  then  that  you  heard  them 
that  they  would  have  the  prisoners  t 
had  been  taken  before  daylight  P — ^ 
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You  are  sure  they  said,  "  that  had  been 
taken  before  daylight "  P — I  am. 

That  "was  after  the  mob  had  come  into 
the  town  ?  —  No ;  the  mob  were  coming 
down  Stowe  Hill  when  I  heard  them  say 
so. 

Those  prisoners  that  they  said  they 
wished  to  have,  had  been  taken  before 
daylight? — They  were  taken  before  day- 
light that  were  in  the  *'  Westgate." 

You  say  that  they  asked  at  the  ''  West- 
ga^  "  if  they  would  please  to  give  up  the 
prisoners  that  they  had  taken  before  day- 
light ;  how  many  went  up  to  the  porch  of 
the  *' Westgate "?— They  did  not  go 
particularly  y  not  at  the  moment ;  but  they 
stood  for  a  space,  and  asked  for  them. 

The  body  of  the  mob  stood  for  a  space, 
and  asked  for  the  prisoners  P — They  asked 
for  the  prisoners  that  the  opposite  party 
had  taken  before  daylight;  the  special 
constables,  as  we  ci^Ued  them,  had  taken 
some. 

Were  there  any  two  of  the  mob  that 
went  forward  as  spokesmen  P — Ko,  not 
particular ;  not  one  more  than  the  other. 

Thcgr  all  moved  on  in  a  body  P — ^Yes. 

And  came  close  up  to  the  special  con- 
stables P — ^Close  to  the  door ;  I  cannot  say 
whether  the  special  constables  were  there, 
because  I  could  not  see  who  were  there. 

Did  they  come  close  up  to  the  door,  so 
as  to  be  able  to  touch  the  door  P — I  could 
only  just  see  the  steps ;  I  saw  them  go  to 
the  door 

Yon  saw  that  the  mob  went  close  up  to 
the  steps  P — ^Yes. 

All  together  in  a  body  P — Yes. 

Did  they  ask  for  the  prisoners  in  a  very 
quiet  manner  P — ^Yes  ;  in  the  first  moment 
or  two. 

What  happened  then  P — ^Then  they  went 
to  the  front  door ;  there  was  a  rush  made. 

Had  those  of  the  body  of  the  mob  that 
went  up  pikes  in  their  hands  P-— When  I 
heard  firing  I  took  to  my  heels  and  went 
away. 

Before  you  took  to  your  heels  and  went 
away,  I  ask  whether  you  saw  that  those 
who  went  up  to  the  steps  of  the  ''West* 
gate  "  had  pikes  in  their  hands  P — I  can- 
not particularly  say  whether  they  had 
pikes,  or  guns  or  sticks ;  they  were  armed 
the  bigmst  part. 

V/>ii  heara  some  one  say,  "  No,  never  "? 
id. 
a  loud  voice  P — ^I  hoard  that  very 

.m 

rw  far  were  you  from  the  door  when 
heard  those  words,  "  No,  never  "P — 

ippose  it  was  about  twenty-five  yards ; 

3where  thereabouts. 

ley  must  have  been  very  loud  to  reach 

? — ^I  do  not  know  that  they  were  very 

'  vou  hear  any  groaning  P — ^No. 


The  firing  began  very  soon  ? — The  firing 
began  and  I  went  away. 

Could  you  judge  where  the  firing  began  P 
— I  could  not  say ;  but  I  saw  no  smoke  on 
the  outside ;  and  as  soon  as  I  heard  the 
firing,  I  went  back  to  Stowe  Hill. 

Do  you  think  the  firing  began  from  the 
'*  Westgate  "P 

Sir  F.  Pollock :  Surely  that  question  can- 
not be  put. 

Solicitor  General:  Is  the  question  ob- 
jectionable P 

Sir  F.  FoUoch :  My  Lord,  I  submit  it  is 
objectionable  to  ask  the  witness  to  specu- 
late upon  a  fact  which  he  has  no  means  of 
knowing. 

Attorney  General :  From  the  sound  he 
might  be  able  to  know  P — I  defy  a  man  to 
tell  from  the  sound. 

Could  you  judge  whether  the  firing  came 
from  the  "Westgate,"  or  began  outside 
the  "  Westgate  "  P— You  could  nob  tell, 
and  I  could  not  tell ;  in  fact,  it  was  im- 
possible for  any  man  to  tell. 
.  You  saw  no  smoke  P — I  saw  no  smoke 
on  the  outside  ;  I  heard  a  report  of  a  gun, 
and  I  took  my  way  off. 

You  heard  a  report  and  still  you  saw 
no  smoke  on  the  outside  P — I  did  not. 

Then  for  anything  that  you  can  tell, 
according  to  your  representation,  the 
firing  may  have  been  begun  from  the 
•'  Westgate  "  Inn  P— It  is  likely  enough. 

Be-examined  by  KeWy, 

You  say  that  you  could  not  see  much 
more  than  the  steps  of  the  door ;  how  far 
were  you  from  the  front  door  of  the 
"Westgate"  Inn  at  the  time  that  the 
rush  was  made  towards  the  door  P — ^About 
twenty-five  yards. 

Were  you  on  any  eminence  high  up,  so 
that  you  could  see  over  their  heads  P — ^No, 
it  was  near  upon  a  level ;  I  think  if  there 
is  any  difierence,  the  ground  rises  rather 
to  the  **  Westgate  "  door. 

Was  there  a  great  number  of  people 
between  you  and  the  doorp — ^Yes,  there 
were  people. 

One  word  about  this  gun ;  you  said  you 
heard  a  gun  fired ;  and  immediately  you 
ran  away ;  have  you  the  least  notion  which 
pa^rty  fired  this  gun  P — I  could  not  possibly 
tell  which  party  it  was,  whether  it  was 
inside  or  outside ;  I  never  saw  any  smoke 
outside. 

Joshua  Thomas, — Examined  by  Sir 
F.  FoUock, 

[I  am  a  carpenter.  I  saw  the  mob 
come  down  Stowe  Hill.  I  was  standing 
by  the  **  Parrot "  at  the  corner  of  Charles 
Street  and  Commercial  Street.  None  of 
them   went  by  Charles  Street  or  Com- 
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mercial  Street  to  the  "  Westgale."    They 
all  went  by  Stowe  Hill.] 

The  Eev.  James  OoZes.— Examined  by 

KeUy. 

[One  of  the  magistrates  for  the  county 
of  Monmouth,  residing  at  Pakington 
Meadow,  about  six.  miles  on  the  Cardiff 
road,  from  Newport  to  Cardiff.  Spoke  to 
receiving  a  letter  from  Mr.  Frost,  dated 
the  28th  of  September  1839,  as  follows  :— 

"  Sitt, 

**  I  BBo  leave  respectfully  to  solicit  that, 
as  a  magistrate  for  the  county  of  Monmouth, 
you  will  be  pleased  to  make  some  alteration  in 
the  very  severe  regulations  of  the  gaol  to  which 
Messrs.  Vincent,  Edwards,  Dickenson,  and 
Townshend  are  now  subject.  As  the  agitation 
has  now  subsided,  an  alteration  for  the  better 
would  now  appear  an  act  of  mercy. 

"  I  remain,  very  respectfully, 

"  Your  obedient  servant, 

"John  Frost."] 

KeUy  (to  the  ivitness) :  I  will  just  trouble 
you  with  one  more  question;  was  any 
alteration  made  in  the  condition  or  treat- 
ment of  Vincent  in  consequence  of  or  after 
that  letter? — I  know  not;  I  am  not  a 
visiting  magistrate. 

Cross-examined  by  the  Attorneij  General, 

You  do  not  know  what  the  regulations 
of  the  gaol  are  P— I  do  not. 

Or  what  treatment  Vincent^  or  any  other 
prisoner,  received  P — ^I  do  not. 

"Xou  neither  know  the  discipline  nor  the 
relaxation  of  the  discipline  of  the  gaol  P — 
I  do  not. 

Gapel  Hanbury  Leigh.— Exammed  by 
Sir  F.  Pollock. 

I  believe  you  are  the  lord  lieutenant  of 
this  county  P — I  am. 

Was  any  application  made  to  you  by 
Mr.  Frost  on  oehalf  of  Vincent  f — Yes, 
there  was. 

Have  you  the  letter  which  was  addressed 
to  you  upon  that  occasion  P~I  have. 

Will  you  have  the  goodness  to  produce 

it? 

(The  witness  produced  the  letter,  which 
was  read  as  follows : — ) 

"Sir, 

"  I  BEG  leave  respectfully  to  solicit  that, 
as  a  magistrate  for  the  county  of  Monmouth, 
you  will  be  pleased  to  make  some  alteration  in 
the  very  severe  regulations  of  the  gaol  to  which 
Messrs.  Vincent,  Edwards,  Dickenson,  and 
Townshend  are  now  subject.  As  the  agitation 
has  now  subsided,  an  alteration  for  the  better 
would  now  appear  an  act  of  mercy.  It  is  in- 
tended to  get  an  address  to  Her  Majesty,  signed 
as  numerously  as  possible,  praying  for  the  libe- 
ration of  these  prisoners.  I  hope,  air,  that  your 
influence  as  lord  lieutenant  will  not  be  exerted 


in  opposition  to  the  wishes  of  thousands  of  the 
working  classes. 

**  I  remain,  very  respectfully, 

**  Your  obedient  servant, 

"John  Frost." 

Sir  F,  FoUoch :  Do  you  know  whether 
any  alteration  took  place  in  the  treatment 
of  the  prisoners  in  consequence  of  that  ap- 
plication P— No,  I  cannot  say  whether  any 
alteration  took  place. 

Yon  have  no  reason  to  believe  that  any 
did  take  place  ? — I  never  made  any  appli- 
cation for  that  purpose. 

Cross-examined  by  the  Attoi*ney  General. 

Were  you  a  visiting  magistrate  of  the 
gaol  P — No,  I  was  not.  I  had  nothing  to 
do  with  the  regulations  of  the  gaol. 

Do  not  you  know  that,  in  point  of  fact, 
there  was  a  relaxation  in  favour  of  Mr. 
Vincent f  in  his  being  allowed  to  read  what- 
ever books  he  thought  fit  P — ^I  caimot  say. 
Kelly :  My  Lord,  as  the  time  has  now 
at-rived  at  which  your  Lordships  usually 
adjourn,  I  would  just  venture  to  state  that 
there  is  a  material  witness  from  Bristol, 
to  whom  my  learned  friend  Sir  Frederick 
Pollock  has  alluded,  who  has  been  expected 
during  the  day,  and  is  hourly  expected  at 
the  present  moment.  As  his  evidence  will 
occupy  a  very  short  time  indeed  before  I 
commence  my  address  (which  I  conceive 
your  Lordships,  with  your  usual  indul- 
gence, would  not  call  upon  me  to  com- 
mence at  this  hour  in  the  evening),  per- 
haps your  Lordships  would  allow  an  ad- 
joiimment  to  take  place  now  P 

TiNDAL,  C.J. :  Is  that  the  only  evidence 
you  produce  P 

SirF.  Pollock :  There  are  some  witnesses 
to  character  whom,  I  must  say,  I  think  it 
can  be  hardly  necessary  to  call. 

TiNDAL,  C.J. :  You  must  endeavour  to 
reduce  the  evidence  to-moiTow  into  a  small 
compass. 

Kelly :  I  will  take  care,  my  Lord,  that 
it  is  exceedingly  short. 

Sir  F.  Pollock :  We  feel  too  strongly  the 
indulgence  that  your  Lordships  have  al- 
lowed us,  to  abuse  it  in  any  degree  that  we 
can  possibly  avoid. 

TiNDAL,  C.J. :  Are  not  the  other  wit- 
nesses here  P 

Sir  F.  Pollock :  The  Duke  of  BeaufoH  is 
not  here ;  probably  he  will  not  be  here  in 
time  to  be  examined. 

Kelly:  My  Lord,  there  are  some 
nesses  who  have  arrived ;  if  your  Lc 
ships  are  not  disposed  to  adjourn  at  i 
moment  I  will  call  some    witnesses 
character. 

Edward  Thomas. — Examined  by  Ki 

What  are  you  by  business  P  —  I  i 
grocer  and  tallow-chandler;   it  is  b^' 
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that  I  should    sfcate   that  I  am    also  a 
draper. 

How  long  have  you  lived  and  carried 
on  business  at  Newport  P  —Eight  years. 

Before  I  ask  you  with  regard  to  Mr. 
Frost,  I  will  jnsb  trouble  you  with  a  ques- 
tion on  another  subject.  Do  you  happen 
to  know  by  what  means  letters  put  into 
the  post  at  Newport  would  be  conveyed  to 
Birmingham? — I  believe  they  go  to  Bris- 
tol from  Newport,  and  from  thence  to  Bir- 
mingham. 

I  will  ask  you,  as  you  have  lived  eight 
years  in  Newport,  is  there  any  mail  direct 
from  Newport  to  Birmingham  ? — I  am  not 
aware  of  any  mail. 

Have  you  ever  youraelf  had  any  corre- 
spondence with  that  part  of  the  country, 
so  83  to  enable  you  to  know  how  letters 
go? — ^No. 

Have  you  ever  been  by  the  mail  to  Bris- 
tol ?— Yes. 

What  time  does  the  mail  which  goes  to 
Bristol  pass  through  Newport  P  —  About 
one  o'clock  in  the  day. 

Which  way  does  it  go  from  Newport  P — 
It  goes  to  the  Old  Passage. 

Is  the  mail-coach  which  conveys  the  let- 
ters from  Newport  then  left  on  the  Mon- 
monthshire  side,  and  is  there  another 
coach  to  take  on  the  passengers  and  let- 
ters on  the  Gloucestershire  side  ? — Yes. 

TiWDAL,  G.J. :  That  is,  the  mail-coach 
itself  does  not  pass  over  the  Passage  P — ^It 
does  not,  my  Lord. 

The  coach  is  left  behind  at  the  Passage- 
house  ? — Yes,  my  Lord. 

Kelly :  The  passengers  and  letters  cross 
the  river  in  a  boat  P — They  do. 

And  after  crossing  they  find  another 
mail-coach  to  convey  them  on  to  Bristol  P 
—Yes, 

What  time  does  that  arrive  at  Bristol  P 
. — ^I  think  about  four  o'clock ;  I  am  not 
snre.  It  is  six  vears  since  I  went  that 
way ;  I  think  between  four  and  five. 

Do  you  remember  whether  you  have 
eTer  gone,  after  proceeding  from  New- 
port to  Bristol,  north  towards  G-loucester, 
Worcester,  or  Birmingham  P — Never. 
I  will  not  trouble  you  with  any  further 

aaeetions  on  that  point ;  but  you  tell  me 
bat  you  do  not  know,  of  your  own  know- 
ledge, how  the  letters  go  to  Birmingham, 
or  at  what  time  P — I  do  not. 

w  long  have  you  known  Mr.  Frost  f 

.11  you  allow  me  to  think  a  moment  ? 

kve  known  Mr.  Frost  about  eighteen 

re  you  had  opportunities  of  witness- 
.Is  public  and  his  private  conduct  P — I 

k  you  whether,  as  far  as  you  have 
.-^ed,  and  have  had  opportunities  of 
wing,  his  character  and  conduct  have 

'^-*  of  a  person  likely  to  attempt  to 


subvert  the  Government,  or  the  contrary  P 
— I  believe  not. 

Attorney  Oeneral :  I  am  extremely  loth, 
my  Lord,  to  make  any  objection  in  a  case 
of  this  sort,  but  I  wish  my  learned  friend 
would  shape  his  questions  difierently. 

Kelly:  1  am  not  aware  that  I  have 
shaped  the  questions  in  an  improper  form. 
(To  the  witness.)  What  is  his  character  for 
humanity  ? — I  believe  Mr.  Frost  has  always 
had  a  character  for  benevolence  and  kind- 
ness amongst  his  neighbours. 

Cross -examined  by  the  Attorney  General. 

Will  you  allow  me  to  ask  whether  you 
are  a  Chartist  P — I  am. 

How  long  have  you  been  so  P — I  have 
entertained  the  opinions  for  about  ten 
months. 

What  lodge  do  you  belong  to  P — I  be- 
long to  no  lodge  at  present. 

How  long  have  you  ceased  to  belong  to 
a  lodge  P — I  have  not  belonged  to  any  lodge 
since  the  22nd  of  July. 

Have  you  not  attended  any  lodge  since 
then  P — I  have. 

How  often  P — Some  half-a-dozen  times. 

In  Newport  P — Yes. 

Anywhere  else  p — I  have  attended  Char- 
tist meetings  in  other  places. 

You  have  attended  public  meetings  at 
Newport,  I  presume  P — Yes. 

How  early  in  the  morning  did  you  ever 
attend  any  public  meeting  at  Newport  P — 
I  do  not  recollect  ever  attending  any 
public  meeting  at  Newport  in  the  morn- 
ing. 

You  never  attended  any  meeting  before 
daybreak  P — No. 

Nor  knew  of  any  P — Not  at  all. 

The  meetings  that  have  been  held  at 
Newport,  that  you  have  been  aware  of, 
have  been  held  when  people  are  generally 
out  of  bed  P— Yes. 

Did  you  know  anything  of  this  meeting 
on  the  4th  of  November  lastP — Nothing 
whatever. 

Did  you  happen  to  be  in  Newport  P — I 
was. 

You  took  an  interest,  I  suppose,  in  Ftn- 
cent  f — I  did  so. 

You  had  not  been  told  that  there  was  to 
be  any  meeting  for  Vhuient  on  the  4th  of 
November,  had  you  P — No. 

When  there  is  to  be  a  public  meeting 
held  at  Newport,  I  suppose,  there  gene- 
rally is  notice  given  of  it  for  some  days 
before,  by  advertisement  or  placard,  or  in 
t*ome  wayP — It  is  some  time  since  any 
open  air  meeting  has  been  held  ;  I  believe 
it  was  the  custom  of  the  working  men  to 
meet  together  every  Tuesday  night. 

For  what  purpose  P — For  discussion,  and 
to  read  the  papers. 

But  I  am  asking  of  a  public  meeting  to 
be  held  in  the  open  air ;  of  such  meetings 
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has  there  not  been  generally  notice  given 
by  advertisement  or  handbill  P — Yes. 

Yon,  Hying  at  Newport,  can  tell  ns  that 
there  was  no  notice  by  placard,  or  in  any 
other  way,  of  a  meeting  to  be  held  on  the 
4th  of  November  P — ^I  never  saw  any. 

Nor  heard  of  any  P— No. 

Sir  F.  Follock:  Nor  was  any  meeting 
held  on  the  4th  of  November. 

Attorney  General:  You  have  gone  by 
the  mail  coach  from  Newport  to  Bristol  P 
— I  have. 

The  letters  from  South  Wales  to  Bristol, 
and  from  thence  to  the  north  of  England, 

?ass  through  Newport,  do  not  theyP — 
'es,  I  believe  they  do  generally. 

And  from  Ireland  P — Prom  Ireland  to 
Bristol. 

And  to  the  central  counties  in  England  p 
—Yes. 

Though  the  coach  does  not  pass  across 
the  Old  Passage,  does  not  the  mail  bag 
pass  P — Yes,  I  believe  it  does. 

And  is  put  into  another  coach,  and  so 
goes  on  to  Bristol  P — Yes. 

I  mean  the  bag  containing  the  letters 
from  South  Wales  and  from  Ireland  P — 
Yes. 

Although  you  have  not  travelled  from 
Bristol  yourself  to  Birmingham,  perhaps 
you  may  know  that  the  mail  coach  starts 
from  Bristol  to  Birmingham  about  an  hour 
and  a  half,  or  two  hours,  after  the  mail 
from  Newport  arrives  at  Bristol  P — ^I  should 
suppose  so ;  I  do  not  know. 

Be-examined  by  Kelly. 

Do  you  happen  to  know  what  the  dis- 
tance is  from  Bristol  to  Birmingham,  so 
as  to  judge  how  long  the  mail  coach  would 
be  likely  to  be  on  its  journey  P — No,  I  do 
not  know  distinctly. 

Alfred  TTOZioDM.— Examined  by  KeUy. 

Are  you  an  innkeeper  P — I  am. 

What  inn  do  you  keep  P— The  **  Trede- 
gar Arms." 

Where  P — ^At  Newport. 

How  long  have  you  lived  at  Newport  p 
—Eleven  years. 

How  long  have  you  known  Mr.  Frost  ? — 
All  that  time. 

I  would  ask  you,  during  that  time,  what 
has  been  his  character  for  humanity  P-^As 
far  as  I  have  known  him  during  that  time, 
and  have  had  intercourse  with  him,  it  has 
been  extremely  good. 

W^liam,  Townshend. — Examined  by 

Kelly. 

Are  you  an  iron  merchant  ? — ^I  am. 
At  Newport  P — ^Yes. 

How  long  have  you  known  Mr.  Frost? — 
More  than  twenty  years. 
During  that  time  what  has  been  his 
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character  P — Good  ;    none   better  that  I 
know  of. 

Cross-examined  by  the  Solicitor  General, 

Your  son  was  convicted  with  Mr.  Ftn- 
cent  at  the  last  assizes  P — ^He  was. 

Have  you  ever  said  that  the  charter 
would  be  the  law  of  the  land  by  force  if  it 
could  not  be  obtained  otherwise  P — ^Never. 

Nor  anything  to  that  effect  P — Never ;  I 
never  thonght  of  such  a  thin^. 

Did  you  ever  say  that  Mr.  Vincent  should 
not  have  been  committed  if  yon  liad  been 
sufficiently  well  at  the  time  ? — No,  never. 

Or  anything  to  that  effect  P — No. 

Now  recollect  p — No,  I  do  not  believe  I 
ever  did. 

Have  you  ever  declared,  that  if  you  had 
been  sufficiently  well  at  the  time  your  son 
and  Vhicent  were  committed,  you  would 
rather  have  sacrificed  your  life  than  have 
allowed  them  to  be  taken,  or  to  that 
effect  P — ^My  feelings  were  much  excited 
as  a  parent ;  and  when  I  got  to  a  state  of 
convalescence,  I  may  have  made  use  of 
language  which  you  might  have  so  con- 
straed ;  on  my  oath  I  do  not  think  I  made 
use  of  such  language  as  that. 

Or  to  that  effect  P — No ;  but  I  may  have 
said  I  would  have  gone  to  some  length  to 
save  my  son. 

Sir  Benjamin  Hall,  Bart.,  M.P.(a) — 
Examined  by  Sir  F.  Follock. 

Have  you  known  Mr.  Frost  at  all  P — Yes, 
I  have ;  I  first  knew  Mr.  Frost  in  the  year 
1831,  and  I  had  frequent  communications 
with  Mr.  Frosty  and  saw  him  frequently,  I 
believe,  down  to  the  end  of  1834. 

I  believe  he  rendered  some  assistance  to 
you  in  the  course  of  an  election  P — ^Yes,  he 
did. 

What  has  been  his  general  character  for 
humanity  and  correct  conduct  P — I  stated 
that  I  first  became  acquainted  with  Mr. 
Frost  in  1831,  when  I  stood  for  the  borough 
of  Newport ;  and  from  the  period  when  I 
first  knew  him,  down  to  the  period  I  have 
last  mentioned,  that  is,  down  to  1834 
(when  my  connexion  with  Newport  almost 
ceased),  I  never  heard  anything  whatever 
against  him. 

Are  you  aware  of  the  course  of  the  post 
from  Newport  to  Birmingham  P — I  believe 
that  letters  from  Newport  to  Birmingham 
go  tD  Bristol,  and  are  conveyed  on  by 
mail,  which  leaves  Bristol  at  the  arr 
of  the  Newport  mail. 

Are  you  aware  that  the  coach  is  chaju 
at  the  Passage  P — I  am. 

And  it  is  again  changed  at  Bristo^ 
Yes. 

Then  it  is  almost  a  matter  of  foi^ 
ask  you  whether,  if  the  bag  arrived  f 

(a)  Afterwards  Lord  Llanover. 
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Newport  or  not,  the  mail  would  go  from 
Bristol  to  Birmingham  just  the  same  P — I 
do  not  know  that. 

Cross-examined  by  the  Attorney  General. 

Yon  have  known  nothing  of  Mr.  Frost 
since  the  year  1834  P — Np;  when  I  say 
from  the  year  1834,  there  was  a  petition 
presented  against  my  retnni  in  the  spring 
of  1835  (I  was  abroad  at  my  election  in 
1834),  and  I  believe  that  I  saw  Mr.  Frost 
in  1835,  at  the  time  of  that  petition ;  bnt 
in  consequence  of  an  affliction  in  my  own 
family  I  attended  very  little  to  my  own 
business  at  that  time,  and  I  cannot  say 
that  I  have  seen  much  of  Mr.  Frost  since 
the  commencement  of  1835. 

KeUy :  We  will  not  trouble  your  Lord 
ships  with  any  further  evidence  to-night, 
ana  I  will  endeavour  to  shorten  the  re- 
maining evidence  as  much  as  possible. 

Tdtdal,  C.J. :  You  will  prove  the  addi- 
tional fact  about  the  bill,  and  then  be  ready 
to  snm  up  the  evidence  P 

Kelly:  Yes,  my  Lord.  It  is  possible 
one  witness  as  to  character  may  arrive, 
and,  if  he  should  arrive,  we  would  beg 
your  Lordships  to  hear  that  evidence. 

Tutdal,  O.J. :  Certainly. 

Kdly :  It  will  will  be  exceedingly  short. 


Tuesday,  January  7,  1840. 

\WiUiam  Morgan,  book-keeper  to  Far^ 
sons  and  Hwrles^  linen-drapers  at  Bristol, 
deposed  that  a  bill  for  57Z.  drawn  by  the 
firm  on  Mr.  Frosty  and  accepted  by  him, 
and  becoming  due  on  November  4,  was 
paid  at  maturity. 

John  WtUiams,  cashier  of  Shetland 
and  Wreford,  Bristol,  spoke  to  dealings 
with  Frost,  and  to  a  bill  for  119Z.  lis.  due 
October  24,  being  duly  paid.  Frost  was 
remarkably  punctual  in  his  payments.] 

Mary  Jones  sworn. — ^Examined  by  Kelly, 

Where  do  you  live? — Just  hj  Black- 
wood, the  other  side  of  the  nver;  the 
next  door  to  James  Hodge, 

As  you  say  you  live  next  door  to  James 

Hndge,  do  you  know  James  Hodge  .^ — I  do 

w  him  by  his  face  now  about  two  years 

1  you  call  at  his  house  on  Monday 
4th  of  November?— I  suppose  that 
the  day  ;  it  was  the  day  that  the  riot 
st  Newport. 

at  time  were  you  at  his  house  that 
*.ng  P  —  Between    eight     and     nine 

-k, 
9  he  at  home  at  that  time  P — ^He  was 


Cross-examined  by  the  Solicitor  General, 

What  time  did  you  get  up  that  morn- 
ing P — I  cannot  tell  exactly,  because  I  was 
that  month  up  almost  every  hour  in  the 
night ;  I  had  a  daughter  very  ill  in  a 
decline,  and  I  was  sometimes  ten  or  twelve 
times  up  in  the  night. 

At  what  time  had  you  breakfast?— I 
had  breakfast  after  I  was  in  James  Hodge's 
house,  with  my  daughter. 

How  long  had  you  been  up  before  you 
breakfasted  that  morning? — I  cannot  tell 
exactly  to  a  minute. 

I  do  not  ask  you  to  a  minute  ;  but  had 
you  been  up  for  an  hour,  or  two  or  three 
hours? — I  was  up,  I  suppose,  an  hour 
before  I  had  breakfast.  I  was  every 
morning  going  to  another  house  for  milk 
for  my  daughter,  and  I  was  exactly  at 
eight  o'clock  in  thai  house  for  milk,  and 
when  I  came  back,  I  did  see  James  Hodge's 
door  open,  and  after  I  had  taken  my  milk 
to  my  own  house  and  spoken  a  word  or 
two  to  my  daughter,  I  turned  in  to  James 
Hodge's  house,  and  asked  his  wife,  -~ 
**  Ma/ru,'*  says  I,  "  do  you  hear  something 
from  the  people  that  went  down  to  New- 
port last  night  ?" 

Without  going  through  what  you  said 
to  his  wife,  did  you  talk  to  James  Hodge  ? 
— She  did  not  answer  me  at  first. 

Did  you  talk  to  Hodge  ? — ^No,  I  did  not ; 
she  did  draw  me  to  the  bedroom  by  my 
hand,  and  pulled  the  clothes  down,  and 
there  I  did  see  James  Hodge  in  bed  from 
about  here  up  (from  the  waist).  **  Here  is 
my  old  man,  thank  God,"  she  said. 

Can  you  tell  me  whether  James  Hodge 
had  been  out  that  night  ? — I  cannot  say,  be- 
cause I  could  not  go  out  from  my  daughter. 

Had  you  seen  Jamjes  Hodge  at  aU  that 
morninff  before  that  time  that  you  saw 
him  in  bed  ? — I  had  not. 

As  you  were  up  a  good  many  times  that 
night,  can  you  tell  me  whether  his  wife 
was  up  that  night  ? — I  cannot  say  that ;  I 
suppose  she  was  in  bed. 

X  on  do  not  know  ? — Not  to  my  know« 
ledge. 

Was  there  anybody  else  in  James  Hodge's 
house  besides  himself  and  his  wife  that 
you  saw  ? — I  did  not  see  no  one  but  the 
little  children. 

Was  anybody  in  your  own  house  besides 
yourself  and  your  daughter  P  —  Nobody 
living  there  ;  one  was  turning  in  now  and 
then,  and  my  other  danghter  was  there 
very  often. 

Sir  F.  Polloch :  I  must  crave  your  Lord- 
ships' indulgence  to  allow  me  to  call 
another  witness ;  I  hope  it  will  not  take 
more  than  a  moment ;  it  is  to  the  same 
purpose  as  the  evidence  given  last  night ; 
it  relates  to  the  expression  used  in  the 
front  of  the  inn  about  the  prisoners. 
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Hen/ry  WUliama. — Exftmincd  by  Sir  F, 

FolUck. 

[I  am  an  ironmonger.  I  saw  the  people 
coming  down  Stowe  Hill  on  the  4th  of 
November.    I  was  at  the  '*  Westgate."] 

Whereabouts  were  you  at  the  "  West- 
gate  ? — At  the  door,  when  they  came  to 
the  door. 

Were  you  there  as  a  special  constable  P 
— ^I  was. 

Did  you  hear  what  was  said  by  anyone  P 
—I  did. 

What  was  said  P — The  men  who  first 
came  up  to  the  door  said,  **  Surrender  up 
your  prisoners." 

I  do  not  know  whether  you  have  made 
any  deposition  or  not  p — I  have  not. 

Cross-examined  by  the  Attorney  General. 

When  did  you  first  seen  any  of  the  mob 
coming  ? — I  had  the  honour  of  acting  as 
the  mayor's  aide-de-camp  on  the  occasion, 
and  I  went  out  very  early  in  the  morning, 
and  saw  them,  and  met  them  jusc  after 
daybreak. 

Where  p — ^About  two  miles  out,  I  think 
it  is ;  about  two  or  two  and  a  half. 

Can  you  name  the  place  where  you  first 
saw  them  P — At  Pye  Corner. 

That  is  beyond  Tredegar  Park  ? — It  is. 

Was  it  daylight  then  r-— Yes. 

Did  you  see  a  great  number  P — I  did. 

How  were  they  armed  ? — In  various 
ways ;  some  with  pikes,  guns,  mandrils, 
hatchets,  and  all  kinds  of  weapons. 

Can  you  judge  of  tlie  number  that  you 
sawP — I  saw  one  party  consisting,  I 
should  imagine,  of  about  four  or  five 
hundred. 

Did  you  see  them  come  through  Tre- 
degar Park  ? — ^No,  I  did  not ;  I  saw  them 
going  towards  Tredegar  Park. 

Did  you  then  return  to  Newport  P — I 

did. 

And  came  to  the  **  Westgate  "  P — I  came 
to  the  "  Westgate." 

Where  the  mayor  and  the  magistrates 
were  assembed  P — Yes. 

Did  you  remain  at  the  "  Westgate  "  till 
the  moD  came  into  Newport? — No,  I  did 

not. 

Where  did  you  go  toP — I  went  out 
again  to  meet  them. 

Where  did  you  see  them  the  second 
time  P — At  Bellevue. 

Where  is  that  P— About  a  mile  from 
Newport,  at  the  machine. 

Near  Oourt-y-Bella  machine  p — Yes. 

What  were  they  doing  thenP — Cheer- 
ing; at  the  time  I  saw  them  they  were 
standing. 

They  were  halting  ?— They  were  halting. 

Did  you  see  them  advance  P — ^No,  I  did 
not;  as  soon  as  I  saw  the  body,  1   im- 


mediately returned  and  reported  to  the 
mayor  what  I  had  seen. 

You  left  them  when  they  were  halting  ? 
—I  did. 

Near  Court-y-Bella  machine  P — Near 
Conrt-y-Bella  machine. 

Did  you  observe  whether  they  divided  P 
— I  did  not. 

When  you  returned  the  second  time, 
where  were  you  stationed? — At  the 
"  Westgate  "  door. 

Did  you  remain  there  till  the  mob  came 
down  Stowe  Hill  ? — I  did. 

Did  you  observe  what  they  did  when 
they  came  down  Stowe  Hill  P — They  came 
and  fronted  the  "Westgate,"  and  fired 
before  the  **  Westgate"  house. 

Before  the  front  door?— Before  the 
front  door. 

Did  you  observe  them  go  and  try  to  get 
into  the  gates? — I  did  not  see  them 
endeavour  to  go  in ;  they  wont  towards 
the  gates,  but  I  did  not  observe  whether 
they  endeavoured  to  get  in  at  the  gates. 

You  observed  them  go  towards  the 
gates? — I  did;  they  passed  the  front 
door. 

Were  the  constables  stationed  at  the 
front  door  at  that  time  ? — They  were. 

They  passed  the  constables  and  went 
towards  the  gates  P — They  did. 

And  then  they  returned? — They  re- 
turned, led  by  the  man  who  spoke  to  me, 
who  said,  **  Surrender  up  your  prisoners." 

What  had  he  in  his  hand  ? — ^It  appeared 
to  me  like  a  carpenter's  axe  stuck  at  the 
top  of  a  pole. 

Were  you  wounded  ? — I  was. 

When  P — A  couple  of  minutes  after  the 
attack  commenced. 

Where  were  you  wounded  P — ^I  received 
two  stabs  in  my  body,  a  .gun-shot  wound 
in  my  head,  and  a  wound  in  the  leg. 

From  whom  did  you  recseive  those 
wounds  P — From  the  Chartists. 

What  were  you  doing  when  you  received 
those  wounds ;  were  you  standing  in 
front  of  the  door? — ^Yes ;  I  was  standing 
at  the  door,  acting  as  a  special  constable. 

Did  the  mob  try  to  get  in  at  the  door  P 
—They  did. 

Did  you  and  the  other  special  constables 
do  what  you  could  to  prevent  them  P — ^We 
did. 

Was  it  while  you  were  trying  to  prevent 
them  that  you  received  those  wounc^*"  ® 
Yes,  it  was.* 

Did  you  hear  any  groan  from  the  sp< 
constables? — ^Not  at  all;  lamconv' 
there  was  no  groan. 

What  became  of  you  when  you 
wounded? — I  fell  senseless    after   b< 
shot. 
Were  you  wounded  outside  P — ^Ins 
In  the  hall  P— In  the  lobby. 
At  that  time  had  there  been  any 
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from  within  the  "  Westgate  "  P— I  really 
do  not  know ;  a  great  many  shots  had 
been  fired  from  the  insnrgents. 

How  far  were  you  inside  the  door  when 
you  received  that  gunshot  wound  ? — About 
three  or  four  feet  inside. 

Had  you  seen  Oliver  at  the  door? — 
Yes,  he  stood  next  to  me. 

Acting  as  a  special  constable  P — ^Tes. 

Did  you  see  a  gentleman  of  the  name  of 
O^Dwyer  there,  acting  as  a  special  con- 
stable ?— I  did. 

Did  you  observe  what  use  the  insur- 
gents made  of  their  pikes  P — Yes,  they 
thrust  at  us — they  thrust  at  everything  in 
the  way ;  they  broke  the  windows,  and  did 
all  the  damage  they  possibly  could ;  they 
broke  everything  in  their  way  that  they 
could  get  at. 

When  did  you  recover  your  senses  ? — 
Not  until  the  row  was  over;  not  until 
after  the  insurgents  had  retreated. 

Had  any  of  them  forced  their  way  into 
the  hall  before  you  fell  ? — Yes,  I  think 
several.  Do  you  mean  into  the  hall,  or 
into  the  passage  beyond  the  hall  P 

What  you  call  the  lobby.  You  imme- 
diately enter  into  the  lobby  from  the  outer 
door  P — ^Yes. 

Had  any  of  them  forced  their  way  into 
the  lobby  before  you  fellP — Yes,  it  was 
fall  of  the  insurgents.  I  was  left  there 
alone;  my  friends,  the  rest  of  the  con- 
stables, were  driven  in,  and  I  unfor* 
tonately  could  not  get  to  them. 

And  you  were  l^t  there  in  the  midst 
of  the  insurgents  P — ^In  the  midst  of  them. 

Had  those  that  were  in  the  lobby  pikes  P 
—Yes. 

Guns  P— Yes. 

Mandrils  P — Pikes  and  guns  I  am  sure 
of. 

Had  any  of  them  forced  their  way  into 
the  passage  that  leads  to  the  room  where 
the  soldiers  were  stationed? — I  am  not 
quite  certain  ;  I  think  they  had. 

Did  the  constables  make  any  attack  P — 
No. 

Or  any  attempt  to  seize  any  of  the 
pikes  ? — ^No. 

Did  they  remain  entirely  on  the  de- 
fensive P — Quite  ;  the  mayor  had  par- 
ticularly ordered  that  we  should  not 
attack. 

How  long  do  you  think  the  struggle  had 
going  on  to  force  the  **  Westgate" 
re   you  fell? — I  should  think  about 
linntes  before  I  was  shot. 
i  the  front  door  been  shut  at  all  P — I 
jt  see  it  shut ;  it  was  not  shut  while 
'  stationed  there, 
mt    how    many    special    constables 
there    stationed    there? — Do     you 
n  in  the  lobby,  or  in  the  house  alto- 
—  ? 
*  '*•  the  house  altogether  P — I  have 


no  idea ;  1  should  think  there  must  have 
been  a  hundred  altogether,  there  might 
have  been  about  twenty  in  the  lobby. 

You  think  there  were  twenty  in  the 
lobby  P — I  think  there  must  have  been 
twenty  in  the  lobby,  it  was  pretty  full. 

What  weapons  had  the  special  con- 
stables P — Clubs,  merely  sticks. 

Do  you  mean  a  staff  of  office  P — ^Merely 
a  constable's  club. 

Before  you  were  shot  could  you  observe 
in  what  oirection  the  firing  was  coming  P 
— Yes ;  from  the  street  door  I  saw  the 
guns  pointed,  and  saw  them  fired  off 
several  times. 

They  came  from  the  street  P 

Sir  F.  PoUoch :  From  the  street  door  P — 
From  the  street  and  the  street  door. 

Attorney  General:  Against  whom  were 
thev  directed  P — Against  the  special  con- 
stables. 

About  how  many  shots  do  you  think 
you  saw  fired  off,  from  the  street  and  the 
street  door,  against  the  special  constables  P 
— Eiffht  or  ten. 

Did  that  firing  continue  till  you  fell  P — 
Yes. 

Did  the  special  constables  do  all  in  their 
power  to  guard  the  "Westgate"? — I 
think  so. 

Till  they  were  overpowered  P — Till  they 
were  overpowered,  and  driven  in  by  an 
armed  body. 

Did  you  see  the  soldiers  arrive  from  the 
barracks  p — I  did. 

Did  they  come  down  Stowe  Hill  ? — ^Yes. 

Sir  F.  Pollock :  Did  you  see  them  come 
down  Stowe  HillP — I  saw  them  come 
round  the  comer. 

Attorney  General :  As  from  Stowe  Hill  P 
— ^As  from  Stowe  Hill. 

Would  that  be  the  natural  and  most 
convenient  road  from  the  barracks  to  the 
**  Westgate  "  P— Decidedly. 

Sir  J''.  Pollock :  That  appears  upon  the 
plan. 

Attorney  General:  Were  there  a  good 
many  persons  going  about  at  that  time  P — 
A  great  many  persons. 

Who  must  have  seen  the  soldiers 
coming  down  Stowe  HillP — They  could 
not  avoid  seeing  them. 

What  time  elapsed  between  the  time 
when  you  say  the  man  spoke  to  you  and 
the  first  shot  that  was  fired  P — Not  a 
quarter  of  a  minute ;  they  fired  instantly. 

Be-examined  by  Sir  F.  Pollock. 

You  say  "  when  the  person  spoke  " ;  do 
you  mean  when  ho  said  that  which  you 
mentioned  before,  **  Surrender  your  pri- 
soners "  P — Yes. 

Have  you  any  doubt  about  that  being 
the  expression  ? — Not  the  slightest 

I  believe,  in  consequence  of  your 
wounds,  you  have  received  a  pension  &om 
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the  Govemment  P — I  am  to  do «  so,  I 
believe. 

It  has  been  intimated  to  yon  that  yon 
are  to  have  a  pension  P — ^Yes. 

Is  this  a  correct  description  of  yonrself 
as  a  witness:  *^ Henry  WiUiams,  of  the 
parish  of  St.  WoolloB,  in  the  borough  of 
Newport,  in  the  connty  of  Monmonth, 
ironmonger  :"  is  that  you  P — ^It  is. 

TiKDAL,  0. J. :  You  have  said  you  had 
not  the  slightest  doubt  that  the  expression 
was,  ** Surrender  your  prisoners"? — Not 
the  slightest. 

Was  there  any  answer  made  by  any- 
body?— I  answered,  **  What  prisoners." 

Was  anything  said  then? — Nothing; 
the  attack  immediately  commenced  after 
myreply. 

You  did  not  hear  the  words,  **No, 
never,"  as  coming  from  the  special  con- 
stables P — I  did  not  hear  those  words. 

The  Eight  Hon.  Lord  Granville  Somerset, 
M.P.  (a)— Examined  by  Sir  F.  Folloek. 

I  believe  you  are  one  of  the  members 
for  this  county  P — I  am. 

And  have  been  so  for  many  years  P — 
Twenty-three. 

Were  you  candidate  about  the  time  that 
the  Beform  Bill  was  in  agitation  P — I  was 
a  candidate  in  the  spring  of  1831. 

Do  you  remember  any  interference  on 
the  part  of  Mr.  Frost  to  protect  you  fW)m 
violence  P — I  must  state  that  I  have  a 
very  indistinct  recollection  of  what  took 
place  during  that  canvass  at  Newport; 
but  understanding  that  I  was  to  be  exa- 
mined here,  I  have  done  my  best  to  recol- 
lect the  circumstances  connected  with 
those  transactions.  They  did  not  make 
much  impression  upon  me  at  the  time, 
because  I  considered  them  a  mere  ebulli- 
tion of  public  feeling,  and  cared  very  little 
about  them;  but  my  impression  is  that 
there  was  a  very  considerable  tumult,  and 
a  great  disposition  to  personal  violence  on 
the  part  oi  the  mob  which  was  then  col- 
lected. I  believe  the  violence  was  more 
manifested  against  my  brother,  who  was 
at  that  moment  canvassing  for  the  borough 
of  Newport,  than  against  myself;  I  was 
not  with  him  at  the  moment  when  the 
disturbance,  or  rather  I  should  say  the 
violence,  commenced,  having  gone  to 
another  part  of  the  town;  but  upon  my 
rejoining  him  I  was  informed  that  he 
had  been  insulted  very  much,  if  not 
assaulted. 

Attorney  General:  My  Lord,  I  am  ex- 
tremely loth  to  interpose 

Sir  F,  Follock:  Will  your  Lordship 
have  the  kindness  to  state  not  what  was 
told  you,  but  what  occurred  afterwards  P 

(a)  Afterwards  Chancellor  of  the  Duchy  of 
Lancaster  in  Sir  Robert  Peers  Administnvtion. 


Attorney  General:  What  your  Lordship 
saw. 

Lord  Granville  Somerset:  It  is  very 
much  connected  with  what  I  did  see  after- 
wards, and  therefore  I  stated  it. 

Sir  J^.  FoUocJc :  There  is  an  objection  to 
it. 

Lord  Granville  Somerset:  Upon  joining 
my  brother  tho  mob  still  continued,  but  I 
then  saw  Mr.  Frost  doing  his  beat  to  pre- 
vent heir  committing  violence. 

Sir  J^.  FoUoch :  And  he  sacoeeded,  did 
not  he  P — I  believe  he  succeeded,  as  far  as 
my  recollection  serves  me ;  certainly  my 
belief  is,  that  his  object  was  that  no  vio- 
lence should  be  committed. 

The  Duke  of  Beaufort,  your  brother,  is, 
I  believe,  absent,  in  consequence  of  some 
mistake  in  the  delivery  of  a  letter  P — I  can 
state  Arom  my  own  knowledge  that  there 
was  some  misunderstanding  upon  the  sub- 
ject. 

There  is  no  blame  whatever  either  upon 
him  or  you,  but  the  misdelivery  of  some 
letter  has  occasioned  him  not  to  be  present 
hereP — I  believe  the  misdelivery  of  an 
answer  to  a  letter  which  he  received  has 
been  the  cause  of  his  not  being  present 
here,  supposing  it  to  be  the  wish  of  the 
prisoner  that  he  should  be  present. 

Sir  F.  FoUoeh:  My  Lord,  that  is  the 
evidence  on  the  part  of  the  prisoner. 

Attorney  Oenerdl :  My  Lord,  I  will  call 
Thomas  Watts,  a  witness,  in  reply  to  some 
evidence  on  the  part  of  the  prisoner. 

SolioUor  General :  It  is  to  give  an  answer 
to  Mary  Jones, 

Kelly:  I  understand  he  has  been  exa- 
mined before. 

Evidence  in  Beplt. 

Thomas  Watts  called  ikgain. — Examined 
by  the  Attorney  G&nerah 

Do  you  live  at  GTellygroes  ? — ^Yes. 

How  far  is  that  from  Newport  P — Thir- 
teen miles. 

Is  it  on  the  road  to  Blackwood  P — ^Yes. 

How  far  do  you  think  it  is  firom  Black- 
wood P — ^About  a  mile  and  a  quarter  from 
the  top  of  Blackwood ;  it  is  about  three- 
quarters  of  a  mile  to  the  commencement 
of  Blackwood. 

Did  you  leave  your  house  at  Gellygroes 
at  anv  time  in  the  morning  of  Monday 
the  4th  of  November? — I  did. 

At  what  hourP — About   ten  mi 
before  eight  by  my  clock  and  watch 
consider  by  the  morning  about  half-f 
seven,  because  we  keep  the  clock  too  f 
for  the  servants  to  get  up. 

In  what  direction  did  you  ffo  P — ^I 
along  the  tram-road  towards  Newpori 

II  know  James  Hodge.  He  livcw 
Woodfield,  near  Blackwood.  I  met  ? 
by  the  "Welch  Oak,"  which  is  ah'*- 
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mile  below  Bisca,  on  the  way  to  Newport. 
It  was  about  five  miles  and  a  half  from 
Risca^and  three  miles  and  a  half  from  Pye 
Gomer.J 

Attorney  Oenercd:  How  far  wonld  that 
be  from  Blackwood  P — ^About  eight  miles 
at  the  furthest. 

At  what  o'clock  was  it  when  you  met 
James  Hodge  at  the  "  Welch  Oak  "  P— As 
far  as  I  can  judge,  I  think  it  must  haye 
been  from  half-past  eight  to  twenty 
rainates  before  nine,  as  far  as  I  can  judge 
from  the  rate  that  I  rode.  I  came  down 
yery  fast ;  I  was  anxious  to  know  what 
was  going  on  ;  my  team  was  gone  on,  and  I 
wanted  to  stop  it. 

You  startea  at  half-past  seyen  P — ^Yes. 

How  many  miles  had  you  travelled 
before  you  met  Hodge  ? — About  seven 
miles  and  a  half,  from  that  to  eight. 

In  what  direction  was  Jamei  Hodge 
then  coming  p — He  was  walking  very  fast, 
coming  up  by  the  "  Welch  Oak." 

Which  way  was  he  goin^P — Towards 
his  own  home;  he  was  commg  up  from 
Newport,  towards  Blackwood  ;  coming  up 
towards  Bisca,  at  least. 

Which  leads  towards  his  own  home  p — 
Yes, 

Gross-examined  by  Sir  JP.  Pollock. 

When  did  you  first  mention  that  you 
saw  Hodge^  on  the  road,  in  that  way  P — 
Yesterday  morning. 

At  what  time  m  the  dayP — I  think 
about  nine  o'clock,  between  eight  and 
nine. 

Whom  did  you  mention  it  to  P — ^To-  Mr. 
JPhelpt.  1  was  not  aware  that  there  was 
any  objection  made  to  anything  of  the 
kind  till  I  heard  it. 

You  were  not  aware  of  what  P — I  told 
Mr.  PhelpSj  yesterday  morning,  that  I 
met  JameM  Hodge  on  the  road. 

How  came  you  to  tell  him  you  met 
James  Hodge  on  the  roadP — I  was  asked 
the  question. 

Mr.  Phelps  asked  you  P — Yes. 

Tell  us  what  he  said  to  you ;  what  was 
the  question  P — I  told  him  in  the  morning 
before  that  that  I  had  met  Ja/mes  Hodge ; 
and  Mr.  Phelps  asked  me  where. 

There  was  a  conversation  about  James 
Hodge  ? — ^Nothing  particular. 

If  it  was  nothing  yery   particular,   I 
«e  it  was  nothing  very  long  p — No. 
sn  tell  us  what  it  wasp — He  asked 
..  I  had  seen  James  Hodge,  and  I  said 

9n  was  it  that  he  asked  you  when 
_jwr  himP — I  told  you  before,  about 
'  I'clock  yesterday  morning. 

en    was    it    he    put   the    question, 
.«ier  yon  had  see  him  at  all  P — He  did 
ask  me  that ;  he  had  no  occasion  to 
«^hat. 


Did  all  this  pass  at  the  same  time  P — 
Yes,  in  the  common  routine  of  conversa- 
tion. 

How  came  the  common  routine  of  con- 
versation to  turn  upon  James  Hodge  F — 
Talking  about  others  as  well  as  him,  I 
merely  told  him  I  saw  him  that  morning. 

You  told  me.  that  he  asked  you  if  you 
had  see  James  Hodge  ? — I  told  you  before 
that  Mr.  Phelps  said  to  me,  *'  Did  you  see 
"Hodge ;"  and  I  said  I  did,  and  I  am  here 
upon  my  oath  to  state  that  I  did  see  him. 

We  all  know  that  you  are  upon  your 
oath  perfectly  well ;  ne  asked  you  when 
you  saw  him  r — ^Yes. 

And  where  you  saw  him  P — Yes. 

You  say  that  you  saw  Hodge  by  the 
"Boyal  Oak"P— I  did  by  the  ''Welch 
Oak." . 

You  said  first  the  **  Boyal  Oak  " ;  it  is 
the  "Welch  Oak  "  P— It  is. 

Is  it  a  large  conspicuous  oak,  or  is  it  a 
public-house  P — It  is  a  public-house  where 
the  tram-road  comes  in. 

The  time  you  fixed  upon  for  seeing  him 
was  half-past  eight  P — I  will  not  swear  as 
to  a  minute;  I  should  imagine  it  was 
thereabouts ;  I  should  say  from  half-past 
eight  to  twenty  minutes  before  nine. 

Upon  your  oath,  do  you  believe  it  was 
within  those  limits  P — I  do. 

How  far  is  the  "Welch  Oak"  from 
Pye  Comer  P — As  near  as  I  can  say,  I 
should  think  about  three  miles. 

Pabke,  B.  :  He  said  three  miles  and  a 
half. 

KelVy :  He  said  three  miles  and  a  half 
before,  and  another  witness  said  two  miles 
and  a  half. 

Sir  F,  Polloch:  You  have  been  some* 
what  serviceable  in  the  course  of  this 
prosecution  P— I  have,  and  I  intend  to  be 
again  if  I  can. 

He-examined  by  the  Attorney  General, 

Are  you  a  constable  P — I  am. 

For  what  place  P — For  the  county. 

For  the  county  of  Monmouth  P— Yes, 
and  for  the  borough  of  Monmouth. 

You  are  sworn  in  as  a  special  constable  P 
— I  am. 

What  do  you  mean  when  you  say  that 
you  have  been  serviceable  upon  this  occa- 
sion P — I  have  taken  twenty-three  of  the 
prisoners  myself. 

Sir  F.  PoUock :  No ;  my  question  re- 
ferred to  this  prosecution.  *K  you  ask  me 
what  I  meant,  I  meant  running  in  and 
out  with  notes,  and  carrying  messages. 
That  is  so,  is  it  not,  Mr.  WaUs  f^Yes. 

A  sort  of  fetch  and  carry  man. 

Attorney  General:  Have  you  had  the 
custody  of  any  of  the  pikes  P— Yes. 

You  apprehended  twenty- three  of  the 
prisoners  P — ^Yes. 
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Edward  Hopkins  called. 


Sir  F,  Pollock :  What  is  this  witness 
coming  for  ? 

Solicitor  General:  Chuld  swore  that 
Hopkins  asked  a  certain  question,  and  got 
a  certain  answer. 

Sir  F.  PoUock :  Has  he  been  called  be- 
fore? 

Solicitor  General :  He  was  called  during 
the  time  of  Sir  Thomas  Phillips* s  exami- 
nation. 

Sir  F.  PoUock:  My  Lord,  I  do  not 
know  what  my  learned  friend  is  abont  to 
call  this  witness  for. 

Solicitor  General:  Benjamin  Gould 
stated  that  when  the  men  came  up  to  the 
"  Weatgate "  Hopkins  was  at  the  door, 
and  that  Hopkins  asked  the  men  what 
tbey  wanted,  and  that  the  men  said,  "We 
want  our  prisoners."  I  am  going  to  ask 
Hopkins  whether  he  was  askod  any  such 
question,  and  received  any  such  answer. 

Sir  F.  Pollock :  I  submit  that  my  learned 
friends  cannot  do  this.  In  the  first  in- 
stance they  had  a  right  to  make  any  state- 
ment, and  to  give  in  evidence  any  proof 
as  to  the  whole  transaction  that  occorred 
in  front  of  the  '*  West^te"  Inn,  and  they 
professed  to  do  so.  They  called,  out  of  a 
list  of  above  two  hundred  witnesses,  such 
persons  as  they  thought  fit,  and  among 
the  seventy  witnesses  on  the  back  of  the 
bill  there  is  this  very  Edward  Hopkifis, 
whom  they  might  have  called,  but  they 
did  not. 

TiNDAL,  G.J. :  He  was  examined,  I  be- 
lieve. 

Sir  F,  Pollock :  Merely  to  produce  some 
arms. 

Kelly :  1  do  not  think  he  was  examined ; 
I  do  not  think  a  question  was  put  to  him. 

Sir  F.  Pollock :  He  was  called,  and  ht« 
produced  a  number  of  weapons. 

Kelly :  If  he  was  sworn  I  venture  to  say 
that  a  question  was  not  put  to  him. 

Sir  J*.  Pollock :  1  remember  this  person 
being  in  the  box,  but  I  have  no  recollec- 
tion of  his  bein^  examined ;  I  certainly 
have  no  note  of  his  examination. 

Attorney  General :  It  may  be  considered 
as  if  he  liad  not  been  examined ;  I  do  not 
at  all  put  it  upon  the  footing  of  his  having 
been  examined  before. 

Mallion  (the  crier) ;  He  was  sworn  in 
the  first  instance  to  produce  the  weapons. 

Pakke,  B.  :  He  was  produced  in  the 
middle  of  Sir  Thomas  Phillips's  examina- 
tion. 

Sir  JP.  PoUock :  He  was ;  but  beyond  his 
producing  the  weapons,  and  identifying 
them  as  the  very  weapons  that  were  picked 
up  about  there,  no  question  was  put  to 
him  as  to  the  transaction  itself.  Now, 
my  Lord,  I  submit  this,  that  they  have  no 
right  to  call  him  to  contradict  our  wit- 


nesses, merely  because  they  give  a  diffe- 
rent statement  of  the  transaction  from 
that  which  the  witnesses  on  the  part  of 
the  Crown  give.  The  circumstance  of 
one  of  the  witnesses  having  named  Hop- 
kins as  the  person  who  took  a  certain  part 
in  the  transaction  will  not,  I  submit  to 
your  Lordships,  entitle  the  counsel  for 
the  Crown  to  call  Hopkins  to  give  any 
substantive  contradiction,  merely  because 
he  is  supposed  to  have  taken  a  part  in 
what  occurred.  I  apprehend,  my  Lord, 
that  the  right  to  call  witnesses  to  con- 
tradict is  merely  in  respect 

TnrDAL,  C.J.  (to  the  Solicitor  General) : 
Ton  do  not  wish  to  examine  him  as  to  the 
whole  transaction  P 

Solicitor  General:  Not  at  all;  simply 
as  to  what  I  stated  to  your  Lordship. 

Pa£K£,  B.  :  We  had  better  hear  the 
c|uestion,  and  then  see  whether  the  ob- 
jection arises. 

Sir  F,  Pollock :  If  your  Lordship 
pleases. 

(The  witness  was  sworn.) 

Sir  F.  Pollock  {to  the  witness) :  You  are 
not  to  answer  the  question  till  the  Court 
decides  it  is  to  be  put.  Perhaps  the  better 
way  will  be  to  state  the  question  to  the 
Court. 

Solicitor  General :  The  questions  I  wish 
to  ask  of  the  witness  are  these :  Were  you 
at  the  door  of  the  "Westgate"  on  the 
4th  of  November  P  Did  you  ask  any  of 
the  insurgents  what  they  wanted  P  Did 
anyone  ever  answer  you,  "  We  want  our 
prisoners  "  ?    That  is  all. 

Sir  JF.  Pollock :  My  Lord,  that  brings  it 
to  precisely  this  question,  whether,  be- 
cause our  witnesses  give  a  different  ac- 
count of  the  transaction,  the  whole  of  which 
the  counsel  for  the  Crown  professed  to 
prove ;  and  because  in  the  course  of 
giving  their  account,  one  of  our  witnesses 
has  named  a  particular  man  who  was  a 
witness  for  the  Crown,  whether  that  en- 
titles the  counsel  for  the  Crown  to  recall 
that  witness  to  contradict  the  statement 
made  by  the  witnesses  for  the  defence. 
Now,  my  Lords,  I  will  put  this  case :  sup* 
pose  in  the  course  of  a  conversation,  at 
which    three    or    four    individuals   were 

E resent,  certain  matters  are  supposed  to 
ave  passed,  and  it  becomes  material  to 
prove  that  conversation..    On  the  one  si'^** 
one,  two,  or  three  persons  are  called 
prove  what  passed,  and  they  proved  w 
passed,  according  to  their  view  of  w 
had  taken  place.    Then,  on  the  other  si 
one  or  two  persons  are  called  to  gi^- 
different  complexion  to  the  conversat 
and  in  the  course  of  the  cruss-examinat 
or  the  examination  in  chief  (for  I  beli 
it  would  make  no  difference)  one  of 
witnesses  called  to  give  a  difTerent 
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plexion  to  tbo  conyersation  introdaces 
into  the  narrative  a  statement  made  by 
John  Nokes,  one  of  the  persons  who  was 
present,  and  one  of  the  pei'sons  who  has 
been  called  as  a  witness,  but  who  has  not 
beco  ersamined  to  any  part  of  the  conver- 
sation;  and  suppose  the  witness  shonld 
say,  "  Yes,  I  remember  so  and  so  that 
took  place,  and  I  recollect  at  that  period 
of  the  conyersation  John  Nokea  made  such 
a  remark  " :  I  submit  that  yon  conld  not 
recall  John  Nokes  to  say  that  he  did  not 
make  that  remark,  still  less  could  you  re- 
call him  to  disproye  something  stated  by 
another  witness,  where  you  have  already 
had  an  opportunity  of  stating  and  of 
preying  the  whole  transaction.  I  appre- 
nend  that  this  would  be  the  strictly  true 
and  correct  rale,  eyen  in  a  ciyil  case.  I 
admit  that  there  is  no  distinction  between 
the  rules  of  evidence  for  one  purpose  and 
for  another;  there  is,  however,  generally 
leas  disposition  in  a  criminal  case  to  use 
eveiy  possible  opportunity  or  right  that 
you  may  possess ;  there  is  an  indisposition 
in  general,  if  there  is  the  slightest  doubt, 
to  press  hardly  against  a  prisoner  in  a 
case  of  life  and  death.  We  then  call 
witnesses  to  ^ve  our  view  of  the  trans- 
action ;  and,  if  I  mistake  not,  it  was  in 
the  course  of  their  cross-examination  that 
they  got  ont  the  fact.  I  think  it  was  no 
part  of  our  case. 

TlHDAL,  0. J.  :  It  was  in  your  case: 
**  They  went  up  the  steps ;  HoiMns,  the 
head  of  the  police,  was  there ;  he  asked 
them  what  was  it  they  wanted."  That  is 
the  evidence  of  Gould  in  the  examination 
in  chief. (a) 

Sir  F.  Pollock :  You  cannot  call  a  par- 
ticular witness  back  again  to  contradict 
something  stated  on  the  part  of  the  de- 
fence merely  because  that  man's  name 
happens  to  have  been  mentioned.  If 
you  could,  there  is  no  reason  why  you 
should  not  call  him  to  contradict  other 
matters  that  are  quite  new,  as,  for  instance, 
suppose  they  had  proved  nothing  about 
some  particular  fact,  and  we  had  on  the 
part  of  the  prisoner  proved  a  particular 
new  fact,  as  part  of  the  transaction,  I 
Bubmit  they  could  not  have  called  their 
witnesses  back  to  negative  the  fact. 

IKeUy  followed.1    The  life  of  the  pri- 

-'*««'•  depends  on  this  question,  and  the 

m   were  bound  to  produce  all  their 

lence  in  the  first  instance ;  the  witness 

3  was  called  up  before,  and  might  have 

sworn  and  examined  in  chief. 

;KC,  B. :  I  cannot  see  that  it  makes 

Lifi'erence  whether    it  is  a    former 

ess  called  to  be  re-examined  or  a  new 

CSS;  that  is  an  immaterial  circum- 


(a)  Above,  355. 


Attorney  General:  My  Lords,  I  shall 
argue  this  very  shortly  indeed,  and  strictly 
confiue  myself  to  tne  point  that  your 
Lordships  have  to  decide,  which  is, 
whether  this  be  evidence  in  reply.  Unless 
it  be  evidence  in  reply  we  have  no  right 
to  adduce  it,  but  I  submit  to  your  Lord- 
ships that  it  is  strictly  evidence  in  reply. 
Now  what  is  the  question  that  we  propose 
to  put — to  ask  the  witness  whether  he 
asked  the  insurgents  what  they  wanted  P 
That  is  the  question.  Did  you  ask  the 
insurgents  what  they  wanted  P  May  that 
question  now  be  put  to  Edward  Hopkins  ? 

Pahke,  B.  :  It  is  not  exactly  that,  but 
whether  he  got  an  answer  to  it. 

Attorney  General :  That  is  the  first 
question. 

Pakble,  B.  :  The  next  is,  whether  he  got 
an  answer. 

TiNDAL,  O.J. :  That  is  the  only  question 
you  wish  to  put,  as  I  understand. 

Attorney  General:  We  should  be  con- 
tent with  merely  asking  that  question. 

TiNDAL,  C.J. :  There  is  no  doubt  that 
the  general  rule  is  that  where  the  Crown 
begins  its  case  like  a  plaintiff  in  a  civil 
suit,  they  cannot  afterwards  support  their 
case  by  calling  fresh  witnesses,  because 
they  are  met  by  certain  evidence  that  con- 
tradicts it.  They  stand  or  fall  by  the  evi- 
dence they  have  given.  They  must  close 
their  case  before  the  defence  begins  ;  but 
if  any  matter  arises  ex  improviso,  which 
no  human  ingenuity  can  foresee,  on  the 
part  of  a  defendant  in  a  civil  suit,  or  a 
prisoner  in  a  criminal  case,  there  seems 
to  me  no  reason  why  that  matter  which  so 
arose  ex  improviso  may  not  be  answered 
by  contrary  evidence  on  the  part  of  the 
Crown.  How  was  it  possible  for  the 
Crown  to  forsee  that  Gould  would  fix  upon 
Hopkins  a  particular  conversation  P  K 
they  had  examined  Hopkins  through  the 
whole  transaction  it  never  could  have 
ocomTed  to  them  to  put  that  precise  ques- 
tion ;  but  when  the  fact  comes  out  on  the 
other  side  it  appears  to  me  that  they  may 
call  Hopkiiis  to  prove  whether  it  is  a  true 
statement. 

Pabke,  B.  :  It  is  plain  that  the  Crown 
could  not  foresee  that  any  witness  for  the 
prisoner  would  state  this  particular  fact 
with  regard  to  Hopkins.  If  that  could 
have  been  foreseen  this  evidence  ought  to 
have  been  given  in  chief.  But  this  is  a 
matter  that  may  be  considered  as  coming 
upon  the  Crown  by  surprise,  and  there- 
fore I  think  they  may  be  permitted  to  ask 
this  particular  fact.  All  that  is  expected 
of  them  is,  that  they  should  give  the 
general  body  of  evidence  relating  to  the 
transaction,  and  if  they  omit  any  part  of 
that  they  cannot  supply  it  afterwards ; 
but  where  a  particular  fact  is  stated,  and 
a  particular  person  mentioned  by  name, 

N 


387] 


Trial  of  John  Frost,  1839. 


[388 


which  they  oonld  not  possibly  have  for- 
seen,  I  think  the  Crown  have  a  right  to 
call  that  particular  person  with  reference 
to  that  particular  fact,  which  the  Orowii 
conld  not  possibly  be  prepared  for  in  their 
examination  in  cnief. 

Williams,  J. :  I  am  of  the  same  opinion. 
I  think  the  examination  should  be  con- 
fined  precisely  to  the  question  that  has 
been  mentioned,  because  I  have  no  doubt 
that  the  whole  transaction  as  to  its  general 
circumstances  might  have  been  gone  into, 
and  was  gone  into  originally.  It  is  as  to 
that  expression  alone  that  it  seems  to  me 
they  are  entitled  to  ask. 

SolicUor  General  {to  Edward  Hopkins) : 
Did  you  ask  any  of  the  mob  on  the  4th 
of  November  what  they  wanted  ? — I  did 
not. 

Sir  F.  Pollock  :  That  is  all  that  the 
Court  has  allowed  to  be  asked. 

Solicitor  General:  I  understand  J  am 
not  at  liberty  to  ask  him  whether  any 
such  answer  was  given. 

Attorney  GenercU :  That  is  enough. 

Fa£KE,'B.  :  If  he  did  not  ask  the  ques- 
tion no  answer  could  be  given. 

SolicUor  General :  Of  course  not. 

Sir  F.  Pollock  :  I  presume,  if  my  learned 
friend  Mr.  Kelly  is  to  comment  upon  the 
whole  case,  the  ordinary  nrivilege  of  re- 

S lying  upon  evidence  called  in  contra- 
iction  does  not  belong  to  me,  but  would 
rather  devolve  upon  my  learned  frieud. 
I  mention  it  because  I  am  not  aware  that 
the  case  ever  occurred  before.  Ordinarily, 
in  the  common  course  of  a  criminal  or  a 
civil  suit,  I  should  now  have  the  right  to 
make  a  few  observations  to  the  jury  merely 
upon  this  evidence  given  on  the  other  side. 
My  learned  friend's  office,  however,  is  to 
sum  up  our  case  and  not  to  comment  upon 
this  evidence.  I  mention  it  merely  be- 
cause I  am  anxious  not  to  surrender  any 
right  that  may  belong  to  a  prisoner. 

TiUDAL,  O.J. :  It  is  rather  a  question  of 
convenience  than  anything  else.  It  would 
be  more  convenient  that  the  learned 
counsel  who  is  summing  up  the  whole 
case  should  take  this  in  as  part  of  that 
which  relates  to  the  case  than  that  it 
should  be  made  the  subject  of  a  separate 
repljr. 

Sir  F.  Pollock :  Truly  ;  but  though  I  do 
not  mean  to  use  the  privilege,  I  am  anxious 
that  in  my  person  acting  here  no  right  shall 
be  surrendered  of  any  kind  that  any  pri- 


soner by  law  enjoys.  If  your  Lordship 
thinks  I  am  entitled  I  will  merely  say  a 
word  to  the  jury. 


TiNDAL,  C.J.  :  I  think,  perhaps,  in 
strictness  you  would  be  entitled. 

Sir  F,  Pollock  ;  Then,  gentlemen,  I  have 
but  one  word  to  say.  It  is  for  the  sole 
purpose  of  preserving  the  right  which 
belongs  to  a  prisoner  in  respect  of  evi- 


dence called  in  reply.  My  learned  friend 
Mr.  KeUy  will,  I  am  sure,  do  justice  to  all 
the  topics  that  can  arise  both  upon  this 
part  of  the  case  and  upon  all  the  rest; 
and  I  am  sure  I  shoula  abuse  the  indnl- 
genoe  which  I  received  from  their  Lord- 
^ps,  and  from  you  yesterday,  in  the 
very  long,  and  I  am  afraid  too  long,  ad- 
dress that  I  delivered  to  you,  if  I  occupied 
your  time  more  than  by  saying  that  it  is 
simply  from  an  anxiety  that  no  part  of  a  de- 
fence shidl  hereafter  be  prevented  by  any- 
thing  that  may  have  occurred  to-day  that 
I  make  this  single  remark,  that  Hopkins 
and  most  of  the  other  persons  might  have 
been  (nJled,  but  they  were  not  called. 
Williams  WM  in  the  list  of  the  witnesses 
but  he  was  not  examined ;  and  you  may 
on  all  occasions  judge  of  the  value  or  the 
truth  of  any  testimony  as  much  by  the 
evidence  that  mic^t  have  been  called  and 
is  not  called  as  by  examining  the  value 
and  i^e  truth  of  that  which  actually  is 
given. 

SUXMIKG  VT  FOB  THB  DSFEHCB. 

Kelly:  May  it  please  your  Lordships, 
Gentlemen  of  the  Jury,  the  time  has  at 
length  arrived  when  the  duty  devolves 
upon  me  of  addressing  you  in  defence  of 
the  life  of  the  prisoner  at  the  bar— for  his 
life  is  committed  to  your  hands — a  duty 
by  far  the  most  solemn,  the  most  painful, 
and  the  most  awful  which  I  have  ever  yet 
been  called  upon  to  discharge.  Gentle- 
men, if  I  had  folt  that  the  fate  of  the 
prisoner  could  have  depended  upon  my 
ability  duly  to  perform  the  task  allotted 
to  me,  I  never  would  have  consented  to 
place  myself  under  so  fearful  a  responsi- 
bility ;  but  I  have  felt  that  he  is  amply 
Erotected  by  the  law  and  constitution  of 
is  country ;  by  enlightened,  learned, 
patient  and  impartial  judges ;  and  above 
all,  under  Providence,  by  that  mighty 
and  impregnable  rampart  which  encom* 
passes  and  covers  every  subject  of  this 
realm,  guarding  him  in  the  enjoyment  of 
his  rights,  his  liberty,  his  property,  his 
character  and  his  life — a  jury  of  his  fellow 
countrymen. 

Gentlemen,  my  learned  friend  the  At-' 
torney  General  in  his  opening  seemed  to 
anticipate  that  we  might    deviate  from 
the  straight  and  honourable  course  before 
us,  in  defending  the  prisoner,  into  so: 
thing  like  an  attempt  to  induce  you 
depart  from  the  strict  letter  of  the  1 
So  far  from  this,  it  is  in  the   law, 
the    strict    undeviating    performance 
the  law,  that  I  place  my  hope,  my  o 
trust.      It  is  my  prayer,  therefore,  t 
you  should  follow  it — ^that  you  should 
guided    and    governed    by    it — that   ; 
should  attend  and  adhere  to  the  law,  \ 
to  the  law  alone,  because  I  feel  that 
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that  law  I  shall  prove  to  you,  clearly  and 
satisfactorily,  that  the  prisoaer,  whatever 
may  have  been  his  misconduct  in  other 
respects,  however  high  the  crimes  and 
misdemeanors  for  which  in  another  form 
he  might  have  been  indicted  or  punished 
— I  feel  that  by  the  law  of  high  treason 
he  is  as  guiltless  as  any  one  of  you  whose 
duty  I  hope  it  will  soon  be  so  to  pro- 
nounce him. 

Gentlemen,  let  us  take  for  our  guide 
the  law  itself.  The  question  hero  is,  not 
whether  a  ^^at  and  alarming  riot  has 
been  committed  ;  the  question  is  not 
whether  blood  has  been  shed,  whether 
crimes,  which  are,  as  they  ought  to  be, 
punishable  by  law,  have  been  perpetrated 
by  many  who  may  be  the  subjects  of  this 
indictment ;  but  the  question  is,  whether 
the  prisoner  at  the  bar  has,  by  competent 
legad  proof,  been  proved,  beyond  all  rea- 
Bonable  doubt  in  the  mind  of  any  one  of 
yon,  to  have«levied  war  a^inst  Her  Ma- 
jesty with  the  treasonable  intent  which  is 
stated  in  this  indictment.  The  Crown 
4nn8t  satisfy  you  that  the  prisoner  at  the  bar 
has  levied  war ;  that  must  be  first  shown ; 
that  he  has  levied  war  against  Her  Ma- 
jesty ;  that  is,  that  he  has  conducted  these 
armed  multitudes  and  committed,  if  he 
baa  committed,  outrages  with  them,  and 
concerted  with  them  or  engaged  them  te 
commit  them  ;  and  not  merely  that  he 
has  done  all  these  acts,  but  tliat  he  has 
done  them  against  the  Queen — that  he 
has  levied  war  against  the  Queen  and  her 
Government.  And  then,  further,  it  must 
be  proved  to  you  that  that  was  done  with 
the  intent,  with  the  design  which  is  stated 
in  this  indictment.  These  three  things, 
then,  must  be  established,  not,  I  mean,  so 
as  to  call  upon  the  prisoner  to  disprove  them 
but  they  must  be  affirmatively,  positively 
and  perfectly  proved  on  the  part  of  the 
Grown,  or  the  prisoner  is  clearly  entitled 
to  your  acquittal.  That  he  levied  wai'; 
that  he  levied  war  against  Her  Majesty ; 
and  that  he  did  so  with  the  intent  stated 
in  this  indictment,  which  you  will  find  is 
by  force  to  alter  the  law  and  to  subvert 
and  overturn  the  constitution  of  this  realm. 
These  are  the  three  points  which  the  Grown 
must  establish. 
Now,  gentlemen,  it  is  exceedinglv  im- 

'--at  that  you  should  bear  in  mind  that 

taw  of  high  treason,  more  than  any 

r  law,  is  to  be  watched  with  jealousy 

guarded  caution,  not  merely  by  judges, 

more  especially  by  juries,  because  it 

dly  to  them  that  the  subject  can  look 

:ection  against  the  great  and  other- 

*eBistible  and  overwhelming  power 

e  Crown.    I  venture  to  say  that,  under 

'iance,  it  is  to  juries  composed   of 

t,  bold,  loyal,  uncompromismg  Eng- 

.-*  *>»•♦  we  are  all  at  this  blessed  hour 


I 


indebted  for  all  the  freedom  that  we  enjoy. 
All  that  I  shall  ask  of  you  will  be  to  dis- 
charge your  duty — I  join  with  the  Grown 
in  saying,  to  discharge  it  fearlessly,  firmly, 
and  impartially;  I  ask  you  only  to  dis- 
charge your  auty  as  your  predecessors 
have  discharged  theirs  in  former  times, 
so  as  to  confer  honour  upon  your  country, 
and  safety  and  liberty  upon  your  country- 
men. 

Gentlemen,  my  learned  friend  the  At- 
torney General  has  very  correctly,  and,  as 
became  his  high  character  and  his  station, 
fairly  and  honourably,  declared  the  law  to 
you  upon  this  subject.  Gentlemen,  my 
learned  friend  fairly  and  correctly  told 
you,  that  under  the  statute  of  Edward  3. 
all  past,  undefined,  constructive  treasons 
were  put  an  en(i  to. 

Gentlemen,  in  all  respects  I  believe  that 
statute  has  been  strictly  observed,  except 
unfortunately  in  that  very  part  of  it  upon 
which  the  question  before  you  now  arises, 
namely,  that  part  of  it  which  relates  to  the 
levying  of  war.  Gentlemen,  you  will  find 
that  Lord  Hale,  after  commenting  in  terms 
of  high  praise  upon  the  statute  of  Ed- 
ward 3.,  after  dealing  with  that  part  of 
the  statute  upon  which  no  question  arises 
now,  namely,  the  compassing  and  imagin- 
ing the  death  of  the  sovereign,  which  is 
not  imputed  to  Mr.  Frost,  proceeds  to  con- 
sider that  which  you  now  have  under  your 
consideration,  namely,  the  question  of  tho 
levying  of  war.  And  Lord  Hale,  with  that 
caution  which  became  an  author  of  his 
learning  and  humanity  in  a  matter  of  this 
transcendent  importance,  there  distin- 
guishes, in  a  way  to  which  I  will  call  your 
attention,  between  the  mere  levying  of 
war,  that  is,  going  and  attacking  Her 
Majesty's  subjects  with  armed  forces,  with 
disciplme,  with  all,  in  fact,  that  forms  a 
military  array  or  army,  and  the  further 
crime  of  levying  war  against  Her  Majesty ; 
because  he  says,  (a)  in  tho  fourteenth 
chapter,  page  130 : — 

"  To  make  a  treason  within  this  clause  of  this 
statute  there  must  be  three  things  concurring : 
first,  it  must  be  a  levying  of  war  ;  secondly,  it 
must  be  a  levying  of  war  against  the  King ; 
thirdly,  it  must  be  a  levying  of  war  against  the 
King  in  his  realm." 

So  that,  although  war  may  be  levied, 
although  a  man  go  at  the  head  of  ten 
thousand  or  one  hundred  thousand  men 
and  march  across  the  country,  and  seize, 
imprison,  or  even  put  to  death  the  Queen's 
subjects,  that  is  not  high  treason.  It  must 
go  further ;  it  must  be  a  levying  of  war 
against  the  sovereign. 

And  now,  gentlemen,  we  come  to  the 
question,  What  is  a  levying  of  war  against 


(a)  1  Hale,  P.O.  130. 
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the  sovereign  P  And  here  I  undoubtedly 
have  to  lament  that  almost  from  the  time 
of  the  passing  of  this  statute,  whereas  all 
other  treasons  were  held  strictly  to  be  only 
treasons  when  they  came  within  the  pre- 
cise and  definite  words  of  the  statute ; 
from  oauses  to  which  I  may,  perhaps, 
briefly  advert,  cases  arose  in  which  from 
the  power  of  the  Crown,  from  the  corrup- 
tion of  judges,  from  the  weakness  and  the 
servility  sometimes  (I  grieve  to  say  it)  of 
juries,  and  from  the  helpless  condition  of 
prisoners,  what  is  called  a  "  constructive 
levying  of  war/'  crept  in  and  grew  up  at 
Inst  so  as  to  become  a  part  of  our  law. 
Gentlemen,  I  lament  and  deplore  it ;  but 
it  is  not  my  purpose  to  struggle  with  the 
law  as  I  find  it.  I  believe,  that  if  those 
learned  judges  who  for  the  safety  and 
deliverance  of  the  prisoner  sit  here  to-day, 
had  been  the  judges  in  the  time  of  Henry  8., 
when  the  first  case  arose  in  which  the 
statute  was,  as  I  say,  grossly  and  mis- 
chievously perverted,  and  the  doctrine  of 
•'  constructive  "  levying  of  war  as  a  '*  con- 
structive "  treason  first  arose ;  if  they  had 
been  the  judges  sitting  there  to  try  that 
cause,  that  doctrine  never  would  have 
existed. 

Gentlemen,  yon  will  be  surprised  to 
hear  the  cons  time tion  which  has  been  put 
upon  this  statute  ;  for  all  of  you  are  capa- 
ble of  understanding  the  common  langnage 
of  your  country ;  all  of  you  can  under- 
stand that  to  levy  war  against  the  King  of 
the  country  is  not  a  riot.  It  must  be  a 
marching  of  armed  bands  in  military 
array,  and  with  discipline  of  regular 
forces,  to  make  war  against  Her  Majesty 
and  Her  Majesty's  forces,  as  a  foreign 
enemy  might  do ;  as,  in  fact,  in  the  time 
of  the  Rebellion  of  1745,  or  the  Bebellion 
of  171 5,  or  at  any  other  period  of  acknow- 
ledged open  civil  war,  forces  then  opposed 
to  the  Crown  have  done.  That  is  the 
ordinary,  fair  and  plain  meaning  of  levy- 
ing war  against  the  King ;  that  is  the 
construction  which   a  jury  would    have 

Eut  upon  it ;  and  I  say  it  ought  always  to 
ave  been  left  to  juries  to  say,  as  a  mere 
bare,  simple  question  of  fact,  whether  the 
acts  proved  upon  the  indictment  did 
amount  in  their  judgment  to  levying  war 
against  the  sovereign.  But,  gentlemen, 
unhappily,  in  the  reign  of  Henry  8.  a 
number  of  misguided  people  rose  up  and 
combined  together  against  a  statute  which 
had  been  passed,  regulating  the  wages  of 
labour ;  they  thought,  I  suppose,  they  were 
not  sufficiently  paid,  and  wished  to  have 
that  law  repealed ;  they  rose  up,  I  will 
not  say  into  open  rebellion,  though  it  was 
afterwards  found  so ;  they  rose  up  into 
open  tumult,  and  committed  a  riot  and  a 
disturbance,  in  order  to  compel  the  con- 
stituted authorities  of  the  realm  to  alter 


the  law,  to  repeal  that  statute,  to  give 
them,  in  fact,  higher  wages;  and  that 
case,  gentlemen,  which,  I  believe,  if  it 
arose  now  for  the  first  time,  their  Lord- 
ships, and,  I  am  sure,  you,  would  no  more 
call  a  levying  of  war  than  any  assault 
upon  a  constable  that  may  take  place  in  a 
moment  of  heat  or  anger,  was  by  the 
judges  of  those  days  held  to  be  a  levying 
of  war  against  the  sovereign,  and  to 
amount  to  the  crime  of  hign  trea8on.(a) 
Thus  was  the  foundation  laid  for  this 
doctrine  of  constructive  and  interpretative 
treason.  It  shows  the  danger,  gentlemen, 
a  danger  which  in  this  case  I  know  you 
will  avoid,  of  ever  stepping  one  hair*B 
breadth  beyond  the  strict  boundary  of  the 
law  of  reason  and  of  justice.  The  judges 
strained,  they  perverted,  they  distorted 
the  facts  of  the  case  into  what  no  man  of 
cemmon,  plain  sense,  understanding  tiie 
English  language,  would  ever  have  called 
a  levying  of  war  against  the  sovereign. 
The  judges  of  that  day  held  it  to  be  a 
levying  of  war.  Wliat  then  was  fact  haa 
now  become  doctrine,  and  has  laid  the 
foundation  for  the  body  of  law  which  now 
exists  upon  the  subject,  and  so  you  are 
guided  and  must  be  governed  by  it  as  a 
precedent. 

I  will  not,  gentlemen,  go  through  the 
history  of  the  other  decisions.  I  believe 
in  the  next  reign  something  eUe,  some 
meeting  to  pull  down  inclosures  was  held 
to  be  a  levying  of  war.  In  those  days  the 
judges  were  not  independent,  and  they  too 
often  gave  way,  and  humbled  themselves 
before  the  Crown  to  gratify  the  Crown, 
upon  whom  then  they  were  entirely  de- 
pendent for  the  high  offices  which  they 
neld ;  they  yielded  to  the  Crown,  and  the 
consequence  was,  that  so  often  as  the 
Crown  required  it  (and  the  Crown  very 
often  privately  consulted  the  judges  before 
the  case  was  brought  publicly  before  the 
court),  the  doctrine  of  constructive  levying 
of  war  was  extended,  and  a  meeting  to 
break  down  inclosures  was  held  to  be  a 
levying  of  war  against  the  Crown,  and  so 
became  high  treason. 

Gentlemen,  I  have  referred    to  these 
cases  for  two  purposes ;  first,  for  the  pur- 
pose of  urging  upon  your  calm,  dispas- 
sionate attention  the  grievous  danger  to 
life  and  liberty  of  overstraining  the  law 
or  the  fact  in  a  case  of  this  mighty  ] 
dreadful  nature.    Gentlemen,  having  s 
that,  I  will  now  proceed  to  the  se 
purpose  I  have  in  view ;  I  will  call  ^ 
attention  to  what  is  observed  by  the  g 
and  venerable  Lord  Hale  upon  those 
cisions,   many  hundred   years  after 
statute  had  been  passed,  and  some  r^' 


(a)  Co.  P.C.  10. 


393] 


Trial  of  John  Frost,  1839. 


[394 


had  elapsed    since  those  decisions.     He 
8ays(a)  : — 

**  The  first  resolution  that  I  find  of  this  inter- 
pretatiTe  levying  of  war,  is  a  resolation  cited  by 
my  Lord  Coke  (Pleas  of  the  Crown,  page  10), 
in  the  time  of  Henry  8.  for  enhancing  servants' 
wages ;  and  the  next  in  time  was  that  of  Bur- 
ton, 39th  Elizabeth  (Coke's  Pleas  of  the  Crown, 
page  10),  for  raising  an  armed  force  to  pull 
down  inclosures  generally." 

Those  are  the  two  cases  to  which  I  have 
adverted. 

**  This  is  now  settled  by  these  instances,  and 
some  of  the  like  kind  hereafter  mentioned. 
The  proceeding  against  Burton  and  his  com- 
panions was  not  upon  the  statute  of  25th  Ed- 
ward 3.,  which  require<l  that,  in  new  cases,  the 
IHirliament  should  be  first  consulted  ;  but  upon 
the  statute  of  the  13th  of  Elizabeth,  for  con- 
spiring to  levy  war,  which  hath  not  that  clause 
of  consulting  the  Parliament  in  new  cases,  and 
therefore  seems  to  leave  a  latitude  to  the  judges 
to  make  construction  greater  than  that  was  left 
hy  the  statute  of  25th  Edward  3." 

Now,  gentlemen,  hear  the  remark  of 
that  judge  upon  these  decisions: — 

X  These  resolutions  being  made  and  settled, 
we  must  acquiesce  in  them  ;  but,  in  my  opinion, 
if  new  cases  happen  for  the  future,  that  have 
not  an  express  resolution  in  point,  nor  are 
expressly  within  the  words  of  the  25th  of  Ed- 
ward 3.,  though  they  may  seem  to  have  a  parity 
of  reason,  it  is  the  safest  way  and  most  agree- 
able to  the  wisdom  of  the  g^at  Act  of  25th 
Edward  3.  first  to  consult  the  Parliament,  and 
haTe  their  declaration,  and  to  be  very  wary  in 
mnltiplying  constructive  and  interpretative  trea- 
sons, for  we  know  not  where  it  will  end." 

lliat,  gentlemen,  is  not  my  language ;  I 

woald  to  Grod  I  conid  express  myself  as 

emphatically.    It  is  the  langnage  of  one 

of   the  most  illnstrions  men  that    ever 

adorned   the  hench   of  justice,  written 

nearly  two  hundred  years  before  the  day 

on  which  we  are    now  here  assembled. 

He  says,  as  the  learned  judges  sitting 

here  must  say,  "  Whatever  we  might  have 

done,  if  these  cases  had  arisen  before  ns 

for  the  first  time,  we  must,  as  they  are 

settled,    acquiesce    in    them."      But    he 

warns  his  successors,  he  warns  juries,  he 

wanu  the  country  and  the  people  a^inst 

ever  coming  to  such  decisions  again,  or 

fToing  one  inch  heyond  the  law ;  he  sajs, 

are  **  to  be  very  wary  in  multiplying 

^tractive  and  interpretative  treasons, 

we   know  not  where   it  will    end." 

tlemen,  those  words  apply  emphati- 

y  to  the  case  before  you.    If  you  are 

uagnify  and  distort,  and  exaggerate  a 

,  however  wicked,  however  dangerous, 

high  treason,  how  do  you  know  that 

~ue  of  yourselves  may  not  in  some 

Ca)  1  Hale,  P,C.  133, 


unhappy  moment  of  excitement,  in  a 
moment  of  heat  and  intemperance,  give 
utterance  to  expressions  which  will  excito 
the  passions  of  the  multitude  to  break  ont 
into  open  violence ;  and  instead  of  your 
being  subject  to  the  punishment  which 
you  would  deserve  for  a  misdemeanour,  to 
fine,  to  imprisonment,  to  anything  that 
the  law  will  inflict  upon  a  man  guilty  of 
that  offence,  find  yourselves,  upon  the 
very  precedent  which  you  may  have  laid 
down  to-day,  indicted  by  the  Attcyrney 
General  for  high  treason,  and  your  lives 
and  your  children's,  and  your  children's 
children's  names,  property,  character,  and 
welfare  placed  in  danger  and  in  jeopardy  H 
Gentlemen,   beware  of  establishing  that 

Erecedent.  Remember  the  language  of 
lOrd  Hale,  **  We  know  not  where  it  will 
end."  Be  not  you-  parties  here  to  carry- 
ing the  law  one  point  beyond  the  limits 
where  you  find  it. 

Now,  gentlemen,  in  order  to  see  how,  in 
earlier  times,  great  men  have  often  fared 
better  than  the  humble  and  the  helpless, 
not  before  the  trial  by  jury  was^known,  but 
before  it  was  that  effective  shelter  and 
protection  which  it  is  at  this  day  for  the 
liberty  and  the  properties  of  the  people,  I 
am  going  to  show  you  that  there  may  be 
disturbances,  marches  of  bodies  of  armed 
men,  much  more  manifestly  and  palpably 
dangerous,  aye,  and  more  destructive,  than 
any  that  is  proved  before  you  to-day,  which 
yet,  under  this  very  statute  of  Edward, 
which  you  have  now  to  construe,  under 
their  Lordships  sanction  and  direction, 
have  been  held  not  to  amount  to  treason — 
not  to  be  a  levying  of  war  against  the 
Sovereign.  Gentlemen,  I  will  read  to  you 
now  what  stands  recorded  upon  this  very 
subject,  in  order  to  show  how  serious  a 
riot  and  disturbance,  with  a  marching  in 
military  array  there  may  be,  and  yet  not 
amount  to  a  levying  of  war  against  the 
Crown — not  treason.  I  am  reading  from 
Lord  Hale,(a)  who  gives  this  account  of 
two  very  remarkable  cases.    He  says : — 

**  In  the  Parliament  of  the  20th  of  £dward  1 , 
now  printed  in  Mr.  llyley,  page  77,  it  appears 
there  arose  a  private  quarrel  he  (ween  the  Earls 
of  Gloucester  and  Hereford,  two  great  Lords* 
marches,  and  hereupon  divers  of  the  Earl  of 
Gloucester's  party,  with  his  consent,  with  armed 
multitudes  and  banners  displayed,  broke  into 
!  lands  of  the  Earl  of  Hereford  at  Brecknock,  and 
there  committed  great  depredations,  and  killed 
many,  and  burnt  houses,  and  committed  divers 
outrages ;  and  the  like  was  done  by  the  Earl  of 
Hereford  and  his  party  upon  the  Earl  of  Glouces- 
ter. They  endeavoured  to  excuse  themselves 
by  certain  customs  between  the  Lords*  marches. 
By  the  judgment  of  the  Lords  in  Parliament 
their  royal  franchises  were  seized  as  forfeited 

(a)  1  Halo,  P.O.  1 S5. 
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cluriug  their  li?«8,  and  they  committed  to  prison 
till  ransomed  at  the  King's  pleasure." 

They  did  not  escape  punishment,  you 
will  observe.  No  man  can  commit  these 
outrages  with  impunity  under  the  law  of 
England. 

"  Although."— 
Lord  Hale  says, — 

**  here  was  really  a  war  leyied  between  these 
two  earls  ;  yet,  inasmuch  as  it  was  in  a  private 
quarrel  between  them,  it  was  only  a  great  riot 
and  contempt,  and  no  levying  of  war  against  the 
King ;  and  so  neither  at  common  law  nor 
withm  the  statute  of  25th  Edward  3,  if  it  had 
been  then  made,  was  it  high  treason." 

Gentlemen,  I  will  show  you  in  this  very 
case,  that  the  riot  of  which  the  witnesses 
have  spoken  was  not  so  great  as  that 
complained  of  against  the  Earl  of  Here- 
ford ;  and  that,  though  not  arising  from  a 
f)rivate  quarrel,  it  was  at  all  events  for  so 
imited  a  purpose  that  it  cannot,  without 
an  overstrainmg  of  the  statute,  be  called 
a  levying  of  war  against  the  Sovereign, 
and  t  know  you  will  not  call  it  so.  I 
know  you  will  find  that  it  was  a  grievous 
offence ;  but  I  know  you  will  not  be  par- 
ties to  overstraining  the  statute — the  pro- 
tection, the  safeguard  of  the  people — by 
holding,  upon  the  present  occasion,  that 
this  was  a  levying  of  war  against  the 
Sovereign. 

Gentlemen,  there  is  another  case  men- 
tioned, and  perhaps  a  more  important 
one(a) : — 

*'  It  appears  by  Walsingham,  in  the  year  1403, 
a  great  rebellion  was  raised  against  Henry  4. 
by  Henry  Percy,  son  of  the  Earl  of  Northum- 
berland^  and  others.  The  earl  gathered  a  great 
force,  and  actually  took  part  with  neither,  but 
marched  with  his  force,  as  some  thought,  to- 
wards his  son,  and,  as  others  thought,  towards 
the  King  pro  redintegrando  pacts  negotio ;  he 
was  hindered  in  his  march  by  the  Earl  of  West- 
moreland, and  returned  to  his  house  at  Werk- 
worth  I  the  Kin^  had  the  victory.  The  earl 
petitioned  the  King ;  the  whole  fact  was  exa- 
mined in  Parliament ;  the  King  demanded  the 
opinions  of  the  judges  and  his  council  touching 
it ;  the  Lords  protest  the  judgment  belongs  in 
this  case  to  them." 

Gentlemen,  if  there  were  at  this  day,  as 
there  would  be  with  such  judges  as  we 
have  now  the  happiness  to  live  under,  as 
there  would  have  been  but  for  those  deci- 
sions in  the  time  of  Heriry  8.  and  Eliza- 
beth, an  equal  law  for  any  helpless  prisoner 
at  the  bar,  and  a  mode  of  administering  the 
law  as  favourable  to  the  prisoner  as  that 
which  existed  for  this  nobleman  in  the  time 
of  ITenry  4.,  Isav,  gentlemen,  that  no  deci- 
sion of  the  kind  I  have  referred  to  ever 
would  have  arisen,  and  there  would  have 
been  no  levying  of  war  held  to  have  taken 

(a)  1  Hale  P.C.  135. 


place  unless  there  had  really  been  an  at- 
tempt directly  to  dethrone  or  to  put  to  death 
the  Sovereign  of  the  realm.  And,  more- 
over, it  would  have  been  left  as  matter  of 
fact  to  juries,  and  not  have  been  treated  as 
matter  of  law  by  the  judges  ;  for  here  the 
Lords  of  Parliament,  who  were  the  peers 
of  the  Earl  of  Northuniberla7id,  insisted 
that  it  should  not  be  left  to  the  jadges  to 
be  dealt  with  as  matter  of  law ;  they  in- 
sisted upon  their  constitutional  right,  and 
the  right  of  the  Earl  of  Northumherland  to 
be  tried  by  his  peers,  and,  as  a  matter  of 
fact,  they  decided  it  without  receiving  the 
law  upon  the  subject  from  the  judges: — 

"The  Lords,  by  the  King's  command,  take 
the  business  into  examination,  and  apon  the 
view  of  the  statute  of  25  Edward  3.  and  the 
Statute  of  Liveriet,  adjudged  that  what  was 
done  by  the  earl  is  not  treason  nor  felony,  but 
only  a  trespass,  for  which  the  said  earl  ought  to 
make  fine  and  ransom  at  the  will  of  the  King ; 
but  Henry  the  son  was  attaint  of  treason." 

Lord  Hale  observes : — 

"  It  apears  not  what  the  reason  of  that  judg- 
ment was,  whether  they  thought  it  only  a  com- 
passing  to  levy  war,  and  no  war  actually  levied 
by  him,  because  not  actually  joined  with  his 
son ;  or  whether  they  thought  his  intention  was 
only  to  come  to  the  King  to  mediate  peace  and 
not  to  levy  a  war  nor  to  do  him  any  bodily 
harm ;  that  it  was  indeed  an  offence  in  him  to 
raise  an  army  without  the  King's  commission.*' 

And  I  pray  your  attention  to  that  ex« 
presaion,  because  I  find  in  the  opening  of 
my  learned  friend  the  Attorney  GerieraX,  in 
the  only  part  of  his  opening  in  which  he 
professes  to  give  a  direct  object  to  this 
tumultuous  assembly,  he  talks  about  super- 
seding the  authority  of  the  Crown ;  a  very 
vague  and  indefinite  phrase  ;  bat  here  you 
find  that  when  an  earl,  in  the  days  of  the 
Henrys  and  the  Edwards,  did  aotually 
supersede  the  authority  of  the  Crown  by 
levying  and  raising  a  large,  numerous,  and 
powerful  army,  and  marching  it  through 
the  northern  counties  and  across  the  coun- 
try; even  that  was  held  not  to  be  hi^h 
treason ;  that  was  held  merely  a  great  mis- 
demeanor and  a  great  offence,  for  which 
the  earl,  deeming  himself  mercifully  dealt 
by,  paid  a  very  large  fine  by  Vray  of  ran- 
som. 

Fore^noM  of  the  Jury:  But  it  appears 
that  upon  that  occasion  the  father  was  not 
present,  only  the  son. 

Kelly :  I  am  aware  that  the  fathe. 
not  present  at  the  battle  of  Shrewsbi 
The  son  certainly  was  a  rebel;  the 
who  has  been  called  the  gallant  Hoisji 
arrayed  and  placed  himself  in  arms,  t 
opposed  one  of  the  most  gallant  of  • 
monarchs,  Henry  5.,  who  was  then  I^' 
of  Wales,  But,  gentlemen,  what  I  h 
been  reading  to  you  relates  not  to  the  i 
but  to  the  father.    What  was  sa'''  *" 
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treason  in  the  ftithcr  was  this :  the  father 
raised,  in  his  own  county  of  Northumber- 
land, a  large  and  numerous  army,  and  he 
marched  at  the  head  of  that  army  across 
the  northern  counties,  as  everybody 
thought,  to  assist  his  son.  The  offence, 
however,  though  it  was  undoubtedly  a 
levying  of  war,  was  not  high  treason, 
al^ough  no  doubt,  if  he  had  joined  the 
son  and  actually  attacked  the  Prince  of 
Wales  in  person  at  the  head  of  the  royal 
forces,  that  would  have  been  high  treason. 
I  only  referred  to  this,  gentlemen,  for  the 
pur{>08e  of  showing  you  that  the  mere 
levying  of  war,  unless  it  be  directly  against 
the  Sovereign,  or  against  the  royal  autho- 
rity, does  not  amount  to  treason.  If  the 
gentleman  who  was  kind  enough  to  address 
that  question  to  me  supposed  at  the  mo- 
ment that  it  was  only  the  son  who  was  at 
the  head  of  this  army,  and  not  the  father, 
the  matter  has  been  misunderstood.  The 
father  placed  himself  at  the  head  of  the 
army ;  the  father  marched  across  the  north 
of  England,  towards  Shrewsbury,  and  was 
there  met  by  the  Earl  of  Westmoreland ; 
he  was  there  present  at  the  head  of  those 
bodies  of  armed  men ;  but  the  lenient  con- 
struction was  put  upon  this  act  which 
oaght  to  be  put,  and  must  be  put,  upon 
every  act  upon  which  a  doubt  can  arise 
where  the  charge  is  so  great  as  that  of 
high  treason.  At  the  battle  of  Shrewsbury 
no  doubt  the  son,  Hotwur,  was  present, 
and  he  fell,  gallantly  fighting  against  the 
Prince  of  Wales.  The  father  happened, 
fortunately  for  him^  to  be  stopped  by  the 
Earl  of  Westmoreland  before  he  arrived  at 
Shrewsbury.  Although,  therefore,  he 
clearly  did  that  which  was  a  levying  of 
war,  that  vi  marching  across  the  country 
at  the  head  of  ten  thousand  armed  men  in 
battle  array,  still  it  was  not  treason.  And 
why  was  not  it  treason  P  It  was  because 
the  Lords  of  Parliament,  who  were  the 
jury  to  try  the  Earl  of  Northuw^erla/nd, 
thought  th)At  perhaps  he  did  not  intend  to 

attack  the  Eing's'forces 

Attorney  General :   Possibly    to    assist 
them. 

Kelly:  PoBsiblv,  as  my  learned  friend 

says,  to  assist  them.    (Gentlemen,  I  can 

only  say  that,  if  there  be  a  doubt  in  this 

case,  and  you  deal  as  mercifully  with  the 

^yit^TLCT  at  the  bar  as  the  Lords  of  Parlia- 

\t  dealt  with  their  peer,  the  Earl  of 

ihumherland,  he  will  go  free  from  that 

in  perfect  safety.  .  For  what  was  the 

i  there  P    Here  was  Hotspur,  with  an 

ifficient  force,  pressed  and  hemmed  in 

l^e  most  gallant  warrior  of  the  day,  in 

ger  of  his  life,  which  he  shortly  after- 

QS  lost^  falling  in  the  field;  his  own 

er  marches  towards  the  spot,  at  the 

i  of  ten  or  twelve  thousand  armed  men* 

ouestion  of  fact  for  the  peers,  who 


were  his  jury,  was,  Did  he  march  to  assist 
the  King,  or  did  he  march  to  assist  his 
own  son  P  Why,  gentlemen,  who  can  doubt 
that  he  marched  to  assist  his  own  son — to 
save  his  son's  life  P  But  being  stopped  and 
delayed  by  the  Earl  of  Westmoreland,  he 
arrived  too  late — ^his  gallant  son  had  fallen ; 
and  when  that  question,  which  was  a 
question  of  fact,  like  that  which  you  have 
to  try,  when  that  Question  came  before 
the  peers  of  the  Earl  of  Northwnberland, 
they  acauitted  him  of  the  treason ;  although 
I  should  have  supposed  no  man  could 
doubt  that  when  an  earl  marches  at  the 
head  of  ten  or  twelve  thousand  men,  with- 
out lawful  authority,  towards  his  son,  who 
was  in  rebellion,  that  he  goes  to  assist  his 
son,  and  not  to  support  the  Soverei^, 
who  had  already  sufficient  to  support  him. 
GTentlemen,  this  proves  to  you  that  where 
a  doubt  exists  as  to  whether  treason  has 
been  committed,  whether  it  be  a  peer  or  a 
peasant,  whether  the  jury  who  are  to  de- 
cide the  question  be  the  House  of  Lords 
or  twelve  gentlemen  assembled  like  you 
in  the  jury  box,  they  are  bound  to  put  the 
most  lenient  construction  upon  the  case ; 
and  if  they  can  raise  a  doubt  as  to  the  in- 
tent of  the  party,  they  are  to  give  to  the 
accused  the  benefit  of  that  doubt  and  to 
acquit  him. 

Gentlemen,  there  is  a  still  later  case,  in 
coniparatively  modem  times,  the  case 
of  Lord  George  Gordon,{a)  Now  here 
was  a  young  nobleman  of  great  talent,  of 
great  influence,  and  I  believe  of  no  small 
powers  of  eloquence,  who  had  assem- 
bled no  legs  than  twenty  thousand  men 
ill  order  to  petition  Parliament,  and  to 
make  a  strong  demonstration  of  force  and 
numbers  to  support  the  petition  against 
an  Act  which  had  some  little  time  before 
been  passed  for  the  relief  of  Boman  Catho- 
lics, which  was  called  Sir  George  Savile's 
Act.  In  that  case  twenty  thousand  men 
marched  from  St.  George's  Fields  to  the 
House  of  Commons;  not,  mind,  as  at 
Newport,  at  a  distance  from  the  seat  of 
Government,  but  marched  actually  to  the 
House  of  Commons,  at  the  time  when  cer- 
tain resolutions  with  a  view  to  the  repeal 
of  Sir  George  8avile*8  Act  were  actually 
debating  in  that  assembly.  These  twenty 
thousand  men,  convened,  prompted,  di- 
rected and  encouraged  by  Lora  George 
Gordon,  appeared  at  the  House  of  Commons 
to  present  that  petition,  and  almost  filled 
the  lobby;  so  that  actually  when  the 
House  was  about  to  divide,  they  coidd  not, 
from  the  arrangements  then  made,  do  so, 
in  consequence  of  the  lobby  being  filled  by 
those  petitioners.  Gentlemen,  the  ques- 
tion arose  there  whether  high  treason  had 
been  committed  by  Lord  George  Gordon, 

(a)  21  St.  Tr.  485. 
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That  multitude,  having  first  proceeded  to  I  Gentlemen,  I  will  only  now  trouble  you 
the  House  of  Commons,  and  there  at-  '  with  a  reference  to  what  my  Lord  Mane- 
tempted  to  intimidate  and  overawe  the  field  said  upon  this  very  occasion  to  which 
Legislature  while  actually  discussing  an  I  have  adverted,  because  that  case  ex- 
impoi-tant  public  measure,  afterwards  de-  tremely  resembles  in  many  of  its  pamful 
parted,  and  increased  in  their  numbers,  ;  features  the  case  which  you  have  now  to 
and  committed  such  dreadful  and  flagrant  consider.  In  both  these  cases  there  had 
outrages,  that  for  some  two  or  three  days  been  multitudes  of  persons  assembled  to- 
half  London  was  in  their  hands.  They  ■  gether  ;  in  both  cases  there  had  been  gr^t 
burnt  down  the  house  with  all  that  it  con-  outrages.  I  have  described  them  in  the 
tained,  of  the  then  learned  and  excellent    case  of  Lord  George  Gordon—jon  but  too 


Lord  Chief  Justice  of  the  King's  Bench, (a) 
and  I  believe  at  one  moment  of  time  there 


well  know  them  in  the  case  which  is  now 
before  you. 


were  no  less  than  thirty  fires  raging  in  |      Gentlemen,  when  the  whole  case  had 

the  metropolis  ;    and    all  this  with   the  i  been  gone  through— when  Lord  Mansfi^eid 

-  -      -   -  -  ,      ,  .     .       «   jjQ^  jg^^jj  down  the  law,  in  much  the  same 

way  as  I  ventured  humbly  to  state  it  to 
you  under  the  correction  of  their  Lord- 
ships, he  proceeds  in  this  way,  in  charging 
the  jury  who  had  to  decide  upon  Lord 
George  Gordon's  guilt  or  innocence — ^upon 


direct,  decided,  and  avowed  object  of 
changing  the  law — of  causing  the  repeal  of 
an  Act  for  the  relief  of  Boman  Catholics. 

Gentlemen,  Lord  George  Gordon  was 
indicted  for  high  treason.  It  was  then 
clearly  laid  down  by  the  Lord  Chief  Justice, 
and  there  can  bo  no  doubt  that,  as  the  law  |  his  life  or  death  :— 
now  stands,  it  was  correctly  laid  down,  that 
the  acts  done  by  that  assembly  did  amount 
to  a  levying  of  war.  That  was  so  laid 
down.  Therefore,  gentlemen,  there  was 
— and  it  was  admitted  and  conceded  by 
the  counsel  for  the  prisoner — a  levying 
of  war.  The  question  then  arose,  whether 
the  object  and  intent  in  the  mind  of  Lord 
George  Gordon,  the  prisoner  at  the  bar, 
was  of  a  treasonable  nature;  and  evi- 
dence was  brought  with  a  view  to  satisfy 
the  jury  that  he  became  a  party  to  the 
proceedings  of  that  assembly  with  a  trea- 
sonable intent.  Did  he  intend  to  com- 
pel by  force  the  Legislature  to  alter 
the  law?  Did  he  intend  to  subvert  the 
constitution  P  That  was  the  question  of 
fact ;  and  there,  though  there  was  evidence 
against  him  incomparably  stronger  than 
any  that  has  hero  appeared  against  the 
prisoner  at  the  bar,  yet,  after  an  impartial 
trial  before  learned  and  enlightened  judges, 
and  before  a  bold  and  honest  jury  of 
Englishmen,  Lord  George  Gordmi  was 
acquitted  of  the  charge  of  high  treason. 
It  was  held,  no  doubt,  to  be  a  grievous 
misdemeanour.  Many  persons  were  pun- 
ished in  other  ways  who  had  been  parties 
to  that  proceeding.  Lord  George  Gordon 
himself,  if  he  had  been  indicted  for  a  riot 
and  a  tumult,  would  no  doubt  have  suffered 
the  punishment  which  he  merited  ;  but  as 
they  had  thought  proper  to  indict  him  for 
high  treason,  though  there  was  unques- 
tionably a  levying  of  war,  the  question 
remained,  whether  that  levying  of  war 
was  with  intent  either  to  depose  the  King, 
or  to  overturn  the  Government,  or  by 
force  to  alter  the  law ;  and  there,  in  spite 
of  all  the  outrages  committed,  Lord  George 
Gordon  was  acquitted. 


(a)  Lord  Mansfield. 


"  Having  premised  these  several  propositions 
and  principles,  the  subject-matter  for  your  con- 
sideration naturally  resolves  itself  into  two 
points.  First :  Whether  this  multitude  did  as- 
semble and  commit  acts  of  violence,  with  intent 
to  terrify  and  compel  the  legislature  to  repeal 
the  Act  called  Sir  George  Savile's.  If  upon 
this  point  your  opinion  should  be  in  the  nega- 
tive, that  makes  an  end  of  the  whole,  and ,  the 
prisoner  ought  to  be  acquitted.  But,  if  your 
opinion  should  be  that  the  intent  of  this  multi- 
tude, and  the  violence  they  committed,  was  to 
force  a  repeal,  there  arises  a  second  point, 
whether  the  prisoner  at  the  bar  incited,  en- 
couraged, promoted  or  assisted  in  raising  this 
insurrection,  and  the  terror  they  carried  with 
them,  with  the  intent  of  forcing  a  repeal  of  this 

law."(«) 

Gentlemen,  I  beseech  your  attention  to 
this.  You  will  see  that  there  no  doubt  at 
all  existed  upon  tho  fact  that  there  had  been 
a  riot  and  an  outrage,  amounting,  as  the 
judges  held,  in  point  of  law,  to  a  levying 
of  war ;  it  was  so  held  by  Lord  Mansfield, 
and  no  donbt  could  exist  upon  the  subject. 
But  the  two  questions  that  Lord  Man^fi^ld 
left  to  the  jury  turned  entirely  upon  the 
intent  in  the  minds  of  the  parties  to  the 
riots  ;  that  is,  first,  whether  the  multitude 
acted  with  intent  to  terrify  and  compel 
the  Legislature  to  repeal  the  Act;  and 
then,  if  they  did,  whether  the  prisoner  at 
the  bar  incited  and  encouraged  them  with 
the  same  intent. 

His  Lordship  referred  at  length  to 
whole  of  the  evidenjce;  he  then  repea 
this : — 

"  The  points  for  you  to  determine  are,  whet 
this  multitude  were  assembled  and  acted  v 
an  intent  to  force  a  repeal  of  this,  called 
George  Savile's  Act ;  and  if  you  thmk  such 


(a)  21  St.  Tr.  647. 
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the  intent,  whether  the  prisoner  had  the  same 
intent,  hj  the  terror  of  an  outrageous  multitude, 
and  the  violences  they  committed  and  threatened, 
to  force  a  repeal  of  this  Act.  If  you  think 
there  was  such  an  intent  in  the  multitude,  in- 
cited, promoted  and  encouraged  hy  the  prisoner, 
then  you  ought  to  find  him  guilty." 

So  that  he  again  leaves  two  qnestions ;  i 
the  one  as  to  the  intent  of  the  mnltitude, 
the  other  as  to  the  intent  of  the  prisoner 
at  the  bar.  And  his  Lordship  adds  that 
which  the  learned  jndges  here  will  add 
to  whatever  direction  they  shall  give  to 
you, 

"  if  the  scale  should  hang  doubtful," — 

when  you  are  considering  what  was  the 
design  and  intent  in  the  mind  of  the  pri- 
soner at  the  bar — 

'*  if  the  scale  should  hang  doubtful,  and  you  are 
not  folly  satisfied  that  he  is  guilty,  you  ought 
to  lean  on  the  favourabld  side,  and  acquit  him." 

That  was  the  charge  of  my  Lord  Mans- 
field;  &jid,  gentlemen,  although  in  that 
case  there  had  been  tumults  and  outrages, 
and  the  multitude,  twenty  thousand  in 
number,  had  been  incited  and  encouraged 
to  come  together  to  the  very  doors  of  the 
Legislature,  to  overawe  them  in  their 
deliberations,  and,  although  you  will  find, 
if  the  case  be  referred  to,  that  Lord  George 
Gordon  was  so  closely  connected  with  them, 
that  during  the  subsequent  riots  and  out- 
rages which  took  place,  he,  like  Mr.  Frost, 
gave  a  protection  to  somebody  who  claimed 
that  protection  at  his  hands,  showing  the 
influence  he  bad  with  the  mnltitude,  still 
Lord  George  Gordmi  was  found  by  the  jury, 
though  he  had  done  wrong,  not  to  have 
the  treasonable  intent  with  which  he  was 
charged,  and  he  was  accordingly  acquitted. 
It  appeared,  gentlemen,  in  evidence  in  that 
case,  that,  during  the  riots,  a  person  named 
Pofid,  who  heard  that  his  house  was  to  be 
next  pulled  down  (they  were  pulling  down 
and  burning  house  after  house  throughout 
the  metropolis),  applied  to  the  prisoner 
for  a  protection,  which  he  presented  to 
him  in  the  following  words,  and  which 
was  signed  by  the  prisoner : — 

**  All  true  friends  to  Protestants  I  hope  will 
tie  particular,  and  do  no  injury  to  the  property 
of  any  true  Protestant,  as  I  am  well  assured  the 

' -'-^'or  of  this  house  is  a  staunch  and  worthy 

""  ♦he  cause. — G.  Gordon." 

5«7e  that  protection  to  the  man, 

ng  that  he  believed  him  to  be  a 

id  to  the  cause,  in  order  that  be  might 

exercise  his  influence  and  power  over 

nltitade  who  were  committing  those 

j^es,  and  under  that  protection  the 

erty,  perhaps  the  life  of  the  man,  was 

3,  and  yet  the  jury  who  tried  Lord 

^"don,  in  a  case  where  no  doubt 


as  to  the  facts  could  present  itself  to  their 
minds,  though  he  might  have  been  guilty 
of  riot,  though  he  might  have  been  guilty 
of  sedition,  though  he  might  have  been 
guilty  of  the  most  unpardonable  and  crimi- 
nal acts,  were  not  satisfied,  notwithstand- 
ing all  this  evidence,  that  he  intended 
to  subvert  the  Government,  or  injure  the 
Sovereign,  and  they  acquitted  him  of  high 
treason.  [Counsel  referred  to  the  form  of 
the  indictment,  and  continued  :] 

Gentlemen,  what  was  the  intent  of  Mr. 
Frost,  as  disclosed  by  the  evidence  P    That 
my  learned  friend,  in  the  statement  that  he 
has  made,  has  intended  to  give  yon  a  fair 
account  of  what  would  be  the  result  of  the 
evidence,  I  do  not  at  all  doubt.   But  let  me 
see  in  what  manner  it  is  that  he  who  had 
previously  considered  the  evidence  looks  at 
the  case.    I  observe  that  after  very  elabo- 
rately referring  to  the  law,  and  after  also 
adverting  slightly  to  the  bearing  of  the 
law  upon  some  of  the  facts,  he  says  (and 
this  is  the  first  indication  of  any  purpose 
which  is  stated  in  the  opening),  **  It  will 
appear  that  there  was  an  armed  insurrec- 
tion of  a  public  nature  raised  and  made 
within  the    realm    for    the    intention  of 
superseding  and  destroying  the  authority 
of  the  Crown."     Now,  I  must  say,  gen- 
tlemen, that  I  looked  for  something  more 
explicit  from  my  learned  friend.     I  know 
of  no  statute  which  makes  it  high  treason 
to  **  supersede  and  destroy  the  authority 
of  the  Crown."    I  know  what  is  meant  by 
superseding  and  destroying  the  authority 
of  the  Crown.     Why,  if  you  lay  hands  upon 
a  single  constable,  and  stop  him  for  a  mo- 
ment in  the  execution  of  his  duty ;  if  you 
usurp  the  power  of  the  Crown  for  a  single 
moment  by  almost  an  innocent  act,  you  su- 
persede and  destroy  for  the  time  the  power 
of  the  Crown.     What  did  my  learned  friend 
mean  by  this  P    I  will  only  observe,  gentle- 
men, that  as  that  is  the  statement  made 
by  the  Attorney  General,  I  have  felt  bound 
to  notice  it.     But  it  seems  to  me  to  leave 
the  case  just  where  the  law  was  before, 
and  that  as  it  was  absolutely  necessary 
that  the  Crown  should  satisfy  you  of  some 
specific  intent  in  the  parties,  my  learned 
friend  need  not  have  resorted  to  this  very 
vague  and  indefinite  mode  of  statement. 

Gentlemen,  fortunately  we  find,  some- 
what further  on,  what  the  real  intent  is. 
And  I  am  now  to  entreat  your  attention 
to  what  it  is  that  the  Attorney  General 
has  brought  before  you  as  the  case  which 
is  to  afiect  the  life  of  the  prisoner  ;  I  hope 
that  I  have  satisfied  you,  and  I  am  sure 
that  my  Lords  will  tell  you,  that  the 
Crown  has  no  right  whatever  to  prove  the 
commission  of  a  number  of  illegal  acts 
from  which  one  purpose,  or  another  pur- 
pose, or  a  third  purpose,  may  possibly  be 
inferrible,  and  then  leave  it  to  the  counsel 
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for  the  prisoner  to  show  that  some  lawful 
purpose,  or  some  purpose  short  of  trea- 
son, was  contemplated  by  the  prisoner 
when  he  did  those  acts.  The  law  is  not 
that  they  are  to  prove  the  commission  of 
a  riot,  the  levying  of  war,  the  overpower- 
ing of  the  army,  if  yon  please,  and  then 
say  to  the  prisoner's  connsel,  **  Now,  then, 
show  that  that  is  not  treason,  if  you  can/' 
They  have  no  right  to  do  that.  They  are 
bonnd  by  the  law — ay,  and  they  are  bound 
by  something  stronger  than  the  law — ^they 
are  bonnd  by  moral  duty  and  humanity, 
to  state  clearly  and  explicitly  in  the  open- 
ing, what  is  th^  purpose  which  they  pro- 
pose to  prove — what  is  the  treasonable 
purpose  which  they  say  the  prisoner  had 
in  view  when  he  did  the  illegal  acts  which 
are  proved. 

This  is  the  statement  of  the  Attorney 
General — that  arriving  at  Newport,  they 
were  to  attack  the  troops,  to  break  down 
the  bridge  which  crosses  the  Usk,  to  stop 
the  mail,  and  the  stopping  of  the  mail 
was  to  be  a  signal,  by  its  non-arrival  for 
an  hour  and  a  half  after  its  usual  time  at 
Birmingham,  for  a  rising  in  that  town, 
and  a  general  rising  throughout  the  north 
of  England,  and  the  law  of  the  Charter 
was  to  be  proclaimed  at  once  throughout 
the  land.  That,  gentlemen,  is  the  trea- 
sonable purpose  imputed  to  the  prisoner ; 
and  now,  oo  not  misunderstand  me;  I 
only  pray  to  God  I  may  not  prejudice  the 
prisoner  by  what  I  am  ^oing  to  say:  I 
freely  admit  to  you  that  if  ]\i5.  Frost  did 
intend  and  design  to  attack  the  soldiery 
at  Newport,  to  make  himself  master  of 
the  town,  to  stop  the  mails,  to  seize  the 
post  ofBce,  and  make  thereby  a  si^al  to 
other  persons  with  whom  he  was  m  con- 
federacy at  Birmingham,  and  that  upon 
that  signal  being  made  they  were  to  rise 
into  rebellion  in  order  that  they  might 
thereby  proclaim  the  charter  to  be  the  ! 
law  of  the  land — gentlemen,  I  admit  that 
that  was  high  treason,  and  he  must  go  to 
an  untimely  grave  for  the  offence  which 
he  has  committed.  Bnt,  as  I  ventured  to 
say  to  you  when  I  began  the  address  I  am 
now  making,  I  will  undertake  to  go  step 
by  step,  sentence  by  sentence,  word  by 
word,  through  this  statement,  and  show 
to  you,  upon  the  evidence,  convincingly 
and  clearly,  beyond  an  approach  to  the 
shadow  of  a  doubt,  that  it  is  impossible  he 
ever  could  have  designed  either  the  one 
or  the  other.  Upon  some  parts  there  is 
an  entire  failure  of  evidence,  and  the  At- 
torney General  might  as  well  ask  you  to 
step  forward  and  thrust  a  knife  into  the 
prisoner's  heart,  and  put  him  to  death,  as 
to  find  him  guilty  upon  such  evidence,  or 
want  of  evidence,  as  now  appears  ;  but 
as  to  the  rest,  I  will  show  you  that,  if  it 
were  worthy  of  credit,  which  it  is  not,  it 


is  evidence  of  that  which  is  absolutely 
impossible. 

Gentlemen,  let  us  go  by  steps.  [All  these 
acts  are  said  to  have  been  done  to  make 
the  Charter  the  law  of  the  land.]  Having 
paid  an  earnest  and  anxious  attention  to 
the  whole  of  this  evidence,  I  do  believe 
that  there  is  not  one  particle  of  evidence 
at  all  bearing,  tending,  or  pointing  to« 
wards  this  essential,  indispensable  portion 
of  the  opening  of  the  Attorney  Gfeneral; 
not  one  particle  of  evidence  pointing,  in 
the  remotest  degree,  to  an  intention  to 
declare  the  Charter  as  the  law  of  the  land. 
My  learned  friends  will  be  kind  enough 
to  correct  me  if  I  am  wrong.  I  do  not 
believe  that  throughout  the  whole  of  the 
evidence  the  word  "  Charter  "  was  once 
introduced  or  mentioned;  and  yet  these 
men  are  being  tried  for  high  treason,  to 
be  sent  to  a  bloody  grave,  because  they 
have  conspired  to  make  the  Charter  the 
law  of  the  land  1  Oat  of  the  thirty-nine 
witnesses  whom  they  have  called,  out  of 
seventy  whom  they  ought  to  have  called, 
there  is  not  one  that  has  even  pronounced 
this  word  **  Charter  " ;  afld  yet  this  is  said 
to  be  a  treasonable  conspiracy  to  make  the 
Charter  the  law  of  the  land ! 

Grentlemen,  it  is  not  thos  that  the  pre- 
decessors of  my  learned  friend  have  dealt 
with  prisoners  upon  a  trial  for  their  lives 
on  charges  of  high  treason.  The  counsel  for 
the  prisoner,  who  successfully  defended 
Lord  George  Gordon,  knew  what  he  had  to 
deal  with.  He  knew  that  he  had  to  deal 
with  a  charge  of  treasonably  conspiring  and 
levying  war,  in*  order  to  compel  one  branch 
of  the  Legislature  to  repeal  Sir  George 
SaviWs  Act,  in  favour  of  Boman  Catho- 
lics;  he  knew  that  that  was  the  distinct, 
tangible  charge  he  had  to  grapple  witlx 
and  to  overcome. 

Again,  if  we  refer  to  the  cases  of  Hardy(a) 
and  of  Home  Toolce,{b)  we  shall  find  that 
the  charge  was  plain.    The  prisoners,  oue 
afcer  the  other,  as  the  trials  took  place, 
were  charged  with  a  design  to  subvert  the 
constitution  and  laws  of  the  country,  by 
setting  aside  the  Parliament  and  establish- 
ing a  convention.    That  was  shortly  after 
the  French  Eevolution,  when,  among  the 
numerous  forms  of  government  to  which 
that  unfortunate  people  then  resorted,  was 
a  convention  of  the  people ;  and  the  pri- 
soners were  charged  with  having,  in 
tation  of  their  French  brethren,  desig. 
to  overturn  the  law  and  Government 
England,  and  to  establish  in  its  plac4 
convention  similar  to  that  which  exic 
in  France.    That,  again,  was  a  plain  ] 
intelligible  charge,  and    one  which 
prisoners  and  their  counsel  could  i 


(a)  24  St.  Tr.  400. 
(6)  25  St.  Tr.  1. 
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and  deal  witli ;  and  the  evidence  produced 
for  the  prisoners,  as  well  as  the  cross-ex- 
amination of  the  witnesses  called  on  the 
part  of  the  Crown,  was  all  directed  to 
show  that  the  party  had  no  such  object 
as  to  establish  a  convention ;  of  their  at- 
tempt to  establish  which  there  was,  how- 
ever,  so  very  forcible  and  cogent  evidence. 
When  we  come  to  WcUsoris  case, (a)  we 
find  that  design  was  also  to  subvert  the 
coDEtitntion  of  the  country.  He  was 
charged  with  a  design  and  intent  to  seduce 
the  soldiery,  and  to  establish  a  provisional 
government.  Again,  in  ThisUetoood^e 
ca8e»(&)  the  latest  that  I  remember,  when 
ThisUewood  and  his  confederates  wore  in- 
dicted for  high  treason,  they  were  charged 
with  a  substantive  act  of  treason,  namely, 
with  an  attempt  to  murder  the  whole  of 
the  Cabinet  Ministers  on  a  particular  day, 
when  they  were  to  be  assembled  at  the 
lESarl  of  Harrowby*a,  in  Grosvenor  Square, 
at  a  Cabinet  dinner ;  after  which  they 
were  to  possess  themselves  of  the  barracks, 
set  fire  to  London,  and  to  establish  them- 
aelves  as  a  provisional  government  at  the 
Mansion  Honse.  Gentlemen,  there  r>roof 
was  given,  and  proof  which  convincea  the 
jary,  even  at  the  expense  of  the  lives  of 
the  prisoners,  that  they  did  design  to 
maroer  in  cold  blood  the  whole  of  the 
Cabinet  Ministers;  that  they  did  design 
to  overturn  the  established  Government 
of  the  country,  and  to  erect  in  its  place 
»  provisional  government  of  their  own, 
which  was  to  be  established  at  the  Man- 
aion  House. 

€renilemen,  in  all  those  cases,  the  effect, 
the  object,  the  nature  of  the  alteration  of 
the  law  which  was  to  be  obtained  by  the 
illegal  measures  of  the  parties  accused 
was  fairly  stated  in  the  opening  speech 
for  the  Crown ;  and  it  was  such,  that  the 
prisoner's  counsel  had  the  means  of  deal- 
ing with  it  in  evidence.    But  here,  in  a 
case  in  which  the  question  of  treason  or 
no  treason  depends,   not  upon  whether 
there  was  an  armed  and  mischievous  mul- 
titude, which  I  have  admitted  over  and 
over  again  there  was,  but  upon  whether 
the  prisoner  at  the  bar  and  others  de- 
signed to  overturn  the  Government  of  the 
country,  and  to  establish  some  other  sys- 
tem in  place  of  it,  and  where  the  Attorney 
(7fl«0raZ  has  opened  what  would  no  doubt 
>ant  to  the  crime  of  high  treason,  if  it 
)  proved,  that  the  object  was  to  over- 
the  Government  of  the  country,  and 
reclaim  the  Charter  as  the  law  of  the 
".  throughout  the  country,  you  have 
one  particle,  one  iota,  one  letter  of 
f  from  the  beginning  to  the  end  of 


(a)  32  St.  Tr.  1. 
(6)  88St.  Tr.  481. 


the  cause,  tending  to,  pointing  at,  or  bear* 
ing  upon,  that  subject. 

Well,  then,  gentlemen,  if  I  thus  get  rid 
of  the  ultimate  object,  I  have  now  only  to 
deal  with  the  means ;  and  I  trust  I  shall 
show  you  that,  though  there  is  not  the 
same  failure  of  evidence  with  regard  to 
the  means,  there  is  in  this  case  a  total 
failure  of  evidence  to  substantiate  any  one 
of  the  purposes  which  are  said  to  have 
been  entertained  with  a  view  to  this  ulti- 
mate object ;  and  that  the  evidence,  as  far 
as  it  goes,  tends  to  show  that  those  purposes 
were  never  entertained,  and  that  it  was 
impossible  they  ever  could  have  been 
entertained. 

[No  attempt  was  made  to  attack  the 
military.  The  multitude  carefully  avoided 
the  poor-house  where  the  troops  were  sta- 
stationed.  The  intention  to  attack  the 
military  rests  on  the  evidence  of  Harford 
and  Harris.  Harford  only  offered  himself  as 
a  witness  when  he  was  himself  in  prison 
and  in  danger,  and  when  he  was  told  that  he 
could  regain  his  liberty  by  giving  evidence 
against  Mr.  Frost  Harford's  statement 
about  attacking  the  soldiers  is  contradicted 
by  another  Crown  witness,  Hodge,  whom 
the  Solicitor  General  cannot  refuse  to  be- 
lieve. Hodge  says  that  on  that  very  even- 
ing a  man  came  into  the  room  with  a 
glazed  hat,  who  said  ''he  had  just  come 
from  Newport,  and  that  the  soldiers  were 
all  Chartists."! 

It  may,  perhaps,  occur  to  some  of  your- 
selves that  this  was  a  false  tale,  and  that 
it  was  used  in  order  to  delude  those 
people.  Why,  then,  that  is  open  to  this 
observation.  If  somebody  came  up  and  de- 
ceived the  people  with  the  idea  that  the 
military  were  going  to  join  them  then  they 
at  least  did  not  go  with  the  intention  to 
attack  the  militarv.  As  far,  therefore,  as 
the  attack  upon  the  military  is  to  be  evi- 
dence of  hign  treason,  the  multitude  were 
not  guilty  of  high  treason.  {Harris  is  sup- 
posed to  have  heard  said,  somewhere  in  the 
march  to  Newport,  that  they  were  enough 
to  eat  Newport.  Harris  is  admittedly  a  per- 
jured witness.  Before  the  magistrates  he 
swore  that  he  could  not  hear  what  Davies 
said,  and  he  now  comes  and  tells  you  that 
is  false.  He  has  also  admitted  that  at  one 
examination  he  was  so  drunk  that  he  did 
not  remember  afterwards  what  he  had 
sworn,] 

Gentlemen,  I  put,  then,  this  to  you  t 
supposing  you  were  trying  the  prisoner 
for  his  life,  not  upon  the  evidence  that 
man  gave  here,  but  upon  the  evidence 
he  gave  before,  upon  an  equally  solemn 
oath,  and  you  believed  his  evidence  and 
convicted  the  prisoner,  and  sent  him  to  an 
untimely  grave,  and  you  were  afterwards 
to  hear  that  the  wretch  had  deluded  and 
deceived  you,  and  that  upon  his  false  tcs- 
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limony  yon  had  sent  a  man  to  the  tomb ; 
what,  I  ask,  wonld  be  the  feelings  of  agony 
and  remoree  which  yon  wonld  endnreP 
And  this  man,  it  appears,  is  one  of  the 
chosen,  for  there  are  seventy  upon  the 
back  of  the  bill ;  there  are  two  hundred 
and  thirty  upon  the  list  delivered  to  ns, 
out  of  those  they  select  thirty -eight  or 
thirty-nine ;  and  this  monster,  perjured 
as  he  is,  is  one  whom  they  select  in  order 
to  sacrifice  the  unfortunate  man  at  the  bar ! 

INo  attack  on  the  military  was  intended, 
nor  was  any  made  in  fact.  Counsel  ft^in 
reviewed  the  evidence  on  this  point.  The 
mob  could  not  have  known  iihat  the  military 
were  in  the  '*  Westgate"  when  they  went 
up  to  it.  Not  a  single  shot  was  fired  after 
the  soldiers  were  unmasked.  Sir  Thomas 
Phillips  and  Sergeant  Daily  were  wounded 
in  the  very  act  of  opening  the  windows. 
If  a  single  gun  had  been  fired  afterwards 
it  must  have  taken  efi'ect.  As  to  the  evi- 
dence of  the  boys  Bees  and  Coles,  it  is 
quite  impossible  that  Frost  could  have 
asked  them  where  the  soldiers  were,  or 
that  they  should  have  been  able  to  answer 
him.  Mr.  FrosVs  character  and  conduct, 
and  the  fact  that  he  left  his  wife  and  chil- 
dren unprotected  in  the  town,  all  prove 
that  he  cannot  have  meditated  the  scene 
of  anarchy  and  mischief  with  which  he  is 
now  charged. J 

Gentlemen,  let  me  refer  you  to  two  or 
three  other  acts  which  the  Attorney  General 
opened,  and  which  are  alluded  to  in  the 
indictment.  It  is  said  that  five  or  ten 
thousand  men  went  down  to  Newport ; 
that  one  object  was  to  blow  up  the  bridge. 
"Why  did  they  not  do  so  P  They  had  powder, 
they  had  arms,  at  least  such  is  the  evidence, 
if  you  are  to  believe  it.  They  had  the 
means ;  but  there  is  not  the  least  attempt 
made  to  do  anything  of  the  kind.  Why 
did  they  not  do  it  P  I  do  not  exactly  see 
what  object  was  to  be  gained  by  blowing 
up  the  bridge  ;  for  if  that  would  stop  the 
communication  with  other  parts  of  the 
country  by  the  mails,  it  would  equally 
stop  the  communication  with  their  friends 
if  they  had  any  general  design  in  view. 
But  if  that  was  one  of  their  purposes,  why 
did  they  not  do  it  P  They  came  into  the 
town  of  Newport  with  the  means  of  doing 
it.  My  learned  friend,  perhaps,  will  an- 
swer that  question. 

[Having  referred  to  the  alleged  design 
to  stop  the  mail  as  a  signal  to  the  Char- 
tists in  Birmingham,  counsel  proceeded :] 
I  have  gone  through  this  part  of  the 
case,  because  it  is  now  the  last  shred,  the 
last  remnant,  of  the  case  for  the  Crown. 
They  set  out  with  telling  you  that  this 
mob  intended  to  establish  Charter  law 
throughout  the  land.  I  have  already  said 
that  there  is  not  to  be  found  in  the  evi- 
dence of  any  one  of  the  witnesses,  given 


in  either  of  the  three  long  days,  the  word 
"  Charter  *'  introduced.  So  much  for  that 
purpose.  They  say  next,  they  were  to 
blow  up  the  bridge.  They  never  attempted 
it.  They  say,  they  ivere  to  attack  the 
military.  They  passed  by  the  station  of 
the  military,  and  never  attempted  t^  at., 
tack  them,  or  insult  them ;  they  went  to 
the  place  where  the  military  were,  and 
the  moment  the  military  appeared,  they 
received  their  fire,  and  dispei'sed.  They 
were  to  seize  the  post  office.  They  did 
not  do  so ;  they  never  attempted  it,  and 
they  could  easily  have  done  it,  for  a 
woman  keeps  it.  And  now,  upon  this  last 
part  of  the  evidence,  they  call  upon  you  to 
sacrifice  the  life  of  a  fellow  creature,  to 
send  him  to  an  untimely  grave,  because 
the  signal  was  to  be  the  non-arrival  of  the 
mail.  There  is  no  such  mail ;  and  there 
could  be  no  question  whether  the  mail 
was  to  arrive,  or  not  to  arrive.  The 
mail  would  have  gone,  whether  Newport 
existed,  or  had  been  burnt  to  ashes. 

Gentlemen,  what  is  there  then  in  the 
case  P  If  you  are  to  believe  the  witnesses, 
all  these  were  idle  declarations,  which  the 
parties  never  sought  or  attempted  to  carry 
into  efiect,  and  for  this  simple  and  plain 
reason,  because  it  would  have  been  im- 
possible to  do  so.  If  they  had  stopped 
the  mail,  if  they  had  blown  up  the  bridge, 
if  they  had  seized  the  post  office,  if  they 
had  massacred  the  whole  regiment  of  sol- 
diers, the  Bristol  mail  would  still  have 
gone  to  Birmingham ;  and  if  there  had 
been  Chartists  on  the  look-out  there,  they 
would  have  seen  it  arrive  at  the  usual 
time.  That  could  have  been  no  signal  for 
any  rising,  and  all  these  nefarious  acta, 
which  existed  only  in  the  statement  of  my 
learned  friend,  even  if  they  had  been  per- 
petrated, would  have  failed  in  proving  any 
approach  to  a  case  of  high  treason,  because 
there  would  have  been  no  treasonable  ob- 
ject proved,  which  those  acts  wore  in- 
tended to  carry  into  effect. 

But,  gentlemen,  I  do  not  entirely  stop 
there,  even  on  this  point.     You  have  at- 
tended to  the  evidence  ;   you,  therefore, 
are  now  aware  that  this  important  part  of 
the  case  all  rests  upon  the  evidence  of 
those  two  witnesses,  Harford  and  Hodge, 
There  are    some  few  casual  expressions 
from  some  other  witnesses,  but  the  main, 
leugihened,  detailed  statement  or  e: 
sition  of  the  supposed  plan  rests  upon 
testimony  of  Harford  and  Hodge,    U: 
Harford  I  have  already  observed ;  I  - 
pass  by  him. 

[Counsel  referred  at  length  to  the  db 
pancy  between  Hodge's  statement,  thai 
spoke  to  Frost  at  Pye  Comer  and  *^ 
hurried  home,  with  the  evidence  of  W 
who  saw  Hodge  at  the  "  Welch  Oak  '*  o 
two  and  a  half  miles  fVom  Pye  Con — 
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half-past  eight,  and  of  Brough  and  Wat- 
TeinSf  who  stated  that  they  were  parleying 
with  Frost  aboat  their  liberation  at  the 
•*  Welch  Oak  "  at  daybreak,  and  for  some 
little  time  after.] 

Under  these  circumstances,  I  say  they 
have  not  proved  to  you  that  which  the  law 
requires,  that  this  levying  a  war  (if  it  was 
a  levying  of  war)  was  with  intent  to  sub- 
vert the  Government ;  because  they  have 
not  proved  any  one  of  those  acts  to  be 
done  which  they  have  brought  forward, 
and  seek  to  use  as  evidence  that  any  such 
intent  existed. 

It  may  be  expected,  before  I  sit  down, 
that  I  should  say  something  to  you  of 
what  the  real  intent  in  the  mind  of  Mr. 
Frost  was.  Gentlemen,  I,  once  for  all, 
enter  my  solemn  protest,  while  pleading 
for  the  life  of  a  fellow-creature,  against 
snch  a  task  being  imposed  upon  me.  I 
B»y  that  the  Crown  are  bound  by  sure,  by 
certain  evidence,  by  evidence  that  can  ad- 
mit of  no  rational  doabt  in  the  mind  of  the 
most  doubtful,  to  prove  that  intent  them- 
selveSy  and  that  they  cannot  call  upon 
me  to  explain  or  disprove  it.  But  I  do 
think  there  are  materials  in  this  case  upon 
which  I  am  bound  to  address  a  few  words 
to  you.  Gentlemen,  you  find  that  great 
interest,  very  great  excitement  existed  in 
consequence  of  the  fate  of  Vincent;  they 
talked  oi  petitioning  the  Queen  to  liberate 
him,  or  to  mitigate  his  punishment.  You 
find  that  it  is  now  proved  that  Mr.  Frost 
himself,  taking  a  stong  interest  in  this 
man*s  fate,  wrote  to  several  magistrates, 
BO  lately  as  the  month  of  October,  endea- 
vouring to  procure  some  little  ameliora- 
tion of  his  condition.  You  find  that  all 
these  efforts  failed ;  nothing  was  done, 
nothing  seemed  likely  to  be  done.  Those 
men  were  likely  to  suffer  the  fall  term  of 
their  imprisonment ;  the  complaints  of 
their  friends  and  former  companions  were 
treated,  if  not  with  contempt,  at  least, 
with  utter  disregard. 

Gentlemen,   it  is    perfectly  clear  that 

many   of  those    unfortunate,    misguided 

men  had  meditated  an  attempt  to  rescue 

Vincent  from  gaol,  and  many  of  them, 

perhaps  a  large  number  of  them,  would  at 

any  time  have  been  ready  to  march  down 

to  Monmouth,  or  to  the  magistrates  in 

any  other  part  of  the  county,  in  order  to 

pel,  by  force,  the  liberation  of  their 

ad  and  companion,  and  one  who  had 

1  deemed — God  help  us!  I  fear  very 

►neously  —  but  whom  they  had  been 

^ht  to  think  their  adviser,  their  coun- 

>r,  and  their  instructor.     I  am  here 

king  again  upon  the  evidence  for  the 

lecution.    I  think  it  is  the  evidence  of 

nders^    He  says,  on  this  very  night  of 

3rd  of  November,  or  even,  1  believe, 

''"'onday  morning,  while  they  were 


in  full  nsarch  to  Newport,  he  had  his  house 
full  and  his  bam  full  of  people,  and  he 
had  been  told  by  those  people  that  they 
were  going  forward  in  order  to  liberate 
Vhicent  from  gaol. 

It  is  quite  clear,  not  only  that  some 
such  design  had  been  in  agit&tion,  but 
that  it  actually  was  believed  by  many, 
that  those  men  were  marching  only  to 
the  rescue  of  Vincent,  But,  gentlemen, 
what  was  the  answer  of  Zephaniah  WiU 
liams,  when  the  witness  Saunders  said 
to  him,  *'  Why,  a  great  number  of  the 
men  who  had  been  takinc;  refuge  in  my 
house  from  the  wet,  tell  me  you  are 
marching  upon  Monmouth,  and  are  going 
to  liberate  Vincent,  Is  that  so  ?  "  What 
did  he  answer  P  *  *  No,  we  do  not  attempt 
that ;  we  are  going  to  give  a  turn  as  far 
as  Newport."  Does  he  answer,  **  Oh, 
no,  our  purpose  goes  far  beyond  that  ; 
we  are  not  thinking  of  poor  Vincent  now  ; 
we  are  going  to  make  ourselves  masters 
of  the  town  of  Newport.  We  are  going 
to  stop  the  mail,  and  give  a  signal  in 
the  north,  and  throw  the  whole  country 
into  rebellion,  and  make  the  Charter  the 
law  of  the  land."  If  he  had  answered 
that,  gentlemen,  and  it  had  been  proved 
by  credible  witnesses,  the  case  might  have 
gone  hard  with  him.  But  what  is  his 
answer,  as  proved  by  the  witness  for  the 
Crown  ?  His  answer  is,  **  We  do  not  go  so 
far  as  that.  We  are  not  going  to  attack 
Newport.  We  are  not  going  to  make  a 
forcible  attempt  to  rescue  Vincent,  but 
merely  to  take  a  turn  to  Newport  to  show 
ourselves  ;  that  is  all  we  are  going  to  do." 
.  And,  gentlemen,  in  the  face  of  that,  can 
the  Law  Officers  of  the  Crown  ask  you  to 
believe  this  to  be  treason  P 

But  you  find  that  is  confirmed  by  other 
witnesses  with  respect  to  Frost.  He  does 
not  say,  **  Fire  upon  the  inn  "  ;  he  does  not 
say,  **  Fire  upon  the  people  "  ;  he  does  not 
say,"  Blow  up  the  bridge,"  or,  **  Seize  the 
post  office,"  or  "Attack  the  military"; 
"  confront  and  assail  the  soldiers  " ;  he 
says  nothing  of  the  kind ;  and  when  he 
goes  up,  with  five  thousand  men  at  his 
back,  to  the  **  Westgate"  Inn,  he  says  no 
more  than  this — I  believe  it  is  the  only 
expression  proved  against  him — **Go,  my 
men,  turn  round,  and  show  your  appear- 
ance in  front."  Why,  gentlemen,  what  is 
thisP  It  shows  that  there  was  an  agita- 
tion ;  that  there  was  an  excitement ;  that 
there  was  a  feeling  of  grievance  or  ill- 
usage  on  the  part  of  these  men.  They 
were  ready,  no  doubt,  to  embark  in  any 
enterprise  for  the  rescue  of  their  friends 
in  prison,  Vincent  and  the  others.  Some 
of  them  went  forward  with  that  intention  ; 
but  I  call  upon  you  as  Englishmen,  as 
fathers  of  families,  as  those  who,  like  your 
predecessors,  are  to  be  the  eternal  safe- 
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guards  of  the  liberties  of  our  country,  to 
put  a  more  mild  and  lenient  construction 
on  their  conduct,  and  to  believe  that  they 
acted  in  this  manner  for  the  sake  of 
making  a  demonstration  of  their  force,  in 
order  to  ensure  a  favourable  reception  of 
the  application  which  they  were  aoout  to 
make  to  rescue  Vincent  and  their  other 
friends. 

Are  these  things  uncommon  P  Gentle- 
men, I  shall  not  ^llow  my  learned  friend, 
Sir  Frederick  PoUoch,  in  referring  to  the 
history  of  the  times;  but  surely  we  all 
who  have  our  eyes  open,  and  who  look  at 
the  passing  events  of  the  day,  cannot  but 
recollect  in  this  kingdom,  to  say  nothing 
of  Ireland,  that  demonstrations  have  been 
made,  not  for  particular  objects,  but  for 
public  and  general  objects.  When  one 
hundred  thousand  men  were  assembled  at 
Birmingham,  ready  to  march  from  Bir- 
mingham to  London,  in  order  by  demon- 
stration of  physical  force  to  overawe  the 
House  of  Lordis,  and  compel  them  to  pass 
the  Beform  Bill,  I  ask  whether  the  minis- 
ters who  have  sent  my  learned  friends 
here,  indicted  any  of  the  one  hundred  thou- 
8and(a)  P  No ;  they  felt  that  in  times  of 
excitement,  under  real  or  supposed  grie- 
vances, agitation  would  prevail,  and  was 
best  met  by  lenity  and  mildness.  If  there 
be  a  breacn  of  law,  if  there  be  an  injury 
to  property,  if  there  be  still  more,  an  at- 
tempt to  take  away  life,  punish  it;  but 
punish  it  as  it  deserves;  do  not  inflict 
upon  it  the  punishment  due  only  to  the 
crime  of  high  treason  ;  do  not  make  men 
traitors  against  their  will,  but  foster  and 
cherish  their  loyalty  while  it  yet  remains 
in  their  breasts.  Nobody  ever  dreamed 
when  that  meeting  assembled  ready  to 
march  to  London  that  they  were  guilty  of 
treason.  No ;  and  when  a  large  body  of 
men  went  at  another  time  from  **  White 
Conduit  House"  down  to  the  House  of 
Commons,  if  they  had  met  in  their  path 
with  resistance,  if  any  person  had  at- 
tempted to  turn  them  aside,  or  something 
else  had  raised  their  blood,  and  put  them 
in  a  state  of  excitement,  misery,  mischief 
and  bloodshed  might  have  happened,  for 
which  they  would  justly  have  been  pun- 
ished; but  still  it  would  be  no  treason. 
As  here,  if  this  was  meant  as  a  demon- 
stration of  force,  however  dangerous, 
however  criminal  according  to  the  law  of 
the  land,  however  it  makes  the  parties 
responsible  for  all  the  consequences  that 
occurred,  you  cannot  fasten  upon  them 
the  high  and  more  aggravated  crime  of 
treason,  unless  you  are  satisfied  that  they 
did  intend  by  this  means  to  subvert  the 
Government  and  Constitution ;  and  I  hare, 

(a)  See  above,  p.  32 1(a). 


I  trust,  shown  you,  that  there  is  no  evi- 
dence of,  and  no  pretence  for,  that. 

Grentlemen,  let  us  see  what  did  actually 
lead  to  the  unhappy  outbreak  and  cala- 
mity which  has  led  to  this  serious  charge. 
The  Crown  say  that  when  the  multitude 
went  to  the  door  of  the  "  Westgate  "  Inn, 
their  cry  was,  *'  Surrender  yourselves  our 
prisoners."  That  is  their  case.  I  say  they 
never  made  any  such  demand  ;  they  never 
had  any  such  purpose ;  they  sought  to 
liberate  their  own  friends  and  fellows; 
and  that  which  they  demanded,  and  all 
that  they  demanded,  was,  "  Surrender,  or 
give  us  up  our  prisoners."  That  is  my 
case.    You  shall  judge  between  us. 

[On  the  part  of  the  Crown  Oliver  is  the 
only  witness  who  deposes  to  the  expression, 
**  Surrender  yourselves  our  prisoners."] 
Why,  then,  gentlemen,  if  that  evidence 
stood  alone,  I  ask  you  whether  there  is  any 
one  among  you  could  sleep  in  your  beds  at 
night,  if  you  were  to  put  a  man  to  death 
upon  the  evidence  of  a  single  witness, 
trusting  to  his  accuracy  in  speaking  to  a 
single  word,  who  admits  that  he  heard 
these  words  imperfectly,  and  that  they 
were  used  in  a  scene  of  great  confusion, 
danger,  agitation,  and  alarm  P  Gentle- 
men, I  feel  that  it  would  be  really  sup- 
posing that  I  was  not  addressing  a  British 
iiiry  in  a  case  of  life  and  death,  if  I  were 
to  imagine  you  would  doubt  about  it. 
Let  me  call  your  attention  to  the  witnesses 
on  the  other  side.  We  have  called  three 
or  four;  we  have  called  Wilton,  Frost, 
Gould,  Patten,  and  finally,  to-day,  WU- 
liams,  who  all  proved  this,  that  the  multi- 
tude as  they  were  coming  round  to  the 
**  Westgate  "  Inn,  and  even  a  little  before, 
declared  that  they  were  going  to  demand 
the  release  of  their  prisoners ;  and  two  br 
three  of  them  actually  prove  that  they 
heard  the  foremost  of  the  mob  go  forward 
and  say,  '*Give  us  up  our  prisoners." 
We  have  proved  that  by  five  different 
witnesses.  \WUliam8,  the  witness  for  the 
Crown,  whose  name  is  in  the  list  delivered 
to  us  under  the  Act,  says  the  demand  was, 
*•  Give  us  up  our  prisoners."!  Williams 
must  have  been  examined  by  some  of  those 
creatures  who  are  getting  up  the  evidence 
to  shed  the  blood  of  their  fellow-men ;  and 
that  witness's  evidence  has  been  kept  back 
from  you,  because,  peradventure,  it  was 
discovered  by  somebody  that  if  ho  "w 
examined  he  could  prove  that  the  real  d 
mand  was  the  release  of  the  prisoner 
and  that  would  have  gone  far  to  dispro 
the  charge  of  high  treason. 

But,  gentlemen,  when  I  come  back 
Ihe  great  question,  Did  the  prisoner  at  t^ 
bar  even  for  one  moment  contemplate  t 
seizure  of  the  town  of  Newport,  the  brei 
ing  out  into  open  rebellion,  a  military  c^ 
flict  or  a  bloody  massacre  on  that  4ta  < 
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of  November  P  I  ask  every  one  of  you  who 
has  a  human  heart  within  his  bosom,  every 
father,  every  son,  every  brother  among 
yon,  can  it  be  credible  or  possible  that  he 
wonld  have  done  so,  leaving  his  helpless 
wife  unprotected,  exposed  to  all  the  fary, 
to  all  uie  danger,  to  all  the  bloodshed 
which  would  have  surrounded  them — his 
wife,  his  &ye  helpless  daughters — I  believe 
both  his  sons — and  that  without  a  word  of 
warning  to  them,  without  a  single  line  or 
syllable  to  say,  *'  Fat  yourselves  for  a  time 
in  some  place  of  safety  "  P  G^entlemen,  it  is 
impoBsible ;  he  must  be  not  only  a  traitor, 
he  must  be  a  monster  in  human  form  if  he 
could  do  BO. 

It  may  have  occurred  to  some  of  you 
that  there  are  some  points  of  this  case 
still  involved  in  mystery,  and  mystery 
which  might  have  been  explained  away 
by  witnesses  whom  you  might  suppose 
it  was  in  the  power  of  the  prisoner  to 
call.  Grentlemen,  it  is  due  to  him  to 
make  one  observation  upon  that  point.  If 
the  Crown  had  indicted  him  for  a  high 
and  aggravated  misdemeanor,  if  they  had 
treated  this  lamentable  outbreak  as  an 
atrocious  and  criminal  riot,  highly  punish- 
able, but  not  affecting  the  lives  of  those 
people  who  had  been  parties  to  it,  he 
would  have  been  able  to  bring  forward, 
with  a  safe  and  easy  conscience,  his  wit- 
nesses to  prove  his  innocence,  or  even  to 
explain  or  mitigate  his  guilt.  But  when 
the  Crown  have  determined  to  proceed 
upon  this  charge  of  high  treason,  which 
involves  the  life  and  the  dreadful  death  of 
everyone  directly  or  indirectljir  engaged  in 
it,  Mr.  Froat  is  in  this  situation :  he  can- 
not bring  forward  one  witness  to  his  con- 
dnct  upon  any  pca*t  of  that  unhappy  day 
without  making  that  witness  himselt  liable 
to  prosecution,  possibly  to  conviction, 
without  placing  his  life  in  imminent  and 
dreadful  danger.  Mr.  Frosty  therefore,  be 
it  for  good  or  for  evil,  is  determined  that 
if  he  is  to  die  he  will  at  least  die  alone ; 
that  he  will  drag  down  no  one  after  him. 
He  has  not  called — ^we  have  not  been  per- 
mitted to  call — a  single  witness  engaged 
in  any  part  of  those  proceedings,  because 
the  prisoner  at  the  bar  will  not  attempt  to 
eave  his  own  life  by  even  endangering  that 
of  any  one  of  the  unhappy  men  with  whom 
it  was  his  fate  to  be  connected  upon  that 
^rtunate  day.  Grentlemen,  in  common 
rity,  then,  make  some  allowances  if 
a  of  the  case  are  involved  in  mystery 
q>lained,  where  you  may  think  wit- 
les  and  evidence  might  have  explained 

ive  no  more  to  say,  gentlemen ;  the 

ler  at  the  bar,  who  stands,  I  hope, 

in  danger  of  a  dreadful  and  bloody 

h  (for  I  believe  the  law  would  even 

-  ^-  *-iiix  a  grave),  appeals  not  to  your 


raerc3%  but  he  appeals  to  your  justice.    I 
know  that,  when  you  have  considered  the 
whole  of  this  case,  if  you  find,  as  I  have 
feebly  endeavoured  to  show  to  you,  that 
the  whole  of  the  evidence  tending  to  prove 
a  treasonable  intent  utterly  and  totally 
fails,  then,  gentlemen,  by  law  he  may  de- 
mand your  acquittal.    But  I  go  further, 
and  the  events  of  this  cause  have  taught 
me  a  lesson  which  even  I  shall  never  lor- 
get :  if  I  were  a  jurymen  I  should  remem« 
ber  and  treasure  it  up  as  I  would  my  heart's 
blood.    It  is  this,  that  a  witness,  without 
intending  to  deceive,  may  in  a  highly  penal 
case,  in  a  case  of  life  and  death,  make  a 
mistake ;  a  jury  may  act  upon  it,  and  a 
fellow-creature  may  be  sacrificed,  and,  un- 
fortunately, when  too  late,  the  mistake 
may  be  discovered.  Remember,  that  police- 
man who  gave  evidence,  I  think,  two  days 
ago,  told  you  that  he  had  been  examined 
before  the  magistrates  ;  that  he  had  made 
oath ;  that  one  Turner,  after  he  had  made 
oath,  was  committed  upon  the  charge  of 
high  treason.     That  man  Turner  might  be 
on  his  trial  now  for  his  life  or  death,  and 
upon  such  evidence  as  that  policeman  gave 
before  the  ma^strates  might  be  convicted. 
He  believed  it  then,  but  now  something 
has  arisen,  and  he  has  a  doubt.     Gentle- 
men, some  other  witnesses  less  conscien- 
tious,  less  scrupulous,  may  have  fallen 
into   a  similar  mistake,  and  think,   oh, 
think,  what  would  be  your  reflections  if, 
when  this  wretched  man  was  consigned, 
not,  as  I  said,  to  a  grave,  but  to  a  dread- 
ful death,  with  scarcely  time  for  repentance 
for  his  sins,  you  were  to  meet  the  wife 
whom  you  would  have  made  a  widow,  and 
the  children  whom  you  had  made  orphans, 
and  you  were  then  to  discover,  when  it 
was  ^too  late,  that  by  some  such  error  as 
that  policeman  made,  you  had  been  mis- 
led, you  had  not  given  suflBcient  weight 
to  some    contradiction,    you    had    disre- 
garded that  which  raised  a  doubt,  think 
what  would  be  your  reflections  I    Gentle- 
men, I  have  exhausted  all  the  strength 
that  I  possess ;  I  can  only  now  thank  you 
for  the  kindness  and  attention  with  which 
you  have  listened  to  me;  and  may  God 
Almighty  guide  you  to  a  just  and  Christian 
verdict. 

TiNDAL,  C.J. :  John  Frost,  now  is  the 
proper  time  for  you  to  be  heard  if  you 
wish  to  address  anything  to  the  gentlemen 
of  the  jury  beyond  what  your  learned 
coimsel  have  said.  You  will  not  be 
allowed  to  be  heard  after  the  Solicitor 
General  has  closed  the  case  on  the  part  of 
the  prosecution. 

John  Frost:  My  Lord,  I  am  so  well 
satisfied  with  what  my  counsel  have  said, 
that  I  decline  saying  anything  upon  this 
occasion. 

Attorney  General :  My  Lord,  before  my 
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learned  friend  the  Solicitar  General  begins 
his  reply,  perhaps  your  Lordships  wonld 
say  how  late  you  think  it  may  be  conve- 
nient to  sit.  'i'he  jnry,  as  well  as  yonr 
Lordships,  mast  no  doubt  be  fatigued.  1 
do  not  at  all  propose  that  your  Lordships 
should  now  adjourn — by  no  means;  bat» 
perhaps,  if  my  learned  friend  should  not 
be  able  to  complete  his  reply  within  the 
usual  hour  of  adjournment,  your  Lord- 
ships would  feel  it  convenient  to  adjourn 
over  to-day,  because  it  would  be  utterly 
impossible  that  the  trial  should  be  finished 
to-night. 

TiNDAL,  C.J. :  That  will  be  impossible. 
The  difficulty  would  be  if  we  were  to  ^ 
on  far  into  to-morrow  before  I  begm 
summing  up.  Just  see  the  inconvenience 
that  the  jury  may  be  put  to.  "We  shall 
certainly  sit  some  time  later  to  give  the 
Solicitor  General  an  opportunity  of  making 
some  progress  in  his  reply. 

Reply. 

Solicitor  General:  May  it  please  your 
Lordships,  Gentlemen  of  the  Jury,  The 
duty  which  you  have  to  discharge,  the 
duty  which  the  learned  judges  have  to 
perform,  and  that  which  rests  upon  me, 
cannot  be  otherwise  than  a  very  pain- 
ful one,  and  one  which,  with  a  view 
to  consult  the  public  safety,  to  do  jus- 
tice ^to  the  country,  to  yourselves  and 
to  the  prisoner,  required,  not  that  you 
should  DC  driven  to  the  discharge  of  it  by 
appeals  calculated  to  shake  your  under- 
standings— by  addresses  which,  instead  of 
being  directed  to  your  judgments,  so  as 
to  enable  you  to  perform  that  duty  with 
satisfaction  to  yourselves,  with  usefulness 
to  the  country,  and  with  justice  to  the 
prisoner,  have  been  urged  in  a  manner 
calculated  to  harrow  your  feelings,  to  dis- 
tract and  embarrass  you,  and  to  deprive 
you  of  your  understandings. 

Gentlemen,  what  is  the  task  which  is 
thus  thrown  upon  me?  I  am  here,  not 
the  enemy  of  that  man — not  here  with 
one  angry  or  unkind  feeling  towards  him. 
God  forbid  that  I  should  hurt  a  hair  of 
his  head,  beyond  what  the  law  and  justice 
require ;  but,  gentlemen,  I  have  a  high, 
and  serious,  and  important  duty  to  per- 
form, which  I  would  perform,  God  knows, 
most  religiously  and  forbearingly,  but 
from  which  I  dare  not  shrink.  The  eyes 
of  the  country  are  upon  you  and  myself ; 
we  have  alike  duties  to  perform ;  I  owe 
the  country,  I  owe  my  Lords  and  you,  a 
duty,  and  I  owe  the  prisoner  at  the  bar  a 
duty.  But  the  learned  gentleman  who 
has  just  addressed  you  has  not  only  made 
that  duty  most  distressing  to  me,  but  has 
almost  incapacitated  me  from  performing 
it.  Why  am  I  to  be  driven  to  repel  appeals 


which  oaght  never  to  have  been  made, 
which  are  inconsistent  with  justice,  and 
destructive  of  safety.  Gentlemen,  ycu 
have  been  asked  what  would  be  your 
feelings  if  you  should  hereafter  meet  the 
wife  whom  you  may  have  made  a  widow, 
or  the  children  wandering  as  beggars  in 
the  streets  whom  your  verdict  wiU  have 
made  orphans.  But,  gentlemen,  I  would 
ask  you,  if  you  have  not  the  manliness 
and  firmness  to  do  your  duty  in  this  hour 
of  trial,  are  there  no  wives  who  may 
become  widows,  are  there  no  children  who 
may  be  left  orphans,  but  those  which  the 
learned  gentleman  has  thought  fit  to  pre- 
sent to  your  notice  ? — ^nay,  you  yourselves 
may  leave  widows,  if  you  have  not  courage 
enough  fairly  to  do  your  duty  in  this 
great  hour  of  peril. 

I  lament  the  course  that  has  been 
taken.  I  own  that  1  supposed  at  one  time 
that  their  Lordships  would  have  thought 
that  the  learned  gentleman  was  proceed- 
ing in  a  tone,  as  it  respected  those  who 
had  the  conduct  of  the  prosecution,  ex- 
ceeding any  limits  to  which  counsel  are 
indulged.  Gentlemen,  I  Uttle  thought 
when  I  appeared  before  you,  under  my 
learned  friend  the  Attorney  GeneroL,  that 
either  he  or  myself  were  to  be  supposed 
to  do  things  which  were  almost  asking 
you  to  pub  a  knife  into  that  man's  heart — 
to  call  upon  you  to  sacrifice  him  and  thir- 
teen others.  Language  like  that  has  been 
indulged  in  towards  those  who  are  not  in 
the  situation  of  the  learned  gentleman — 
who  are  here  to  perform  an  important 
duty,  honourably  to  the  public  and  fairly 
to  the  prisoner.  We  are  here — not  to 
hunt  him  down  to  destruction — we  are 
here  for  the  public  safety — that  safety  is 
never  better  consulted  than  in  securing 
justice  to  every  individual  who  is  called 
upon  to  answer  for  his  acts. 

Gentlemen,  it  is  said,  and  truly  said, 
that  this  is  a  Crown  prosecution.    Gen- 
tlemen, my  old   and  valued    friend  Sir 
Frederick  Pollock  in  the  course  of  the  case 
made  some  observations  which  certainly 
excited  my  surprise ;   but  I  knew  well, 
from  my  kuowledge  of  him,  that  they 
merely  arose  from  the  heat  of  expression 
excited  by  the  deeply  responsible  duty  he 
had  to  perform.     In  the  course  of  his 
address  to  you  he  satisfied  me  upon  that 
subject,  for  I  was  well  persuaded  that 
learned  friend,  my  earliest    friend, 
oldest   friend,   one  from  whom  I  n( 
severed  but  in  one  respect — our  poll 
did  not  quite  accord  ;  but  our  friendf 
has  remained  undisturbed  from  the 
of  our  boyhood — I  therefore  knew  tha" 
him  justice  would  be  done,  and  accc 
ingly,  in  a  manner  suited  to  the   c 
I'acter  I  have  ever  know^n  to  belong 
him,  he  telb  you  that  in  this  prosecr' 
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the  Government  have  a  dnky  to  discharge,  ' 
and  ho  gave  ns  the  satisfaction  of  admit-  l 
ting  that  we  had  displayed  that  temper 
and  disposition,  Trhich  I  am  sure  we  felt, 
in  conducting  the  prosecution,  with  as  ; 
much  mildness  as  was  consistent  with  our 
public  duty.  But,  gentlemen,  while  one  | 
of  the  learned  counsel  for  the  prisoner  is 
constrained  t^  admit  that  the  transactions  , 
of  this  day,  the  4th  of  November,  called  ' 
for  a  prosecution,  and  that  the  Cro^^n  had 
done  its  duty  in  instituting  that  prosecu-  I 
tion,  the  other  learned  gentleman  treats  I 
us  as  if  we  were  here  to  endeavour,  at  all 
events,  to  substantiate  a  charge,  no  mat- 
ter how,  against  the  unfortunate  man  at 
the  bar.  A  great  deal  is  said  upon  this 
occasion,  as  is  not  unusul  upon  similar 
occasions,  about  this  being  a  Crown  pro- 
secution. The  only  diiTcrence  to  the 
prisoner  is,  that  it  gives  him  tenfold  more 
advantages  than  any  other  form  of  prose- 
cation  would  give  him.  The  effect  you  have 
seen,  that  witness  after  witness  has  been 
rejected  upon  some  such  defect ;  not  a  man 
could  be  called  against  the  prisoner  of 
whom  he  has  not  previous  notice,  not  a 
man  with  regard  to  whom  he  cannot  make 
inquiry,  with  whom  he  cannot  communi- 
cate, with  whom  he  cannot  place  liimself 
in  circumstances  which  belong  to  no  other 
form  of  trial.  In  addition  to  which,  have 
yoa  not  heard  two  learned  counsel  on 
behalf  of  the  prisoner,  an  advantage  that 
would  belong  to  no  other  form  of  pro- 
ceeding than  a  prosecution  for  high 
treason.  In  this  case  the  charge  has  been 
that  of  high  treason,  because  the  crimes 
which  were  imputed,  the  crimes  which 
were  supposed  to  have  been  committed, 
were  crimes  which  went  directly  .to  the 
destruction  of  the  Constitution,  and  the 
peace  and  safety  of  England.  As  to  the 
power  of  the  Crown,  that  is  mere  pretence. 
The  Crown  represents  the  public  peace. 
The  Crown  represents  the  public  safety. 
But,  except  so  far  as  the  Crown  is  neces- 
sarily mixed  up  with  the  safety,  the  pre- 
servation of  the  peace,  and  happiness  of 
the  conununity,  the  Crown  has  not  the 
shade  of  interest  in  the  prosecution. 

Let  the  case  stand  according  to  its  real 

character.     It  is  a  prosecution  on  behalf 

of  the  public  to  investigate  a  charge  arising 

out  of  what  has  been  described,  and  cor- 

— My  described,  as  one  of  the  most  vio- 

u  outrages, — not  a  prosecution,  as  the 

counsel  for  the  prisoner  so  frequently 

ed  it,  for  any  bloody  purpose;  it  is  a 

secution  arising  out  of  a  most  violent 

jrection  and  tumult,  attended  with  the 

btest  changes,  calling,  as  my  learned 

nd  Sir  Frederick  Pollock  admitted,  for 

lediate  judicial  investigation  and  for 

ishment  upon  it«  authors.     Our  only 

-■e  is  to  place  the  case  in  a  proper  , 
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manner  before  you,  and  having  done  that, 
we  shall  feel  no  less  sympathy  with  the 
prisoner  than  either  of  the  learned  coun- 
sel, and  shall  rejoice  if,  consistently  with 
your  public  duty,  you  shall  pronounce  an 
acquittal. 

Such  being  the  case,  gentlemen,  I  pray 
you  dismiss  from  your  attention  all  mere 
appeals  to  your  feolinffs;  do  not  let  the 
prisoner  suffer  from  the  course  that  has 
been  taken  in  the  case  by  his  counsel,  and 
the  weakness  which  such  a  course  generally 
shows  ;  but  give  fair  effect  to  those  argu- 
ments which  the  learned  counsel  used» 
and  do  justice  to  the  prisoner  in  spite  of 
that  manner  of  conducting  the  case, 
which,  I  say,  necessarily  indicated  great 
want  of  confidence,  while  it  was  accom- 
panied with  the  most  powerful  expres- 
sions of  it.  Consider  what  the  charge 
really  is,  and  the  importance  of  the 
present  inquiry — an  inq^uiry  which,  let  it 
cerminate  how  it  may  in  regard  to  this 
particular  case — will,  I  trust,  be  of  great 
general  benefit,  not  only  to  this  country 
but  to  every  part  of  the  kingdom,  and  to 
those  unfortunate  and  ignorant  persons, 
with  regard  to  some  of  whom  tne  very 
object  of  the  excursion  was  obliged  to 
be  translated  into  Welsh — ^persons  who 
did  not  even  understand  oar  language, 
brought  in  immense  masses  to  the  spot, 
without  knowing  the  object  to  which 
their  attention  was  to  be  directed — told 
to  bring  arms  in  their  hands,  without 
knowing  how  or  against  whom  they  were 
to  use  them  — brought  for  the  purpose 
of  being  exhibited  to  the  terror  of  the 
public — tools  and  instruments  to  more  art- 
ful and  wicked  leaders. 

Gentlemen,  I  do  not  know  that  there 
is  any  material  difference  between  my 
learned. friend  and  myself  as  to  the  con- 
struction of  the  general  law  upon  which 
this  case  must  turn.  The  charge  that  it 
is  my  duty  to  make  against  the  prisoner 
is,  that  prior  to  the  4th  of  November 
last,  he  believed  there  were  large  bodies 
of  men  in  different  parts  of  the  coun- 
try, ^ho  were  inclined  to  rise  and  rebel 
against  the  Government;  that  he  raised 
a  large  body  of  armed  men  to  march  into 
Newport,  intending,  either  by  surprise  or 
by  terror,  from  the  numbers  of  those  men, 
and  their  arms,  to  prevent  resistance,  or- 
by  force  to  overcome  that  resistance,  and 
take  possession  of  the  town  of  Newport ; 
that  he  intended  to  supersede  the  magis- 
tracy and  the  law,  and  himself  to  exercise 
authority  there ;  and  that  he  intended  to 
make  the  taking  of  the  town  of  Newport  a 
signal  to  other  parts  of  the  country  to 
rise  into  rebellion,  and  thereby  to  change 
the  constitution.  The  charge  is,  that 
the  prisoner,  with  a  view  to  raise  a 
general  rebellion,  to  supersede  the  autho« 
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ritj  of  the  Govemment,  to  snpenede 
the  maii^stracj  and  the  law,  marched 
with  an  armed  force  down  to  the  town  of 
Newport,  hoping  to  take  it  by  surprise,  or 
hoping  it  would  yield  to  terror,  or  in- 
tending to  take  by  force  possesflion  of  that 
town ;  that  he  meant  to  have  possession  of 
that  town,  and  thac  be  meant  so  to  have 

EoBsession  for  the  purpose  of  raising  rebel- 
on,  and  of  producing  an  alteration  in 
the  law. 

The  object  of  the  charge  here  is  that  of 
raising  rebellion.  The  circomstanoe  of  his 
wishing  to  do  this  or  that  particular  act  in 
the  course  of  it  will  not  change  its  charac- 
ter. I  therefore  submit  that  it  is  perfectly 
immaterial  whether  or  not  he  intended, 
when  he  went  to  the  "  Westgate  "  Inn,  to 
release  the  prisoners.  If  in  tmth  he 
meant  to  take  the  town  of  Newport — if  in 
tmth  he  meant  to  raise  a  rebellion,  no 
doubt  he  wonld  have  discharged  Vincent 
and  the  other  prisoners,  though  their  dis- 
charge was  not  his  ultimate  object;  it 
might  have  been,  and  probably  was,  part 
of  his  purpose,  not  only  to  discharge  vin' 
cent,  but  every  other  prisoner  who  came 
within  his  power ;  but  still,  I  say,  there 
must  be  no  mistake  between  his  contem- 
plating this  in  the  course  of  executing  a 
greater  purpose,  and  those  acts  and  in- 
tentions being  the  substance  of  his  pur- 
pose in  the  course  which  he  took. 

Gentlemen,  it  is  also  immaterial  to  this 
case  whether  or  not  he  had  the  power  to 
do  all  he  intended.  We  need  not  talk  of 
punishing  successful  rebellion — it  is  un- 
succobsful  rebellion  that  comes  under  the 
cognizance  of  the  law.  I  cannot  restrain 
the  expression  of  some  surprise  at  the 
course  of  argument  that  was  taken  by 
the  learned  counsel  who  last  addressed 
you.  His  course  of  argument  was  this  : 
When  the  prisoner  was  interrupted  in 
what  he  was  doing — *'  Look  and  see  what 
he  has  done."  Where  he  has  accom- 
plished his  purpose — **  Do  not  believe  the 
witnesses."  That  was  the  result  of  his 
argument.  The  whole  matter  having 
been  put  an  end  to,  for  a  time  at  least,  at 
the  **  Westgate"  Inn,  the  party  bavins 
been  dispersed  by  the  soldiers,  the  learned 
gentleman  says,  **  See  if  they  went  to  the 
post  office  ;  see  if  they  went  to  the  bridge ; 
see  if  they  went  to  the  other  places  — 
knowing  that  they  were  stopped  before 
they  reached  those  places;  ''but  as  to 
marching  there  with  arms  to  take  the 
town,  that  I  dispose  of  by  asking  you  not 
to  believe  the  witnesses;  so  that  as  re- 
gards what  was  prevented,  I  ask  you  to 
see  what  was  done ;  and  as  regaros  what 
was  done,  I  ask  you  to  disbelieve  the  wit- 
nesses, and  there  is  an  end  of  the  charge." 
Now,  gentlemen,  in  order  that  I  may 
be  certain  I  am  right  in  that  which  I 


have  presumed  to  submit  to  yon  as  the 
law,  I  beg  to  read  a  few  lines  only,  the 
language  of  an  eminent,  a  most  excellent 
and  learned  judge.  Before  I  do  that  in 
confirmation  of  the  remark  I  just  now 
made,  I  may  mention  that  in  the  case  of 
Brandreih,{a)  the  conspirators  had  pro- 
posed to  march  to  the  town  of  Nottmg- 
ham ;  they  pressed  people  as  they  went, 
as  we  find  that  such  persons  always  do  ; 
almost  every  instance  of  the  kind  fur- 
nishes evidence  of  that,  notwithstanding 
the  supposed  absurdity  of  it — Brandre^ 
marched  towards  Nottingham,  pressing 
people  as  he  went,  seizing  arms  as  he 
went;  but,  as  in  the  present  case,  or 
rather  at  a  more  early  period — for  before 
they  got  to  Nottingham  they  heard  that 
some  soldiers  were  coming  against  them — 
they  all  dispersed  and  ran  home ;  that 
was  an  end  of  the  affair,  except  so  far  as 
criminal  justice  was  concerned  ;  that  was 
the  termination  of  that  conspiracy.  Mur- 
der had  been  committed  in  the  course  of 
it ;  and  after  hearing  the  evidence  of  the 
intention  with  which  they  had  risen  and 
armed,  and  with  which  they  had  marched 
towards  Nottingham  —  for  they  never 
reached  Nottin^am,  they  never  effectu- 
ated their  purpose  further  than  in  the 
prosecution  of  mischief  as  they  proceeded 
along — ^no  doubt  was  entertained  as  to 
the  character  of  the  crime.  That  case 
will  be  found  in  manv  respects  analogous 
to  the  present ;  in  the  present,  however, 
the  party  did  get  to  Newport ;  you  know 
that  blood  was  there  shed ;  you  know 
what  lives  were  put  in  peril,  and  un- 
fortunately you  are  not  ignorant  of  what 
lives  were  actually  lost.  This  case,  there- 
fore, goes  much  further  than  that.  Now 
I  beg  to  read  to  you  a  portion  of  Lord 
Tenierden*8  charge  to  the  grand  jury,  in 
the  case  of  ThisUewood^ih)  because  it  ap- 
pears to  me  that  the  language  in  which 
that  learned  judge  expressed  himself  is 
language  more  applicable  to  the  present 
case  than  any  which  I  have  been  able  to 
meet  with.    His  Lordship  says  :»- 

*'  It  has  been  settled  by  several  cafes  actu- 
ally a^udged,  and  by  the  opinions  of  the  text 
writers  on  this  branch  of  the  law,  that  all  at- 
tempts to  depose  the  King  from  his  royal  state 
and  title,  to  restrain  his  person  or  to  levy  war 
against  him,  and  all  conspiracies,  consultations, 
and  a^eements  for  the  accomplishment  of 
these  objects,  were  overt  acts  of  compasi 
and  imagining  the  death  of  the  King.*' 

Then  he  proceeds  to    the    subseq 
statute,  36  Geo.  3.  c.  7*  s — 

"  It  may  be  proper  for  me  to  add  that  it 
been  established  in  the  like  manner  that 


(a)  32  St.  Tr.  775. 
(6)  33  St.  Tr.  684. 
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pomp  and  circnrostances  of  militcry  array  such 
as   usually  attend  regular  warfare,  are   by  no 
naeans  necessary  to  constitute  an  actual  levying 
of  war  within  the  true  meaning  of  the  ancient 
statute.     Insurrections  and  risings  for  the  pur- 
pose  of  effecting  by  force  and  numbers,  how- 
ever  ill  arranged,  provided   or  organised,  any 
innovation  of  a  public  nature,  or  redress  of  sup- 
posed public  grievances,  in  which  the  parties 
had  no  special  or  particular  interest  or  concern, 
have  been  deemed  instances  of  the  actual  levy- 
ing of  war,  and  consequently  to  compass  or 
iraigine  such  an  insurrection,  in  order  by  force 
and  numbers  to  compel  his  Majesty  to  alter  hi^ 
measures  or  counsels,  will  be  to  compass  or 
1  magme  the  levying  of  war  against  his  Majesty 
for  that  purpose  within  the  just  meaning  of  the 
modern  statute.      Rebellion  at   its   first  com- 
mencement  is  rarely  found    in   discipline    or 
array,  although  a  little  success  may  soon  enable 
It  to  assume  them ;  " 
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and  his  Lordship  proceeds— 

*'Any  act  manifesting  the   criminal  intention, 
and  tending  towards  the  accomplishment  of  the 
cnniinal  object,  ia  in  the  language  of  the  law  an 
overt  act.     It  will  be  obvious  that  overt  acts 
may  be  almost  infinitely  various  ;  but  in  cases 
vhere  the  criminal  object  has  not  been  accom- 
plished, the  overt  acts  have  frequently  consisted 
of    meetings,    consultations,    and    conferences 
about  the  object  proposed,  and  the  means  of  its 
accomplishment— agreements  and   promises  of 
mutual  support  and  assistance— incitement   to 
others  to  become  parties  to,  and  engage  in,  the 
scbenie,  assent  to  proposed  measures  or  the  pre- 
paration of  weapons,  or  other  things  deemed 
necessary  to  their  fulfilment.      All   these  and 
other  matters  of  the  like  nature  are  competent 
overt  acts  of  the  particular  kind  of  treason,  of 
the   particular  compassing  and   imagining    to 
i»hich  they  may  happen  to  apply." 

He  then  goes  on  to  state  that  all  who 
«igage  themselves  in  an  earli,er  or  a  later 
stage  of  the  bnsiness  are  principals — 

"  Bat  the  act  of  each  individual,  in  pursuance 
and  prosecution  of  the  general  design,  is  con- 
sidered as  the  act  of  all  who  become  privy  and 
consenting  to  the  design,  although  it  may  have 
taken  place  out  of  their  presence,  or  even  be- 
fore they  fuive  engaged  themselves  in  the  de- 
sign, because  by  their  subsequent  engagement 
they  adopt  all  that  may  have  been  previously 
done  towards  the  promotion  of  the  object, 
which  they  ultimately  engage  to  accomplish." 

JCoaneel  again  refeired  to  the  counts  of 
the  indictment.] 

tlemen,  I  now  propose,  with  as  much 

y  aa  I  can,  to  call  to  your  attention 

evidence  which,  I  have  to  submit  to 

'  Lordships  and  to  vou,  establishes  this 

ge.     My  learned  friend  Sir  Frederick 

oek  correctly  stated  that  we  had  en- 

roured  to  lay  the  charge  before   the 

-t  in  such  a  shape  as  that  it  might  be 

i  intelligible  to  their  Lordships  and  to 

and  afford  the  most  convenient  faci- 

'  •"  prisoner  to  meet  it.    Instead, 


therefore,  of  beginning  with  occnrrences 
which  took  place  in  the  preceding  week 
at  Blackwood,  my  learned  friend  thought 
ifc  better  to  show  what    was  done  at  the 
Westgate,"  and  then  he  went  back,  in 
order  to  trace  the  creation  and  manage- 
I  ment,  the  origin  and  planning  of  this  in- 
,  surrection ;  and  I  will  say  that,  nofcwith- 
I  standnig  there  have  been  some  objections 
I  taken,  I  believe  there  have  been  in  this 
case  fewer  objections  and  fewer  arguments 
than  in  any  case  of  high  treason  that  ever 
was  tried. 

...  r^pP^sel  again  described  the  attack  on 
the  ••  Westgate."! 

.^9^*P^^^^^^^^  finding  the  prisoner  at 
the  head  of  this  mob,  a  mob  calculated  to 
ollect  a  great  deal  by  the  force  of  terror 
It  has  excited  very  general  surprise  how 
Captain  Gray  and  his  gallant  little  band 
ot  men  were  enabled  to  disperse  so  large 
a  body.     They  did  so  by  their  effective 
and  steady  fire  ;  and  in  my  humble  judg- 
ment, deeply  aa  I  deplore  the  lives  that 
were  lost  upon  that  occasion,  I  consider 
that  they  saved  hundreds  of  lives  bv  the 
course  which  they  took ;  for  had  the  mayor 
or  Captain   Gray,  whoso  conduct  cannot 
be  too  much  praised,  temporized  but  for  a 
few  moments,  I  believe  the  consequences 
would  have  been  most  fearful.    It  was  the 
decisive,  it  was  the  prompt,  the  well-called 
for  execution  of  military  power,  which,  in 
my  humble  judgment,  saved  that  town 
and  its  inhabitants.     The  mischief  that 
might  have  arisen  is  far  beyond  anything 
we  can  contemplate  ;  and  had  it  not  been 
tor  the  prompt  conduct  of  the  military,  I 
fear,  gentlemen,  we  should  have  had  'to 
deplore  many  more  widows  than  nine  in 
-Newport. 

Gentlemen,  this  mob  being  thus  armed 
and    calculated    to    inspire    terror,    and 
thereby  to  obtain   the  possession  of  the 
town,  what  must  have  been  the  conse- 
ouence  if   those  soldiers    had  not    been 
there  P     The  special  constables,  you  have 
heard,  fled ;  the  mayor,  in  order  to  avoid 
any  excess  on  their  parts,  allowing  them 
only  to  be  armed  with  their  ordinary  con- 
stables' staves ;   and  if  the  military  had 
not  been  there,  the  appearance  of  this  mob 
would  have  been  sufficient  of  itself  to  have 
secured  possession  of  the  '*  Westgate,"  aye, 
and  of  the  whole  town,  and  perhaps  with- 
out the  necessity  of  discharging  a  siugle 
gun.     It  is  said  by  the  learned  counsel 
that  if  possession  of  the  *'  Westgate  "  could 
have  been  peaceably  obtained,  there  would 
have  been   no    bloodshed,   and   that   the 
prisoner  had  no  intention  of  allowing  anv 
excess.     But,  gentlemen,  he  surely  knows 
very  little  of  the  history  of  mobs  who  does 
not    know  that   men,  when  enga<red  in 
numbers  in  attacks  of  this  sort,  seem  to 
cnange  their  nature ;  that  they  often  be- 
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come  ferocions,  and  delight  in  sheddinK 
blood ;  and  even  if  quiet  possession  had 
been  obtained  of  that  town,  no  one  can 
say  to  what  excesses  those  unused  to 
power  and  accustomed  to  yield  obedience 
might  have  gone.  Many  a  man  like  the 
prisoner  can  lead  a  mob  quietly  up  to  a 
certain  point  at  which  they  gam  posses- 
sion of  power,  but  then  (as  in  a  case  that 
I  shall  refer  to  presently,  in  order  to  show 
how  distinguishable  it  is  from  the  present. 
Lord  George  Gordon's  ca6e),  whether  he 
could  restrain  them  after  partial  success 
is  a  very  ditferent  matter ;  and  a  part  of 
that  deep  responsibility  which  rests  upon 
everyone  who  first  excites  the  angry  ]>a8- 
sions  of  men,  and  then  brings  them  with 
arms  in  their  hands  into  a  peaceable  town, 
a  great  portion  of  his  deep  responsibility 
is  the  little  chance  that  there  is,  that  even 
if  he  is  well  disposed,  if  he  is  humane,  his 
good  disposition  and  his  humanity  will  at 
all  avail  to  protect  those  whom  he  has 
placed  within  the  reach  of  such  tremen- 
dous power.  Mr.  Frost  said,  **  Turn 
round  and  show  yourselves  in  front." 
What  is  the  effect  of  showing  yourselves 
in  front  to  unarmed  inhabitants  P  Show 
yourselves  to  whom,  for  what  P  How  are 
you  armed  ?  With  instruments  of  death. 
Are  you  prepared  for  action  ?  Our  guns 
are  loaded,  we  have  proved  them  through 
the  night ;  stormy  and  tempestuous  as  it 
has  been,  we  are  ready  for  action ;  we 
have  proved  them  in  the  intervals  of  the 
storm ;  they  are  loaded  and  ready ;  our 
pikes  are  ready,  and  we  are  ready.  Do 
you  doubt  it  ?  Before  a  word  is  said  that 
can  bo  pr'^tended  to  give  the  slightest 
provocation,  the  pikes  are  dashed  through 
the  windows  as  the  mob  came  down  Stowe 
Hill ;  a  pretty  broad  hint  to  the  inhabi- 
tants what  was  to  be  the  effect  of  showing 
themselves  in  front.  These  men  did  show 
themselves ;  with  what  intent  ?  Why  had 
the  guns  been  proved  ?  What  was  their 
determination  when  they  dashed  in  the 
windows  of  the  commercial  room  ?  What 
were  their  objects  P  What  was  the  effect, 
but  naturally  to  produce  terror  in  the 
town  ?  What  would  have  been  the  effect 
if,  according  to  Mr.  Frost's  intention, 
they  had  arrived  on  Sunday  night  at  two 
o'clock,  when  the  whole  to^vn  would  have 
been  locked  in  sleep, and  when  they  would 
have  been  roused  from  their  beds,  if  not 
by  guns,  at  least  by  the  clamour  of  pikes 
and  weapons. 

Gentlemen,  my  learned  friend,  as  I 
think,  not  with  much  piety,  frequently 
introduced  the  name  of  the  Almighty  ;  he 
has  talked  of  the  Almighty  exposing  false- 
hood. The  same  Providence  developes 
truth,  exposes  hidden  guilt,  and  is  not 
known  to  favour  conspiracy  and  rebellion. 
It  is  a  dangerous  tepic  for  my  learned 


friend  to  allude  to;  for  he  must  well 
know  that  Almighty  Providence  is  the 
protector  of  peace  and  order  against  con- 
spiracy and  rebellion.  Two  o'clock  in  the 
morning  was  the  destined  hour.  What 
would  have  been  the  situation  of  the  in- 
habitants, if  this  large  number  of  men 
had  entered  the  tewn»  as  they  intended,, 
at  two  o'clock  in  the  morning  P  The  sol- 
diers would  have  been  asleep  at  the  bar- 
racks, and  the  whole  town  would  have 
been  in  a  state  of  repose,  and,  according- 
to  the  prisoner's  notion,  not  a  single  ma- 
gistrate would  have  been  upon  the  alert. 
Although,  gentlemen,  he  would  have  been 
mistaken  in  supposing  that,  yet  I  fear  he 
would  not  have  been  disappointed  in  hia 
object.  The  mayor  was  vigilant  enough 
te  be  at  his  post,  discharging  his  public 
duty  in  an  exemplary  manner,  aided  by 
the  other  magistrates  ;  but  what  could, 
they  have  done  in  such  a  case  ?  Why,  we 
find  tha!i  the  mob  came  down  Stewe  HiU^ 
and  dashed  in  the  windows  of  the  com- 
mercial room  before  the  mayor  could  get 
down  stairs,  and  the  inn  was  almost  im- 
mediately full  of  the  insurgents.  The 
mayor  tells  you,  that  when  he  came  down, 
stairs  the  mob  was  in  the  passage,  and 
with  difficulty  could  he  get  to  the  sol- 
diers' room.  I  say,  although  Mr.  Frost 
would  have  found  himself  mistaken,  if  he 
had  arrived  at  that  hour,  in  believing 
that  the  magistrates  were  asleep  in  com- 
mon with  the  rest  of  the  town,  yet  that 
all  would  have  been  at  his  mercy,  and 
that  he  could  have  taken  possession  of  the 
town,  peaceable  possession,  ss  it  is  said,, 
with  his  numerous  body  of  men,  accord- 
ing to  the  statement  in  one  place,  to  guard 
the  town,  that  is,  I  presume,  to  guard  it 
against  Her  Majesty  s  lawful  and  peace- 
able subjects,  and  against  the  magistrates^ 
the  lawful  authority.  At  that  hour  it 
would  probably  have  been  enough  to  have 
shown  themselves  in  front ;  the  rest  would 
have  followed  of  course.  For  what  can 
a  peaceable  town  do  in  the  face  of  five 
thousand  or  six  thousand  powerful  men,, 
of  hardy  habits,  resolute  in  their  minds,, 
strong  in  their  sinews,  and  with  arms  in 
their  hands  P  God  forbid  that  such  men 
should  often  appear  in  such  a  town. 

Gentlemen,  what    was    meant    bv  the 
order  to  show  thenwelvos  in  front  P     Look 
to  their  acts.     They  very  soon  rushed  '*•' 
at  the  doors.     ITien   hear  the  com  mi 
given  by  one  of  them,  *'  In,  my  men ! ' 
"In,  my  boys  ! "    They  are  in  direct 
the  guns  are  discharged ;  the  firing  cc 
mences  upon  this  room.     After  that  1 
Frost  is  not  seen.     What !    do  you  ^ 
stay  to  arrest,  to  restrain,  to  protect  fi 
this  power  that  you  have  brought? 
you  show  them  in  front,  and  set  them 
and  then  leave    them  ?    Where  i?  " 
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influence  P  Where  is  your  restraint  ? 
Where  is  the  protection  to  the  town? 
You  have  brought  them  here.  Where  is 
the  wife,  and  the  daughters,  and  the  sons 
that  you  love  ?  Do  you  go  away  and 
leave  them  thus  ?  If  you  call  upon  others 
to  feel  for  your  children,  and  your  wife, 
«how  your  own  love  and  regard  by  coming 
now  to  their  protection  from  the  jeopardy 
«nd  danger  in  which  you  have  placed 
them.  If  you  flee— if  you  leave  them  in 
the  greatest  extremity  —  you  who  have 
brought  them  into  that  danger — how  will 
your  counsel  persuade  a  jury  that  you 
could  never,  from  the  strength  of  your 
own  feelings  of  affection,  bring  them  into 
danger  P  The  mob  remained,  till  a  suffi- 
cient number,  by  showing  themselves  in 
front,  as  he  desired  them,  had  perished; 
then  they  dispersed.  Where  was  Mr. 
Frost  ?  We  find  him  afterwards  consulting 
his  own  safety  in  entering  into  a  wood  in 
the  neighbourhood  of  Treaegar  Park ;  that 
is  the  next  we  hear  of  him.  What  had  be- 
come of  that  town — ^what  had  become  of 
his  wife  and  family — what  had  become  of 
the  inhabitants  and  his  friends — he  knew 
not. 

IConnsel  described    the    gathering  on 
the    hills  and    the  march   to  Newport.] 
They  could  not  have  raised  these  men 
with  a  view  to  relieve  the  prisoners  at 
the   **  Westgate,"  because    at    the    time 
they  collected  on  the  mountain  thev  had 
not  been  taken.    But  had  it  any  reiati(m 
to   Vincent  ?     What  is    their  intention  P 
We  have  been  told  again  and  again  that 
Mr,  Frost  must  not  be  supposed  likely  to 
clo  absurd  tilings ;  that  he  is  a  man  of  the 
world  and  a  man  of  intelligence.     What 
then,  gentlemen,  do  you  think  of  an  at- 
tempt to  induce  the  Monmouthshire  ma- 
^strates  to  relax  the  prison  discipline  in 
favour  of  a  person  who  has  been  Convicted 
of  sedition  or  seditious  libel,  or  something 
of  that  sort,  by  marching  into  Newport 
with  ten  thousand  men  armed  P     What 
do  you  think  of  a  man  of  the  world  resort- 
ing  to  that  mode  of  inducing  the  magis- 
trates to  relax  in  favour  of  a  prisoner? 
What  do  you  think  of  a  man  of  the  world 
and  intelligence,  and  some  acquaintance 
with  (*ourts  of  justice,  imagining  that  Her 
Majesty  could  be  advised  to  extend  Her 
roval  morcy  by  shortening  the  duration 
mprisonment,  in  favour  of  a  man  who 
i  80  many  friends  in  the  world  that  he 
Id  muster  ten  thousand  under  arms  at 
o'clock  in  the  morning  at  Newport  P 
Mr.  Frost  a  man  of  intelligence  P     Is 
»  man  of  the  world  P     Suppose  he  had 
u  the  worst  foe  that  Vincent  ever  had, 
jpose  that  he  had  desired  to  ])rocure 
litional  restrictions  to  be  put  upon  him, 
>   had  wished  that  he  should  sustain 
'  "*  hour  of  the  sentence  which  hail 


been  pronounced  upon  him,  could  he  have 
resorted  to  a  more  maliciously  effective 
mode  than  by  showing  that  those  who 
were  connected  with  Vincent  were  persons 
so  little  acquainted  with  their  duty,  so 
little  obedient  to  the  law,  so  little  to  be 
depended  upon  for  their  peaceable  con- 
duct, as  that  they  would  march  at  that 
hour  of  the  night  into  a  town,  alarming 
and  frightening  everybody  ? 

But  suppose  it  be  suggested  that  they 
wished  to  make  a  demonstration  of  num- 
bers, in  order  to  show  how  safely  the 
Chartists  might  be  admitted  to  power, 
in  order  to  show  what  poaceal;le  sub- 
jects they  were,  can  you  conceive  any- 
body of  so  little  judgment,  of  so  little 
knowledge,  as  tc  seek  to  accomplish 
this  object  by  displaying  their  num- 
bers under  arms  at  two  o'clock  in  the 
morning  P  Is  there  any  object  that  any 
men  in  their  senses  —  that  any  men  fit 
to  be  trusted  with  the  administration  of 
justice,  calculating  upon  their  own  personal 
safety,  upon  the  personal  safety  of  Her 
Majesty's  subjects,  upon  the  safety  of  pro- 
perty ;  is  there  any  innocent  purpose  that 
can  be  ascribed  to  such  an  assembly  as 
this,  got  together  at  such  an  hour  P 

**  Oh,  but  I  protest  against  being  called 
upon  to  explain  it — it  may  be  a  bloody 
outrage — it  may  be  a  most  rebellious  riot 
— it  may  subject  the  parties  to  the  most 
severe  punishment ;  but  I  protest  against 
the  Crown  calling  upon  us  to  explain  any 
of  our  conduct.  Do  not  fancy — do  not 
think  that  we  ou^ht  to  call  witnesses  ;  or, 
if  we  do,  those  witnesses  will  only  be  able 
to  disclose  what  will  subject  them  to 
punishment  as  well  as  Mr.  Frost,  If  he  is 
to  die  he  will  die  alone  ;  he  will  not  drag 
them  down  with  him."  Ay,  but  if  the 
purpose  is  innocent,  instead  of  his  drag- 
ging them  down  they  will  raise  him  up  ; 
they  will  save  him,  not  he  condemn  them. 
Your  statement  admits  you  have  wit- 
nesses; your  statement  admits  you  dare 
not  call  them,  for  they  would  involve  your 
client  and  themselves  in  common  guilt. 
You  are  right.  You  protest  you  will  give 
no  explanation  ;  your  course  is  politic ;  I 
will  not  say  safe.  But  can  any  man 
ascribe  any  innocent  purpose  to  this 
meeting  P 

[Wo,  also,  prove  the  pros.sing  of  men, 
and  the  seizing  of  arms.]  I  ask,  do  you, 
Mr.  Frost,  mean  to  deny  that  you  pressed 
men  P  Why,  man  after  man  is  called  who 
was  pressed.  Mr.  Brough  and  Mr.  Wat- 
kins  are  pressed  ;  they  are  marched  about 
for  a  considerable  period.  What  is  the  part 
Mr.  Frost  takes  P  Why,  Mr.  Frost,  imme- 
diately he  is  applied  to,  of  his  own  autho- 
rity, consulting  nobody,  says,  "  You  are 
discharged,  and  your  friend  is  included 
with  you." 
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My   learned  friend    said  Lord   George 
Gordon  gave  a  protection  to  a  party.     So 
he  did,  and  I  will  tell  you  the  difference 
between  the  protection  which  Lord  George 
Gordon  gave  and  that  which  Mr.  Frost 
gave.     Lord  George  Gordon  had  been  with 
the  mob  in  St.  George's  Fields ;  he  had 
gone  to  the  Honse  of  Commons ;  I  think 
that  was  on  the  Friday ;  I  am  not  quite 
sore  as  to  the  day,  but  Lord  GeorgeGordon, 
after  that,  was  no  more  at  the  head  of  the 
mob  which  was  collected  on  subsequent 
days,  and  that  mob  appeared  not  to  be  the 
same  mob;    for  no  one  person,   it  was 
remarked  in  the  case,  ana  Lord  Erskine 
relied  upon  it,  who  was  with  the  mob  on 
the  day  that  Lord  George  Gordon  was  at 
St.  Greorge's  Fields,  could  be  identified 
with  the  mob  that  set  Are  to  the  houses. 
It  was    on    subsequent    days    that    that 
occurred.     Lord  Geoi'ge  Gordon  went  to 
His  Majesty  at  Buckingham    House    to 
express  His  regret  at  what  had  occurred, 
and  if  his  Majesty  thought  he  could  be  of 
any  service  he  offered  his  services.    His 
Majesty,  of  course,  declined  to  see  him ; 
a  lord  in  waiting  said,  that  if  he  were  ' 
dispoted  for  peace  he  would  be  somewhere  ] 
else  than  at  Buckingham  House ;  in  con- 
sequence of  that,   he  and  Sheriff  Pugh 
drove  to  the  scene  of  riot.     As  he  drove 
along  with  the  sheriff  who  was  a  magis- 
trate, a  Iran  came  to  the  carriage  in  great 
distresss,  and  said,  **  I  pray  you,  my  Lord, 
sign  this  paper  for  me ;  I  understand  that 
my  house  is  going  to  be  burnt  down.**    **  I 
can  do  nothing,**  says  Lord  George.   "  Yes, 
my  Lord,   if  you  will  but  sign   it,  the 
rioters  will  not  bum  my  house.**    Upon 
which,  he  turned  to  Sheriff  Pugh,  and 
asked  him  if  he  should  si^  it ;  and  Lord 
George,  without  reading  it,  did  sign  it, 
and  gave  it  to  the  man  who  was  waiting 
in  great  distress ;    and    that  was    Lord 
George  Gordon* 8  protection.     What  do  you 
think,  gentlemen,  of  the  analogy  between 
the  two    cases  P      You    have    here    men 
pressed  by  a  mob  which  Mr.  Frost  had 
raised,  and  of  which  he  had  the  control  ; 
he  is  dealing  and  acting  with  the  mob  in 
their  unlawful  practices.    At  the  moment 
Mr.  Bro^igh  is  brought  before  him  as  a 
prisoner,  he  is  there  with  these  persons 
thus  armed,  marching  towards  Newport ; 
and  upon  an  application  being  made  to  him 
as  the  head  of  that  mob  by  Mr.  Brough  for 
release,  he  says,  **  You  are  discharged;  I 
hate  your  politics,  but  I  have  an  a&ction 
and  regard  for  you,  and  you  are  discharged 
and  your  friend  likewise.*'     Gentlemen,  I 
own  I  always  thought  that  the  use  of  that 
protection  by  JiOrd  George  Gordon  against 
niai  was  a  very  harsh   step ;    it    never 
brought  to  my  mind  evidence  of  anything, 
but  that  Lord    George  Gordon  regrettS 
that  which  he  had  done,  and  was  desirous 


I  of  doing  all  that  he  could  upon  the  prayer 
,  of  the  man  who  was  in  alarm  and  distress. 
It  is  a  memorable  circumstance,  for  it 
gave  occasion  to  one  of  the  strongest 
expressions{a)  that  ever  counsel  ventured 
to  use  of  his  opponent,  in  reference  to 
that  particular  piece  of  evidence.  But 
with  regard  to  Mr.  Frost  the  case  was 
very  different.  He  says,  **You  are  dis- 
cha»-ged."  Yes,  but  had  he  told  the  peo- 
ple to  go  home  peaceably?  Was  he 
severed  from  the  mob  ?  No,  he  ^was  in 
his  march  to  Newport ;  he  was  with  the 
mob;  he  was  at  a  place  where  he  had 
appointed  the  bodies  to  meet,  at  the 
"  Welch  Oak,"  and  there  he  is  showing  his 
control  of  that  mob,  showing  his  dominion 
over  them,  showing  their  obedience  to 
him ;  he,  upon  Mr.  Brough' s  application, 
at  once  discharges  them.  Tho.«e  men, 
who  had  previously  used  Mr.  Brough  very 
harshly,  by  threatening  him  with  personal 
violence  when  he  had  got  upon  tne  other 
side  of  the  hedge,  on  a  supposed  assent  on 
their  part,  did  not  venture  to  murmur  or 
suggest  a  word  when  Mr.  Frost  said, 
"  You  are  discharged,*'  and  away  they 
went. 

[The  night  march  to  Newport,  pressing 
people  as  they  went,  could  not  have  been 
intended  as  a  mere  demonstration  of 
numbers.] 

Now,  having  proved  the  meeting  of  such 
a  large  body  of  men,  at  such  a  time,  not 
suddenly  called  together,  look  at  their 
arms,  x  ou  will  find  from  the  evidence, 
not  that  they  all  threw  away  their  arms, 
as  was  said,  but  that  a  certain  number 
threw  down  their  arms,  which  were  picked 
up.  Yaet  numbers  of  them  were  armed. 
What  account  is  given  of  them — of  their 
possession,  or  of  theii*  intended  use? 
None.  We  show,  therefore,  a  meeting 
called  without  notice  —  persons  stopped 
upon  the  road  that  they  might  not  give 
information  of  the  meeting.  We  called 
some  of  the  men  who  were  pressed: 
and  then  my  learned  friend  lays  down  a 
principle  which,  I  own,  strikes  me  with 
surprise,  and  which  cannot  but  be  a  very 
alarming  one  in  this  district.  What,  if 
the  Chartists  come  from  the  hills  by  thou- 
sands, and  press  men  to  go  along  with 
them,  shall  no  one  of  those  men  be  received 
as  witnesses  of  what  they  do  P  Do  they 
become  infamous  by  force  of  that  pressi 
Is  it  to  be  a  means  of  protection  to  tl 
who  commit  such  illegal  acts,  that  t 
prevent  evidence  being  given  against  tl 
because  they  will  compel  every  man  t 

(rt)  •*  I  say,  by  G— -,  that  man  is  a  ml 
who  shall  after  this  presume  to  build  upon  £ 
Iioiiest,  artless  conduct  as  an  evidence  of  g 
— Erskine's  Speech  for  the  Defence.  21  S 
615. 
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meet  with  to  go  with  them,  who,  therefore, 
my  learned  friend  says,  shall  be  liable  to 
be  charged  with  treason  P 

Let  me  Bee,  then,  how  we  follow  this 
case  np.     Grentlemen,  a  man  of  the  name 
of  Harris  was  among  the  nnmber.    Harris 
is  the  man  who  proved  a  certain  declara- 
tion of  Davies  in  the  presence  of  Frost; 
he  is  the  man  who  was  cross-examined  by 
one  of  my  learned  friends,  who  read  a 
great  part  of  a  deposition  which  showed 
that  he  had  been  eiiamined  the  day  before, 
and  had  made  some  statements  that  he  dis- 
avowed on  the  following  day,  and  that  he 
had   been  drinking  with  a  soldier  and  a 
constable,  upon  which  my  learned  friend 
Sir  Frederick   Pollock  broke  out  into  a 
most  violent    philippic,    rs    though    the 
soldier  and  the  constoble  had  anything  to 
do  with  the  present  case.    They  had  not 
the   slightest  connection  with  it.      But, 
gentlemen,  I  beg  to  say  that  neither  my 
learned  friend  the  Attorney  General  nor 
either  of  my  other  learned  friends  had  ever 
been  acquainted  with  that  deposition  at 
all ;  and  I  beg  leave  to  say  that  though  I 
do  myself  believe  the  man  when  he  states 
that  he  was  afraid  to  speak  out,  I  agree 
with  Mr.  Kelly  that  it  is  not  fit  that  I  should 
ask  your  verdict  upon  the  evidence  of  a 
man  who  has  once  denied  that  which  he 
asserts  :  and  I  beg  to  strike  him  out  of  the 
case.    I  know  I  have  the  concurrence  of 
my  learned  friend   the  Attorney  General 
when  I  say  that  every  fact  that  you  think 
is  brought  into  reasonable  doubt  I  shall 
pray  you  to  forget.    A  witness  has  been 
called  respecting  the  demand  of  prisoners 
made  by  the  insni'gents  on  the  special  con- 
stables stationed  before  the  *' Westgate" 
Inn.    We  called  a  witness  in  the  first  in- 
stance, who  said  that  the  insurgents  ad- 
dressed him  and  said,  *'  Surrender  your- 
selves prisoners."    Some  witnesses  have 
been  called  on  the  part  of  the  prisoner 
who  have  said  that  the  words  were,  **  Sur- 
render your  prisoners."     A  person  was 
called  to-day,  of  undoubted  respectability, 
who  says  the  words  used  were,  **  Surrender 
your  prisoners."    One  says  he  heard  the 
word  "  selves,"  the  other  did  not.   Gentle- 
men, I  consider  that  much  too  doubtful  a 
ground  to  stand  upon.    We  have  called  a 
witness  who  swears  he  heard  the  word. 
The  prisoner  has  called  a  respectable  man, 
0  swears  to  speak  the  truth,  who  says 
t  all  he  heard  was,  *'  Surrender  your," 
itting  the  word   **  selves."     It  is  too 
rate  to  warrant   the    Grown,   in    my 
nion,  presenting  it  to  you  as  a  gronnd 
judgment.    I  therefore  shall  deal  with 
case,  in  the  remaining  part  of  it,  as 
ngfa  no  such  evidence  had  been  given 
ho  part  of  the  Grown  as  that  to  which 
^fer.    Not  that  I  surrender  the  witness 
— '''»«»erving  of  credit — not  that  I  im- 


peach the  credit  of  the  witness  called  for 
the  prisoner — — 

Kelly:  I  beg  to  say,  nor  did  I  with 
respect  to  the  other  witnesses. 

Solicitor  Oeneral :  No,  you  did  not;  on 
the  contrary ;  I  neither  impeach  the 
credit  of  the  witness  for  the  prisoner,  nor 
surrender  the  credit  of  the  witness  for  the 
Grown.  But  when  it  comes  to  a  doubtful 
point  like  that,  it  is  not  fit  matter,  in  my 
judgment,  upon  which  the  (Jrown  should 
stand,  representing  the  public  interests, 
in  so  important  a  case  as  the  present.  I 
therefore  shall  meet  the  case  as  though  no 
such  evidence  had  been  given.  I  do  not 
know  to  what  period  your  Lordships 
would  like  to  sit ;  I  am  going  upon 
another  part  of  the  case,  upon  which  it 
would  be  rather  inconvenient  to  break  off. 

TiNDAL,  G.J. :  Can  you  give  us  any 
probable  assurance  how  much  longer  you 
will  address  the  court  P 

Solicitor  General:  I  think,  about  two 
hours,  my  Lord. 

TiNDAL,  G.  J. :  Then  we  will  adjourn  now 
till  to-morrow  morning. 


Wednesday,  January  8,  1840. 

[The  Solicitor  General  again  called  the 
attention  of  the  jury  to  the  law  as  laid 
down  by  Lord  Tenterden  in  Bra»dreth*8 
case,  and  proceeded :]  I  have  thus  called 
your  attention  to  the  law,  in  order  that 
you  might  be  better  able  to  prosecute 
your  investigation  into  that  evidence, 
that  this  meeting  was  not  sudden — that 
it  did  not  arise  out  of  any  immediate 
occasion — that  it  must  have  been  the 
result  of  long  providing — long  prepara- 
tion, not  in  furnishing  the  means  of  peace 
— not  in  presenting  motives  to  influence 
either  the  Government  or  the  magistrates 
to  kindness  and  concession,  but  in  the 
providing  of  arms  which  could  have  no 
other  use  than  that  of  violence.  A  large 
body  of  men  are  found  on  a  particular 
night  ready  prepared  with  arms — arms  of 
the  most  ^rful  description — meeting  in 
thousands — proposing  to  march  into  a 
peaceable  town  in  the  dead  of  the  night, 
that  night  Sunday  night,  when  persons 
would  be  more  likely  to  have  retired  early 
and  peacefully  to  rest  than  on  any  other 
day  of  the  week ;  and  when  they  start,  it 
bemg  part  of  their  plan  to  arrest  persons 
who  shall  be  found  on  the  road,  and  a 
pass-word  is  established.  You  observe, 
that  in  the  town  of  Newi)ort  there  is  a 
place  called  Beans  Well.  The  name  of 
that  place  was  divided  in  order  to  form  the 
pass-word. 

TiNDAL,  G.J. :  That  was  not  proved. 

Solicitor  General :  1  think  it  was  stated. 

Kelly :  It  was  not  in  evidence. 
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TiKDAL,  0.  J. :  It  is  a  new  idea  to  my 
mind. 

Solicitor  (hneral :  It  is  enongh  if  your 
Lordship  has  it  not  npon  your  notes.  It 
is  of  no  importance ;  the  substance  is, 
that  there  was  a  pass-word.  What  had 
a  pass-word  to  do  with  a  peaceable  object  P 
What  bad  the  arrest  of  persons  upon  the 
road  to  do  with  any  peaceable  exhibition  P 
What  had  seizing  of  arms  to  do — what 
had  the  prevention  of  peaceable  passengers 
upon  the  road  to  do  with  any  innocent 
objects?  This  is  proposed  early  in  the 
evening ;  this  is  acted  upon.  Why  were 
Mr.  Brough  and  Mr.  Watkim  to  be  arrested 
in  the  course  of  their  lawful  journey  P 
What  proper  peaceable  object  required 
that  P  What  proper  peaceable  object  could 
be  promoted  oy  that  ?  Why  should  they 
be  marched  for  hourti  through  the  night  P 
Why  should  their  lives  be  threatened  if 
they  attempted  to  escape  P  Gentlemen, 
let  mc  ask  what  would  be  the  marks  that 
would  attend  an  insurrection  intended  to 
operate  treasonably  against  the  public 
peace  P  —  Arrests,  restraints,  seizing  of 
arms,  making  prisoners.  What  else  could 
you  have  to  mark  the  character  of  an  in- 
surrection P  How  shall  you  distinguish 
between  that  which  is  intended  to  be 
peaceable,  and  that  which  is  intended  to 
be  violent?  By  interference  with  the 
rights,  the  peace,  the  actions  of  others. 
Why  did  they  meet  at  the  hour  I  have 
mentioned  P  Why  meet  in  such  numbers  P 
Why  BO  much  time  and  labour,  in  the 
preparation  of  such  arms  as  you  actually 
saw  P  I  have  already  called  your  attention 
to  the  fact,  that  Walker ,  having  been  sent 
-out  in  consequence  of  some  surmises  or 
information,  no  matter  which,  is  attempted 
to  be  arrested  upon  the  road;  he  en- 
deavours to  pass  on ;  he  is  seriously 
wounded,  and  a  pistol  fired  at  his  com- 
panion. This  is  done  to  men  who  are 
opposing  nobody — offering  no  resistance  to 
any  object,  proper  or  improper.  What 
does  this  indicate  P 

Grentlemen,  such  was  the  nature  of  that 
meeting;  thousands  assembled  together 
on  Sunday  night,  in  the  dead  of  the  night, 
armed — with  every  precaution — arresting, 
pressing  men,  and  seizing  arms.  N(>t 
only  so,  but  care  taken  to  see  that  their 
arms  were  in  a  condition  for  instant  use ; 
not  merely  loaded,  but  tried  to  see  that 
they  were  not  afl'ected  by  the  wet  or  other 
circumstances,  to  prevent  their  immediate 
execution ;  they  are  tried  during  the 
night,  so  that  their  march  into  Newport 
at  the  destined  hour  was  to  be  accompanied 
with  the  power  of  making  severe  execu- 
tion, should  it  be  determined  so  to  do. 
Gentlemen,  it  is  for  yon  to  say  what  such 
a  meeting  of  itself  indicates.  I  ask  you 
to  pause  here.    Let  that  mass  march  to- 


wards Newport;  see  them  in  the  acts 
which  have  been  described  to  you;  aee 
them  proving  their  guns ;  see  the  men  at 
the  machine,  with  their  hooks,  to  use  the 
expression  of  the  witness,  **  planning  it, 
showing  how  they  were  to  be  used ;"  see 
them  arresting  persons  upon  the  road.  I 
aik  you,  what  is  the  character  of  such  a 
meeting?  Let  me  now  call  your  atten« 
tion  to  the  evidence  that  has  been  given 
of  the  parties  own  declarations  of  their 
object  and  intention.  Gentlemen,  this 
prosecution  for  high  treason  is  very  dis- 
tinguishable from  many  others.  No  spies 
are  produced  before  you  here :  no  persons 
have  mixed  themselves  up  with  this  trea- 
son, either  for  the  purpose  of  acquiring 
information,  or  for  the  doing  of  that 
which  spies  too  often  do.  who  are  almost 
as  dangerous  as  the  mobs  that  they  are 

Eut  to  watch,  «?ho  seldom  are  employed 
ut  they  exceed  their  commission,  and 
assist  in  fabricating  the  mischief  which 
they  expect  to  be  rewarded  for  afterwards 
disclosing.  No  such  transaction  has  taken 
place  here.  Nor  can  the  prisoner  object 
to  some  of  the  witnesses  l>ecause  they  are 
Chartists.  Least  of  all  can  it  on  the 
part  of  the  prisoner  be  imputed  to  those 
men  that  it  is  a  mark  of  bad  principle. 
He  himself  was  among  the  foremost,  and, 
as  you  are  told,  the  most  zealous.  He, 
therefore,  cannot  challenge  the  respec- 
tability of  a  witness  because  he  is  a 
Chartist. 

Gentlemen,  see  whether  the  evidence 
produced  is  the  result  of  a  little  assembly 
of  persons  associated  together,  who  may 
have  conspired,  who  may  have  had  motives 
to  combine  together,    and    to    misrepre- 
sent,   or    see  whether  they  are    persons 
altogether  independent  of  each  other.     See 
whether  they  come  to  prove  dedaraiions 
made  at  one  place,  where  heat,  excitement, 
mistake    or    misapprehension    may  have 
mixed  themselves  up  with   the  evidence 
given  before  you  of  the  declarations  made  ; 
Of  whether  the  witnesses  themselves,  being 
independent  of  each  other,  speak  to  re- 
presentations   by    different    persons    en- 
gaged in  the  same  obncct,  made  at  different 
places  and  under  different  circumstances ; 
but  though  made  at  different  places  and 
under    different    circumstances,     vet    all 
tending  to  one  conclusion.     I  will  class 
them.     WUliame,   Hodge,  Harford^  .E""* 
and  Coles  speak  to  what  took  place 
the  presence  of  the  prisoner.   They  appl> 
him.    James,  Howell,  SaunderSy  and  H 
kins  speak  to  what  took  place  in  the  p 
sence    of    ZephaniaJi    Williams,    anot] 
leading  person.     Kidner  speaks  to  w) 
took  place  with  Jones, 

[Counsel  referred  at  great  length  to  1 
evidence  of  these  witnesses  and  the  groui 
on  which  their  credit  had  been  impeach 
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The  non-arrival  at  Birmingham  of  the  ] 
letters  from  Newport  aad  South  Wales 
might  well  have  heen  the  signal  for  a 
general  rising.  If  any  man  watching 
the  arrival  of  the  coach  that  brought  the 
letters  from  this  part  of  the  world,  and 
from  Newport,  had  made  inquiry  whether 
thej  had  hronght  the  letters  from  Ireland 
or  from  South  Wales,  and  the  answer  had 
been,  **  No,  we  have  come  from  Bristol; 
we  waited  past  the  usual  time,  but  from 
6(»me  cause  or  other,  we  know  not  what, 
the  letters  from  Newport  did  not  arrive." 
Whab  more  certain  information  could  any 
one  of  the  conspirators  at  Birmingham 
want  of  the  success  of  their  enterprise 
thiUi  that  the  letters  from  Newport  had 
not  arrived  ?  Then ,  as  to  Hodge^s  evidence. 
According  to  Hodge,  the  man  with  the 
glazed  hat  said  in  Frost* s  presence,  *'  The 
soldiers  are  all  Chartists.**]  You  ai'e  asked 
if  it  is  true ;  God  forbid !  But  does  it 
follow  that  men  who  are  engaged  in  an 
attempt  to  break  the  law,  men  who  are 
seeking  to  scimulate  others  to  hazard  tbeir 
persons  in  such  an  attempt,  should  not 
endeavour  to  encourage  them  by  a  state- 
ment that  is  not  true  P 

£Tbe  grounds  upon  which  Hodge* s  credit 
has  been  impeached  are  trifling  and  worth- 
less.] Strong  expressions  have  been  used ; 
and  if  strong  expressions  could  get  ac- 
quittals for  prisoners,  my  learned  friend 
would  be  a  safe  and  admirable  counsel. 
No  man  can  utter  them  stronger.  No 
inan  can  utter  them,  as  this  instance  will 
prore,  upon  less  foundation.  [It  was  first 
said  that  Hodge  was  home  too  early  for  his 
story  to  be  true ;  and  when  that  was  re- 
pelled, that  he  was  home  too  late.  To 
establish  the  contradiction  the  learned 
counsel  put  his  own  meaning  upon  the 
uncertain  expressions  of  the  witnesses 
about  "after  break  of  day,"  and  "  about 
break  of  day,*'  though  none  of  them  spoke 
to  any  precise  time.  J 

Gentlemen,  will  you  judge  of  the  cri- 
minal intentions  of  persons  engaged  in  an 
insurrection  by  the  probability  of  their 
snccoss  P    If  you  do,  you  will  judge  of  a 
mob  by  a  rule  that  never  was  found  cor- 
rect yet.     They  always  imagine — and  they 
would  not  begin  if  they  did  not  imagine, 
though  they  always  imagine  wrong,  but 
they  never  will  learn  wisdom — they  always 
>gine  that  they  can  accomplish  more 
u  they  can  ;  of  course  they  begin,  not 
1  the  idea  of  fastening  a  halter  round 
r  necks,  but  with  the  idea  that  they 
I  succeed,  and  by  their  success  escap|e. 
\i  those  thousands  of  men  (you  will 
ks  I  pass  on  what  the  number  of  the 
iers  were\  was  it  an  unnatural  thing 
;,  coming  at  between  one    and   two 
x;k  in  the  morning,  they  should  sur- 
-  'Hwr-house;  that  the   soldiers. 
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not  being  aware  that  they  were  coming, 
might  not  be  prepared — might  be  taken 
by  surprise — might  be  either  overcome  or 
murdered  before  they  could  put  them- 
selves in  a  condition  to  defend  them- 
selves ? 

Then  it  is  said — ^here  is  inconsistency  ! — 
what  conspiracy  ever  was  consistent? — 
you  would  indeed  give  the  most  perfect 
freedom  to  conspiracy,  rebellion,  and  trea- 
son, if  you  disbelieved  witne.i>8es  coming 
to  prove  declarations  inconsistent  if  made 
at  the  same  time,  though  not  inconsistent 
when  made  at  different  times.  They  may 
at  first  think  the  soldiers  to  be  Chartists 
and  their  friends,  and  in  the  next  moment 
talk  of  attacking  them  in  their  barracks. 
But  will  you  give  a  carte  blanche  to  con- 
spirators and  traitors  by  saying,  that  if 
witnesses  prove  inconsistent  declarations 
they  are  not  to  believed?  It  is  not, 
gentlemen,  the  inconsistency  of  the  wit- 
nesses, but  of  those  engaged  in  trans- 
actions, the  conduct  and  management  of 
which  must  vary  from  hour  to  hour 
according  as  circumstances  arise;  and 
that  which  a  man  may  contemplate  one 
minute,  may  the  following  minute  or  the 
next  hour  be  inconsistent  with  the  views 
that  had  prevailed  arising  out  of  the  then 
existing  circumstances. 

How  does  the  case  go  on  P  It  goes  on  by 
this  third  witness,  Harford,  making  state- 
ments corresponding,  as  it  is  submitted  to 
you,  with  the  general  intent  and  object  to 
bo  inferred  from  the  disputed  facts,  that 
they  did  not  contemplate  taking  the  town  of 
Newport  and  there  resting,  but  taking  the 
town  of  Newport  as  the  indication  and  as 
the  signal  for  insurrection  to  arise  gene- 
rally, which  insurrection,  by  union,  by 
the  accumulation  of  numbers,  by  the 
dispersion  of  those  numbers  throughout 
the  kingdom,  from  one  part  to  the  other, 
should  tend  to  effect  iho  ultimate  object 
of  revolution,  with  a  view  of  either  esta- 
blishing some  particular  form  of  govern- 
ment, or,  what  is  generally  the  result  of 
such  proceedings,  no  government  at  all. 

My  learned  friend  says,  **  Show  that  the 
Charter  was  intended  to  be  established.** 
Show  it !  Does  any  man  believe  that  if 
the  individual  so  marching  an  armed 
force  could  gain  possession  and  dominion 
of  this  country,  that  he  would  establish 
any  other  law  but  that  of  his  own  tyran- 
nical feelings  and  opinions  P  No.  What 
Charter,  good  or  bad,  was  ever  obtained 
by  treason,  such  as  is  imputed  here,  by  a 
rebellious  mob  gaining  power  P  Talk  of 
charters  or  of  law  !  What  but  confusion, 
bloodshed,  and  destruction  would  mark 
their  course  through  the  land.  Let  no 
man  think  that  by  encouraging  such  mobs 
as  these,  either  that  whidi  he  calls  the 
charter,   or  any  charter,  would  ever   be 
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obtained.  What  man  at  the  head  of  a 
mob,  that  obtained  power,  erer  need  it 
honestly,  or  used  it  in  any  other  way  than 
to  the  destruction  probably  of  his  own 
followers,  but  certainly  of  tiie  rest  of  the 
public ;  and  nothing  but  anarchy  could 
prevail,  until  the  good  sense  and  good 
feeling  of  the  country  should  unite  to 
expel  such  miscreants  from  the  face  of  the 
earth.  Talk  of  the  Charter  being  esta- 
blished !  No  man  dreams  that  any  Charter 
could  be  established.  No ;  the  first  thing 
is  to  destroy  the  existing  Grovemment. 
When  such  treason  and  conspiracy  exists — 
I  am  not  saying,  gentlemen,  that  it 
existed  here — I  am  presenting  the  ground 
for  you  to  say  whether  it  did  or  did  not — 
but  where  it  does  exist,  then  the  result  to 
be  anticipated  is  the  destruction  of  peace, 
and  order,  and  govenament;  not  the  re- 
establishment  of  anything  which  can  give 
peace  or  security  to  any  man.  I  say, 
therefore,  the  success  of  such  a  mob 
would  be  the  ruin  of  the  individuals  who 
composed  it.  Those  who  escaped  death — 
the  just  punishment  of  their  crimes — 
would  be  involved  in  beggary  and  distress 
for  the  rest  of  their  lives.  Such  a  mob, 
therefore  are  only  working  their  own 
destruction  ;  their  leaders  might  profit ; 
individuals  might,  for  a  short  time, 
flourish  out  of  the  ruin  which  they  pro- 
duced, but  the  great  body,  by  whose 
power  they  accomplished  it,  would 
become  the  first  sacrifice  to  those  who 
had  misled  them.  In  this  case,  therefore, 
the  question  is  not  whether  I  can  show  an 
intention  that  I  do  not  believe  existed 
anywhere,  of  setting  up  any  form  of 
government — any  state  of  order — ^it  was 
to  destroy  the  existing  Government,  the 
law  and  protection  given  to  everybody, 
taking  the  chance  of  what  good  to  in- 
dividuals might  be  accomplished  for  their 
own  purposes  out  of  the  general  con- 
fVision. 

[After  commenting  on  Harford's  evi- 
dence, counsel  reviewed  the  evidence  of  the 
boys,  Coles  and  Uees.l  It  is  said  the  mob 
did  not  know  there  were  soldiers  in  the 
'*  Westgate."  How  long  do  you  think  it 
would  remain  secret  that  some  soldiers 
had  been  marched  from  the  barracks  to 
the  town  P  Why,  it  would  run  speedily. 
Do  you  think  it  would  be  long  before  some 
one  would  run  along  the  road,  and,  meet- 
ing some  of  their  body,  say,  "  The  soldiers 
are  gone  from  the  barracks:  they  are 
gone  into  the  town"?  What  happens P 
Mr.  Frost  asks  one  of  those  boys,  **  Where 
are  the  soldiers  that  are  gone  to  the 
town  P  '*  The  boy  says,  **  I  had  been  told 
that  about  a  dozen  had  gone  to  the  '  West- 
gate.'  "  What  is  the  improbability,  gentle- 
men ?  My  learned  friend  Sir  Frederick 
Pollock  says,  **  Oh,  we  would  not  ask  how 


he  knew  it ;  that  was  not  our  place."  Yes, 
it  was,  if  you  doubted  it.  Witnesses  are 
entitled  to  justice  as  well  as  prisoners ; 
and  if  a  man  tells  you  he  knows  a  thing, 
and  you  mean  to  argue  he  does  not, 
justice  requires  that  you  should  not  send 
a  man  out  with  those  harsh  observations 
about  him  without  asking  him  this  ques- 
tion ;  You  say  you  know  it ;  how  do  you 
know  it  P 

[Having  reviewed  the  remaining  evi- 
dence, counsel  restated  the  charge.]  I 
say  that  the  charge  against  the  prisoner 
is,  that  he,  believing  there  was  a  body  of 
men  in  this  country  ready  to  revolt  and 
rebel,  raised  a  large  body  of  armed  men, 
with  the  intention  to  take  possession 
of  the  town  of  Newport,  to  supersede 
the  law  and  the  Government,  and  to  give 
a  signal  for  general  insurrection  through 
the  kingdom  ;  that  the  object  of  that  was 
to  overturn  the  Government.  What  is 
the  answer?  My  learned  friend  says, 
*'  Evidence  I  have  none,  but  I  beg  you 
to  believe  that  the  excitement  for  Vincent, 
that  the  intention  to  serve  Vincent  was 
the  object."  Was  it  so?  Where  is  the 
evidence  P  At  what  lodge  had  it  been 
discussed  ?  At  what  meeting  had  it  been 
proposed  to  petition  P  Where  is  the  place 
that  the  excitement  existed?  It  cannot 
be  found.  Gentlemen,  my  learned  friend, 
I  said,  was  unfortunate  in  his  appeals  to 
Providence ;  he  was  unfortunate  in  calling 
upon  you  to  watch  and  to  see  the  manner 
in  which  falsehood  was  detected ;  he  did 
not  watch  his  own  case  when  he  made 
that  appeal.  Does  Mr.  Frost  know  how  to 
procure  a  relaxation  of  prison  discipline 
for  Mr.  Vincent^  Does  Mr.  Frost  know 
the  proper  grounds  upon  which  the  Gro- 
vemment can  extend  mercy,  and  magis- 
trates indulgence?  Does  he  know  that 
the  moment  of  rebellion,  riot,  alarm,  and 
confusion,  is  not  the  moment  when  mercy 
can  be  extended?  He  does.  Does  he 
know  how  long  agitation  for  Vincent  had 
lasted,  and  when  it  ceased?  He  does. 
You  are  told  to  account  for  all  this  with- 
out evidence,  upon  the  ground  of  agita- 
tion for  Vincent ;  dates  not  given  to  you  ; 
men  are  asked,  you  may  recollect,  respect- 
ing conversations  months  ago  ;  asked  gene- 
rally, without  reference  to  time. 

It  is  said  that    the  prisoner  went  in 
order    to    restrain    the    mob.      Doe 
accord  with  any    part  of    his  condi 
Can  you  find  who  raised  the  mob, 
told  them  to  arm,  who  led  them  on, 
proposed  the  hour  at  which  they  she 
enter  Newport  P     Can  you  find  who  df 
besides  Mr.  Frost  f    The  learned  cour 
doubtless,  were  not  furnished  with  me 
or  they  would  anxiously  have  sough 
lay  before  you  the  grounds  upon  w' 
you  might  perceive  his  attempf"  " 
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strain  the  mob.  They  conld  furnish  none. 
The  excuse,  therefore,  entirely  fails. 
There  is  no  eyidence  of  agitation  at  all, 
or  of  any  human  being  acting  or  inter- 
fering in  reference  to  Vhicent  but  Mr. 
Frost.  Then  as  to  the  conflict  at  the 
"  Westgate,"  it  is  said  that  the  mob  could 
not  have  fired  after  the  soldiers  fired,  be- 
cause more  lives  were  not  destroyed,  or 
rather,  because  no  lives  were  destroyed, 
and  more  wounds  were  not  inflicted. 
But,  gentlemen,  observe,  the  ground 
sloped  considerably  from  the  inn ;  the 
gtms  of  the  mob  would  be  elevated  ;  you 
know  how  slight  on  alteration  of  the  angle 
will  carry  the  ball  above  the  object ;  the 
mob  would,  no  doubt,  from  the  well- 
directed  fire  of  the  soldiers,  retire  to  some 
distance ;  and  they  would  not,  I  dare  say, 
take  a  very  steady  aim,  not  being  used  to 
loading  their  g^ns  very  correctly,  and  not 
being  in  a  state  of  very  good  discipline  ; 
that  they  therefore  should  not  have  hit 
the  soldiers  is  not  surprising,  but  you 
hear  of  the  shots  which  are  in  the  ceiling. 
You  will  also  bear  in  mind  the  manner  in 
which  the  soldiers  were  arranged ;  as  the 
windows  were  low,  the  soldiers  stood 
along  the  room  in  that  direction ;  the 
shot,  therefore,  would  glanoe  across.  It 
was  not,  as  the  argument  on  the  part  of 
the  learned  counsel  supposed,  that  they 
were  ranged  opposite  the  window. 

Grentlemen,  I  have  little  more  to  say. 
I  have  touched  upon  Mr.  Frost's  defence 
with  regard  to  Vincent;  I  cannot  dwell 
npon  it ;  I  can  discover  no  topics   that 
belong  to  it  that  are  of  service  to  him. 
What  else  is  relied  uponP    Mr.  Frost's 
character,  and  some  other  circumstances. 
Grentlemen,  it  is  a  painful  subject  to  touch 
upon.    He  has  the  character  of  a  peaceable 
and    quiet    subject — a    character    which 
would  make  it  inconsistent  that  a  man 
should  engage  in  rebellion.    But  we,  un- 
fortunately, know  how  views  of  ambition 
and  pride  and  impatience  lead  men  to 
attempt  objects  illegal  and  violent,  as  well 
as  useless.      Mr.  Frost  has  proved  by  a 
neighbour  that  he  has  the  character  of  a 
generally  humane  man.    I  wish  not  to 
deprive  him  of  that  character.    Let  it  be 
supposed  not  that  one  or  two  only,  but 
that  any  number,  will  say  the  same  of 
him.    But  it  is  said,  Mr.  Frost  was  at  this 
3  prosecuting  his  lawful  concerns,  was 
uding  to  his  business,  and  therefore 
likely  to  engage  in  revolution.    I  only 
i  the  evidence  had  been  stronger  upon 
i    subject.      If   he    was    engaged    in 
zLging  the    meeting;    if  he  was  en- 
xL  in    seeing    that  arms    were    pro- 
d;   if  he  was  engaged  in  communi- 
og  with  people  from  a  distance,  who 
from  twelve  to  &Ye  o'clock  on  the 
'»^    and  with  the  previous  arrange- 


ments, it  is  difficult  to  imagine  that  his 
attention  was  very  closely  directed  to  bis 
business. 

You  are  asked  also  to  believe  that  the 
circumstance  of  his  wife  and  family  being 
in  Newport  at  the  time  is  evidence  to 
show  that  he  did  not  contemplate  making 
the  attempt  which  is  charged.  I  only 
say,  that  when  Mr.  Frost  took  that  mob 
into  Newport,  or  proposed  to  take  them 
into  Newport,  at  two  o'clock  in  the 
morning,  I  cannot  discover  that  solicitude 
for  his  wife  and  family  which  I  should 
have  expected  to  have  found ;  and  when 
riot,  tumult  and  disorder  stalked  abroad, 
Mr.  Frosfs  footsteps  were  not  bent  to 
his  home,  to  that  wife  and  family,  but 
to  the  wood  at  Tredegar  Park.  When 
the  day  had  passed  by,  and  Mr.  Frost  is 
discovered  in  the  evening,  he  is  not  at  his 
own  house,  nor  does  it  appear  by  any 
evidence  he  had  been  there,  he  is  found 
at  another  house.  Whatever  anxiety, 
therefore,  he  is  supposed  to  bave  enter- 
tained for  his  wife  and  family,  and  no 
doubt  did  entertain,  they,  do  not  appear 
to  have  operated  upon  his  movements  at 
that  time.  In  the  nour  of  peril  and  dan- 
ger he  was  not  with  them  to  succour  and 
comfort  and  protect  them ;  he  was  with 
the  mob,  which  mob  he  was  not  re- 
straining, while  they  were  engaged  in  acts 
of  mischief.  Mr.  Frost  was  apprehended, 
,  as  I  have  mentioned  to  you,  at  another 
I  person's  house  ;  it  is  said  he  made  no 
resistance.  Gentlemen,  what  his  ideas 
might  be  of  the  force  that  was  brought  to 
apprehend  him,  I  know  not.  Give  him 
the  benefit  of  the  circumslance  that  he 
did  not  use  the  three  loaded  pistols  which 
he  had  about  him.  But  I  think,  unfor- 
tunately, they  speak  much  more  strongly 
as  indicating  violent  intentions  when 
those  pistols  were  provided,  than  they 
speak  peaceable  intentions  when  he  was 
apprehended. 

Gentlemen,  there  is  a  fact  which  is  in 
Mr.  Frost's  favour,  and  of  which  he  is 
entitled  to  the  benefit ;  Mr.  Frost's  papers 
were  seized;  no  papers  have  been  pro- 
duced against  him  containing  any  evidence 
of  any  traitorous  conspiracy.  Give  him 
the  fullest  benefit  of  that ;  I  will  not  de- 
tract from  it,  except  by  a  remark  upon 
one  fact,  which  I  think  justice  calls  for  : 
Mr.  Frost's  attention  was  alive  to  his 
papers  when  the  officers  of  justice  were  at 
the  printer's  —  a  printer  who,  as  my 
learned  friend,  Sir  Frederick  Pollock, 
nroved,  was  a  printer  much  employed  by 
Mr.  Frost,  Mr.  Frost  said,  when  they 
were  searching  for  manuscripts,  "You 
will  not  find  my  manuscripts  here."  Had 
he  withdrawn  his  manuscripts  from  his 
printer  ?  Where  had  he  disposed  of  them  P 
What  had  been  his  motive  for  withdrawing 
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those  manuscripts  P  His  attention  had 
been  called  to  his  papers  ;  he  had  taken 
care  to  leave  none  there  in  the  possession 
of  his  printer.  You  will  judge  how  far 
that  may  tend  to  render  it  probable  that 
his  papers  had  been  taken  care  of  before  I 
he  left  his  honse.  The  fact,  however,  is,  ' 
that  none  were  found — none  are  produced 
— give  him  the  benefit  of  that. 

Grentlemen,  I  hope  that  I  have  honestly  ' 
to  the  public,  not  unfairly  to  the  prisoner, 
discharged  my  duty.    I  have  only  further 
to  say,  that  the  prisoner  cannot  be  con- 
victed unless  the  evidence  is  clear  and  . 
convincing :  I  heartily  hope  that  you  will  i 
arrive  at    a    just    conclusion  upon    this 
evidence,  and  be  enabled  to  pronounce  a 
verdict    consistent   with    that    evidence  j 
which  shall  do  justice  to  the  country  and 
to  the  prisoner. 

SUMUING  UP. 

TiNDAL,  G.J. :  Gentlemen,  the  charge 
against  the  prisoner  at  the  bar  is,  that, 
having  broken  the  faith  and  true  allegiance 
which  he  owed  to  his  lawful  Sovereign, 
he  has  levied  war  against  her  within  her  \ 
realm,  that  is,  in  one  .word,  a  charge  of  | 
high  treason .  The  indictment  contains  four  j 
counts,  as  they  are  called,  each  stating  in 
a  difierent  manner  the  ground  of  accusa- 
tion against  the  prisoner ;  but  it  appears 
to  me  that  it  would  rather  embarrass  than 
enlighten  your  minds  if  I  were  to  en- 
deavour to  lay  down  to  you,  except  in  the 
most  general  manner,  the  distinctions 
with  regard  to  the  description  of  the 
offence  in  each  count;  for  you  must  at 
last  come  to  the  decision  of  the  question 
of  which  you  have  heard  so  much  in  the 
course  of  the  discussion,  namely,  whether 
or  no,  under  the  circumstances  that  have 
been  proved  before  you,  the  offence  of 
levying  war  against  the  Queen  within  her 
realm  has  been  committed  by  the  prisoner 
at  the  bar. 

As  to  the  first  two  counts  of  the  indict- 
ment, they  are  founded  upon  the  ancient 
statute  of  the  26  Edward  3.,  which  statute 
contains  within  it  the  clause  by  which  the 
levying  war  against  the  King  is  declared 
to  be  high  treason.  The  remaining  two 
counts  of  the  indictment  are  framed  upon 
a  more  modem  statute,  namely,  the 
36  Geo.  3.  c.  7.,  which  has  been  since 
made  perpetual ,  and  which  has  to  a  cer- 
tain extent  expounded  the  former  statute, 
and  has  made  certain  acts  which  before 
were  considered  to  be  no  more  than  overt 
acts  of  the  treason  declared  by  the  ancient 
statute,  to  constitute  of  themselves  the 
offence  of  treason,  when  committed. 

Grentlemen,  the  ancient  statute  to  which 
I  refer,  the  25  Edward  3.,  declares  what 
shall   be    adjudged  high    treason,    and, 


amongst  many  other  acts  described,  it 
declares  that — 

**  when  a  man  do  levy  war  against  our  lord 
the  King  in  his  realm,  or  be  adherent  to  the 
King's  enemies  in  his  realm,  giving  to  them  aid 
and  comfort  in  the  realm,  or  elsewhere,  and 
thereof  he  proveaWy  attainted  of  open  deed  hy 
the  people  of  their  condition/* 


that  this  shall  be  one  ground  upon  which 
the  party  accused  of  the  offence,  and 
legally  proved  to  have  .  committed  the 
offence,  shall  be  held  to  be  guilty  of  the 
crime  of  high  treason.  The  same  statute 
goes  on  shortly  afterwards  to  declare, 
that — 

'*  it  if*  to  be  nnderstood  that  in  the  ca^es  above 
rehearsed,  that  ought  to  be  judged  treason 
which  extends  to  our  lord  the  King,  and  his  royal 
majesty ; 

meaning  thereby  that  the  levyiM  of  war, 
though  it  be  not  directly  aimea  against 
the  person  of  the  King,  or  for  the  direct 
purpose  of  injuring  his  person,  yet,  if  it 
be  done  against  the  royal  authority,  as 
establi»bed  by  law  in  the  land,  amounts 
equally  to  the  crime  of  high  treason  within 
the  statute. 

Now,  gentlemen,  this  being  the  law,  if 
we  look  merely  at  the  words  that  are 
contained  in  the  Act  of  Parliament,  "  a 
levying  of  war  against  the  King  in  his 
realm,  they  would  seem  at  first  sight  to 
confine  themselves  to  those  instances  in 
early  history,  in  which  war  has  been 
carried  on  between  rivals  contending  for 
the  possession  of  the  throne.  All  those 
battles  which  took  place  during  the 
quarrels  and  disputes  between  the  houses 
of  York  and  Lancaster  were  treated  by  the 
party  who  was  successful  and  seated  upon 
the  throne  as  acts  of  treason  against  the 
lawful  Sovereign.  Such  contests  were  "  a 
levying  of  war  **  in  the  strictest  sense  of 
the  word ;  and  a^in  in  more  recent  time, 
though  not  within  the  recollection  of  any 
now  living,  yet  within  the  reach  of  report 
and  tradition,  those  battles  which  took 
place  by  reason  of  the  family  of  James  2. 
coming  into  the  realm  and  waging  war 
against  the  successive  Sovereigns  of  the 
honse  of  Hanover,  would  strictly  and  com- 
pletely fill  up  the  description  contained  in 
the  statute,  "  of  a  levying  of  war  against 
the  King  within  his  realm." 

Gentlemen,  if  the  statute  were  conC  "  ^ 
to  a  levying  of  war  within  that  sense 
that  unless  there  were  armies  advanci 
with  generals  at  their  heads,  and  c 
flicling    with    the    Sovereign     upon 
throne  for  its  possession,  a  case  of  i 
character  and  description  of  the  pres* 
would  be  clearly  not  within  the  stati 
The  statute  has,  however,  been  expoun 
by  learned  judges  from  the  time  whej 
was  introduced,  down  to  the  present,  t 
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irider  and  a  more  comprehensiTe  sense,  so 
as  to  meet  the  attacks  which  have  been 
made  on  the  royal  authority  by  armed 
muititndes  in  the  course  of  many  of  the 
reigns  of  succeeding  monarchs  ;  and  it  is 
obvious  that  it  would  have  been  pregnant 
with  great  public  evil  if  such  rebellious 
acts  had  not  been  repressed  by  the  exer- 
cise of  this  law,  although  they  did  not 
amount  to  an  actual  levying  of  war  in  the 
more  strict  sense  of  the  term. 

I  cannot  do  better,  I  think,  than  read  to 
yon  the  exposition  given  by  a  very  learned 
judge,  whose  authority  has  always  been 
regarded  with  the  greatest  veneration,  of 
the  clause  of  the  statute  of  levying  war, 
so  far  as  it  can  apply  to  the  present  case ; 
it  is  to  be  foand  in  the  discourse  of  Sir 
Michael  Foster  on  high  treason.  That 
learned  judge  states,  that — 

"  every  insurrection  which  in  judgment  of  law 
is  intended  against  the  person  of  the  King,  be 
it  to  dethrone  or  imprison  hiui,  or  to  oblige  him 
to  alter  his  measures  of  government,  or  to 
remove  evil  counsellors  from  about  him, — th«>se 
risings  all  amount  to  levying  war  within  the 
statute,  whether  attended  with  the  pomp  and 
cirenmstanoes  of  open  war  or  not ;  and  every 
conspiracy  to  levy  war  for  these  purposes, 
though  not  treason  within  the  clause  of  levying 
war,  is  yet  an  overt  act  within  the  other  clause 
«>f  compnssiDg  the  Eing*s  death;  for  these 
purposes  cannot  ibe  effected  by  numbers  and 
open  iorce  without  manifest  danger  to  his  per- 
son." («) 

Then  he  proceeds  afterwards  to  dis- 
tinguish between  insurrections  of  persons 
who  are  armed  and  in  great  numbers,  and 
arrayed  in  a  warlike  manner,  merely  for 
Bome  local  or  private  purpose,  and  insur- 
rections for  some  general  and  open  pur- 
pose affecting  the  state,  and  says  :^- 

"  Insurrections  in  order  to  throw  down  all 
enclosures,  to  alter  the  established  law  or  change 
religion,  to  enhance  the  price  of  all  lalionr,  or  to 
open  all  prisons —all  risings  in  order  to  affect 
these  innovations  of  a  pubhc  and  general  con- 
cern by  an  armed  force  are,  in  construction  of 
law,  high  treason  within  the  clanse  of  levying 
war ;  for  though  they  are  not  levelled  at  the 
person  of  the  King,  they  are  against  his  royal 
majesty ;    and,    besides,    they    have    a    direct 
tendency  to  dissolve  all  the  bonds  of  society, 
and  to  destroy  all  property  and  all  government 
too,   by   numbers   and    an    armed  force.      In- 
-"-^ections,    likewise,  for   redressing    national 
vances,  or  for  the  expulsion  of  foreigners  in 
eral,  or  indeed  of  any  single  nation  living 
!  under  the  protection  of  die  King ;  or  for 
reformation  of  real  or  imaginary  evils  of 
ubhc  nature,  and  in  which  the  insurgents 
e  no  special  interest — risings  to  effect  these 
g  by  force  and  numbers  are,  by  construction 
&w,  within  the  clause  of  levying  war,  for 

(a)  Foft.  210,  211. 


they  are  levelled  at  the  King's  crown  and  royal 
dignity." 

Grentlemen,  I  will  trouble  you  with  nc 
further  statement  from  any  authority^ 
except  to  call  yoar  attention  to  one 
passage  in  Sir  Matthew  HaZe, (a)  another 
highly  venerated  authority  upon  this 
subject,  which  I  do,  not  only  for  the  pur- 

Eose  of  pointing  out  the  same  distinction, 
ut,  also,  because  upon  one  part  of  this 
case  it  may  have  some  particular  bearing, 
and,  perhaps,  as  far  as  it  goes,  may  offer 
a  suggestion  in  favour  of  the  prisoner  at 
the  bar.     He  says : — 

"  If  men  levy  vrar  to  break  prisons,  to  deliver 
one  or  more  particular  persons  out  of  prison^ 
wherein  they  are  lawfully  imprisoned  (unless 
such  as  are  imprisoned  for  treason),  this,  upon 
advice  of  the  judges,  upon  a  >ipecial  verdict 
found  at  the  Old  Bailey,  was  ruled  not  to  be 
high  treason,  but  only  a  great  riot  ?  but  if  it 
were  to  break  prisons,  or  deliver  persons  gene- 
rally out  of  prison,  this  is  treason." 

So  that  I  think  the  rule  of  law  may  be 
laid  down  in  a  few  words  in  this  manner : 
to  constitute  high  treason  by  levying  war, 
there  must  be  insurrection ;  there  must 
be  force  accompanying  that  insurrection  ; 
and  it  must  be  for  the  accomplishment  of 
anobjectiof  a  general  nature.  But  if  all 
these  circumstances  are  found  to  concur 
in  any  individual  case  that  is  brought 
under  investigation,  that  "is  quite  sufficient 
to  constitute  a  levying  of  war. 

The  question ,  therefore,  for  your  deter- 
mination will  be,  when  the  factfi  are 
brought  more  freshly  to  yoar  recollection, 
which  have  in  the  course  of  this  long  in- 
vestigation been  proved  at  the  bar  of  this 
court*  whether  tho  acts  proved  to  have 
been  done  by  the  prisoner  amount  to  the 
offence  of  levying  war  within  the  meaning 
of  the  statute,  as  explained  by  the  high 
authorities  to  which  I  have  referred  •  or 
whether  they  fall  short  of  that  high  crime, 
and  amount  to  no  more  than  evidence  of 
an  insurrection  and  riot  of  a  very  enor- 
mous character  and  description,  and  ac- 
companied with  signal  danger  to  the  com- 
mimity.  For  unless  the  evidence  against 
the  prisoner  reaches  the  point  to  which  I 
have  first  called  your  attention,  it  will 
not  establish  against  the  prisoner  the 
guilt  of  high  treason,  but  that  of  a 
grievous  misdemeanour,  and  nothing 
more. 

I  observe,  gentlemen,  that  the  learned 
Attorney  Oeneral  stated  the  case  on  the 
part  of  the  Crown  against  the  prisoner  ta 
be  this — that  the  prisoner  at  the  bar  had 
brought  down  to  the  town  of  Newport  a 
ver^  large  multitude  of  persons,  armed 
ana  arrayed  in  a  warlike  manner,  and  that 


(a)  1  Hale,  P.C.  I  S3. 
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the  plan  was  to  get  possession  of  the  town 
of  Viewport,  to  break  down  the  bridge, 
stop  the  mail,  and  that  the  mail  not 
an-iving  at  Birmingham  for  some  time,  it 
would  DC  a  signal  for  a  general  rising  in 
Birmingham  and  Lancashire,  and  the 
charter  law  would  become  the  law  of  the 
land.  The  learned  Solicitor  General,  who 
has  summed  up  the  evidence,  has  stated 
the  outline  of  the  case  which  has  been 
proved  pretty  nearly  in  the  same  form, 
omitting  with  great  propriety  that  part  of 
it  upon  which  no  evidence  had  been 
offered — namely,  that  which  related  to  the 
general  establishment  of  charter  law. 
Ulie  Solicitor  General  stated  that  the  plan 
of  the  prisoner  was,  to  get  together  bands 
of  armed  men,  with  intent  by  surprise  and 
terror,  or  by  force,  to  take  Newport,  to 
exercise  power  there,  to  supersede  the 
magistracy,  and  thereby  raise  a  general 
rebellion  within  the  kingdom.  Now  there 
can  be  no  doubt  whatever  that  if  either  of 
the  propositions  which  have  been  so  stated 
by  the  Law  Officers  of  the  Crown  is  made 
out  to  your  satisfaction,  there  is  full  proof 
of  the  commission  by  the  prisoner  of  the 
crime  of  high  treason.  It  will  therefore 
be  your  duty,  carefully  watching  the  evi- 
dence, to  determine  whether  or  no  the 
evidence  carries  the  acts  of  the  prisoner 
and  his  guilty  intention,  to  the  extent 
above  stated  by  the  learned  counsel  for  the 
Crown. 

On  the  part  of  the  prisoner,  the  learned 
counsel  who  appear  for  him  state,  and  I 
think  they  are  justified  in  so  stating,  that 
he  is  not  bound  to  show  what  was  the  ob- 
ject or  purpose  or  intent  of  the  acts  that 
were  undoubtedly  done  by  the  prisoner  at 
the  bar.  His  counsel  say  the  offence 
charged  against  him  must  be  proved  by 
those  who  make  the  charge ;  that  he  stands 
only  to  hear  the  evidence  that  is  given 
against  him,  and  therefore  he  is  not  bound 
to  show  at  all,  or  in  any  way  whatever, 
what  his  real  object  or  design  was.  Un- 
doubtedly the  proof  of  the  case  against  the 
prisoner  must  depend  for  its  support,  not 
upon  the  absence  or  want  of  any  explana- 
tion on  the  part  of  the  prisoner  himself, 
but  upon  the  positive  affirmative  evidence 
of  his  guilt  that  is  given  by  the  Crown. 
It  is  not,  however,  an  unreasonable  thing, 
and  it  daily  occurs  in  inyestigations,  both 
civil  and  criminal,  that  if  there  is  a  cer- 
tain appearance  made  out  against  a  party, 
if  he  is  involved  by  the  evidence  in  a  state 
of  considerable  suspicion,  he  is  called  upon 
for  his  own  sake  and  his  own  safety  to 
state  and  to  bring  forward  the  circum- 
stances, whatever  they  may  be,  which 
might  reconcile  such  suspicious  appear- 
ances with  perfect  innocence ;  and  there- 
fore the  learned  counsel  of  the  prisoner, 
although  he  entered  his  protest  against 


his  being  necessarily  required  to  make 
such  a  statement,  proceeds  to  say  that  the 
case  of  the  prisoner  at  the  bar  was  one 
that  was  perfectly  innocent,  that  is,  per- 
fectly innocent  so  far  as  regards  the  crime 
of  high  treason.  He  stated  that  it  was 
never  intended  by  the  prisoner  either  to 
take  the  town  or  to  attack  the  military, 
which  latter  act  was  purely  accidental; 
that  all  that  was  intended  was  to  make  a 
demonstration  to  the  magistracy  of  New- 
port and  the  county  of  the  strength  of 
those  persons  who  were  called  Chartii^ts, 
for  the  single  purpose  and  design  of  in- 
ducing the  magisfarates  either  to  procure 
the  liberation  of  one  Vincent  ana  three 
other  persons  who  had  been  convicted  of 
some  political  offences,  and  were  then 
confined  in  Monmouth  gaol,  or  at  all 
events,  to  procure  a  mitigation  in  their 
mode  of  treatment  whilst  under  imprison- 
ment. 

Gentlemen,  if  the  outline  which  is  made 
by  the  officers  of  the  Crown  is  filled  up  by 
evidence,  there  is  no  doubt  whatever  that 
the  guilt  of  the  party  accused  amounts  to 
high  treason ;  and,  on  the  other  hand,  if 
falling  short  of  that  offence,  it  amounts  to 
no  more  than  the  description  which  has 
been  given  of  it  by  the  counsel  for  the 
prisoner,  although  it  would  be  a  mo^t 
grievous  offence  as  a  misdemeanour,  in- 
volving the  security  of  the  property,  and 
perhaps  of  the  lives,  of  many  persons  in 
the  town  of  Newport ;  yet  it  would  be 
deficient  in  the  main  ingredient  of  the 
offence  of  levying  war  against  the  Queen 
within  her  realm  ;  it  would  want  the  com- 
passing and  designing  to  put  down  the 
authority  and  government  of  the  Queen  ; 
it  would  amount  to  no  more  than  a  very 
aggravated  misdemeanour ;  and  upon  that 
supposition  and  state  of  facts  the  prisoner 
would  be  entitled  to  an  acquittal  upon  the 
present  indictment.  You  are  therefore,  a? 
I  said  before,  to  weigh  the  evidence  you 
have  heard  with  especial  care,  and  to  say 
upon  which  side,  taking  these  two  different 
views  into  consideration,  the  scale  of  jus- 
tice ought  to  preponderate. 

Grentlemen,  I  had  thought  at  one  time 
to  have  broken  the  evidence  into  parts, 
and  to  have  placed  the  different  parts  of 
it,  as  they  related  to  distinct  periods  of 
this  transaction,  in  juxta-position  together, 
so  as  to  have  presented  to  you  a  clear  and 
intelligible  view  of  the  whole  of  the  ca 
omitting  the  evidence  as  to  those  fr 
which  are  not  in  dispute  between  the  j 
ties ;  but  I  have,  upon  reflection,  thou 
it  would  be  safer,  m  a  case  of  such  d 
importance  to  the  prisoner,  as  well  as 
the  community,  that  I  should  rather 
low  the  evidence  in  the  course  in  whic 
has  been  given,  and  should  offer  such  cr 
ments  and  observations  upon  it  from  t 
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to  time  as  appear  to  me  may  by  possibility 
be  useful  to  yoarselyes.  I  shall,  there- 
fore, now  proceed  at  once  to  take  up  the 
evidence  from  my  notes,  and  recapitulate 
it  to  you,  accompanied  with  such  observa- 
tions as  occur  to  me ;  and  shall,  in  con- 
clusion, bring  your  minds  back  again  to 
the  exact  question  which  you  will  have 
at  last  to  determine  upon  this  momentous 
occasion. 

[The  learned  judge  then  read  his  notes 
of  the  evidence  to  tiie  jury.  As  to  the  ob- 
ject of  the  attack  on  the  "  Westgate  "  he 
observed : — 1 

On  the  part  of  the  prisoner  it  is  alleged, 
that  the  object  of  this  attack  upon  the 
*  *  Westgate  "  Inn  was  entirely  unconnected 
with  any  design  upon  the  soldiers  at  all — 
nay,  it  is  said  that  they  never  saw  the 
soldiers  till  after  the  firing  commenced, 
nor  knew  that  they  were  there ;  but  that 
the  object  of  the  attack  was  simply  for 
the  purpose  of  rescuing  certain  persons 
who  nad  been  made  prisoners  by  the  ma- 
gistrates during  the  course  of  the  night 
preceding  the  tumult.    If  there  had  been 
no  other  evidence  against  the  prisoner  at 
the  bar,  except  the  fact  of  the  conflict 
that  took  place  between  the  soldiers  and 
the  mob,  who  were  led  on  by  him,  cer- 
tainly it  woald  have  been  very  important 
to  see  whether  they  hud  any  knowledge 
that  there  were  soldiers  there  at  all ;  and 
to  show  that  they  had  an  object  perfectly 
distinct  from  any  wish  to  attack  the  sol- 
diers ;  that  they  meant  nothing  but  to 
rescue  certain  prisoners  who  were  con- 
fined in  the  inn«     But  this  is  not  the 
whole  of  the  evidence  that  will  be  before 
you  upon  this  point;   because  you  must 
tflJce  into  your  consideration,  when  you 
are  determining  upon  the  intent  and  pur- 
pose of  the  prisoner  at  the  bar,  not  only 
what  took  place  at  the  immediate  moment 
of  the  conflict  at  the  "West^te"  Inn, 
bat  also  the  information  which  he  had 
received  just  before  from  the  witness  CoJee, 
that  some  of  the  soldiers  had  gone  to  the 
"Westgate"   Inn;    the  conversation  in 
Frosfs  presence  on  that  occasion ;   and 
stiU  furtner,  the  general  evidence  relating 
to  the  bringing  down  so  large  a  body  of 
armed  men  into  the  town.     This  must 
have  been  done  with  some  intent  or  other ; 
what  that  was  you  will  have  to  determine 
ntKm  the  whole  of  the  case. 

I  to    the   demand  at  the    doors    of 
'  Westgate,"  the  learned  judge  ob- 

itlemen,    the    principal     object    of 

g  this  witness  (John  WiUan),  and 

e  others,  who  state  with  great  preci- 

what  they  heard  upon  the  occasion, 

}  prove  that  the  demand  on  the  part  of 

irisoner,  or  the  mob  who  accompa- 

the  prisoner,  was  not  that  the  sol- 


diers, or  the  magistrates,  or  the  people  at 
the  **  Westgate  "  Inn  should  surrender 
themselves  prisoners,  which,  under  the 
circumstances,  would  be  a  demand  of  a 
very  hostile  nature,  in  fact,  amounting  to 
treason,  if  it  had  been  made  against  Her 
Majesty's  troops  whilst  they  were  under 
arms  and  acting  in  preservation  of  the 
peace  ;  that  the  witnesses  for  the  prosecu- 
tion, who  suppose  it  to  have  been  a  demand 
to  surrender  themselves  as  prisoners  are 
mistaken  ;  that  it  was  in  reality  a  demand 
to  surrender  up  the  prisoners  whom  they 
had  in  custody  m  the  inn  at  the  time.  Un- 
doubtedly that  is  a  demand  of  a  very 
difi*erent  nature,  capable  of  a  much  more 
favourable  interpretation  to  the  prisoner 
at  the  bar,  with  respect  to  the  immediate 
proceedings  at  the  "  Westgate  "  Inn,  and, 
therefore,  it  was  very  proper  to  call  those 
witnesses,  and  set  the  matter  right  before 
you ;  and  it  is  now  conceded  on  the  part 
of  the  Crown,  that  the  demand  really  was, 
as  those  witnesses  on  the  part  of  the  pri- 
soner state  it  to  have  been,  a  demand  that 
they  should  give  up  those  persons  whom 
they  had  detained  m  custody  during  the 
interval  between  the  Sunday  night  and 
the  early  part  of  the  morning.  So  far, 
therefore,  as  regards  the  precise  efleot 
and  consequences  of  this  demand,  as  im- 
posing a  demand  on  the  soldiers  to 
surrender  themselves,  the  observation  is 
entirely  disproved  by  the  evidence  of  those 
persons. 

[Commenting  on  the  evidence  of  the 
witness  Thomas,  the  learned  judge  dealt 
with  the  alleged  design  to  stop  the  mail. 
It  was  urged  that  such  a  design  would  be 
senseless  and  inapplicable  to  the  real  state 
of  things,  because  a  coach  would  have 
gone  from  the  other  side  of  the  Severn  to 
Bristol  all  the  same  ;  but,  possibly,  what 
may  have  been  meant  was  to  stop  the  let- 
ters from  Newport,  as  the  fact  that  com- 
munications from  that  quarter  had  been 
cut  ofi'  must  havo  become  known  at  no 
distant  period.] 

Grentlemen,  this  is  the  whole  of  the  evi- 
dence on  the  one  side  and  the  other,  and 
it  is  for  you  to  say  whether  you  are  satis- 
fied upon  the  evidence  that  has  been 
brought  before  you,  that  the  prisoner  at 
the  bar  has  been  guilty  of  the  offence  of 
levying  war  against  the  Queen  within  her 
realm.  That  on  the  morning  of  the  4>th 
of  November,  there  was  a  verv  riotous 
and  tumultuary  proceeding,  and  that  an 
attack  was  made  m  the  town  of  Newport 
upon  the  majgistrates  and  military  who 
were  at  the  ''Westgate"  Inn,  is  placed 
beyond  all  doubt.  That  a  very  largo  body 
of  men  came  into  the  immediate  neigh- 
bourhood of  the  town,  at  a  very  early  and 
unusual  hour  of  the  morning,  not  from 
one  single    point,   but    people   collected 
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from  different  parts  and  united  into  one 
body  before  tney  came  into  the  town, 
there  is  also  no  donbt.  That  many  of 
these  persons  were  armed  with  yarions 
weapons  of  offence,  and  all  ranged  and 
armed  with  something  like  military  order 
is  again  beyond  donbt.  That  the  prisoner 
at  the  bar  was  the  person  who  appeared 
to  be  at  the  head  of  this  whole  armed 
multitude  is  likewise  placed  beyond  the 
reach  of  doubt.  The  question  before  you, 
as  it  relates  to  him,  will  turn  upon  his 
object,  design,  intention.  The  evidence 
upon  which  he  is  charged  with  this  heavy 
offence,  and  upon  which  his  treasonable 
purposes  are  alleged  to  rest,  is  the  lar^ 
share  which  he  appears  to  have  taken  m 
the  whole  of  the  transaction,  and  the 
declarations  which  he  made  at  the  time, 
both  of  which  you  must  bring  into  review 
before  you  in  giyiug  your  verdict  on  the 

E resent  occasion.  And,  gentlemen,  the 
etter  to  enable  you  to  do  this,  I  think  it 
may  not  be  unadvisable  to  call  your  atten- 
tion with  a  little  more  particularity  to  the 
evidence  given  before  you  of  the  exact 
share  which  Mr.  Frost  took  during  the 
preceding  week,  and  op  to  the  moment  of 
the  attack  on  the  "Westgate"  Inn,  in 
the  course  of  the  violent  and  outrageous 
proceedings  which  took  place,  and  at  the 
same  time  to  bring  together  the  several 
declarations  which  ne  is  alleged  to  have 
made,  accompanying  tbis  statement  with 
a  reference  to  the  objections  urged  on  the 
part  of  the  prisoner  at  the  bar  to  the 
validity  and  sufficiency  of  the  testimony, 
and  to  the  weight  due  to  the  declarations 
themselves. 

[The  learned  judge  reviewed  the  evi- 
dence as  to  Frosfs  movements.] 

That,  gentlemen,  is  the  outline  of  the 
evidence  which  applies  to  the  acts  in 
which  the  prisoner  at  the  bar  personally 
participatea.  You  must  next  keep  your 
minds  attentive  to  that  which  is  the  most 
important  point,  namely,  what  was  the 
intent  and  design  of  the  prisoner  m  doing 
that  which  you  are  satisfied  he  is  proved 
to  have  done.  When  he  is  found  to  be 
lending  his  aid  and  assistance  in  collect- 
ing together  from  distant  points  this 
armed  multitude,  with  which  to  a  certain 
extent  he  had  been,  beyond  all  doubt, 
interfering,  when  he  accompanies  this 
armed  body  to  Newport  under  such  cir- 
cumstances of  command  and  authority 
over  them  on  his  part,  as  you  may  collect 
from  the  evidence,  when  he  is  present  up 
to  the  very  moment  previous  to  their 
attack  on  the  militarr  and  magistrates, 
what  do  you  infer  to  have  been  his  pur- 
pose and  design  P  Was  it  to  march  into 
Newport  and  take  forcible  and  violent 
possession  of  it,  so  as  to  hold  one  of  the 
Queen's  towns  under  his  own  authority 


and  exempt  from  hers ;  or  was  it  a  design 
to  attack  and  master  by  armed  force  the 
Queen's  troops  ;  or  was  there  any  ulterior 
and  more  general  purpose,  such  as  a  de- 
sign that  a  more  extensive  rebellion  and 
insurrection  should  beein  with  what  was 
done  at  Newport ;  or  did  all  these  pro- 
ceedings take  place,  as  stated*  on  the  part 
of  the  prisoner  himself  by  his  learned 
counsel,  for  an  object  perfectly  distinct 
from  these,  namely,  merely  to  make  a 
demonstration  of  their  moral  force  (if  one 
may  use  such  a  term),  not  for  any  purpose 
of  violence  or  aggression,  still  less  for  the 
purpose  of  changing  the  law  or  the  Govern- 
ment, but  only  to  induce  or  move  the 
magistrates  either  to  release  Vincent  and 
his  comrades  from  prison,  or  to  procure 
their  more  favourable  treatment  during 
their  confinement?  If  it  is  your  judg- 
ment and  opinion  that  the  prisoner  acted 
with  any  of  the  objects  and  designs  in 
view,  to  which  I  have  first  called  your 
attention,  such  acts  on  the  part  of  the 

Srisoncr,  proceeding  from  such  intentions, 
o  undoubtedly  amount  to  the  crime  of 
high  treason.  If,  on  the  other  h.ind,  you 
are  satisfied  upon  the  evidence,  and  the 
judgment  you  form  upon  it,  that  the 
motive  alleged  by  the  prisoner  was  that 
which  really  influenced  him  at  the  time, 
then  the  offence  committed  by  him,  al- 
though punishable  by  the  law,  and  severely 
punishable  as  a  riotous  assonoblage,  pro- 
auctive  of  great  danger  to  the  people  in 
the  neighbourhood,  and  attended  with  the 
most  serious  consequences,  would  steer 
clear  of  incurring  either  the  guilt  or  the 
penalty  of  high  treason. 

But,  gentlemen,  it  is  important  to  bear 
in  mind  the  declarations  wnich  are  stated 
to  have  been  made  by  the  prisoner,  and  to 
which  your  attention  must  also  be  directed. 
The  first  declaration  is  spoken  to  by  tho 
witness  Simmons,  when  he  says  he  heard 
Frost  say,  at  the  turnpike  on  Stowe  Hill, 
at    about   nine   o'cIock    on    the  Monday 
morning,  "  Let  us  go  towards  the  town, 
and  show  ourselves  to  the  town."    Upon 
this  expression,  certainly  of  an  ambiguous 
character  in  itself,  I  have  before  offered 
you    my    observations    at    some    length. 
Whether  it  is  to  be  understood  by  you  a9 
importing  no  more  than  the  going  and 
maidnff    a    peaceable    demonstration    of 
themselves  to  the  town,  or  whether,  when 
in    connexion  with  what    preceded    i 
what  immediately  afterwards  took  ph 
it  is  to  bo  considered  as  denoting  a  m 
and  intention  of  a  very  different  charac 
you  must  determine  for  yourselves,  ha^ 
regard  not  only  to  the  words  thcmsel 
but  to  the  whole  of  the  surrounding 
cumstances  that  you  have  heard. 

Then  come  the  two  boys,  Bees  and  l 
who  are  standing  by  the  Court-y-P- 
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machbie.    The  boy  Bees  says,  "  Whilst  I 
was  standing  by  the  Oonrt-y-Bella  ma- 
chine, I  heard  Frost  ask  Coles  where  the 
soldiers  were,  and  Coles  said  there  were 
aboat  a  dozen  ^one  down  to  the  '  West- 
gate/"     Now,   it   appears  very  clearly, 
tnat  immediately  afler  they  had  received 
this  intimation,  the  mob  go  dbrect  to  the 
"West gate";  they  say,  **  Let  ns  show 
ourselves  in  front  of  the  *  Westgate.' " 
One  of  the  grounds  apon  which  the  crime 
of  high  treason  is  laid  upon  the  prisoner 
at  the  bar  is,  that  there  was  a  premeditated 
design  to  attack  the  soldiers  at  Newport. 
Yon  must  weigh  the  matter  on  both  sides, 
and  say  whether  you  are  satisfied  that 
such  was  the  case.    It  has  been  argued, 
that  if  they  had  really  intended  to  attack 
the  soldiers  at  Newport,  when  they  learnt 
from  the  boy  that  some  of  the  soldiers  had 
been  marched  away  to  the  **Westgate" 
Inn,  it  would  be  more  probable  that  they 
woidd  have  gone  round  to  the  union  poor- 
house,  where  the  number  of  soldiers  must 
then    have    been    diminished,    and    en- 
deavoured to  have  secured  them  in  the 
first  instance,  before  they  attacked  the 
**  Westgate  "  Inn.    The  charge  being  that 
their  intention  was    by  preconcert  and 
design  to  attack  and  take  tlie  soldiers  who 
were  at  Newport,  ask  yourselves  whether 
the  course  which  they  actually  pursued  is 
consistent  with  that  intention  or  not.    Not, 
^ntlemen,  that  the  qnestion  of  treason  or 
no  treason  is  put  at  rest,  even  if  you  are 
satisfied  in  your  own  minds  that  tike  mob 
did  not  intend  to  attack  and  subdue  the 
soldiers  at  Newport,  or  that  you  think 
they  went  to  the  "  Westgate  "  Inn  for  the 
purpose  of  releasing  their  own  prisoners, 
and  nothing  else.    The  single  act  of  going 
to  the  "Westgate"  Inn,  and  the  conflict 
with  the  soldiers  there,  if  only  a  sudden 
and  unpremeditated  ebullition,  would  not 
be  in  itself  high  treason ;  but  still  remains 
the  weightier  question.  What  means  this 
previous  collecting  of  men  together ;  this 
marching  and  this  arming  of  men  before- 
hand, and  this  arraying  of  them  in  a  war- 
like manner,  and  bringing  them  down  to 
Newport  at  allP    Though  they  had  not 
an  intention  by  any  preconcert  between 
the  parties  to  fire  upon  the  Queen's  troops, 
and  to  take  them  prisoners,  or  to  destroy 
them,  still  was  there  any  ulterior  purpose 
*-  '^he  minds  of  those  who  were  concerned 
lis  transaction,  of  that  general  nature 
character  to  which  I  referred  more 
f  at  the  beginning  of  the  observations 
ch  I  have  made  to  yon,   namely,  a 
:ing  by  dint  of  numbers  and  by  force 
Ake  possession  of  the  town,  and  to 
rp  the  Qaeen's  power  within  the  same, 
0  form  the  beginning  of  the  rebellion 
revolt  in  the  kingdom,  which  would 
-^tedly  amount  to  the  offence  of  high 

-12. 


treason  against  the  majesty  and  sove- 
reignty of  the  Queen ;  and  in  order  to  de- 
cide upon  the  fact  of  such  or  a  similar 
intention  you  must  bring  before  you  the 
declarations  (to  which  I  shall  presently 
call  your  attention),  that  this  would  be 
the  signal  for  an  insurrection  in  other 
parts  of  the  kingdom. 

Gentlemen,  the  next  declaration  that 
you  find  is,  that  which  is  spoken  of  by 
Hodge,  as  to  the  character  of  whose  evi- 
dence, and  the  weight  due  to  it,  I  have 
already  called  your  particular  attention. 
He  says,  '*  The  man  with  the  glazed  hat 
was  in  the  same  room  with  Mr.   Frost, 
and  said,  he  had  come  up  from  Newport, 
and  that  the  soldiers  were  all  Chartists, 
their   arms    and    ammunition    were    all 
packed  up,  and  that  they  were  ready  to 
come  up,  ready  for  we  to  ^  down  and 
fetch  them ;  and  he  asked  if  any  person 
wanted  ammunition,  and  it  was  said  that 
the  soldiers  were  in  the  barracks."    He 
then  says,  *'  The  man  said,  that  the  people 
ought  to  be  out  ready  on  the  road  with 
guns,  to  stop  any  person  that  might  pass ; 
then  he  said,  *  Come,  brothers,  it  is  tim& 
we  were  off*,  for  our  enemy  is  flying  in  aU 
directions,  and  we  ought  to  have  beeir 
down  these  two  hours.' "    Then  it  waff 
that  Mr.  Frost,  there  bein^  a  stagnation, 
as  the  witness  says,  put  himself  at  their 
head  and  told  them  to  follow  him.     Gen- 
tlemen, he  goes  on  to  say,  that  when  he 
had  reached  Pye  Comer,  Frost  said  the 
guns  should  go  first,  and  the  pikes  next. 


and  so  on.  '*  I  asked  him  what  he  was 
going  to  do ;  he  said,  he  was  going  to 
attack  Newport  and  take  it,  and  to  blow 
up  or  down  the  bridge,  and  to  prevent  the 
Welsh  mail  from  proceeding  to  Birming* 
ham :  that  there  would  be  three  delegates 
there  to  wait  for  the  coach  an  hour  and  a 
half  after  time,  and  that  if  the  mail  did 
not  arrive  then  the  attack  was  to  commence 
at  Birmingham,  and  from  thencs  to  the 
north  of  England  and  Scotland,  and  that 
was  to  be  a  signal  for  the  whole  nation." 

Gentlemen,  then  comes  the  other  wit- 
ness, Harford,  upon  whose  character  and 
the  weight  due  to  whose  testimony  you 
are  the  judges,  and  not  myself;  and  the 
account  that  he  gives  is,  that  he  *'  saw 
Frost  on  the  Monday  morning,  between 
the  "  Cefn  "  and  the  "  Welch  Oak  " ;  the 
mob  asked  Mr.  Frost  when  we  met  him, 
whether  they  had  better  not  return,  and 
Mr.  Frost  said  no,  they  had  better  not 
return  ;  the  mob  asked  Mr.  Frost  what  he 
intended  to  do  ;  he  said,  first  tiiey  should 
go  to  the  new  poor-house  and  take  the 
soldiers  and  arms ;   then,  he  said,  there 
was  a  store  house,  where  there  was  plenty 
of  powder ;  then  they  would  blow  up  the 
bridge,  that  would  stop  the  Welsh  mail 
which  did  run  to  the  north,  and   that 
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would  be  tidings ;  and  they  would  com- 
mence then  in  the  north  on  Monday  night, 
and  he  should  be  able  to  see  two  or  three 
of  his  friends  or  enemies  at  Newport." 

Gentlemen,  those  are  the  several  de- 
clarations that  are  alleged  by  the  witnesses 
to  have  been  made  by  the  prisoner  at  the 
bar ;  whether  they  were  made  or  not  is  a 
fact  of  which  you  are  to  be  the  judges  ;  if 
they  were  made,  and  made  by  him,  with 
the  meaning  that  they  naturally  bear,  it 
will  be  for  you  to  say  whether  you  infer 
from  such  declarations,  and  from  the 
share  which  he  had  in  the  several  pro- 
ceedings and  transactions  which  have  been 
laid  before  you  in  evidence,  an  intent  and 
design  on  his  part  to  effect  any  great  and 
general  movement  among  the  people; 
whether  it  was  his  object,  bv  the  terror 
which  these  bodies  of  armed  men  would 
inspire,  by  the  force  which  he  carried  with 
him  to  seize  possession  of  the  town  of 
Newport,  whicn  is  one  of  the  Queen's 
towns,  and  either  to  keep  possession  of  it, 
or  making  this  a  beginning  onlv,  he  in- 
tended and  expected  that  there  snould  be 
a  further  spread  of  an  extensive  rebellion 
through  other  parts  of  the  kingdom  ;  gen- 
tlemen, you  are  to  say  whether  you  are 
satisfied  or  not,  from  the  evidence  which 
you  have  heard,  that  such  intention  can 
fairly  be  imputed  to  him. 

The  object  which  the  prisoner  is  stated 
to  have  had  in  view  is  one,  as  I  have 
before  mentioned,  of  a  much  more  mode- 
rate complexion  and  limited  extent.  All 
that  he  bad  in  view  is  alleged  to  have 
been,  that  by  showing,  in  the  face  of  the 
magistrates  of  Newport,  the  large  number 
of  men  that  were  of  a  particulEU*  opinion, 
and  the  physical  power  which  they  pos- 
sessed in  the  nation,  he  might  be  enabled 
to  effect,  at  all  events,  the  amelioration  of 
the  condition  of  Vincent  and  his  com- 
panions in  Monmouth  gaol,  if  not  their 
liberation.  Gentlemen,  you  are  not  so 
much  to  consider  whether  he  has  esta- 
blished that  his  views  and  objects  were  of 
that  limited  nature,  for  such  proof  on  his 
part  is  not  imposed  upon  him  by  law ;  you 
will,  no  doubt,  look  at  the  evidence  with  all 
possible  candour  and  fairness,  and  will 
see  whether  such  limited  object  and  design 
can  be  made  out  consistently  with  the 
evidence  that  has  been  brought  before 
you ;  but  you  are  not  to  put  him  upon 
proving  the  ground  upon  which  he  seeks 
to  stand  clear  from  this  charge ;  it  lies 
upon  the  Crown  to  prove  conclusively 
against  him  that  the  crime  of  high  treason, 
with  which  he  is  now  charged,  has  been 
made  out  by  the  proof  broug:ht  against 
him.  Therefore,  if,  upon  looking  at  the 
evidence  that  has  been  Drought  before  you, 
you  are  not  satisfied  that  there  is  clear  and 
conclusive  testimony  against  him  which 


brings  the  offence  he  has  committed  to  a 
charge  of  high  treason,  yon  must  by  your 
verdict  acquit  him  of  that  char^.  It  is 
only  if  the  Grown  have  made  it  out  so 
clearly  and  conclusively  that  you  cannot 
entertain  a  just  and  reasonable  doubt  of 
the  degree  of  his  guilt  that  yon  are  to 
find  him  guilty ;  but,  if  such  should,  un- 
fortunately, be  the  case ;  if  you  are  satis- 
fied that  the  Crown  has  produced  such 
evidence  as  establishes  with  certainty  to 
your  mind  the  guilt  of  the  prisoner,  then, 
nowever  painful  it  must  be  to  your  own 
breasts,  it  will  be  your  duty  to  yourselves 
and  to  your  country  to  declare  his  guilt  by 
your  verdict. 

Gentlemen,  the  case  is  one  entirely  for 
your  consideration ;  it  is  a  question  for  a 
jury ;  the  court  cannot  in  any  manner 
whatever  interfere  with  your  province ; 
and  therefore  I  leave  it  in  your  hands, 
relying  upon  your  judgment  and  your 
conscience,  and  quite  certain  that  you  will 
come  to  that  conclusion  which  the  truth 
and  justice  of  the  case  require.  You  will 
now  consider  your  verdict. 

Attorney  Oenercd :  My  Lord,  in  these 
cases  it  has  been  usual  to  ask  the  jury 
whether  they  would  wish  to  take  any  re- 
freshment before  they  leave  the  box. 

Kelly:  My  Lord,  I  should  of  course 
also  desire  that  that  should  be  done. 

TiNDAL,  C.J. :  Grentlemen,  if  you  wish, 
before  you  retire,  to  take  any  refreshment, 
you  can  now  do  so.  After  you  have  once 
retired  from  the  jury  box  you  cannot  bo 
permitted  by  law  to  have  any  refreshment 
until  you  agree  in  your  verdict.  You  will 
consider,  therefore,  whether  you  wish  to 
take  anything  now. 

Foreman  of  the  Jury :  I  am  much  obliged 
to  your  Lordship ;  we  will  avail  ourselves 
of  the  offer  you  have  so  kindly  made  to 
us. 

Gl^'h  of  Assize:  Gentlemen,  you  can 
have  your  refreshment  brought  to  you 
here  before  you  retire. 

Foreman  of  th^  Jury :  Some  of  the  jury, 
my  Lord,  think  it  not  necessary ;  therefore 
we  will  retire  at  once. 

The  jury  retired  at  twenty-five  minutes 
before  six  o'clock,  and  returned  into  court 
at  five  minutes  past  six,  and  foimd  the 
prisoner  guilty,  but  recommended  him  to 
the  merciful  consideration  of  the  Court. 

TiNDAL,  C.J. :  We  will  forward  your 
recommendation  to  the  proper  quarl 


Upon  the    following  day,   the  i 
January,  the   Court  proceeded  with 
trial  of  Zephaniah  WiUiamSt  which  '< 
concluded  upon  the  13th,  when  the  j 
returned  a  verdict  of  guilty,  accompar 
with  a  recommendation  to  mercy. 

The  Court  then  proceeded  witiith**  ^ 
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of  WiUiam  Jones,  which  was  concluded  on 
the  15th,  when  the  jury  returned  a  verdict 
of  guilty,  accompanied  wtth  the  same 
recommendation. 

On  the  same  day,  Stone  having  been 
assigned  as  counsel,  together  with  SkiuTwr, 
for  Charles  WcUters,  JenJdn  Morgan,  John 
Bees,  Richard  Bmfidd  and  John  Lovett, 
applied  to  the  Court  that  they  might  be 
brought  to  the  bar  for  the  purpose  of  with- 
drawing their  pleas  of  not  guilty,  and 
pleading  guilty. 

Ohaarles  Wcdiers,  Jenhin  Morgan,  John 
Bees,  Richard  Benfield  and  John  Loveti 
were  brought  to  the  bar,  and  severally 
stated,  in  answer  to  a  question  from  the 
Clerk  of  Arraigns,  that  they  wish  to  with- 
draw their  plechs  of  not  guilty,  and  to 
plead  guilty,  after  which  the  prisoners 
were  removed  from  the  bar. 

On  the  motion  of  the  Attorney  General, 
Oeorge  Turner  otherwise  George  Coles, 
SoUman  Britan,  James  Aust  and  Edmund 
Edmunds  were  brought  to  the  bar;  and 
the  jury  having  been  charged  with  the 
prisoners,  the  AUomey  General  stated  that 
ne  did  not  intend  to  press  the  prosecution 
against  any  of  these  prisoners,  inasmuch 
as  it  appeared,  with  regard  to  Soloman 
Britan  and  George  Turner  that  a  question 
mi^ht  arise  with  respect  to  their  identity ; 
and  that  with  regard  to  James  Aust  and 
JSdmund  Edmunds  there  was  some  reason 
to  doubt  whether,  in  joining  with  the  in- 
surgents, they  had  acted  voluntarily. 
Whereupon  the  jury,  under  the  direction 
of  the  Court,  found  a  verdict  of  not  guilty. 


Thursday,  January  16,  1840. 

The  prisoners,  John  Frost,  Zephaniah 
Williams,  and  William  Jones,  were  placed 
at  the  bar,  and  John  Frost  was  asked  by 
the  Clerk  of  Arraigns,  **  What  have  you  to 
«ay  for  yourself  why  the  Court  should  not 
ffive  you  judgment  to  die  according  to 
law?" 

Geach :  My  Lords,  in  the  absence  of  the 

counsel  who  have  been  assigned  to  Mr. 

Frost,  I  am  obliged,  under  very  peculiar 

circumstances,  to  apply  to  the  Court.    We 

were  only  this  moment  aware  that  Mr. 

Frost  was  to  be  brought  up  for  judgment. 

learned  Attorney  General  before  he 

3;ave  us  distinctly  to  understand  that 

prisoner  would  not  be  brought  up  for 

^ent  till  the  point  of  law  which  had 

~  reserved  had  been  decided. 

DAL,    C.J. :     The    Attorney    General 

have  no  authority  to  give  that  inti- 

ion,  and  I  am  auite  certain  you  must 

misunderstooa  him. 

eh:  The  communication  was  made 

"'^"nsel,  who  are  not  now  present. 


But  the  circumstances  under  which  I  now 
apply  to  the  Court  are  these :  There  is  a 
gix)und  upon  which  we  intended  to  move 
in  arrest  of  judgment.  We  are  not  pre- 
pared at  this  moment  with  affidavits  in 
support  of  our  motion,  bub  we  shall  be  in 
two  or  three  hours.  The  ground  is  this : 
Upon  the  jury  who  tried  Mr.  Frost  there 
was  a  juryman  who  answered  to  the  name 
of  Chnstopher  John,  No.  132  in  the  printed 
list.  This  juryman,  whose  summons  I 
have  here,  was  summoned  in  the  name  of 
Christopher  John;  he  answered  to  the 
name  of  Christopher  John;  he  took  his 
seat  in  that  name,  and  returned  a  verdict 
accordingly.  The  real  name  of  the  jury- 
man, my  Lord,  is  John  Christopher,  There 
is  in  the  same  list  a  person  also  of  the 
name  of  John  Christopher,  "who  is  numbered 
38 ;  the  real  name  of  each  person  being 
John  Christopher,  We  had  obtained  in- 
formation of  a  very  extraordinary  descrip- 
tion in  regard  to  a  person  of  the  name  of 
Christopher ;  and  we  had  arranged  on  be- 
half of  the  prisoner  that  anyone  of  the 
name  of  Christopher  appearing  was  to 
have  been  challenged;  and  in  the  list 
which  had  been  prepared  before  the  trial, 
we  had  set  opposite  the  name  of  John 
Christopher,  !No.  88,  an  objection.  We 
caused  all  possible  inquiry  to  be  made  as 
to  Christopher  John,  but  we  could  succeed 
in  obtaining  no  information;  and  as  in 
the  list,  I  believe,  our  objections  extended 
to  nearly  one  hundred  and  sixty,  we  did 
not  and  could  not  feel  justified,  when  the 
name  of  Christopher  John  was  called,  in 
making  any  objection  in  respect  of  a  per- 
son as  to  whom  we  could  obtain  no  infor- 
mation. And  my  Lord,  in  the  list  which 
was  prepared  for  our  guidance  before  the 
trial,  we  have  no  observation  at  all  oppo- 
site to  the  name  of  Christopher  John, 
which  is  not  the  case,  I  believe,  in  five 
cases  throughout  the  list.  We  are  pre- 
pared to  show  that  the  list  to  which  I 
have  referred  is  precisely  in  the  same 
state  in  which  it  was  at  the  moment  we 
had  it  in  Court,  and  whilst  the  jury  were 
being  impanelled.  I  have  this  morning 
got  the  juryman  to  town,  and  he  states 
distinctly  that  his  name  is  John  Chris* 
topher ;  that  he  is  the  son  of  Thomas  and 
Hannah  Christopher;  that  he  was  chris- 
tened, as  he  believes,  at  the  parish  church 
of  the  parish  in  which  he  now  lives  in  the 
name  of  John  Christopher;  that  he  has 
never  assumed  any  other  name,  and  that 
he  has  lived  in  the  same  parish  nearly  all 
his  life. 

Fabke,  B.  :  He  does  not  say  that  he 
was  not  known  by  any  other  name. 

Gea^h:  Yes,  my  Lord,  be  does.  He 
states  that  he  verily  believes  that  if  an 
application  had  been  made  in  the  parish 
for  such  a  person  as  Christopher  John,  no 
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such  application  would  have  led   to  his 
being  pointed  out  as  the  party.  , 

TiKDAL,  G.J. :  He  answers  to  that  name 
in  the  face  of  the  whole  coon^.  He  first 
of  all  takes  the  sommons  and  makes  no 
objection,  and  when  called  upon  by  the 
officer  of  the  Court  by  that  name,  he 
comes  forward  in  the  lace  of  the  whole 
county ;  he  is  asked  as  to  his  qualification, 
and  he  takes  his  seat  in  the  box  in  that 
name. 

Oeach:  There  is  another  strong  fact; 
he  could  neither  read  nor  write.  He 
states  that  he  was  unable  to  read  the  sum- 
mons, and  he  mentioned  that  fact  to  the 
bailiff  who  summoned  him  after  ho  arrived 
in  tovm,  and  the  bailiff  told  him  it  made 
no  difference ;  that  he  would  be  justified 
in  taking  his  seat  in  the  box. 

TiNDAL,  G.J. :  It  is  at  most  only  a  cause 
of  challenge ;  there  is  a  case  in  which  this 
point  was  decided  by  all  the  judges. 

Oeach:  I  am  quite  aware  of  the  im- 
portance of  the  question,  which  I  feel 
quite  incompetent  to  deal  with  myself; 
but  I  trust  that  in  the  absence  of  the 
counsel  who  have  been  assigned  to  Mr. 
Frostf  and  it  not  being  competent  to  any 
other  counsel  to  ^P^^  for  him 

TtaDAL,  C.J. :  That  is  by  no  means  the 
case ;  if  there  was  anything  in  the  point, 
we  could  directly  appoint  counsel  to  argue 
it ;  but  we  think  there  is  not. 

Fa£]L£,  B.  :  There  is  a  case  directly  in 
point  in  12th  East. {a) 

TiNDAL,  G.J. :  It  is  called  the  Juryman's 
case. 

Pabke,  B. :  This  is  the  case:  ''j^fter 
the  business  on  the  Grown  side  at  the 
summer  assizes  for  the  county  of  the  town 
of  l^ewcastle  was  finished,  it  was  disco- 
vered that  Robert  Curry,  who  served  upon 
the  jury,  had  answered  to  the  name  of 
Joseph  Curry  in  the  sheriff's  panel,  and 
had  been  sworn  by  that  name.  Upon 
further  inquiry  it  appeared  that  there  was 
a  person  of  the  name  of  Joseph  Curry 
belonging  to  ITewcastle,  but  not  at  that 
time  resident  within  the  town  or  county ; 
that  Robert  Cwrry  was  qualified  to  serve 
on  juries,  and  had  been  summoned  by  the 
bailiffs  to  attend  on  the  Crown  side  as  a 
juryman  at  this  assize.  All  this  was  men- 
tioned to  Mr.  Baron  Byre,  who  conceiving 
it  to  amount  to  nothing  more  than  a  mere 
misnomer  in  the  panel  of  the  juryman 
intended  to  be  returned,  and  who  did 
serve,  and  that  it  was  but  cause  of  chal- 
lenge, which  on  being  stated  would  have 
been  instantly  removed  by  altering  the 
panel,  and  that  after  judgment  it  could 
not  be  assigned  as  error,  did  not  incline 
to  interpose,  upon  the  ground  of  a  sup- 
posed   irregularity  in    the  proceedings; 

(a)  12  £a«t  231. 


but  Mr.  Chanibre  and  Mr.  VtUiers  (counsel) 
having  afterwards  in  the  Nisi  Frins  Court 
for  the  county  of  Northumberland  stated 
these  facts  to  the  Barun,  and  pressed  them 
as  amounting  to  a  mis-trial,  the  Baron 
thought  fit  to  respite  the  execution  of  a 
convict  for  forgery,  that  he  might  have  an 
opportunity  of  advising  with  the  judees 
upon  this  occurrence.  On  the  first  day 
of  Michaelmas  term,  1783,  the  judges  were 
unanimously  of  opinion  that  this  was  no 
ground  of  objection,  even  if  a  writ  of 
error  were  brought,  much  less  on  a  sum- 
mary application." 

Geach :  My  Lord,  I  certainly  have  not 
had  my  attention  directed  to  that  case ; 
but  that  was  not  a  trial  for  treason  in 
which,  in  pursuance  of  an  Act  of  Parlia- 
ment, the  prisoner  is  to  have  a  list  of  the 
jurymen, 

Fakkb,  B.  :  It  is  perfectly  clear  that 
the  only  time  that  jou  can  make  the  ob- 
jection is  upon  the  juryman  being  sworn. 

Oeach :  I  hope  your  Lordships  will  ex- 
cuse my  making  the  application. 

Zephaniah  Williams  and  WiUiam  Jonef 
were  severally  asked  by  the  Clerk  of 
Arraigns,  *  *  What  have  you  to  say  for 
yourself  why  the  Court  should  not  give 
you  judgment  to  die,  according  to  law  P  " 

Sentence. 

TiNBAL,  C.J. :  John  Frost,  Zephaniah 
Williains,  and  William  Jones,  after  the 
most  anxious  and  careful  investigation  of 
your  respective  cases,  before  juries  of 
great  intelligence  and  almost  unexampled 

SEbtience,  you  stand  at  the  bar  of  this 
ourt  to  receive  the  last  sentence  of  the 
law  for  the  commission  of  a  crime  which, 
beyond  all  others,  is  the  most  pernicious 
in  example,  and  the  most  injurious  in  its 
consequences,  to  the  peace  and  happiness 
of  human  society — ^the  crime  of  high  trea- 
son against  your  Sovereign.  You  can 
have  no  just  ground  of  complaint  that 
your  several  cases  have  not  met  with  the 
most  full  consideration,  both  from  the 
jury  and  from  the  Court.  But  as  the  jury 
have,  in  each  of  those  cases,  pronounced 
you  gnilty  of  the  crime  with  which  yoB 
have  been  charged,  I  should  be  wanting 
in  justice  to  them  if  I  did  not  openly 
declare  that  the  verdicts  which  they  have 
found  meet  with  the  entire  concurrence  of 
my  learned  brethren  and  myself. 

In  the  case  of  all  ordinary  bref. 
che  law  the  mischief  of  the  offence  (] 
for  the  most   part,  terminate  with 
immediate  injury  sustained  by  the  i 
vidual  against  whom  it  is  levelled, 
man. who  plunders  the  property,  or 
his  hand  against  the  life  of  his  neigh t 
does  by  his  guilty  act   inflict,    in 
particular  instance,  and  to  that  ext 
loss  or  injury  dh  the  sufferer  or  >^" 
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viving  friends.  But  they  who,  by  armed 
numbers,  or  by  violence,  or  terror  endea- 
Tonr  to  put  down  established  institutions, 
and  to  introduce  in  their  stead  a  new 
order  of  things,  open  wide  the  flood-gates 
of  rapine  and  bloodshed,  destroy  all  secu- 
rity of  property  and  life,  and  do  their 
utmost  to  iuTolve  a  whole  nation  in 
anarchy  and  ruin. 

It  has  been  proved,  in  your  case,  that 
vou  combined  together  to  lead  from  the 
hills,  at  the  dead  honr  of  night,  into  the 
town  of  Newport  many  thousands  of  men, 
armed,  in  many  instances,  with  weapons 
of  a  dangerous  description,  in  order  that 
they  might  take  possession  of  the  town, 
and  supersede  the  lawful  authority  of  the 
Queen,  as  a  preliminary  step  to  a  more 
general  insurrection  throaghout  the  king* 
dom. 

It  is  owing  to  the  interposition  of  Pro- 
vidence alone  that  your  wicked  design^ 
were  frustrated.  Your  followers  arrive 
b^  daylight,  and  after  firing  upon  the 
civil  power,  and  upon  the  Queen's  troops, 
are,  by  the  firmness  of  the  magistrates, 
and  the  cool  and  determined  bravery  of  a 
small  body  of  soldiers,  defeated  and  dis- 
persed. What  would  have  been  the  fate 
of  the  peaceful  and  unoffending  inhabi- 
tants or  that  town,  if  success  had  attended 
your  rebelliotis  designs,  it  is  impossible  to 
say.  The  invasion  of  a  foreign  foe  would, 
in  all  probability,  have  been  less  destruc- 
tive to  property  and  life.  It  is  for  the 
crime  of  high  treason,  committed  under 
these  circumstances,  that  you  are  now 
called  upon  yourselves  to  answer;  and 
by  the  penaltv  which  you  are  about  to 
sufier,  you  hold  out  a  warning  to  all  your 
fellow  subjects  that  the  law  of  your  coun- 
try is  strong  enough  to  repress  and  to 
punish  all  attempts  to  alter  the  established 
order  of  things  by  insurrection  and  armed 
force ;  and  that  those  who  are  found 
guilty  of  such  treasonable  attempts  must 
expiate  their  crime  by  an  ignominious 
death. 

I  therefore  most  earnestly  exhort  you 

to  employ  the  little  time  that  remains  to 

you  in  preparing  for  the   great  change 

that  awaits  you,  by  sincere  penitence  and 

by  fervent  prayer.     For  altnough  we  do 

not  fail  to  forward  to  the  proper  quarter 

that  recommendation  which  the  jury  have 

'UBted  to  us,  we  cannot  hold  out  to  you 

hope  of  mercy  on  this  side  the  grave. 

d  now,  nothing  more  remains  than 

duty  imposed  upon  the  Court— to  all  [ 

18  a  most  painful  duty — to  declare  the 

sentence  of  the  law,  which  is  that 

,    John   Frost,    and    you,    Zephaniah 

ftaww,   and    you,    Willmm    Jones,    be 

n  hence  to  the  place  from  whence 

came,   and  be    thence  drawn    on  a 

"-  *o  the  place  of  execation,  and  that 


each  of  you  be  there  hanged  by  the  neck 
until  you  be  dead,  and  that  afterwards 
the  head  of  each  of  you  shall  be  severed 
from  his  bodv,  and  the  body  of  each, 
divided  into  four  quarters,  shall  be  dis- 
posed of  as  Her  Majesty  shall  think  fit, 
and  may  Almighty  God  have  mercy  upon 
your  souls. (a) 

The  prisoners,  Charles  Walters,  John 
Lovell,  Richard  Fen  field,  John  Rees,  and 
Jenkin  Morgan  were  set  to  the  bar,  and 
were  severally  asked,  **  What  have  you  to 
say  for  yourself  why  the  Court  should  not 
give  you  judgment  to  die,  according  to 
law  P" 

TiNDAL,  C.J. :  Prisoners  at  the  bar,  you 
stand  convicted,  upon  your  own  confession, 
of  the  crime  of  high  treason — a  crime 
which  by  the  law  of  your  country  is 
punished,  with  unsparing  severity,  by  the 
penalty  of  death.  As  your  cases  have  not 
been  inquired  into  before  a  jury,  it  has 
become  our  duty  to  look  into  the  several 
depositions  which  were  taken  before  the 
magistrates,  in  order  that  we  might  ascer- 
tain the  facts  and  circumstances  attending 
each  of  your  particular  cases.  And,  as 
we  find  upon  that  investigation  that  your 
cases  are  to  be  distinguished  from  those 
of  the  unhappy  persons  upon  whom  the 
sentence  of  the  law  has  just  been  passed, 
inasmuch  as  you  were  not  the  leaders  and 
contrivers,  but  rather  the  ignorant  and 
deluded  followers  of  them,  so  shall  we 
become  humble  suitors  to  Her  Majesty 
that  your  lives  may  be  spared,  and  that 
you  may  escape  the  utmost  punishment 
and  severity  of  the  law.  But  as  it  also 
appears  that  you  have  been  taking  a  very 
foremost  and  prominent  part  in  the  com- 
mission of  that  treason  of  which  you  stand 
accused,  and  of  which  you  properly  con- 
fess yourselves  to  be  guilty,  we  can  go  no 
further  than  to  recommend  that  the  pun- 
ishment of  death  shall  be  remitted,  and 
advise  you  to  prepare  yourselves  for  the 
necessity  of  leaving  your  native  country, 
probably  for  the  remainder  of  your  lives. 
For  the  present  I  must,  in  order  to  obtain 
a  mitigation  of  that  sentence,  pass  it  upon 
you ;  and  the  sentence  of  the  law  is  that 
you  and  each  of  you  be  taken  hence  to  the 
place  from  whence  you  came,  and  from 
thence  be  drawn  on  a  hurdle  to  the  place 
of  execution,  and  that  each  of  you  be  there 
hanged  by  the  neck  until  you  be  dead, 
and  that  afterwards  the  head  of  each  of 
you  shall  be  severed  from  his  body,  and 
the  body  of  each,  divided  into  four  quar- 
ters, shall  be  disposed  of  as  Her  Majesty 
shall  think  fit. 


(a)  The  sentence  for  treason  as  modified  by 
54  Geo.  3.  c.  146.  s.  1 ;  see  now  33  &  84  Vict, 
c.  23.  s.  31. 
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The  following  case  was  afterwardfl 
stated  for  the  opinion  of  the  fifteen 
judges : — 

The  Queen  v.  John  Frost  and  Eleven 

Others, 

The  prisoners  were  indicted  for  high 
treason,  the  indictment  containing  two 
counts  upon  the  statute  25  Edtv.  3,  for 
levying  war  against  the  Queen  in  her 
realm. 

The  several  prisoners  were  arraigned  on 
this  indictment  upon  Tuesday,  December 
31,  1839,  and  pleaded  thereto  not  guilty ; 
and,  having  declared  their  intention  of 
severing  in  their  challenges,  the  Attorney 
General,  on  the  part  of  the  Crown,  applied 
to  the  Court  that  John  Frost  might  be  first 
put  upon  his  trial,  which  application  was 
granted. 

The  jury  were  thereupon  called,  and, 
after  cnallenges  made  on  the  part  of  the 
prisoner  and  the  Crown,  a  jury  was  sworn, 
and  charged  with  the  prisoner  upon  the 
said  indictment. 

Upon  the  first  witness  being  called,  and 
before  he  was  sworn,  the  prisoner's 
counsel  objected,  that  neither  that  witness 
nor  any  other  could  be  examined,  as  the 
list  of  the  witnesses  had  not  been  delivered 
according  to  the  statute  7  A7i7i€,  c.  21. 
s.  11. 

By  that  section  it  is  enacted,  that,  after 
the  period  of  time  therein  mentioned, 
(whicn  has  long  expired), — 

"when  any  person  is  indicted  for  high  trea- 
8on,  or  misprision  of  treason,  a  list  of  the  wit- 
nesses that  shall  be  produced  on  the  trial  for 
proving  the  said  indictment,  and  of  the  jury, 
mentioning  the  names,  profession,  and  place  of 
abode  of  the  said  witnesses  and  jurors,  be  also 
pven  at  the  same  time  that  the  copy  of  the 
indictment  is  delivered  to  the  party  indicted,  and 
that  copies  of  all  indictments  for  the  ofifences 
aforesaid,  with  such  lists,  shall  be  delivered  to 
the  party  indicted  ten  days  before  the  trial,  and 
in  presence  of  two  or  more  credible  ^vitnesses, 
any  law  or  statute  to  the  contrary  notwith- 
standing." 

At  the  time  of  passing  the  statute  above 
referred  to,  the  law  which  required  the 
delivery  of  a  copy  of  the  indictment  and 
of  the  panel  of  the  jurors  returned  for 
their  trial,  stood  upon  the  statute  7  Will  3. 
c.  3.  by  the  first  section  whereof,  it  was 
enacted, 

"  that  from  and  after  the  25th  of  March,  1696,  all 
and  every  person  and  persons  whatsoever  that 
shall  be  accused  and  indicted  for  high  treason, 
whereby  any  corruption  of  blood  may  or  shall 
be  made  to  any  such  offender  or  offenders  or  to 
any  the  heir  or  heirs  of  any  such  offender  or 
offendei^,  or  for  misprision  of  such  treason,  shall 
have  a  true  copy  of  the  whole  indictment,  but 
not  the  names  of  the  witnesses,  delivered  unto 


them  or  any  of  them  five  days,  at  the  least, 
before  he  or  they  shall  be  tried  for  the  same, 
whereby  to  enable  them  and  any  of  them  respec- 
tively to  advise  with  counsel  thereupon  to  plead 
and  make  their  defence,  his  or  their  attorney  or 
attorneys,  agent  or  agents,  or  any  of  them  re- 
quiring the  same,  and  paying," 

as  therein  mentioned.  And  by  section 
seven,  the  same  persons  indicted — 

'*  shall  have  copies  of  the  panels  of  the  jurors, 
who  are  to  try  them,  duly  returned  by  the 
sheriff,  and  delivered  unto  them  and  every  of 
them  so  accused  and  indicted  respectively,  two 
days,  at  the  least,  before  he  or  they  shall  be 
tried  for  the  same." 

The  only  legislative  provision  which 
has  taken  place  since  the  statute  of  7  Anne, 
as  to  the  delivery  of  the  iury  panel,  is  the 
6  6reo.  4.  c.  50.  s.  21,  by  which  it  is  enacted, 

''that  when  any  person  is  indicted  for  high 
treason  or  misprision  of  treason  in  any  Court 
other  than  the  Court  of  King's  Bench,  a  list  of 
the  petty  jury,  mentioning  the  names,  profession, 
and  place  of  abode  of  the  jurors,  shall  be  given 
at  the  same  time  that  the  copy  of  the  indict- 
ment is  delivered  to  the  party  indicted,  which 
shall  be  ten  days  before  the  arraignment,  and  in 
the  presence  of  two  or  more  credible  witnesses ; 
and  when  any  person  is  indicted  for  high  treason 
or  misprision  of  treason  in  the  Court  of  King's 
Bench,  a  copy  of  the  indictment  shall  be  de- 
livered within  the  time  and  in  the  manner  afore- 
said, but  the  list  of  the  petty  jury,  made  oat  as 
aforesaid,  may  be  delivered  to  the  party  indicted 
at  any  time  after  the  arraignment,  so  as  the 
same  be  delivered  ten  days  before  the  day  of  the 
trial:  Provided  always,  that  nothing  herein 
contained  shall  any  ways  extend  to  any  indict- 
ment for  high  treason  in  compassing  and 
imagining  the  death  of  the  King,  or  for  mis- 
prision of  such  treason  where  the  overt  act  or 
overt  acts  of  such  treason  alleged  in  the  indict- 
ment shall  be  assassination  or  killing  of  the 
King,  or  any  direct  attempt  against  his  life,  or 
any  direct  attempt  against  his  person,  whereby 
his  life  may  be  endangered,  or  his  person  may 
suffer  bodily  harm,  or  to  any  indictment  of  high 
treason  for  counterfeiting  his  Mzgesty's  com, 
the  great  or  privy  seal,  his  sign  manual,  or  privy 
signet,  or  to  any  indictment  of  high  treason,  or 
to  any  proceedings  thereupon  against  any 
offender  or  offenders  who  by  any  act  or  acts  now 
in  force  is  and  are  to  be  indicted,  arraigned, 
tried,  and  convicted  by  such  like  evidence,  and 
in  such  manner  as  is  used  and  allowed  against 
offenders  for  counterfeiting  his  Majesty's  coin.'* 

And  amongst  the  statutes  and  parte  ^^ 
statutes  repealed  by  the  62nd  section 
the  said  last-mentioned  Act,  is 

"  so  much  " 

of  the  7  A7ine,  c.  21.  s.  11, 

"  as  relates  to  giving  a  list  of  the  jury  tw 
party  indicted  of  high  treason  or  misprisioi 
treason." 


The  bill  of  indictment  was  found  b 
grand  jury  on  the  11th  of  Decemb 
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On  the  I2th,  a  copy  of  the  indictment  and 
of  the  panel  of  the  jury  intended  to  be 
returned  by  the  sheiin  was  served  on  each 
of  the  prisoners  personally,  in  the  pre- 
sence of  two  witnesses. 

And  on  the  17th  of  December,  a  list  of 
the  witnesses  intended  to  be  produced  on 
the  trial,  mentioning  their  names,  pro- 
fessions, and  places  of  abode,  was  served 
in  the  same  manner  on  each  of  the  pri- 
aoners. 

Upon  these  facts  it  was  contended  on 
the  part  of  the  Crown — first,  that  the  ser- 
yice  of  the  list  of  witnesses  was  a  good 
service  under  the  statute  o£7  Anne,  c.  21. 
And  secondly,  that  at  all  events  the  appli- 
cation came  too  late. 

This  point  is  reserved  for  the  considera- 
tion of  Her  Majesty's  judges.(a) 

(Signed)        N.  C.  Tindal. 


January  26,  1840. 

Before  Lord  Denv ab,  L.C.J. ;  Tindal,  C.J. ; 
Lord  Abinges,  C.B.  ;  Littledale,  J. ; 
Parke,  B.  ;  Bosanqtjet,  J. ;  Aldebson, 
B. ;  Patteson,  J. ;  Guknet,  B.  ;  Wil- 
liams, J. ;  CoLESiDGE,  J. ;  Coltman,  J. ; 
Erskine,  J. ;  Maule,  J. ;  and  Rolfe,  B.(6) 
sitting  in  the  Court  of  Exchequer. 

Camjohell,  A.G.  (with  whom  were  Wilde, 
S.G., .  Ludlow,  and  Talfourd,  Serjeants 
Starkie^  Wightman,  and  Talbot),  suggested 
that  some  arrangement  should  be  made  as 
to  what  counsel  should  address  the  Court 
and  in  what  order,  and  whether  one  coun- 
sel for  each  prisoner  or  two  counsel  for 
each  (as  it  was  a  case  of  treason)  should  be 
heard. 

Sir  F,  ToUock  stated  that  he  was  counsel 
for  Frost,  Kelly  for  Ze'phaniah  Williams, 
and  Sir  W.  Follett(c)  for  Jones. 

Lord  Denkan,  L.C.J. :  Sir  F,  Pollock 
called  on  mc,  and  I  then  thought  that  we 
were  not  bound  to  hear  more  than  one 
counsel  on  a  side  in  each  case,  but  that 
we  must  hear  one  counsel  in  each  case, 
unless  some  other  arrangement  was  made 
by  consent. 

GuBNEY,  B. :  The  counsel  here  are  in 
the  nature  of  a/mici  curies. 

TiNUAL,  C.J. :  If  that  were  not  so,  we 
could  not  hear  Sir  TF.  Follett,  as  he  was 


As  to  the  practice  in  reserving  points  for 
.^nsid^^tion  of  the  judges  before  the  esta- 
iment  of  the  Court  of  Crown  Cases  Reserved 
1  &  13  Vict.  c.  78.,  see  letter  of  Tindal,  CJ., 
w,  p.  479«,  It  is  stated  by  Lord  Brougham 
usard,  vol.  51,  p.  1159)  that  the  consulta- 
I  used  to  be  in  the  dining  room  of  the  judges, 
that  he  had  argued  causes  there  before 
*  Lordships  after  dinner. 

Afterwards  Lord  Cranworth,  L.C. 

\fterwards  Attorney  General. 


not  assigned  as  counsel  for  Jones,  nor 
could  we  hear  Mr.  Kelly  in  the  case  of 
ZepJicmiah  Witlicums,  for  the  same  reason. 

Kelly :  I  submit  that  Williams  and  Jonei 
are  each  entitled  to  a  reply  on  the  whole 
case,  independently  of  what  is  urged  in 
reply  for  Frost, 

Lord  Denman,  C.J. :  As  you  ask  a  sepa* 
rate  reply  for  Williams  and  Jones,  we 
think  that  each  case  must  be  heard  quite 
separately. 

Sir  F,  Pollock f  for  the  prisoner  Frost :  In 
this  case  two  great  questions  arise :  First, 
whether  the  delivery  of  a  list  of  witnesses 
ten  days  before  the  trial,  but  five  days  after 
the  delivery  of  the  copy  of  the  indictment 
and  list  of  the  jurors,  is  sufficient  P  And 
secondly,  whether  it  was  competent  to 
take  this  objection  at  the  time  at  which 
it  was  taken,  namely,  when  the  first  wit- 
ness was  called  P  I  propose,  in  the  first 
place,  to  consider  the  construction  of  the 
statute  7  Aniie,  c.  21.  together  with  the 
other  statutes ;  and,  secondly,  those  autho- 
rities that  throw  any  light  on  the  con- 
struction that  ought  to  be  put  on  Acts  of 
Parliament;  and  thirdly,  the  authorities 
of  the  Scotch  law,  with  respect  to  the 
list  of  witnesses,  as  by  the  statute  7  Anne, 
c.  21.  the  English  law  of  treason  was  in* 
ti'oduced  into  Scotland,  and  by  the  same 
statute  the  law  of  Scotland  was  imported 
into  England,  as  to  the  delivery  of  a  list 
of  witnesses,  but  not  as  to  the  period  often 
days. 

As  to  the  first  point,  by  the  statute 
7  Will.  3.  c.  3.  persons  accused  of  treason 
were  to  have  a  copv  of  the  indictment,  but 
not  the  names  of  the  witnesses  (which  in 
this  statute  meant  not  a  list  of  the  wit- 
nesses to  be  called,  but  a  copy  of  the  names 
on  the  back  of  the  indictment),  and  this 
copy  of  the  indictment  was  to  be  delivered 
five  days  before  the  trial,  on  condition 
of  the  attorney  requiring  and  paying  for 
I  it ;  and  by  section  seven  of  the  same 
statute  there  is  a  positive  direction  to  de- 
.  liver  a  list  of  the  jury  two  days  before  the 
trial,  and  free  of  expense.  By  the  statute 
7  Anne,  c.  21.  s.  11,  it  is  enacted,  that  when 
any  person  is  indicted  for  treason  or  mis- 
prision of  treason,  a  list  of  the  witnesses 
to  be  produced  on  the  trial,  and  of  the  jury, 
mentioning  the  names,  &c.,  of  both, 

**  he  also  given  at  the  same  time  that  the  copy 
of  the  indictment  is  delivered  to  the  party  in- 

I  dieted,  and  that  the  copies  of  all  indictments 

;  for  the  offences  aforesaid  with  such  lists  " 

I 

:  shall  be  delivered  to  him  ten  days  before 
the  trial,  in  the  presence  of  two  or  more 

'  credible  witnesses.  The  first  question  is, 
whether  the  words,  *'at  the  same  time  " 
have  a  clear  meaning  P  I  should  say  that 
they  had,  and  as  the  Legislature  have 
added  the  words    **with  such  lists,"   I 
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shoald  snbmit  that  no  doubt  whatever 
can  exist. 

The  next  enactment  is  the  Jary  Act, 
6  Geo.  4.  c.  50.  s.  21.  ITiat  Act  pro- 
vides that  the  list  of  jurors  and  indictment 
shall  be  delivered  ten  days  before  the 
arraignment,  but  it  leaves  the  list  of  wit- 
nesses as  it  stood  on  the  statute  of  Anne, 
and  I  submit  that  the  statute  of  Anne,  is 
not,  so  far  as  it  regards  the  list  of  wit- 
nesses, at  all  affected  by  the  statute 
6  Oeo.  4.  0.  50.  s.  21.  By  tliat  statute  the 
words  **ten  days  before  arraignment "  as 
to  the  list  of  jurors  and  the  delivery  of 
the  indictment,  are  substituted  for  **  ten 
days  before  trial,"  which  are  the  words  of 
the  statute  of  Anne.  That,  however,  was 
merely  adopting  the  true  construction  of 
the  statute  of  Will.  3,  because  it  had  been 
decided  on  that  statute,  that  the  word 
trial  meant  arraignment.  It  is  so  laid 
down  by  Mr.  Justice  Foster, {a)  and  Mr. 
Justice  BlacketoneQ))  cites  Mr.  Justice 
Foster,  and  adopts  what  he  says. 

The  first  case  which  occurred  on  the 
statute  of  Anne,  was  that  of  Lord  George 
Gordon,{c)  and  there  the  Attorney  General 
applied 

"  for  a  rule  upon  the  sheriff  to  deliver  to  the 
prosecutor  a  list  of  the  jurymen  he  intended  to 
return  on  the  panel,  in  order  that  the  prosecutor 
might  he  enabled  to  deliver  such  list  to  the  pri- 
soner, according  to  the  provisions  of  the  statute 
of  Queen  Anne  at  the  same  time  with  the  copy 
of  the  indictment." 

He  said  that  this  seemed  to  be  the  only 
method  of  complying  with  the  statute,  and 
the  form  of  the  rule  is  given  in  the  note ; 
it  states  that  the  rule  is  made — 

**  in  order  that  such  list  may  be  delivered  to  the 
prisoner  at  the  same  time  that  the  copy  of  the 
indictment  is  delivered  to  him." 

This  was  granted,  and  the  form  of  the 
rule  is  given  in  a  note  both  in  the  report 
in  Douglas,  and  in  the  State  Trials. 

TiNDAL,  0.  J. :  That  was  not  the  list  of 
witnesses  P 

Sir  F.  Polhclc:  The  Attorney  General 
knew  who  they  were,  and  had  no  need  of 
applying  to  the  Court  to  aid  him  as  to 
them;  and  I  only  cite  the  case  to  show 
that  the  copy  of  the  indictment  and  the 
lists  are  to  be  delivered  at  the  same 
time,  and  not  at  the  same  interval.  Since 
the  trial  of  Lord  George  Gordon,  the  copy 
of  the  indictment  and  the  list  of  jurors 
and  the  list  of  witnesses  have  always  been 
delivered  all  together,  and  at  the  same  time. 
This  was  so  in  the  case  of  Hardy,  Horne 
Tooke,  and  others  in  1794(d) ;  in  Crossjield's 

(a)  Post.  249,  250. 
(6)  4  Com.  351. 

(c)  21  St.  Tr.  648;  Doug.  669,  1st  ed.,  and 
591,  2nd  ed. 

(rf)  24  St.  Tr.  228. 


case  in  1796(a) ;  in  M'Lean's  case,  tried  at 
Quebec  in  1797(6);  in  O^Coigle'jfs  case, 
tried  in  1798(c) ;  in  Watson^ s  case,  tried  in 
1817((2) ;  in  Brandreth^s  case,  in  the  same 
year(e) ;  and  Thistletoood's  case,  in  1820(/) ; 
and  in  Col.  Despard^s  case,  in  lSOS(g) ;  in 
all  these  the  delivery  was  simultaneous. 
It  has  been  said  that  we  can  produce  no 
authority  to  show  that  a  delivery  of  the 
lists  at  different  times  is  bad,  but  the 
reason  is  that  no  one  before  now  has 
thought  that  the  words  "at  the  same 
time  meant,  at  a  different  time.  There 
may  be  important  points  in  which  a  pri- 
soner may  oe  injured  by  the  lists  and  the 
copy  of  the  indictment  not  being  delivered 
together.  The  list  of  the  witnesses  de- 
livered in  this  case  was  headed  *'  A  list  of 
witnesses  to  be  produced  on  the  trial  of 
John  Frost,  upon  an  indictment  found 
against  him  and  others  for  high  treason, 
for  proving  the  said  indictment."  There 
might  be  two  indictments,  and  there  is 
nothing  to  show  which  indictment  this 
list  might  refer  to. 

Alderson,  B.  :  Can  the  inconvenience 
alter  the  construction  of  the  Act  of  Farlia« 
ment  P  Are  not  all  Acts  of  Parliament  to 
be  construed  according  to  the  exact  mean- 
ing of  the  words,  unless  that  construction 
would  lead  to  some  manifest  absurdity  ? 

Sir  F.  Pollock  .•  If  a  statute  prescnbes  a 
state  of  things  for  the  benefit  of  a  prisoner, 
no  one  can  deprive  him  of  it.  Two  wit- 
nesses are  required  as  to  the  delivery  of 
the  list  of  witnesses ;  would  the  evidence 
of  one  witness  be  sufficient,  coupled  with 
finding  the  list  on  the  prisoner,  and  an 
indorsement  in  his  handwriting,  that  he 
had  received  it  ten  days  before  the  trial  P 
I  should  say  that  it  would  not,  the  words 
of  the  statute  being  express. 

I  come  now  to  the  second  head  of  my 
argument,  as  to  the  construction  to  be 
put  on  Acts  of  Parliament,  and  from  the 
cases  it  appears,  that  where  a  statute  has 
directed  a  particular  mode  of  proceed- 
ing, or  a  particular  form  to  be  ooserved, 
that  mode  of  proceeding,  and  that  form 
must  be  observed,  and  no  other  will  be 
sufficient.  (In  support  of  this  part  of  his 
argument  Sir  F.  Pollock  cited  the  cases  of 
Lovelace  v.  Curry, (h)  Taylor  v.  Fenwi^k,{i) 
Ya'ux  V.  Vollans,(j)  Rex  v.  Harvey, (k)  Spears 


(a)  26  St  Tr.  1. 

lb)  26  St.  Tr.  722. 

(c)  26  St.  Tr.  1198. 

id)  82  St.  Tr.  1. 

(«)  32  St.  Tr.  755. 

(/)  33  St.  Tr.  68. 

ig)  28  St.  Tr.  345. 

(A)  7  T.K.  631. 

(0  3  B.  &  P.  553n. 

(jf)  I  N.  &  M.  307  ;  4  B.  &  Ad.  525. 

(A)  1  Wils.  164. 
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T.  Smiih,{a)  Eicke  v.  Nohe8,(b)  Wadiworth 
V.  Marshallt{c)  8 tunnel  v.  Tower, (d)  Ahe- 
head  y.  Stochs.{e))  From  the  case  of  Jones 
Y.  Lake,(f)  it  appears,  that  under  the 
Statute  of  Fraads,  29  Chae.  2.  c.  3.  it 
was  not  necessaiT  that  all  the  three  wit- 
nesses to  a  will  of  lands  should  have  heen 
present  at  the  same  time ;  hut  now  hy  the 
statute  1  Vict.  c.  26.  it  is  necessary  that 
the  two  witnesses  to  a  will  must  be  pre- 
sent "together";  but  arguments  equally 
btrong  may  be  invented  to  explain  away 
"  the  same  time  "  in  that  statute  as  in  this. 
(Counsel  also  cited  the  cases  of  Goes  y .  Jack- 
8on,{g)  Beaj  v.  Bic1cei8,(h)  Jones  y.  Smartfii) 
Bex  y.  Inhabitants  of  Barham,{j)  Notley  y. 
Buck,(k)  Brandling  y,  Barringt<my(l)  Vav4c 
V.  AnseU,{m)  Bates  V,  Filling, (n)  Waggett  y. 
8haw,{o)  Bichards  v.  8ttM,rt,{p)  8mith  y. 
Crwnp,(q)  BexY,  Justices  of  Kent, {r)  Bex  y. 
Justices  of  Cambridgeshire, (s)  and  In  the 
matter  of  Flounders. it)) 

I  now  come  to  the  authorities  on  the 
the  law  of  Scotland,  from  which  it  appears, 
that  in  that  country  the  law  respecting 
the  list  of  witnesses  and  the  copy  of  the 
indictment  is  at  least  as  old  as  the  reign 
of  Charles  2  as  by  an  Act  of  the  Scottish 
Parliament,  passed  in  the  year  1672,  re- 
gulations were  made  on  this  subject. 
Baron  Hume,  in  his  work  on  Grimes, (t^) 
says, 

"  In  addition  to  the  copy  of  the  libel, (i?)  the 
statute  of  Charles  2  orders  that  the  panel (w)  be 
at  the  same  time  served  with  a  copy  of  the  list 
of  the  witnesses  to  be  called  against  him,  and  of 
thft  persons  of  a8size(x)  who  are  to  be  cited  for 
his  trial" 

These  very  ezpressioDS  are  copied  into 
the  statute  of  Anne,  with  the  audition  of 
ten  days,  and  the  words,  being  copied 
from  tne  one  statute  into  the  other,  must 

(a)  6  Esp.  138. 

(6)   1  Moo.  &  M.  803. 

(c)  3  Tyrw.  228. 

erf)  4  Tyrw.  862. 

(e)  IM.  &;P.  346. 

(/)  2  Atk.  176n  ;  6  Cruise  Dig.  69. 

(a)  3  Esp.  198. 

(A)  8  A.E.  951 ;  1  N.  *  P.  680. 

CO   1  T  B.  44. 

Cf>  8B.  &C.  99. 

(A)  lb.  160  ;  2  Moo.  &  R.  68. 

(/)  6  B.  &  C.  475. 

1  B.  &  P.  224. 

4  Tyrw.  381. 

8  Camp.  316. 

10  Bing.  819  ;  3  M.  &  S.  774. 

1  Dowl.  P.R.  519 

3  B.  &  Ad.  250. 
lb.  887. 

4  B.  &  Ad.  865. 

2  Hume  Com.  243. 

The  libel  is  the  accusation. 
The  panel  is  the  accused  party. 
rrv»  T)er8ons  of  assise  are  the  jurors. 


have  the  same  meaning  in  both ;  and  in 
the  Scottish  Act  the  words  "  at  the  same 
time  "  can  bear  no  other  meaning  than 
that  which  I  contend  for,  as  in  that  Act 
no  number  of  days  is  mentioned.  In  Scot- 
land the  period  of  service  of  the^e  docu- 
ments was  not  specified  in  the  statute  of 
Charles,  but  was  regulated  by  an  Act  of 
adjournal,  which  is  an  order  of  Court 
similar  to  the  acts  of  sederunt  in  civil 
cases,  and  to  the  recent  general  rules  of 
practice  in  this  country.  They  were 
equivalent  to  law,  but  would  not  contra- 
vene an  Act  of  Parliament.  ( Counsel  cited 
several  cases  from  the  same  chapter  of 
Hume  on  Crimes,  in  which  for  infor- 
malities in  the  list  of  witnesses  the  public 
prosecutor  **  deserted  the  diet.") 

Alderson,  B.  :  Is  not  deserting  the  diet 
something  similar  to  quashing  the  indict- 
ment P 

Campbell,  A.C :  I  am  speaking  in  the 
presence  of  the  Lord  Advocate(a)  and  Sir 
William  Bae :  and  I  believe  I  am  correct 
in  saying,  that  if  the  public  prosecutor 
deserts  the  diet,  hco  et  tempore,  he  may 
begin  again  and  commence  another  pro- 
secution for  the  same  offence,  but,  if  he 
deserts  it  simpliciler,  he  cannot. 

Sir  F.  Pollock :  There  are  several  cases 
referred  to  by  Baron  Hume.  (He  cited 
from  the  same  chapter  of  Baron  Hume's 
work,  the  cases  of  David  8toho,(b)  Philip 
Ma>ckenzie,{c)  Gabriel  Highat,(c)  and  Iffl^r- 
ga/ret  Buxstone(d) ;  but  in  all  these  cases, 
except  that  of  Highai,  the  objection  was 
taken  before  the  jury  were  sworn.  In 
HighaVs  case,  the  objection  was,  that  the 
list  of  witnesses  was  not  signed  by  the  pub- 
lic prosecutor.  The  objection  was  taken 
after  the  jury  were  sworn,  and  it  pre- 
vailed.) In  Al  ison^s  Practice  most  of  these 
cases  will  be  foand,  and  it  is  there  stated 
that 

*'  statutory  provisions  cannot  be  supplied  by 
equipoUents.'* 

I  am  far  from  making  an  admission 
that  the  objection  to  the  delivery  of  the 
copy  of  the  indictment  cannot  be  made 
after  plea.  The  case  of  Bookwood{e)  does 
not  go  to  that  extent,  it  merely  de- 
cides that  a  prisoner  charged  with  high 
treason  could  not,  under  the  statute  of 
Will.  3,  demand  a  copy  of  the  indictment 
during  his  trial ;  but,  under  that  statute, 
he  was  only  entitled  to  it,  if  he  demanded 
it,  and  on  paying  for  it.  The  good  sense 
of  the  matter  certainly  seems  to  be,  that 


(a)  Andrew    Rutherfurd,    afterwards    Lord 
Rutherfurd. 

(6)  2  Hume  Com.  248. 

(c)  lb.  251. 

(rf)  75.252. 

(e)  18  St  Tr.  154. 
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the  prisoner  should  object  to  the  non- 
delivery  of  the  copy  of  the  indictment, 
when  he  is  called  on  to  plead — to  the  non- 
delivery of  the  list  of  the  jurors,  when  the 
jury  is  about  to  be  called — and  to  the  non- 
dehvery  of  the  list  of  witnesses  when  the 
first  witness  is  called.  A  prisoner  is  not 
an  actor  in  any  of  these  proceedings. 
He  is  called  from  prison  and  told  that  an 
indictment  has  been  found  against  him ; 
then  he  is  visited  by  someone  with  a  copy 
of  the  indictment,  with  or  without  the  list 
of  witnesses.  He  is  then  called  out,  and 
asked  if  he  is  guilty  or  not  guilty,  and 
that  is  the  only  question  put  to  him. 
How  was  he  to  know  that  it  would  be  any 
answer  to  that  question  to  say  that  he  had 
not  had  any  list  of  witnesses  P  There  is 
not  the  remotest  connection  between  the 
two  things ;  and  vet  is  he  to  be  called 
upon  to  decide,  and  to  decide  against  him- 
self, a  thing  so  difficult  that  learned 
judges  have  adjourned  it  from  Monmouth 
to  London  P 

Lord  Abingeb,  C.B.  :  You  are  in  the 
same  situation  as  if  the  prisoner  had  just 
pleaded,  and  the  jury  had  just  been 
charged. 

Sir  F.  Polloclc ;  There  was  a  work  pub- 
lished in  1709,  which  Mr.  Justice  Foster 
says  (a)  was  published  by  order  of  the 
House  of  Lords,  and  which  was  referred 
to  by  Mr.  Baron  Gumey  in  Brandreth*8 
case. (6)    This  work  is — 

"  A  form  and  method  of  Trial  of  Commoners 
in  cases  of  high  treason  and  misprision  of  high 
treason  ;**(0 

(it  has  bound  up  with  it  a  collection  of 
statutes  relating  to  high  treason]  and  it 
is  there  laid  down,((Z)  that  the  clerk  of 
arraigns 

"  must  call  to  the  keeper  of  the  prison  to  bring 
Buch  prisoner  for  high  treason  to  the  bar  of  the 
Court,  and  the  clerk  of  arraignments,  to  dis- 
tinguish his  person,  must  bid  him  hold  up  his 
hand,"  &c.,  **  and  tell  him,  if  he  require  a  copy 
of  the  indictment  (paying  for  it)  he  shall  have 
it  delivered  to  him  five  d&yB  at  least  before  he 
be  tried  for  the  same,  to  advise  with  counsel  to 
plead  for  him  and  make  his  defence  j" 

and  at  another  part  of  the  same  book(6) 
there  is  the  following  direction  to  the 
clerk  of  arraigns : — 

"  Ask  the  Court  which  prisoner  they  intend 
shall  be  tried  first,  and  the  keeper  to  set  him  to 
the  bar  and  call  to  know  if  the  witnesses  against 
him  are  all  ready,  and  take  away  the  other 
prisoners  from  the  bar.  Ask  him  who  is  to  be 
tried  if  he  have  had  a  copy  of  the  panel  of  the 

(a)  Fost.  230. 
(6)  83  St.  Tr.  778. 

(c)  There  is  a  copy  in  Lincoln's  Inn  Library, 
dated  1710. 
(rf)  At  p.  17. 
(«)  At  p.  29. 


jury  delivered  two  days  (or  more^  since  ?  If  he 
should  deny  it,  some  witness  for  the  Queen,  who 
delivered  ihe  copy  to  him,  must  prove  the 
delivery  iheateoi"(a) 

TiNDAL,  C.J. :  The  book  from  which  you 
are  citing  was  published  by  order  of  the 
House  of  Lords.(&) 

Sir  F,  Follock :  This  furnishes  a  power- 
ful argument  that  the  time  for  objecting 
to  the  indictment  is  at  the  time  of  pleading, 
and  that,  therefore,  the  time  for  objecting 
to  the  list  of  witnesses  is  when  the  first 
witness  is  called.  Indeed,  where  is  the 
distinction  between  objecting  to  a  single 
witness  or  to  the  whole  list  r  It  is  con- 
ceded that  the  prisoner  may  object,  after 
pleading,  to  a  smgle  witness  for  want  of 
the  stiktutory  addition  of  his  name,  pro- 
fession, and  place  of  abode. 

Aldebsoh,  B.  :  You  will  not  suppose 
that  I  wish  you  to  admit  that  the  objection 
to  the  non-delivery  of  the  indictment 
must  be  taken  before  plea,  but  if  that  be 
so,  and  the  copy  and  the  lists  must  be 

(a)  In  this  work,  at  p.  20,  will  be  found  the 
following  note : — ^'^A  caption  of  an  indictment 
for  high  treason  or  misprision  of  treason,  with 
the  true  copy  of  the  indictment  itself  as  incident 
thereto,  to  be  delivered  to  the  party  indicted 
five  days  at  least  before  he  plead,  and  a  witness 
must  attend  the  Court  at  the  time  of  the  pri- 
soner's pleading  to  prove  the  delivery  of  the 
copy  of  the  indictment  to  the  prisoner  if  there 
should  be  occasion."  The  entire  caption,  and 
so  much  of  the  indictment  as  is  set  out,  are  in 
the  Latin  language,  with  abbreviations. 

(b)  At  the  commencement  of  the  collection 
of  statutes  is  the  following  order  of  the  House 
of  Lords:  — 

"  Die  Mercurii,  20  Aprilis,  1709.  It  is  or- 
dered by  the  Lords  spiritual  and  temporal  in 
Parliament  assembled,  that  when  the  several 
transcripts  or  collections  of  the  statutes  now  in 
force  relating  to  high  treason  and  misprision  of 
treason,  and  the  methods  of  trial  for  those 
crimes  shall  be  subscribed  by  all  the  judges, 
they  shall  be  forth^rith  printed  and  published 
by  her  Majesty's  printers  for  the  better  in- 
formation of  the  people  of  Great  Britain  in 
relation  to  those  laws. 

"  Matt.  Johxson, 

"  Cler.  Parliamentor." 
And  at  the  beginning  of  the  forms  to  be  ob« 
served  on  the  trials  is  an  approval  in  the  fol- 
lowing form: — 

"  We  do  approve  of  this  method  of  trials. 

"  J.  Holt. 
"  Thos.  Tbkvor, 
"  Edw.  Ward. 
"  John  Powell. 
"  Littleton  Pow 
"  Jo.  Blencowb. 

"H.  GOULDE. 

**R.  Tbact. 

'*  TlIOS.  BUKY. 

*'  Bo.  Prick. 
"  Bobbrt  Dromj 

**S.  LOVKLL.'' 
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delivered  together,  would  not  the  waiv- 
ing of  that  objection  by  pleading  also 
waive  it  as  to  the  lists,  as  bein^  an  ad- 
mission that  the  copy  of  the  indictment 
was  duly  delivered  with  the  lists  of  jurors 
and  witnesses  P 

Parke,  B.  :  The  answer  to  that  question 
given  at  Monmouth  was  that,  by  pleading, 
the  prisoner  waived  the  objection  so  far 
as  it  related  to  the  copy  of  the  indictment ; 
and  that  he  waived  the  objection  so  far  as 
it  related  to  the  list  of  jurors,  by  not  ob- 
jecting to  the  swearing  of  the  jury ;  but 
that  he  still  might  object  to  a  want  of  a 
due  delivery  of  the  list  of  witnesses,  when 
the  first  witness  was  called ;  whether  that 
is  a  good  answer  is  another  question. 

Sir  F.  Follock :  Upon  what  principle  of 
law  is  it  to  be  said,  that  a  prisoner,  by 
pleading  to  an  indictment,  admits  the 
jury  list  to  be  correct  ?  If  in  the  list  of 
witnesses  the  principal  witness  is  mis- 
described,  and  if  notwithstanding  that  the 
prisoner  found  him  out,  would  it  be  enough 
to  say  that  you  found  the  witness  and 
pleaded  to  the  indictment  P  The  law  has 
said,  that  tlie  prisoner  shall  have  a  correct 
list  of  witnesses,  and  he  is  entitled  to  it. 
If  no  list  of  witnesses  is  delivered,  the 
prisoner  may  conclude  that  the  Crown 
intends  either  to  enter  a  nolle  prosequi,  or 
that  he  is  to  be  admitted  as  a  witness.  Is 
the  prisoner  who  is  to  be  fired  at,  to  be 
bound  to  inquire  whether  the  guns  are 
loaded  with  powder  only,  or  with  powder 
and   ballP    Is  he  to  send  to  the   other 

faiiy  to  know  what  their  intentions  are  ? 
say  that  it  is  the  duty  of  the  persons 
who  conduct  the  prosecution  to  attend  to 
these  things ;  and  if  there  had  been  no 
list  at  all  delivered,  could  the  Grown  have 
said,  '*  We  are  free  to  do  as  we  please, 
because  you  have  pleaded  to  the  indict- 
ment P" 

TiNDAL,  C.J. :  If  there  had  been  no  list 

at  all,  they  could  have  called  no  witnesses. 

Sir  F.  Pollock :  A  list  not  according  to 

the  act  is,  in  efiect,  no  list  at  all.    We  had, 

in  fact,  three  lists. 

TiNDAi,  C.J. :  An  irregular  list  may  be 
different  from  no  list  at  all. 

Sir  F.  Follock :  If  a  list  were  delivered 

only  three  days   before  the  trial,  would 

that  irregularity  be  waived  by  the  plea  ? 

If  ihe  list  was  delivered  the  night  before 

trial,  could  it  be  said  that  the  prisoner 

mitted  to  be  tried,  and  had  thereby 

ved  the  objection  P    How  far  is  the 

of  a  prisoner  to  be  sported  with  by 

blunders  of  the  prosecutors  P     If  the 

bad  been  delivered  less  than  ten  days, 

ould  not  now  have  been  arguing  ^this 

\,    1  have  been  more  than  thirty  years 

jhe  bar,  and  during  the  proceedings  I 

e  considered  hour  by  hour  when  I  ought 

»  fiio  objection ;  and  yet,  the  At» 


tomey  General  knowing  that  the  objection 
was  to  be  taken,  plays  off  a  sort  of  nisi 
prius  advantage  over  me,  to  get  rid  of  it. 
I  submit  that  the  objection  was  taken  at 
the  proper  time,  and  that  the  list  of  wit- 
nesses not  being  delivered  according  to 
the  statute,  the  prisoner  is  in  the  same 
situation  as  if  no  list  had  been  delivered 
at  all. 

Campbell,  A.G. :  No  one  can  doubt  that 
Sir  F.  Pollock  did  well  to  keep  back  this 
objection  till  the  jury  were  charged  with 
the  prisoner.  He  might  have  made  it 
when  the  prisoner  was  brought  up  to 
plead,  or  when  I  moved  that  Mr.  Frost 
should  be  first  ti'ied  ;  but  if  the  objection 
had  been  taken  at  either  of  those  times, 
the  onlv  effect  of  it,  if  it  had  prevailed, 
would  have  been  to  have  caused  the  trial 
to  be  postponed  for  a  few  days.  And 
whatever  may  be  the  result  of  these  argu- 
ments Mr.  Frost  has  already  had  an  ad- 
vantage, as  he  has  had  a  longer  oppor- 
tunity of  preparing  for  his  trial  than  he 
was  entitled  to,  and  any  irregularity  that 
may  have  occurred  was  out  of  favour  and 
indulgence  to  him.  With  respect  to  the 
construing  of  statutes,  your  Lordships  are, 
as  I  apprehend,  to  ascertain  the  meaning 
of  the  Legislature,  and  having  ascertained 
that,  you  are  bound  to  it ;  and,  if  a  form  of 
proceeding  is  prescribed  by  the  Legislature, 
it  must  be  followed,  and  the  doctrine  of 
equivalents  and  of  equipoUents  must  be 
entirely  dismissed ;  but,  in  ascertaining 
what  is  the  meaning  of  the  Legislature,  it 
may  be  material,  to  see  what  was  their 
intention,  and  in  that  view  it  may  be  im- 
portant to  consider  what  would,  or  what 
would  not,  be  of  advantage  to  the  prisoner, 
as  one  way  of  arriving  at  their  meaning. 
What  was  the  object  of  the  statutes  of 
Will.  3.  and  Queen  Anne  ?  Was  it  for  a 
prisoner  to  lie  by  and  defeat  the  ends  of 
justice  P  No  ;  to  enable  him  to  meet  the 
charge,  and  to  know  who  were  to  be  the 
jurors  to  try  him  and  the  witnesses  to  be 
called  against  him.  The  two  statutes 
being  in  pari  materia  must  be  construed 
together,  and  the  preamble  of  the  statute 
of  Will,  3.  recites,  that  nothing  is  more 
reasonable  than  that  persons  prosecuted 
for  high  treason  and  misprision  of  treason 
"  should  be  justly  and  equally  tried,  and  that 
persons  accused  as  offenders  therein  should  not 
be  debarred  of  all  just  and  equal  means  for 
defence  of  their  innocencies  in  such  cases." 

The  Scottish  statute  of  1672  requires 

simultaneous  service,  but  the  statute  of 

An7ie  is  framed  in  a  different  manner;  and 

'  as  I  submit  the  words  of  it  admit  of  two 

.  constructions  —  your  Lordships    will   say 

,  which  is  the  right.     One  construction  is 

that  the  services  must  be  simultaneous ; 

but  if  I  show  that  that  construction  is 

calculated  to  defeat  the  ends  of  justice, 
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and  that  the  other  constraction  is  calcu- 
lated to  carry  into  effect  the  intention  of 
the  Legislatnre,  yonr  Lordships  will  not 
hesitate  as  to  which  constmction  yon 
should  adopt.  By  the  statute  of  Anne  it 
is  enacted  that  when  any  person  is  indicted 
for  high  treason, 

''  a  list  of  the  witnesses  that  shall  be  produced 
on  the  trial  for  proving  the  said  indictment  and 
of  the  jury,  mentioning  the  cames,  profession, 
and  place  of  abode  of  the  said  jurors  and  wit* 
nesses,  be  also  given  at  the  same  time  that  the 
copy  of  the  indictment  is  delivered." 

Sir  F.  Pollock  wishes  to  stop  there,  but 
it  proceeds, 

*'and  that  copies  of  all  indictments  for  the 
offences  aforesaid,  with  such  lists,  shall  be  de- 
livered to  the  party  indicted  ten  days  before  the 
trial" 

in  the  presence  of  two  credible  witnesses. 
This  gives  the  time,  ten  days,  and  the 
words,  '*  at  the  same  time,"  may  mean  at 
the  same  instant  of  time,  or  they  may 
mean  at  the  same  interval  of  time ;  and  if 
the  latter  be  the  meaning,  these  words 
would  designate  that  the  same  period  of 
time  should  apply  to  the  one  and  to  the 
other,  and  would  import,  that  the  delivery 
was  not  to  be  at  the  same  instant  of  time, 
but  at  the  same  interval  of  time.  If  the 
words  admit  of  two  constructions,  your 
Lordships  will  put  on  them  that  con- 
straction which  carries  the  intention  of 
the  Iiegislature  into  effect.  There  is  no 
advantage  in  having  all  the  three  papers 
deliyered  together,  and  it  is  plain  that 
the  Legislature  thought  so,  as  by  the 
statute  6  Geo.  4.  c.  50.  they  are  dissevered. 
Indeed,  it  is  manifest,  that  it  is  better  for 
the  prisoner  to  have  the  copy  of  the  indict- 
ment first,  then  the  jury  list,  and  then  the 
list  of  witnesses — ^the  last  being  ten  days 
before  the  trial — than  to  have  the  whole  of 
them  together,  only  ten  days  before  his  trial ; 
and  if  there  can  be  no  good  service  except 
it  be  simultaneous,  prisoners  will  be  pre- 
vented from  having  information  which 
could  otherwise  be  given  to  them.  In 
the  present  case  Mr.  Frost  would  have  lost 
five  days  on  which  to  consult  counsel 
on  the  indictment,  and  five  days  for  his 
agents  to  make  inquiries  as  to  the  jurors  ; 
and  his  present  objection,  therefore,  re- 
solves itself  into  this — that  he  was  allowed 
too  much  time  to  make  his  defence — and  a 
decision  in  his  favour  on  this  point  would 
injure  every  person  that  is  tried  for  high 
treason  hereafter.  Upon  the  statute  of 
AnnSf  I  submit,  that  the  word  **  with,"  is 
used  cumulativelv.  I  may  say  A  and  B, 
with  C  and  D  ana  other  letters,  form  the 
alphabet ;  the  word  "  with  "  there  merely 
meaning  that  one  is  added  to  the  other. 

Lord    ABrsTGEE,    O.B. :    '*  With "    may 
mean  no  more  than  '*  and." 


Campbell,  A.G. :  The  word  "  but  " 
sometimes  means  "without,"  of  which  the 
saying, 

*'  Touch  not  a  cat  but  a  glove," 

meaning  without  a  glove,  is  an  example. 
Suppose  that  your  Lordships  decided  that 
the  services  must  be  simultaneous,  justice 
would  be  defeated  in  many  cases.  Mr. 
Justice  Fo8ter{a)  gives  instances  where  the 
challenges  by  the  prisoners,  both  per- 
emptory and  for  cause,  exhausted  the  jury 
panel;  and  the  Court  in  each  instance 
ordered  a  new  panel,  and  adjourned  for 
the  fresh  jurors  to  be  summoned.  If  that 
were  to  occur  now,  and  the  service  of  the 
copy  of  the  jury  list  must  be  simultaneous 
with  the  copy  of  the  indictment,  justice 
would  be  deJ^ated,  as  the  jury  are  nob 
called  till  after  the  prisoner  has  pleaded 
to  the  inditcment. 

Fa£K£,  B.  :  That  would  be  so,  unless  the 
plea  were  struck  oat. 

CampheU,  A.Q, :  On  the  construction  I 
contend  for,  nothing  would  be  required 
but  a  postponement  of  the  trial  to  give 
time  to  serve  a  copy  of  the  new  list  of 
jurors.  With  respect  to  the  construction  of 
Acts  of  Parliament,  I  rospectfally  bow  to 
the  canon  of  construction  laid  down  by 
one  of  your  Lordships ;  but  I  would  add 
that  that  does  not  apply  to  oases  where 
the  words  admit  of  two  constructions.  If 
the  statute  of  Anne  were  to  be  construed 
literally,  it  might  be  said,  that  if  one  wit- 
ness's name  or  abode,  or  one  juror's  name 
or  abode,  were  without  an  addition,  it 
would  vitiate  the  whole  list,  because  the 
list  is  to  be  a  list  of  all,  with  abodes  and 
additions ;  but  it  is  well  settled  that  an 
objection  of  that  sort  goes  to  the  poll,  and 
not  to  the  array.  The  words  of  the  statute 
of  Anne  are  **  ten  days."  It  might  be 
plausibly  argued,  that  the  service  was  bad, 
if  it  was  made  fifteen  days  before  trial, 
instead  of  ten  ;  and  the  statute  of  Will.  3. 
might  be  called  in  aid,  because  the  words 
there  are  **  five  days,  at  the  least,"  and 
**  two  days,  at  the  least,"  which  words  do 
not  occur  in  the  statute  of  Anne ;  and  it 
might  be  argued,  that  from  this,  it  ap- 
peared that'  the  Legislature  meant  ien 
days  exactly.  So  the  statute  of  Ann^  says, 
**  ten  days  before  the  trial."  On  the  mere 
words,  the  prisoner  might  be  called  on  to 
plead  to  the  indictment  on  the  next  day 
after  that  on  which  he  received  it ;  b- 
has  been  held,  that,  on  the  correct 
struction  of  this  act,  the  word  "ti 
means  arraignment.  In  East's  Plea» 
the  Crown(&)  it  is  said,  that,  "though 
words  of  the  statute  of  Will,  are, — 

"  that  the  prisoner  shall  have  a  copy  c. 
panel  duly  returned  by  the  sheriff ;  yet,  if 

(a)  Fost.  63. 
{b)  P.  118. 
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copy  be  delivered  before  the  return  of  the  pre- 
cept, it  will  be  safficient,  within  the  words  and 
intent  of  the  Act,  if  the  prisoner  have  the  |id- 
Tantage  of  it  in  the  time  allowed  by  law  before 
his  trial,  the  intent  of  which  wax  to  give  him  an 
opportonity  of  preparing  his  challenges  ;'* 

and  for  this,  Bookwood^s  ca8e,(a)  and  Qreg*8 
case,  (5)  are  cited.  So  it  might  be  eaid, 
that  a  copy  of  the  list  of  jnrors  oonld  not 
be  giyen  till  they  were  summoned;  and 
80  in  Easfs  F.C.(c)  it  is  said  that  certain 
formal  objections,  such  as  miswriting  and 
false  Latin,  most  be  taken  before  plea ; 
"and  in  the  cases  of  Vaughan,  Sullivan,  and 
Layer,  the  Court  refused  to  hear  such  objections 
after  plea,  though  it  is  ctill  open  to  the  prisoner 
afterwards  to  move  in  arrest  of  judgment." 

These  are  the  various  instances  in  which 
the  Courts,  to  effectuate  the  real  intentions 
of  the  Legislature,  have  put  a  construction 
different  from  the  mere  literal  construction 
of  the  clauses  of  Acts  of  Parliament.  Mr. 
Justice  Foeier,  Mr.  Justice  Blacketone, 
and  Mr.  Serjeant  Stephen,  all  say  that  the 
copy  of  the  indictment  and  the  two  lists 
must  be  served  ten  days  before  the  trial, 
but  do  not  say  that  the  serrice  must  be 
simultaneous.  The  cases  of  Lovelace  t. 
Curry,  Vaux  v.  Vollans,  and  many  other 
cases,  have  been  cited  as  to  the  construction 
of  statutes.  I  do  not  impu^  those  deci- 
sions, or  the  doctrines  contained  in  them ; 
neither  do  I  dispute  the  cases  which 
decide  that  service  of  an  original  subpoena 
at  a  different  time  is  not  a  service  at  the 
same  time,  for,  if  in  this  case  the  service 
of  the  copy  of  the  indictment,  and  the 
two  lists  must  be  simultaneoosco^i^  qneetio; 
but  I  am  contending  that  the  other  is  the 
correct  meaning  of  the  statute. 

It  is  also  said  that  your  Lordships  must 
construe  the  statute  of  Anne  according  to 
the  Scotch  Act  of  Charles  2,  but  on  that  I 
will  observe,  that  the  forms  of  the  Scotch 
law  are  very  different  from  ours.  In  Scot- 
land there  is  a  public  prosecutor  and  no 
g^nd  jury.  The  libel  is  prepared  by  the 
public  prosecutor.  The  accused,  if  not  in 
custody,  muflt  be  cited,  and  there  must  be 
fifteen  days  between  the  citation  and  the 
trial.  Li  cases  of  high  treason  the  Eng- 
lish law  was  by  the  statute  of  Anne  intro- 
duced into  Scotland,  and  not  the  Scotch 
law  into  England.  In  cases  of  treason  in 
Scotland  there  is  by  that  statute  a  grand 
V,  and  the  accused  are  tried  under  a 
"kl  commission,  in  the  same  way  as  in 
;land((2) ;  and  this  being  so,  it  is  sup- 

'  13  St.  Tr.  154. 

1  East,  P.C.  113.  It  is  there  laid  down 
,  ^fter  pleading,  it  is  too  late  to  object  either 
le  want  of  a  copy  of  the  indictment  or  to  any 
^ciency,  for  that  admits  it  to  be  sufficient. 

P.  110. 

This  is  provided  by  the  stat.   7  Anne 

-   ^  and  8. 


posed  that  the  bar  of  both  countries  might 
attend  and  plead  there.  If  it  had  been 
intended  to  have  introduced  the  Scotch 
law  into  England,  the  act  of  adjournal 
would  have  been  introduced,  by  which  it  is 
ordained  that  the  list  of  the  witnesses  shall 
be  indorsed  on  the  copy  of  the  indictment. 
The  Jury  Act  (6  Geo.  4.  c.  50.  s.  21)  leaves 
the  list  of  witnesses  as  it  stood  on  the 
statute  of  Anne,  and,  on  trials  for  treason 
in  the  Court  of  King's  Bench,  it  points 
out  different  times  for  the  delivery  of  the 
list  of  the  jurors  and  the  copy  of  the 
indictment.  Was  it  intended  that  a  per- 
son tried  in  the  Court  of  King's  Bench 
should  be  in  a  worse  situation  than  if  he 
were  tried  elsewhere?  And  yet  in  the 
Eling's  Bench  the  list  of  witnesses  stands 
on  the  statute  of  Anne,  the  copy  of  the 
indictment  is  to  be  delivered  ten  days 
before  the  arraignment,  and  the  list  of 
witnesses  ten  days  before  the  trial. 

I  now  come  to  the  second  point,  which 
is  that  the  objection  came  too  late.  It  is 
not  to  be  assumed  that  there  was  no  list 
at  all.  A  list  de  facto  was  served  on  the 
17th  of  December,  and  was  bond  fide  served 
in  pursuance  of  the  statute,  the  only  ob- 
jection being,  that  it  was  not  served  at 
the  same  time  as  the  copy  of  the  indict- 
ment. Is  that  more  than  irregularity  ? 
Is  that  a  nullity?  I  am  now  assuming 
that  simultaneous  service  is  directed  by 
the  act ;  and  the  question  is,  whether,  if 
it  was  irregularity  only,  it  is  an  objection 
that  can  be  brought  forward  as  a  substan- 
tive defence,  even  after  all  the  evidence  is 
gone  through.  The  objection  might  have 
been  taken  before  plea.  When  Mr.  Frost 
was  arraigned,  why  did  he  not  take  the 
objection  r  Why  not  before  the  jury  were 
charged  with  him  ?  And  can  he  after- 
wards make  an  objection  to  an  irregularity 
which  he  might  have  made  before  P  The 
objection  might  have  been  made  earlier, 
and  public  justice  required  that  it  should 
be.  It  is  a  general  rule,  both  in  civil  and 
criminal  proceedings,  that  any  objection 
to  an  irregularity  must  be  taken  in  the 
earliest  stage  in  which  it  can  be  taken, 
or  it  is  waived.    In  this  very  case  an  ob- 

i'ection  was  taken  in  arrest  of  judgment 
>y  Mr.  Geach  (Mr.  Frost's  attorney)  after 
the  counsel  were  gone,  that  one  of  the 
jurors  was  mis-described,  and  the  objection 
was  overruled,  as  being  too  late. 

Aldekson,  B.  :  If  by  the  statute  certain 
things  are  to  be  done  before  trial,  and  the 
party  is  tried  and  does  not  object,  can  he 
object  to  them  afterwards?  He  might 
have  prevented  the  trial  if  he  had  chosen, 
but  he  did  not  do  so.  (a) 


(a)  If  an  indictment  for  felony  be  removed 
into  the  Queen's  Bench,  and  be  tried  as  a  nisi 
prius  record,  and  the  record  be  brought  down 
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Campbell,  A.G. :  Mr.  Justice  Fo8ter{a) 
gives  the  following  heads: — **What  pri- 
vileges the  prisoner  is  entitled  to ;  what  is 
incumbent  on  him  previous  to  his  trial ; 
what  during  the  trial :"  and  I  tak^  it  to 
a  well-established  principle,  that,  if  a 
party  by  plea  or  otherwise  waives  an  ob- 
jection that  he  might  have  taken,  he  can- 
not take  it  afterwards.  After  plea  a 
defendant  cannot  move  to  quash  the  in- 
dictment ;  a  prisoner  could  not,  even 
before  the  statute  7  <fc  8  Geo.  4.  c.  28, 
plead  misnomer  after  pleading  in  bar. 
where  a  prisoner  challenges  for  cause,  he 
must  show  all  his  causes  together. (&)  If  a 
witness  answer  that  which  may  criminate 
himself,  he  must  answer  throughout.  In 
the  case  of  Bex  v.  Stoneie)  it  was  hold, 
that  the  presence  of  a  party  at  the  time  of 
a  proceeding  dispensed  with  a  summons. 
So  in  the  case  of  Bex  v.  Watsonid)  for  high 
treason,  a  witness  was  examined  who  was, 
in  the  list  of  witness,  called  Heyward.  He 
was  examined  without  objection.  It  was 
afterwards  discovered  that  his  name  was 
Steywood,  and  it  was  sought  to  strike  out 
his  evidence,  but  the  Court  held,  that  the 
objection  came  too  late,  and  ought  to  have 
been  taken  in  the  first  instance.  So  in 
the  case  of  Brunshill  v.  Giles, {e)  the  Court 
would  not  grant  a  new  trial  because  the 
jury  had  been  summoned  by  the  partner 
of  the  plaintiflfs  attorney,  because  the 
proper  time  for  taking  this  objection  was 
when  the  jury  came  to  the  book  to  be 
sworn.  So  in  the  case  of  Hill  v.  Yates, (f) 
where  the  son  of  a  juryman  answered  for, 
and  served  instead  of,  his  father,  and  the 
cases  there  cited  of  persons  serving  on 
juries  under  wrong  names,  the  Courts 
have  uniformly  held,  that  if  the  obje«;tion 
is  not  made  before  the  jury  are  sworn,  it 
cannot  be  made  afterwards.  And  with 
respect  to  witnesses  in  cases  of  high 
treason,  the  judges  at  Monmouth  laid 
down  this  rule,  that  any  objection  to  the 
description  of  any  particular  witness  must 
be  taken  on  the  voir  dire,  and  that  it 
comes  too  late  after  the  witness  is  sworn 
in  chief;  and  if  this  objection  to  the  list 
of  witnesses  might  be  taken  when  the 
first  witness  is  called,  it  might  equally  be 

by  the  prosecutor,  the  accused  party  would  be 
entitled  to  notice  of  trial.  But  if,  when  the  case 
comes  on  at  nisi  prius,  the  accused  party  appear 
by  counsel  and  call  witnesses,  it  would  seem 
that  if  convicted  he  would  not  be  entitled  to  set 
aside  the  veniict,  because  the  notice  of  trial  was 
given  too  late,  even  if  such  were  the  fact. — ( Be- 
porter's  note.) 

(a)  Fost.  227. 

(6)  2  Hale  P.C.  175,  274. 

(c)  1  East,  649. 

id)  2  Stark.  N.P.C.  158. 

(e)  9  Biog.  13. 

(/)12  East,  229. 


taken  when  the  tenth  waa  called,  or  might 
be  set  up  as  a  substantive  defence  ;  and 
so  might  the  objection,  that  one  of  the 
persons  in  whose  presence  the  list  was 
delivered  was  not  a  credible  witness.  I 
say,  therefore,  that  if  there  is  such  an 
objection  to  be  taken  at  all,  it  should  be 
taken  at  such  a  time  as  to  give  the  prisoner 
a  postponement  of  th6  trisa,  if  he  wishes  it, 
but  not  go  to  an  acquittal. 

GuxLNEY,  B. :  In  the  case  of  Bex  y. 
O'Coigleyand  others,  (a)  the  prisoner's  coun- 
sel before  the  arraignment  objected  that 
there  were  several  variations  in  the  copies 
of  the  indictments  which  had  been  de- 
livered to  the  prisoners,  and  stated  that 
they  made  the  objection  with  a  view  to 
postpone  the  trials,  but  the  Attorney 
General  consenting  to  a  postponement  of 
the  trials,  the  objections  were  waived. 

Campbell,  A.G. :  I  will  now  draw  your 
Lordship's  attention  to  the  Scotch  law. 

Lord  jDenman,  L.C.J. :  I  now  state  the 
opinions  of  my  learned  brothers,  that  your 
oDservations  on  the  Scotch  law  ought  to 
be  brought  into  a  very  narrow  compass,  ita 
bearing  on  the  present  case  being  so  very 
remote. 

Campbell,  A.G. :  I  will  only  observe, 
that,  in  all  the  cases  cited  by  Baron  Hume, 
except  Highat's,  the  objection  was  taken 
before  the  jury  were  sworn,  and  that  the 
authority  of  that  case  is  a  little  doubtful, 
as  Baron  Hume  appears  to  disapprove  of 
it.  There,  indeed,  there  was  no  authen- 
ticated list,  as  it  was  unsigned,  and  all 
the  other  cases,  which  are  those  of  lists 
irregularly  served,  go  to  show  that  the 
objection  must  be  taken  before  the  jury 
are  sworn. 

Parke,  B.  :  If  the  prisoner  says  that  he 
has  had  no  list  at  all,  at  what  time  do  you 
say  the  Crown  must  prove  the  delivery  of 
the  list  P 

Campbell,  A.Gr. :  The  Crown  might  be 
called  on  to  prove  it  when  the  prisoner 
was  tried. 

TiNDAL,  C.J. :  The  book  of  1709(5)  says, 
that  the  witness  is  to  be  called  to  prove 
the  service,  under  the  statute  of  Will,  3, 
before  the  trial  begins. 

Aldebson,  B.  :  If  the  prisoner  by  plead- 
ing admits  a  service  of  a  contemporaneous 
list,  how  do  you  show  that  your  list  is  the 
same  as  that  which  he  must  be  taken  to 
have  admitted  by  his  plea  P 

Campbell,  A.G. :  I  put  it  that  pleifc^ 
admits  the  delivery  of  a  regular  list, 
the  Crown  must  identify  their  list  as 
one  served.    We  show  the  list  that 
served,  and  the  plea  admits  that  it  '^ 
well  served 

Sir  F.  Pollock,  in  reply :  With  ren^ 

(a)  26St.  Tr.  1198. 
(6)  Above,  467n. 


477] 


Trial  of  John  Frost,  1839. 


[478 


to  Uie  constrnction  of  Btatates,  I  submit 
that  jour  Lordship  must  look  at  wliat  the 
statute  has  said;  and  I  have  cited  cases 
to  show  what  have,  in  modem  times,  been 
the  views  of  the  judges  in  construing  Acts 
of  Parliament,  and  there  has  evidently 
been  a  feeling  on  the  bench  that  too  loose 
a  construction  should  not  creep  in ;  and  I 
put  it  that  even  on  the  statute  6  Oeo.  4. 
c.  60.  s.  21,  the  delivery  of  the  copy  of  the 
indictment  and  the  list  of  jurors  and  wit- 
nesses must  be  simul  et  semel,  in  all  cases 
of  treason  where  the  trial  is  not  in  the 
Court  of  Queen's  Bench,  although  where 
the  trial  is  in  that  Court  it  is  otherwise 
under  the  provisions  of  that  statute.  Mr. 
Ffitytf  in  hiajtia  Parli€imentariumf{a)  gives 
some  rules  of  construction  which  are  laid 
down  by  Lord  Ellesmere,  who  says  that 
words  are  taken  and  construed  sometimes 
by  extension,  sometimes  by  restriction, 
sometimes  a  disjunctive  for  a  copulative, 
and  the  like;  upon  which  it  is  ooserved, 
how  easy  it  is  to  baffle  and  elude  any  law, 
and  wrest  it  from  its  genuine  and  native 
sense. 

Lord  Abikgeb,  C.B.;  I  do  not  know 
whether  you  cite  Lord  Ellesmere  as  a  re- 
flection upon  the  judges  who  construed  the 
statutes,  or  on  the  legislators  who  made 
them.  It  is  a  very  common  error  to  blame 
judges  for  their  construing  of  statutes, 
but  some  of  the  blame  belongs  to  the 
framers  of  them.  You  sav  that  we  now 
construe  them  more  literally  than  judges 
did  formerly,  and  perhaps  that  is  so ;  but 
still  some  of  them,  if  construed  literally, 
would  lead  to  much  absurdity. 

Sir  F.  Pollock :  1  only  say  that  judges 
do  not  now  take  those  liberties  with  Acts 
of  Parliament  which  they  did  more  than  a 
hundred  years  ago. 

Lord  Abinoeb,  C.B.  :  One  reason  for 
that  is,  that  more  than  a  hundred  years 

(a)  P.   66.     The    passage    is  as    follows : — 
"  The   Lord   Chancellor  Ellesmere's   rule,  laid 
dcwn  for  constraction  of  words  in  that  grand 
case  of  the  post  nati  of  Scotland  in  King  James 
the  First's  time,  is  this :  *  Words  are  to  be  taken 
and   construed,   said  he — (.  Sometimes  by  ex- 
tension ;  2.  Sometimes  by  restriction ;  3.  Some- 
times by  implication;  4.  Sometimes  a  disjunc- 
tive  for  a  copulative;   5.  A  copulative  for  a 
disjunctive ;  6.  The  present  tense  for  the  future ; 
7.  The  future  for  the  present ;  8.  Sometimes  by 
equity  out  of  the  reach  of  the  words ;  9.  Somc- 
8  words  taken  in  a  contrary  sense ;  10.  Some 
8  figuratively,  as  continens  pro  contentb; 
And  many  other  like.'    And  of  all  these,  he 
,  examples  be  infinite  as  well  in  the  civil 
as  common  law.    Kow  any  one .  that  reads 
wiU  easily  judge  what  the  scope  and  con- 
lence  of  the  Chancellor's  rule  may  be,  and 
lay  as  easily  discern  how  far  it  is  capable  of 
'oving,  to  baffle  and  elude  any  law  whatso- 
,  and  wrest  it  from  its  genuine  and  native 
'       ^at  you  please." — (^Reporter's  Note.^ 


ago  Acts  of  Parliament  were  very  short, 
and  were  to  be  applied  to  a  variety  of 
cases ;  but  now  they  are  very  long,  and 
some  of  them  are  framed  with  all  the 
beauties  of  style  to  be  gathered  from  the 
office  of  the  special  pleader,  and  the  office 
of  the  conveyancer  also. 

Sir  F.  Pollock:  The  prisoner's  being 
willing  to  plead  has  nothing  to  do  with  the 
list  of  the  jury  or  the  lists  of  witnesses. 
In  the  book  of  1709  there  is  a  direction  to 
have  the  prisoner  asked  if  he  has  had  the 
copy  of  the  indictment.  Here  the  officers 
of  tne  Crown  made  a  mistake,  and  lie  by, 
in  hopes  that  the  prisoner  may  let  it  slip 
and  pass  over.  If  it  was  meant  to  insist 
that  the  objection  should  have  been  taken 
earlier,  the  prosecutors  should,  in  the  form 
given  in  the  book  of  1709,  have  asked  the 
prisoner  if  he  had  ^ot  the  copies  of  the 
mdictment  and  the  hsts. 

Lord  Abikgeb,  C.B. :  The  old  form  was 
for  the  Court  to  do  it. 

Campbell,  A.G. :  It  has  not  been  done 
for  half  a  century. 

Aldeeson,  B.  :  There  is  a  direction  in 
the  book  of  1709  for  asking  the  prisoner  as 
to  his  name. 

Sir  F.  Pollock :  That  is  probably  altered 
by  the  statute  7  &  8  Geo.  4.  c.  28.  s.  1.  On 
the  whole  case  I  have  to  contend,  that 
when  an  Act  of  Parliament  says  the  same 
time  it  means  the  same  time,  and  that 
the  proper  time  for  objecting  to  the  list  of 
witnesses  is  when  a  witness  is  called,  and 
that  if  some  irregularities  cannot  be  cured 
— none. 

TiNDAL,  C.J.,  communicated  the  decision 
of  the  judges  to  the  Marquis  of  Normayiby, 
Secretary  of  State  for  the  Home  Depart- 
ment, in  the  following  letter : — 

"  Westminster  Hall, 
"  My  Lokd,  28th  January,  ]  840. 

"  I  HAVE  the  honour  to  inform  3^  our  Lord- 
ship that  the  argument  upon  the  three  cases  of 
The  Queen  v.  Frost,  The  Queen  v.  Williams, 
and  The  Queen  v.  Jones,  closed  this  afternoon, 
and  that  the  judges,  after  considering  the  sub- 
ject, have  come  to  the  following  determination 
upon  the  two  questions  which  have  been  argued 
before  them,  viz. : — 

"  First,  a  majority  of  the  judges,  in  the  pro- 
portion of  nine  to  six,  are  of  opinion  that  the 
delivery  of  the  list  of  witnesses  was  not  a  good 
delivery  in  point  of  law. 

"  But,  secondly,  a  majority  of  the  judges,  in 
the  proportion  of  nine  to  six,  are  of  opinion 
that  the  objection  to  the  delivery  of  the  list  of 
witnesses  was  not  taken  in  due  time.(a) 

"  All  the  judges  agreed  that  if  the  objection 
had  been  made  in  due  time,  the  effect  of  it 
would  have  been  a  postponement  of  the  trial,  in 
order  to  give  time  for  a  proper  delivery  of  the 
\ht:\b) 

(a)  See  Bet/,  v.  Burke  10  Cox,  C.C.  519. 
(6)  The  names  of  the  judges  who  divided, 
nine  to  six,  that  it  was  a  good  objection,  were — 
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In   consequence  of  this  difference   of 
opinion,  the  sentence  of  death  was  remitted, 

Ayes:  Littledale,  J.,  Parke,  B.,  Alderson,  6., 
Fatteson,  J.,  Wiliiams,  J.,    Coltman,  J., 
Coleridge,  J.,  Erskine,  J.,  and  Bolfe,  B. 
Noes:  Lord    Denman,    C.J.,    Tindal,    CJ., 
Lord  Abinger,  C.B.,  Bosanquet,  J.,  Gumej, 
B.,  and  Maule,  J. 
.  These  last  decided  also  that  the  objection  was 
not  taken  in  time,  and  Alderson,  B.,  Bolfe,  B.,  and 
Coltman,  J.,  conciured  with  them  in  that  opinion. 
Sir  Frederick  Pollock  and  Kelly  having  pre- 
sented a  memorial    claiming    that    the  above 
result  entitled  the  prisoners  to  a  free  pardon, 
the  following  letter  was  addressed  to  the  Home 
Secretary  by  the  judges  who  presided  at  the 
trial,  and  was  afterwards  read  in  both  Houses  of 
Parliament  (Hansard,  vol.  51,  p.  1080,  and  vol. 
52,  p.  1140):— 

"  Westminster  Hall, 
"Mt  Lord,  January  31,  1840. 

"  We  have  perused  and  considered  the 
memorial  of  Sir  Frederick  Pollock  and  Mr.  Kelly, 
counsel  for  the  prisoner,  John  Frost,  who  was 
tried  under  the  late  Special  Commission,  and 
beg  to  inform  your  Lordship  that  the  memorial 
appears  to  us  to  be  founded  upon  an  entire  mis- 
conception of  the  law  relating  to  the  course  of 
proceeding  in  criminal  cases,  and,  so  far  as  we, 
the  judges  under  the  Special  Commission,  are 
concerned,  an  entire  misapprehension  of  the  fact 
"  As  to  the  law,  the  uniform  practice  has  been, 
so  far  back  as  we  have  any  means  of  knowledge, 
that  if  the  judge  upon  the  trial  feels  any  serious 
doubt  as  to  an  objection  that  occurs  in  point  of 
law,  he  decides  the  point  against  the  prisoner 
and  allows  the  trial  to  proceed,  reserving  such 
point  of  law  in  order  that  he  may  take  the  ad- 
vice of  all  the  other  judges  thereon.  After  con- 
sulting them,  and  hearing  argument  thereon  (if 
thou^t  necessary),  the  opinion  of  the  judges  is 
taken,  and  that  of  the  majority  binds  the  judge 
who  has  reserved  the  question.  If  that  opinion 
should  be  against  the  prisoner  the  law  is  suffered 
to  take  its  course,  and  the  sentence  which  has 
been  passed  remains.  If  the  opinion  of  the 
judges  is  in  favour  of  the  prisoner,  the  constant 
course  is  for  the  judge  who  tried  the  prisoner 
and  passed  the  sentence  to  apply  to  the  Secre- 
tary of  State  for  a  free  pardon.  And  this  course 
in  no  way  depends  on  any  consent,  express  or 
implied,  on  the  part  of  the  prisoner ;  the  judge 
pursues  it  at  his  own  discretion,  and  decides  the 
point  against  the  prisoner,  giving  him  the  benefit 
of  further  consideration  and  advice  with  the 
other  judges.  And  this  course  is  pursued  for 
the  purpose  of  preventing  a  failure  of  justice, 
inasmuch  as,  if  the  judge  decided  under  his  im- 
mediate impression,  supposing  it  to  be  in  favour 
of  the  prisoner  and  directed  an  acquittal,  there 
could  be  no  new  trial,  although  upon  reference 
to  the  other  judges  his  own  opinion  was  held  to 
be  wrong.  On  the  other  hand,  if  the  opinion  of 
the  judge  is  at  the  time  unfavourable  to  the 
prisoner,  it  can  be  reserved  by  that  course,  and 
if  erroneous  set  right.  (But  see  now  as  to 
Court  for  Crown  Cases  Reserved  11  &  12  Vict, 
c.  78;  36  &  37  Vict.  c.  66.  s.  47  ;  88  &  39  Vict, 
c.  77.  s.  19,  and  44  &  45  Vict.  c.  68.  s.  15.) 


the  three  prisoners  being  transported  for 
the  term  of  their  natoral  lives. (a) 


Matbbials  madb  usk  of.— The  above  report 
has  been  abridged  from  Mr.  Gumey's  published 
report  of  the  trial.  The  report  of  the  argument 
before  all  the  judges  is  taken  from  9  C.  &  P.  129, 
the  report  in  2  Moo.  C.C.  140  has  alio  been 
made  use  of. 


« 


With  respect  to  the  statement  in  the  memorial 
of  what  took  place  at  the  trial,  so  far  as  relates 
to  ourselves,  we  cannot  but  remark  that  the 
learned  counsel  labour  under  a  complete  mis- 
apprehension, at  which  we  are  the  more  sur- 
prised, as  we  expressly  stated  that  no  distinction 
would  be  made  between  this  and  other  cases 
tried  at  the  assizes,  but  that  it  most  follow  the 
ordinary  course.     (See  above,  pp.  155  and  156.) 

"  At  the  time  of  the  discussion  we  all  of  us 
entertained  serious  doubts,  more  or  less  strong, 
on  the  objection  that  was  rai^  before  us.  And 
if  the  law  had  obliged  us  to  come  to  an  imme- 
diate and  final  decision  without  the  power  of 
consulting  the  judges,  which  the  law  does  not, 
we  were  not  prepared,  without  much  further 
consideration,  nor  without  hearing  the  arguments 
on  the  part  of  the  Crown  concluded,  to  come  to 
any  determination  on  the  point.  We  therefore, 
following  the  ordinary  course  pursued  on  similar 
occasions,  decided  the  point  against  the  prisoner 
by  allowing  the  trial  to  proceed,  subject  to  the 
revision  before  referred  to. 

"  We  bep  to  inform  your  Lordship  that  we 
think  the  cuxsumstance  stated  and  relied  on  in 
the  memorial,  viz.,  that  two  of  the  judges  at  the 
Special  Commission  ultimately  declared  their 
opinion  in  favour  of  the  objection  does,  in  our 
judgment,  make  no  difference  whatever,  nor 
do  we  think  that  any  inclination  in  their  minds 
at  the  time  of  the  trial  ought  to  affect  the  ques- 
tion. The  law  is  taken  from  the  majority  of  the 
judges,  when  consulted. 

"  Under  the  circumstances  above  mentioned 
we  beg  l«ive  to  represent  to  your  Lordship  that, 
in  our  opinion,  there  is  no  ground  whatever  to 
entitle  the  prisoner  to  a  free  pardon. 

"  N.  C.  Tindal. 
"  J.  Parke. 
"  J.  Williams. 

"  To  the  Most  Noble  the 

Marquis  of  Normanby,  &c." 

(a)  **  In  March  1840  Leader  moved  an  address 
to  the  Oown  for    a  free  pardon  for  Frost  and 
his  associates,  and  was  beaten  by  53    votes    to 
5.  The  minority  consisted  of  Disraeli,  Duncombe, 
Fielden,  Hector,  and  Wakley. — Hansard,  vol.  52, 
p.  1140.    On  the  25th  of  May  1841,  Diucombe 
presented  a  petition  signed  by  1,300,000  persons 
praying  for  the  liberation  of  the  political  prisoners, 
and  for  the  recall  of  Frost  from  transports 
The  House  divided  on  the  first  part  of  his  mc 
to  give  effect  to  the  prayer,  58  to  58 ;  and 
Speaker  gave  his  casting  vote  with  the  noei 
the  ground  that  the  motion  interfered  with 
prerogative  of  the  Crown." — Note  in  Walp< 
History,  vol.  4,  59. — Frost  was  transporte< 
Van  Diemen's  Land;  in  1854  he  was  alio 
to  go  to  America,  and  in  1856  he  obtained  a 
pa^on  and  returned  to  England.  He  died  ir  ^ 
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CALDER  against  HALKET. 


John  Calder  --...-       Appellant 

AND 

Robert  Craigie  Halket    -  -  .  -    Respondent. 

Appeal  from  the  Supreme  Court  of  Judicature  at  Fort  William, 
IN  Bengal,  to  the  Judicial  Committee  of  the  Privy  Council, 
December  5,  1839,  and  July  4  and  8,  1840,  before  Lord 
Brougham,  Parke,  B.,(a)  Bosanquet,  J.,  and  Dr.  Lushington. 
(Reported  in  3  Moo.  P.C.C.  28.) 

The  respondent,  the  actmg  judge  of  a  District  Criminal  Court  in  Bengal,  caused  the  appellant,  a 
British-bom  subject,  to  be  arrested  and  detained  on  a  charge  of  riot.  The  appellant,  after  some 
days'  detention,  was  held  to  bail,  and  bound  by  recognisance  to  appear  when  called  upon.  The 
respondent  had  no  jurisdiction  to  deal  with  British-bom  subjects  in  this  way.  The  appellant 
brought  an  action  against  the  respondent  in  the  Supreme  Court  at  Fort  William,  and  recovered 
damages,  but  the  verdict  was  set  aside  by  the  Court. 

The  appellant  appealed  to  Her  Majesty  in  Council. 

Held,  affirming  the  judgment  of  the  Court  below — 

1.  Protection  of  Magistrates  in  India  for  Judicial  Acts.{b) 

The  21  Geo.  3.  c.  70.  s.  24,  protecting  provincial  magistrates  in  India  from  actions  for  amy 
wrong  or  ii^ury  done  by  them  in  the  exercise  or  their  judicial  offices  did  not  confer 
unlimited  protection,  but  placed  them  upon  the  same  footing  as  judges  and  magistrates  of 
English  courts  of  similar  limited  jurisdiction. 

2.  Trespass — Exceeding  Jurisdiction. 

Trespass  will  not  lie  against  a  judge  of  limited  jurisdiction,  for  acting  judicially  but  without 
jurisdiction,  unless  he  knew  or  had  the  means  of  knowing  of  the  defect  of  jurisdiction, 
and  it  lies  upon  the  plaintiff  in  every  such  case  to  prove  that  fact. 

(a)  Afterwards  Lord  Wensleydale. 

(6)  The  protection  of  judges  and  magistrates  in  India  is  now  regulated  by  Act  xviii.  of  1850, 
which  provides  as  follows : — "  No  judge,  magistrate,  justice  of  the  peace,  collector,  or  other 
penoB  acting  judicially  shall  be  liable  to  be  sued  in  any  civil  court  for  any  act  done  or  ordered  to  be 
done  by  him  in  the  discharge  of  his  judicial  duty,  whether  or  not  within  the  limits  of  his  jurisdic- 
tion,  provided  he  at  the  time  and  in  good  faith  believed  himself  to  have  jurisdiction  to  do  or  order 
Domplained  of."    See  Sinclair  v.  Broughtony  9  Ind.  Ap.  152. 
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This  was  an  action  of  trespass,  brought  \ 
by  the  appellant  G alder  against  the  respon- 
dent Halket  in  the  Supreme  Court  of  Judi- 
cature, at  Fore  William  in  Bengal,  to  recover 
damages  for  the  arrest  and  false  imprison- 
ment of  the  appellant  by  the  respondent, 
in  his  character  of  judge  and  magistrate 
of  the  Foujda/rry{a)  Court  of  the  District 
of  Nuddeah,  in  Bengal. 

The  appellant  was  the  manager  of  a  fac- 
tory at  Bayadangah,  in  the  same  District, 
belonging  to  Mr.  David  Andrews,  Both 
the  appellant  and  the  respondent  were 
European  British-bom  subjects.  The  pro- 
ceedings which  gave  rise  to  the  imprison- 
ment complained  of  were  as  follows  : — 

On  the  29iih  of  July  1834  an  affray  took 
place  in  a  Tillage  called  Dutt  Boahleah, 
within  the  District  of  Nuddeah.  On  the 
following  day  the  police  darogah  of  the 
adjoining  thanah{h)  of  HanskoUy,  within 
which  the  village  of  Boahleah  is  situate, 
reported  the  particulars  of  the  riot  to  the 
respondent,  as  acting  magistrate  of  the 
Foujdarry  Court  of  the  District  of  Nud- 
deah, and  transmitted  the  depositions  of  the 
wounded  persons  as  well  as  of  some  of  the 
witnesses  of  the  affray. 

The  respondent  Halket  being  of  opinion 
that  the  appellant  was  concerned  in  the 
riot,  directed  a  rohoca/rree  (or  order  of  in- 
structions for  the  mode  of  proceeding  in 
the  case)  of  the  Foujdarry  Court  at  Klish- 
naghur  to  be  made  and  passed,  by  which 
it  was  ordered,  amongst  other  things,  that 
a  perwannah  (or  warrant)  should  be  written 
and  directed  to  the  darogah,  for  the  appre- 
hension of  Colder. 

The  rohocarree  was  signed  by  the  re- 
spondent, and  a  perwannah  was  accord- 
ingly issued  on  the  same  day,  and  delivered 
to  the  darogah  of  the  tlianah  of  Hanskolly, 
under  the  authority  of  which  the  appel- 
lant was  detained,  and  kept  under  surveil- 
lance of  two  hurhardanzesXc)  within  the 
boundaries  of  Mr.  Andrews'  factory. 

The  appellant  was  ultimately  brought 
before  Halket,  the  respondent,  as  acting 
judge  of  the  Foujdarry  Court  at  Kish- 
naghur,  and  after  some  days'  investiga- 
tion, admitted  to  bail ;  and  was  eventually 
bound  by  recognisance,  to  appear  when 
called  upon.  The  greater  part  of  the 
other  prisoners  charged  with  being  con- 
cerned in  the  riot  were  convicted,  and 
sentenced  to  different  periods  of  imprison- 
ment; but  no  further  proceedings  were 
taken  against  Ccdder. 

Upon  the  6th  of  March  in  the  following 
year,  1835,  Colder  commenced  an  action 

(a)  CrimiDal. 
(6)  Police  stfitioD. 
(c)  Matchlock  men. 


of  trespass,  in  the  Supreme  Court  at 
Calcutta,  against  Halket,  for  assault  and 
false  imprisonment.  The  declaration  con- 
tained three  counts.  The  first  alleged  that 
the  respondent  assaulted  and  imprisoned 
the  appellant  for  thirty-four  days,  at 
Bayadangah.  The  second,  that  the  re- 
spondent had  laid  hold  of  the  appellant, 
and  oompelled  him  to  go  ft:om  a  house  in 
Bayadangah  to  a  place  called  Poolia,  and 
from  Poolia  back  to  Bayadangah,  and  then 
to  Kishnaghur,  and  there  imprisoned  him 
for  twenfy-five  days.  And  the  third  count 
alleged  that  the  respondent  had  assaulted 
and  imprisoned  the  appeUant  at  Elish- 
naghur  for  thirty-four  days. 

The  respondent  pleaded  the  general 
issue ;  and  also  six  special  pleas,  justify- 
ing the  said  several  arrests  and  imprison- 
ments, as  done  by  him  as  magistrate  of 
the  District  of  Nuddeah,  in  the  province 
of  Bengal,  and  of  the  Criminal  Court  of 
the  same  district. 

The  appellant  joined  issue  upon  the  first 
plea,  and  replied  de  injuria  to  the  six 
special  pleas ;  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the 
Supreme  Court,  on  the  23rd  of  July  1835, 
when  several  witnesses  were  examined  on 
both  sides,  and  a  verdict  was  given  for  the 
plaintiff  on  all  the  issues  joined  in  the 
action,  with  damages  to  the  amount  of 
five  hundred  rupees,  but  with  liberty  for 
the  respondent  to  move  that  the  verdict 
should  be  sejb  aside,  and  a  nonsuit,  or  ver- 
dict for  the  respondent,  entered  instead 
thereof,  upon  three  several  points  reserved, 
viz.,  Ist,  that  there  was  no  proof  of  the 
arrest  of  the  appellant  by  the  respondent's 
order ;  2ndly,  that  under  the  provisions  of 
the  statutes  21  Geo.  3.  c.  70.  s.  24,  and  53 
Geo.  3.  c.  155.  s.  105,  and  the  Bengal  Regu- 
lations in  force  in  the  Presidency,  the  re- 
spondent was  not  amenable  to  the  Supreme 
Court  in  an  action  for  damages ;  the  acts 
proved  appearing  in  evidence  to  have  been 
acts  done  by  him  as  magistrate  of  the 
Provincial  Court  of  Kishnaghur;  and, 
3rdly,  that  under  the  general  issue  a  suffi- 
cient justification  was  proved. 

A  rule  nisi  to  that  effect  was  granted  on 
the  2nd  of  November. 

On  the  24th  of  November  1835  the  several 
points  reserved  were  argued   before  the 
Supreme  Court,  who  were  of  opinion,  t**'**' 
the  arrest  having  taken  place  under 
seal  of  the  Foujdarry  Court,  and  the 
pellant  being  a  British-bom  subject,  - 
not  amenable  to  the  jurisdiction  of 
Foujdarry  Court  of  the  zillah,  the  rest 
dent  had  failed  to  support  his  special  pi 
They  were,  however,  of  opinion,  that  ur 
the  general  issue,  the  respondent  was 
titled  to  avail  himself  of  the  protec**'-^- 


485] 


Calder  against  Halket,  1B39'40» 


[486 


the  24tli  seotdon  of  the  statute  21  Oeo,  3. 
c.  70,  which  precladed  the  Sapreme  Court 
from  exercising  jurisdiction  in  the  action 
affainst  the  respondent,  and  accordingly 
adjudged  that  the  verdict  should  be  en- 
tered for  the  respondent  on  the  general 
issue,  with  costs,  and  costs  of  motion. 

From  this  judgment  the  appellant  ap« 
pealed  to  Her  Majesty  in  Council. 

HiUy  Q.C.,  and  Buller  for  the  appellant. 

The  judgment  of  the  Supreme  Court 
cannot  stand ;  they  admit  the  trespass, 
but  say  they  have  no  jurisdiction  to  try 
the  question,  the  respondent  having  acted 
in  his  magisterial  capacity,  and  not  being 
amenable  to  the  Supreme  Court.    This  is 
contrary  to  law,  as  well  as  against  the  true 
construction  of  the  Acts  21  Geo.  3.  c.  70, 
and  53  Geo.  3.  c.  155.    The  rule  at  law  is 
that,  if  an  action  be  brought  against  a 
judge  of  record  for  an  act  done  by  him  in 
his  judicial  capacity,  he  must  plead  that 
he  did  such  act  as  a  judge  of  record  before 
he  can  avail  himself  of  such  justification,  (a) 
The  respondent  pleaded  the  general  issue. 
Now  supposing  him  to  be  a  judge  of  record, 
that  is  clearly  insufficient;   but  he  also 
pleaded  specially  that  the  acts  were  done 
^  him  irbU  iaagisterial  capacity ;  yet 
the  Court  held  these  pleas  were  not  sup- 
ported, but  they  held   the  plea  of   the 
general   issue   sufficient,    under    the    21 
Oeo.  3.  c.  70.  ss.  2  and  2i.    That  Act  was 
passed  to  explain  and  amend  the  previous 
one  of  13  Oeo.  3.  c.  63,  under  which  the 
Supreme  Court  ^as  fii*8t  established;  by 
the  second  section  it  is  provided  that  per- 
sons impleaded  in  the  Supreme  Court,  for 
acts  done  by  order  of  the  Governor- General 
in  Council,  may  plead  the  general  issue. 
But  the  trespass  of  tbe  respondent  was 
not  an  act  so  done.    The  respondent  is  a 
judge  of  the  Foujdarry  Court,  and,  accord- 
ing to  the  Bengal  Begulation  I.  of  1772,(6) 
first  establishing  that  Court,  was  only  an 
officer  of  police,   having  no  jurisdiction 
over  any   but  natives;    and   though  ap- 
pointed oy  the  Gk>vernor-General  in  Coun- 
cil, the  acts  done  by  him  in  his  judicial 
capacity  never  can  be  construed  to  be  acts 
done  by  the  order  of  the  Governor-General, 
BO  as  to  entitle  him  to  plead  the  general 
issue.    The  24th  section  of  the  Act  re- 
cites— 

"  '  nd  whereas  it  is  reasonable  to  render  tbe 
^eial  magistrates,  as  well  native  as  British- 
i  sabjectB,  more  fiafe  in  the  execution  of 
r  office,  it  is  enacted  that  no  action  for 
2g  or  injuiy  shall  lie  in  the  Sapreme  Court, 
D8t  any  person  whatsoever  exercising  a 
~al  office  in  the  country  courts,  for  any 

Lord  Mansfield,  in  Mostyn  v.  Fabrigas, 
u.  17S. 
Tndieial  Begs,  of  1769  to  1798,  para.  S. 


judgment,  decree,  or  order  of  the  said  court, 
nor  against  any  person  for  any  act  done  by  or 
in  virtue  of  the  order  of  the  said  court." 

Now,  in  the  first  place,  this  clause  ap- 
plies to  the  orders  of  the  court,  and  not 
to  the  individual  acts  of  the  judge ;  and, 
in  the  next  place,  the  judgments,  orders, 
or  decrees,  intended  bv  the  Legislature, 
are  such  as  the  judicial  officer  has  autho- 
rity to  exercise,  viz.,  over  natives,  and  not 
over  British  subiects,  who  are  not  sabject 
or  amenable  lo  the  jurisdiction  of  the  pro- 
vincial magistrates.  Here  the  respondent, 
a  inofvAsil  magistrate,  issues  a  perwannah 
for  the  arrest  of  the  appellant,  a  British- 
born  subject,  without  the  oath  of  any  party 
being  taken,  without  any  charge  made, 
without  any  accusation,  or  even  accuser, 
but  solely  on  his  own  suspicion,  drawn,  it 
may  be,  from  the  report  of  the  darogah. 
but  of  which  the  respondent  is  in  utter 
ignorance.  The  Act  of  21  Geo.  3.  c,  70- 
was  never  intended  for  such  a  case  as  this, 
nor  can  it  be  strained  to  meet  it.  If  the 
construction  given  by  the  Supreme  Court 
to  the  24th  section  be  correct,  the  appel- 
lant will  be  without  redress  at  law ;  he 
cannot  sue  the  respondent  in  the  district 
in  which  the  acts  happened,  and  the 
native  courts  of  S  udder  and  Nizamut  are 
courts  of  appeal  without  original  jurisdic- 
tion. The  consequence  will  be  that  the 
local  magistrates  in  India  will  enjoy  a 
protection  and  immunity  not  possessed  by 
a  judge  of  the  highest  court  of  record  in 
England. 

Then  it  is  said  that  the  respondent, 
being  a  justice  of  the  peace,  had  jurisdic- 
tion unaer  the  63  Geo.  3.  c.  155.  s.  105, 
which  enacts : — 

'^  it  shall  and  may  be  lawfbl  for  any  native  of 
India,  resident  in  the  East  Indies,  and  without 
the  townp  aforesaid  (Calcutta,  Madras,  and 
Bombay),  in  case  of  any  assault,  forcible  entry, 
or  other  injury  accompanied  by  force,  alleged  to 
have  been  done  against  his  person  or  property 
by  a  British  subject,  to  complain  of  such  assault, 
forcible  entry,  or  other  injury,  not  being  felony, 
to  the  magistrate  of  the  Zillah  or  District  where 
the  alleged  offender  shall  be  resident,  or  in  which 
such  offence  shall  have  been  committed  ;  and 
such  magistrate  shall  have  power  and  authority, 
at  the  instance  of  the  person  so  complaining,  to 
take  cognizance  of  such  complaint,  to  hear  par- 
ties, to  examine  witnesses,  and  having  taken  in 
writing  the  substance  of  the  complaint  and  evi- 
dence, to  acquit  or  convict  the  person  accused ; 
and,  in  case  of  conviction,  to  inflict  upon  such 
person  a  suitable  punishment  by  fine,  not  ex- 
ceeding five  hundred  rupees,  to  be  levied,  in 
case  of  non-payment,  by  warrant  under  the 
nand  of  the  said  magistrate,  and  upon  any  pro- 
perty of  the  said  person  so  convicted  which  may 
be  found  within  the  said  District ;  and  if  no  such 
property  shall  be  found  within  the  said  District, 
then  it  shall  be  lawful  for  the  said  magistrate 

Q  2 
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by  irairaut  also  under  bis  band,  to  commit  sucb 
offender  to  some  place  of  confinement  witbin 
tbe  said  Zillab  or  District,  wbich  in  tbe  judgment 
of  the  said  magistrate  sball  be  fit  for  receiving 
such  offender ;  or,  if  there  be  no  fit  place  of 
confinement,  then  to  tbe  gaol  of  tbe  Presidency, 
to  remain  there  for  a  period  not  exceeding  two 
months,  unless  such  fine  be  sooner  paid,*'  &c.,  &c. 

Bat  that  clanBe   only  justifies  the  ar- 
rest of  a  party  complained  of,  after  the  case 
has  been  heard  and  decided,  and  a  fine 
imposed  and  not  paid,  and  no  property 
found  within  the  district  from  which  such 
fine  could  be  levied.    The  question  then 
is,  whether  the  respondent,  being,  as  it  is 
admitted,  a  justice  of  the  peace,  and  as  such 
amenable  to  the  Supreme  Court,  can  be 
permitted  to  say  that  the  act  done  by  him 
was  in  his  capacity  as  judge  of  the  FouJ- 
darry  Court,  and  not  as  a  magistrate,  and 
that  as  such  judge  be  is  entitled  to  plead 
the  general  issue,  and  to  the  protection  of 
the  21  Geo.  3.  c.  70.    We  do  not  contend 
that  an  action  would  lie  against  the  re- 
spondent acting  within  his  jurisdiction  ; 
the  statute  21  Geo.  3.  c.  70  protects  the 
judges  of  the  native  courts  in  India  in  the 
same  manner  as  those  of  7  Jac.  1.  c.  5., 
21  Jac.  1.  c.  12.  s.  15.  and  42  Geo.  3.  c.  86. 
B.  6,  protect  the  judges  of  our  own  courts  ; 
but  if  the  act  done  be  out  of  the  jurisdic- 
tion of  the  judge,  then  be  is  not  protected 
— BusheVs  case, (a)  Hamond  v.  Howelly(h) 
Miller  v.  Seare.[c)     This  doctrine  was  ad- 
mitted in  Dicas  v.  Lord  Brouglmm,{d)  and 
formed  the  basis  of  the  decision  in  Mostyyi 
V.  Fahriga8.{e)    If  an  act  is  done  by  a  jndge 
as  judge  of  record,  in  his  judicial  capacity, 
then  no  action  will  lie  against  him — Groen- 
velt  V.  Bv/rwell. (/)  B ut  the  Foujdai-ry  Court 
is  not  a  court  of  record,  it  is  the  native 
criminal  court,  created  under  the  Regula- 
tion of  1772,  at  the  same  period  as  the 
Sudder,  which  has  been  held,  as  we  are 
instructed,  by  the  Supreme  Court  of  Cal- 
cutta, not  to  be  a  court  of  record.    If  a 
party,  not  being  a  judge  of  a  court  of  record, 
improperly  gran^  a  warrant,  on  which 
another  is  imprisoned,  an  action  lies — 
Beardmore  v.  Carri/ngton,{a)  Burdett  v.  Ah- 
hoU{h)—BkJid  he  must  plead  specially. 

Now  though  the  warrant  is  sealed  with 
the  seal  of  the  Foujdarry  Court,  the  act  of 
granting  it  was  a  ministerial  and  not  a  judi- 
cial act,  and  being  an  excess  of  jurisdic- 
tion, an  action  will  lie  for  it — Beaurain  v. 


(a)  1  Mod.  Rep.  119. 

(6)  1  Mod.  Rep.  184,  and  2  Mod.  Rep.  218. 

(c)  2W.  Bl.  1141. 

(rf)  8  St.  Tr.  N.S.  669  ;  6  C.  &  P.  249. 

(«)  Cowp.  172. 

(/)IIA.  Raym.  454 ;  1  Salk.  200. 

{g)  2  Wils.  244. 

(A)  14  East,  1. 


8cotL{a)    The  distinction  between  a  minis- 
terial  and  a  judicial  act  was  taken  and  in- 
sisted on  with  great  learning  and  ability 
in  a  case  in  the  Court  of  Common  Pleas, 
in  Ireland— Toajfe  v.  Bournes,  Chief  Justice 
of   the  King's  Bench.(6)      The   plaintiflf 
having  been  arrested  upon  a  warrant  from 
the  Chief  Justice,  brought  an  action  of  as- 
sault and  for  false  imprisonment,  to  which 
the  defendant  pleaded  that  he  was  Chief 
Justice  of  the  King's  Bench,  and  that  as 
such,  and  in  the  course  of  his  office  of  Chief 
Justice,  he  bad  issued  his  warrant.    The 
plaintiff  demurred,  because  the  defendant 
did  not  justify  by  his  plea  the  issuing  of  the 
warrant,  by  setting  forth  the  causes  for 
which,   as  well    as   the  authority  under 
which,  it  was  issued.    The  case  was  elabo- 
rately argued  by  the  most  eminent  men 
at  the  Irish  bar,  and  though  the  Court 
gave  judgment  against  the  demurrer,  one 
of  the  judges,  Mr.  Justice  Fletcher,  being 
dissentient,  yet  the  distinction  l^etween 
the  ministerial  and  judicial  acts  of  a  judge, 
which  formed  the  ground  of  his  dissent, 
was  not  controverted  by  tbe  other  judges, 
who  only  held  that  the  act  in  question  was 
legal,  and  could  not  be  questioned  becanse 
it  was  a  judicial  act.    The  Chief  Justice,, 
however,  was  a  judge  of  record;  even, 
therefore,  admitting  the  case  to  havrt  de- 
cided that  a  judge  could  not  be  questioned 
for  an  act  ministerial,  but  in  the  nature  of 
a   judicial  act,   that  decision  cannot  be 
relied  on  here,  for  there  is  no  pretence 
for  saying  that  the  Foujdarry  Court  is  a 
court  of  record,  or  its  judges  anything 
higher  than  our  justices  of  tbe  peace.    In 
Tate  V.  Chambers, (c)  where  a  magistrate 
committed  a  man  under  39  &  40  Geo.  3. 
c.  99.  8.  8  (the  Pawnbrokers  Act),  for  re-ex- 
amination upon  a  charge  of  embezzlement, 
instead  of  imposing  the  penalty  provided 
by  the  Act,  the  magistrate  was  held  liable 
to  au  action  for  exceeding  his  jurisdiction. 
The  proceeding  of  the  respondent  was  an 
act  in  pais  and  not  of  record,  and  he  is 
amenable  if  he  has  exceeded  his  jurisdic- 
tion ;  this,  we  maintain,  he  clearly  has 
done ;  the  judgment  therefore  entered  up 
by  the  Supreme  Court  for  tbe  respondent 
on  the  general  issue  must  be  reversed, 
and  the  cause  remitted  back  to  the  Court 
to  assess  the  damages  due  to  the  appel- 
lant   for    the  wrong  and  injury  he  has 
sustained. 

Serjeant  SpanMe,  Sir  William  FoUei 
and  Greenwood  for  tbe  respondent. 

The  action  of  trespass  Drought  agu*. 
the  respondent  by  the  appellant  was 

(a>  3  Camp.  388. 

(6)  Reported  in  a  note  to  the  present  cas 
3  Moo.  P.C.C.  36  ;  3  St.  Tr.  N.S.  1318. 
(c)  3  K.  &  M.  523. 
((f)  Afterwards  Attorney  GtneraL 
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sustainable  in  the  Supreme  Court,  for  two 
reasons:  first,  because  the  respondent, 
acting  bond  fide  in  the  execution  of  his 
office  as  magistrate  of  the  Foujdarry  Court, 
in  a  case  within  the  jurisdiction  of  that 
Court,  is  protected  by  the  statutes  21 
Geo.  3.  c.  70.  ss.  2  and  24,  and  63  Geo.  3. 
c.  155.  8.  105;  and  secondly,  because  it 
did  not  appear  upon  the  trial,  nor  was 
there  any  ground  for  the  Court  to  pre- 
sume, that  the  respondent  had  any  notice 
of  the  fact,  or  any  reason  to  suppose  that 
the  appellant  was  not  a  native,  and  as 
&uch  amenable  to  the  jurisdiction  of  the 
Foujdarry  Court.  The  sections  2  and  24 
of  the  21  Geo.  3.  c.  70.  must  bo  taken  to- 
gether ;  the  latter  provides  that — 

•*no  action  shall  lie  in  the  Supreme  Court 
a^nst  any  person  \7hat80ever  exercising  a  ju- 
dicial oflSce  in  the  country  courts  for  any  judg- 
ment, decree,  or  order  of  the  said  court ;" 

and  by  the  former,  any  person  impleaded 
in  the  Supreme  Court  for  any  act  aone  by 
order  of  the  Grovemor- General  in  Council, 
may  plead  the  general  issue.    Now  it  is 
admitted  that  the  parties  engaged  in  the 
riot  were  natives,  and  as  such  amenable 
to  the  jurisdiction  of  the  native  courts. 
The  appellant  was  the  exception ;  he,  it 
seems,  was  an  European  and  a  British 
subject ;  but  how  was  Halket  to  know  that 
circumstance.?  His  name  would  not  neces- 
sarily impart  the  fact,  he  might  be  half- 
caste.    It  is  clear  that  he  was  engaged 
with  others,  who  were  amenable  to  the 
jurisdiction  of  the  Foujdarry  Court,  in  a 
common  breach  of  the  law  ;  when,  there- 
fore, he  was  apprehended,  if  he  intended 
to  avail    Mmself   of  his  privilege  as  a 
British  subject,  he  should  have  moved  for 
the  warrant  to  be  discharged ;  that  would 
have  been  the  course  here  ;  and  if  he  had 
that  remedy,  can  he  lie  by,   and  then 
bring  his  action?    But  if  a  magistrate 
acts  bond  fide,  he  is  protected  against  all 
unintentional  errors  ;  that  is  the  principle 
upon  which  all  the  -Acts  of  Parliament  for 
their  protection  are  framed ;  and  the  de- 
cisions of  the  courts  are  in  accordance 
with   that    principle — Weller  v.    Tohe,(a) 
Beeehey  t.  Sides,(h)  Price  v.  Messenger. {c) 
The  7  Jac.  1.  c.  5.,  made  perpetual  by  21 
Joe.  1.  c.  12.,  first  enabled  an  officer  im- 
pleaded for  the  execution  of  his  office,  to 
Mi  the  general  issue.    By  the  42  Geo.  3. 
5.  8.  6,  this  provision  was  extended  to 
persons  having,  holding,  or  exercising 
lie  employment  in  or  out  of  the  king- 
i,  who  by  law  are  empowered  to  com- 
persons  to  safe  custody ;  so  that,  in- 

(a)  9  East,  S64. 
<6)  9  B.  &  C.  806. 
(c)  2  Bos.  &  Pul.  158. 
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dependently  of  the  statute  21  Geo.  3.  c.  70., 
the  respondent,  being   a  person  having 
legal  authority  to  commit,  if  sued  in  this 
Court,  might  have  pleaded  the  general 
issue  ;  but  it  is  said  that  this  arrest  of  the 
appellant  was  not  within  th,e  intent  or 
meaning  of  21  Geo.  3.  c.  70.    The  instru- 
ment of  arrest  is  a  perwannah,  which  is 
something  more  than  a  warrant,  for  it  sets 
forth  the  report  of  the  darogah  on  which 
It  is  founded,  and  then  proceeds  to  order 
the  arrest  of  the  parties  implicated  in  the 
not,  who  are  to   be  detained  until  the 
^™yal  of  the  judge,  and  not  brought,  as 
would  be  the  case  here,  immediately  before 
him  for  examination.    It  is  an  order,  and 
being  sealed  with  the  seal  of  the  court, 
must  be  taken  to  be  an  order  of  the  court, 
and  as  such  is  precisely  within  the  24th 
section  of  the  Act  21  Geo.  3.  c.  70. 

Then  is  Halket  liable  to  an  action  of 
trespass  for  excess  of  jurisdiction  in  a 
matter  over  which  he  had  already,  as  re- 
spected the  natives,  jurisdiction,  without 
notice  of  the  appellant's  character  of  a 
British  subject  ?  That  is  contrary  to  the 
principle  of  all  the  cases.  If  a  judge  having 
jurisdiction  exceed  it  by  mistake,  no  ac- 
tion can    be  maintained    against   him 

GwynuY.  Poole,(a)  Truscott  v.  Carpenter  Ah) 
Lowtker  v.  Earl  of  Radnor. (c)  In  BicaB  v. 
Lord  Brougham,{d)  there  was  no  special 
plea,  the  plea  of  the  general  issue  was 
held  sufficient.  If  there  is  a  general  law 
as  an  Act  of  Parliament,  the  Court  are 
bound  to  take  notice  of  it ;  it  need  not  be 
pleaded  in  abatement;  that  was  settled  in 
Parker  Y.  Elding,{e)  and  has  been  followed 
m  West  V.  Turner. if)  The  effect  of  re- 
versing the  judgment  of  the  Supreme 
Court  would  be  to  allow  actions  to  be 
brought  against  individual  judges  for  the 
acts  of  the  court ;  that  is  plainlv  contrary 
to  every  dictum  and  decision  to  be  found. 
The  judgment,  therefore,  of  the  court 
below  must  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Hill,  in  reply:  The  construction  put 
upon  the  21  Geo.  3.  c.  70.  is  inconsistent 
with  the  provisions  of  the  Act  itself.  It 
is  contended  that  by  the  24th  section, 
judicial  officers  are  indemnified  from  any 
proceedings  in  respect  of  acts  done  by 
them  as  such;  but  the  two  succeeding 
sections  provide  for  the  case  of  informa- 
tions being  brought  against  them  for  cor- 
rupt  acts.  The  argument  puts  them  too 
high  ;  they  may  be  indicted;  is  that  ooc- 

(a)  Lut.  937. 

(6)  lA.  Raym.  229. 

(c)  8  East,  1 18. 

id)  3  St.  Tr.  N.S.  569. 

(e)  I  East,  352. 

(/)  6  A.  &  E.  614. 
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listent  with  their  being  judges  of  record, 
and  as  snch  protected  P  The  judges  of  the 
courts  of  record  here  can  only  be  proceeded 
against  by  impeachment ;  they  are  amen- 
able to  Parliament  alone  for  their  acts ; 
are  the  judges  of  the  Foujdarry  Court  in 
India  on  the  same  footing?  In  the  53 
Geo.  3.  0. 155.  s.  105,  the  local  courts  are 
described  as  established  by  the  East  India 
Company ;  they  are  not  King's  courts  in 
the  sense  of  the  superior  courts  here  ;  and 
if  not  King's  courts,  then  they  haye  only 
a  local  and  limited  jurisdiction,  and  their 
judges  must  be  accountable  for  any  excess 
in  the  exercise  of  it.  If  a  judge  acts  in  a 
matter  or  subject  in  which  he  has  no 
jurisdiction,  he  is  liable  to  an  action ;  but 
if  he  has  jurisdiction,  though  he  proceed 
erroneously,  no  action  will  lie, — that  was 
the  distinction  taken  in  the  MarshaUea 
ca8e,(a)  and  by  HoUt  C.J.,  in  Groenveli  v. 
BfMrwBlLQ)) ;  by  Powell,  B.,  in  Gwynn  v. 
Foole(c) ;  and  hjDe  Grey,  O.J.,  in  MiUer  v. 
8eare{d);  and  was  the  foundation  of  the 
more  modern  case  of  Ackerley  v.  Parkin- 
8on.{e)  The  argument  that  the  respondent 
had  jurisdiction  oyer  natiyes  cannot  be 
carried  to  giye  him  any  oyer  British  sub- 
jects, who  are  expressly  exempted  from  the 
operation  of  the  natiye  courts.  The  arrest 
of  the  appellant  was  not  a  judicial  act,  or 
founded  on  any  judicial  proceeding.  The 
respondent  haa  no  right  to  do  more  than 
issue  a  summons ;  and  immediately  he 
found  that  the  appellant  was  a  British 
subject,  should  haye  discharged  him.  He 
began  by  exceeding  his  authority  as  a  ma- 
gistrate, acting  judicially  when  he  ought 
only  to  haye  acted  ministerially,  and  pro- 
ceeding summarily  when  he  ought  first, 
at  least,  to  haye  inquired  and  ascertained 
that  he  had  jurisdiction  to  act  at  all ;  he 
is,  therefore,  not  entitled  to  any  priyilege, 
and  ought  not  to  be  screenea  from  the 
consequences  of  his  own  deliberate  act. 

December  17, 1840. 

Pasks,  B.  :  The  material  question  in 
this  case  is,  whether  the  defendant,  being 
a  judge  of  the  Fovjdarry  Court  of  the 
District  of  Nuddeah,  was,  in  that  character, 
entitled  to  the  protection  of  the  21  Geo.  3. 
c.  70.  8. 24,  for  issuing  his  order,  or  per- 
wannah  and  for  what  was  done  in  obedience 
to  it. 

This  section  is  as  follows : — 

*^  And  whereas  it  is  reasonable  to  render  the 
provincial  magistrates,  as  well  natives  as  British 

(a)  10  Co.  6d,  76,  and  Res. 

(6)  1  Ld.  Raym.  454. 

(c)  Lut.  987. 

(rf)  2  W.  Bl.  1145. 

(«)  8  M«  *  S.  411. 


subjects,  more  safe  in  the  execution  of  their 
office,  be  it  enacted,  that  no  action  for  wrong  or 
injury  shall  lie  in  the  Sapreme  Court  agunst 
any  person  whatsoever,  exercising  a  judicial 
office  in  the  coautry  courts,  for  any  jadgmenty 
decree,  or  order  of  the  said  court,  nor  against 
an/  person  for  any  act  done  by  or  in  virtue  of 
the  order  of  the  said  court." 

Three  meanings  may  be  attributed  to 
this  clause. 

First  It  may  mean  that  no  action  should 
lie  against  one  exercising  a  judicial  office 
in  the  country  courts,  for  any  judgment, 
decree,  or  order  of  the  court,  whether  in 
a  matter  in  which  the  court  had  a  juris- 
diction or  not,  or  whether  the  judge  wil- 
fully and  knowingly  gaye  judgment  or 
made  an  order  in  a  matter  out  of  his 
jurisdiction  or  not ;  so  that  the  fact  of  the 
existence  of  a  judgment,  decree,  or  order 
should  preclude  all  inquiry. 

Secondly.  It  may  mean  to  protect  the 
judge  only  where  he  giyes  judgment,  or 
makes  an  order,  in  the  bond  fide  exercise 
of  his  office,  and  under  the  oelief  of  his 
having  jurisdiction,  though  he  may  not 
haye  any. 

Thirty.  The  object  may  have  been  to 
put  the  judges  of  the  natiye  courts  on  the 
footing  of  judges  of  the  superior  courts  of 
record,  or  other  courts  in  this  country 
haying  similar  jurisdiction  to  the  native 
courts,  protecting  them  from  actions  for 
things  done  within  their  jurisdiction, 
though  erroneously  or  irregularly  done, 
but  leaying  them  liable  for  things  done 
wholly  without  jurisdiction. 

It  seems  to  us,  that  the  first  of  these 
constructions  is  inadmissible.  It  never 
could  haye  been  intended  to  give  such  un- 
limited power  to  the  judges  of  the  native 
courts,  and  reason  points  out  that  the 
general  words  of  tne  clause  must  be 
qualified  in  the  manner  stated  in  one  of 
the  two  latter  modes  of  construction. 

We  think  that  the  third  is  the  right 
mode,  and  that  the  true  meaning  of  the 
section  in  question  was  to  put  the  judges 
of  native  courts  of  justice  on  the  same 
footing  as  those  of  English  courts  of  similar 
jurisdiction.    There  seems  no  reason  why 
they  should  be  more  or  less  protected  than 
English  judges  of  general  or  limited  juris- 
diction under  the  like  circumstances.    To 
give  them  an  exemption  from  liability, 
when  acting  hona  fide  in  cases  in  wb 
they  had,  though  mistakenly,  acted  w 
out  jurisdiction,  would  be  to  place  tl 
on  a  better  footing  than  Englisn  judges 
ma^strates,  and  to  leaye  the  injur^ 
dividual  wholly  without  civil  remedy ; 
English   judges,   when   they  act   whc 
without  jurisdiction,  whether  they  n 
suppose  they  had  it  or  not,  haye  no 
yilege;  and   the  jostices  of  the  pel 
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whether  acting  as  such,  or  in  their  judi- 
cial character,  in  cases  of  snmmary  con- 
riction,  have  no  other  priyilege  than  that 
of  haying  notice  of  action,  a  limitation  of 
time  for  bringing  it,  a  restriction  as  to 
Tonne,  the  power  of  tendering  amends,  and 
of  pleading  the  general  issue,  with  certain 
advantages  as  to  costs. 

This  construction  is  that  contended  for 
by  the  appellant,  and  to  that  extent  we 
think  that  the  appellant  is  right.  But  in 
applying  that  rule  to  the  facts  in  evidence 
in  the  present  case,  we  think  that  enough 
does  not  appear  to  make  the  defendant  a 
trespasser. 

We  must  consider  the  defendant  as  being 
in  the  same  situation  as  a  criminal  judge 
in  this  country,  with  the  qualification, 
that  he  had  no  jurisdiction  over  one  par- 
ticular class,  viz.,  the  European-born  sub- 
jects of  the  British  Grown;  and  the 
question  is,  whether  he  is  liable  to  an 
action  of  trespass,  for  causing  the  plaintiff 
to  be  arrested,  he  being,  in  reality,  exempt 
from  his  jurisdiction. 

If  the  particular  character  of  the  plaintiff 
be  not  taken  into  consideration,  and  if  the 
case  be  treated  as  if  he  had  been  a  native 
subject,  there  is  no  doubt  that  the  defen- 
dant would  have  been  protected ;  for  it  is 
not  merely  in  respect  of  acts  in  court,  acts 
soderUe  ewrid,  that  an  English  judge  has 
an  immunity,  but  in  respect  of  all  acts  of 
a  judicial  nature,  as  was  decided  in  the 
case  of  Taaffe  ^.  Downes^a) ;  and  an  order 
under  the  seal  of  the  Foujdarry  Court,  to 
bring  a  native  into  that  court,  to  be  there 
dealt  with  on  a  criminal  charge,  is  an  act 
of  a  judicial  nature,  and  whether  there 
was  any  irregularity  or  error  in  it  or  not, 
would  not  be  punishable  by  ordinary  pro- 
cess at  law.  But  the  protection  would 
clearly  not  extend  to  a  judicial  act  done 
wholly  without  jurisdiction ;  and  it  is  con- 
tended that  this  order,  with  reference  to  a 
British-bom  person,  is  altogether  without 
jurisdiction,  because  such  person  was  not 
answerable  to  the  general  jurisdiction  of 
the  Court;  and  the  special  jurisdiction 
given  by  the  53  Oeo.  3.  c.  155.  s.  105,  did 
not  warrant  the  mode  of  proceeding  in 
this  case,  there  being  no  information  or 
complaint  by  a  native ;  nor  did  that  sec- 
tion of  the  statute  authorise  imprisonment 
in  the  first  instance. 

~  ut  the  answer  to  the  objection  to  the 
jndant's  jurisdiction  founded  on  the 
*opean  character  of  the  plaintiff  is, 
t  it  does  not  appear  distinctly  in  the 
lence,  upon  whicn  alone  we  are  to  act, 
ttever  our  sospicions  may  be,  that  the 
mdant  know,  or  had  such  information, 

>  3  Moo.  P.C.C.  86  ;  8  St  Tr.  N.S.  1318. 


as  that  he  ought  to  have  known  of  that 
fact ;  and  it  is  well  settled  that  a  judge  of 
a  court  of  record  in  England,  with  limited 
jurisdiction,  or  a  justice  of  the  peace, 
acting  judicially,  with  a  special  and  limited 
authority,  is  not  liable  to  an  action  of 
trespass  for  acting  without  jurisdiction, 
unless  he  had  the  knowledge  or  means  of 
knowled^  of  which  he  ought  to  have 
availed  nimself,  of  that  which  consti- 
tutes the  defect  of  jurisdiction.  Thus 
in  tho  elaborate  judgment  of  Mr.  Baron 
Powell,  in  Gwynn  v.  Poole,{a)  it  is  laid 
down  that  a  judge  of  a  court  of  record 
in  a  borough  was  not  responsible,  as  a 
trespasser,  unless  he  was  cognisant  that 
the  cause  of  action  arose  out  of  the  juris- 
diction, or,  at  least,  that  he  might  have 
been  cognisant,  but  for  his  own  fault ; 
which  last  proposition  Mr.  Baron  Powell 
illustrates  by  a  reference  to  the  case  of 
the  MarshaJsea  Court,  which  had  jurisdic- 
tion only  in  certain  cases  where  the  King's 
servants  were  parties,  who  being  all  en- 
rolled, the  judge  ought  to  have  had  a  copy 
of  the  enrolment,  and  so  would  have 
known  the  character  of  the  parties.  It  is 
true,  says  Mr.  Baron  Powell  (speaking  of 
the  case  of  a  borough  court),  that  the 
cause  of  action  does  not  arise  within  the 
jurisdiction  of  the  court,  as  it  ought  to 
do ;  but  as  the  judge  cannot  know  that, 
except  by  the  plaintiff  or  defendant,  until 
he  knows  it,  the  rule  shall  be  in  this  case, 
as  in  others,  **  ignorantia  facti  excvsaV 
Mr.  Baron  PoweU  lays  down  the  same  rule 
as  to  a  party ;  but  nis  opinion  in  that  re- 
spect is  disapproved  of  by  Lord  Chief 
Justice  Willet,  in  Moravia  v.  Sloper(})) 
but  not  so  far  as  it  relates  to  a  judge  or 
officer. 

The  like  rule  has  been  followed  in  the 
case  of  magistrates  acting  under  the  special 
powers  of  acts  of  Parliament ;  thej[  are  not 
liable  as  trespassers  if  they  have  jurisdic- 
tion to  inquire  into  the  facts  stated  before 
them,  and  nothing  appears  on  one  side  or 
the  other  to  show  their  want  of  jurisdic- 
tion— Pike  V.  Carter^{c)  Lowther  v.  Earl  of 
Radnor. {d)  It  is  clear,  therefore,  that  a 
judge  is  not  liable  in  trespass  for  want  of 
jurisdiction,  unless  he  knew,  or  ou^ht  to 
have  known,  of  the  defect ;  and  h  lies  on 
the  plaintiff,  in  every  such  case,  to  prove 
that  fact. 

In  the  case  now  under  consideration,  it 
does  not  appear  from  the  evidence  in  the 
case,  that  the  defendant  \vas  at  any  time 
informed  of  the  European  character  of  the 

(a)  Lut.  1566. 
(6)  Willea,  85. 

(c)  3  BiDg.  78. 

(d)  8  East,  113. 


495] 


CaMer  againat  HdUcet.  1839-40. 


[496 


pain  tiff,  or  knew  it  before,  or  had  snch 
information  as  to  make  it  incumbent  on 
him  to  ascertain  that  fact.  The  point, 
herefore,  which  is  contended  for  by  the 
pain  tiff,  does  not  arise ;  and  it  is  unneces- 
sary to  determine  whether,  if  distinct 
notice  had  been  given  by  the  plaintiff  to 
the  defendant,  or  proof  brongnt  forward 
that  the  defendant  was  well  acquainted 
with  the  fact  of  his  being  British-born, 
the  defendant  would  have  been  protected 
in  this  case,  as  being  in  the  nature  of  a 
judge  of  record  acting  irregularly  within 
his  general  jurisdiction,  or  would  have 
been  liable  to  an  action  of  trespass,  as 
acting  by  virtue  of  a  special  and  limited 
authority  given  by  the  statute,  which  was 
not  complied  with,  and  therefore  altogether 
without  jurisdiction. (a) 

The  only  doubt  their  Lordships  haye 
had  in  the  consideration  of  this  case  is, 
whether  the  evidence  was  sufBcient  to 
show  that  the  defendant  knew,  or  ought  to 
have  known,  that  the  plaintiff  was  a  British- 


(a)  See  Spooner  v.  Juddow,  4  Moo.  Ind.  Ap. 
353  ;  Willis  V.  Machlachlan,  7  Ex.  D.  76. 


bom  subject.  They  have  had  none,  that 
it  was  competent  for  the  defendant  to  give 
his  defence  in  evidence  under  the  general 
issue,  by  force  of  the  statute  42  Geo.  3. 
c.  85.  s.  6,  if  not  at  common  law.(a) 


Materials  madb  use  of. — The  above  report 
is  taken  from  3  Moo.  P.C.C.  28.  The  printed 
cases  and  appendices  of  the  appellant  and  re- 
spondent  have  also  been  consulted  in  the  collec- 
tion presented  by  Mr.  Moore  to  the  Middle 
Temple. 


(a)  See  also  Gahan  v.  Lafitte^  Appendix 
and .3  Moo.  P.C.C.  382 ;  Ferguson,  v.  KinnouU 
below,  p.  785,  and  9  CI.  &  F.  251 ;  Spooner  v. 
Juddow,  4  Moo.  Ind.  Ap.  353 ;  aUo,  Houlden 
v.  Smith  (1850),  14  Q.B.  841;  Galen  y.  Hall, 
2  Fl.  &  W.  379;  Ward  v.  Freeman  (1852), 
2  Ir.  C.L.R.  460;  Hamilton  v.  Anderson,  3 
Macq.  378 ;  Kemp  v.  Necille  (1861),  10  C.B. 
N.S.  523  ;  Fray  v.  Blackburn  (1863),  3  B.  & 
S.  576;  Scott  y.  Stansjield,  L.B.  3  Ex.  220; 
Willis  Y.  Maehlachlan,  7  Ex.  D.  376 ;  Sinclair 
V.  Broughton,  9  Ind.  Ap.  152;  Haggard  v. 
Pelicier  Frh-es,  1892.  A.C.  61. 
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THE  QUEEN  against  OXFORD. 


Trial  of  Edwakd  Oxford  for  High  Treason  at  the  Central 
Criminal  Court,  before  Lord  Denman,  L.C.J.,  Alderson,  B.,  and 
Maule,  J.,  July  9,  10,  and  11,  1840.     (Reported  in  9  C.  &  P.  525.) 

• 

On  June  10,  1840,  the  Queen,  whilst  driving  up  Constitution  Hill,  was  twice  fired  at  by  Edward 
Oxford,  aged  eighteen.  Oxford  was  .indicted  for  high  treason.  Verdict,  Not  guilt}',  he  being  at 
the  time  insane,  (a) 

Ruled  bj  the  Court  per  Lord  Denman,  L.C.J. — 

Defence  of  Insanity. 

To  acquit  the  prisoner  on  the  ground  of  insanity,  the  jury  must  be  satisfied  that  he  was 
labouring  under  such  a  dif^ase  as  rendered  him  quite  unaware  of  the  nature,  character, 
and  consequences  of  the  act  he  was  committing ;  or,  in  other  words,  that  he  was  under 
the  infiuence  of  a  diseased  mind,  and  was  really  unconscious  at  the  time  he  committed 
the  act  that  it  was  a  crime. 

(a)  It  is  now  provided  by  46  &  47  Vict.  c.  38.  s.  2  (1)  that  where  in  any  indictment  or  information 
any  act  or  omission  is  charged  against  any  person,  and  it  is  given  in  evidence  on  the  trial  of  such 
person  for  that  offence  that  he  was  insane,  so  as  not  to  be  responsible  according  to  law  for  his 
actions  at  the  time  when  the  act  was  done  or  omission  made,  then,  if  it  appears  to  the  jury  before 
whom  such  person  is  tried  that  the  prisoner  did  the  act  or  made  the  omission  charged,  but  was 
insane  as  aforesaid  at  the  time  when  he  did  or  made  the  same,  the  jury  shall  return  a  special 
verdict  to  the  effect  that  the  accused  was  guilty  of  the  act  or  omission  charged  against  him,  but 
was  insane  as  aforesaid  when  he  did  the  act  or  made  the  omission. 


The  trial  of  Edward  Omford,  for  sliootlng 
at  the  Qneen.(a) 

At  the  Central  CKiMiifAL  Coubt. 

Thursday,  July  9,  1840. 

Present :  Lord  Denvan,  L.O. J.,  Aldeb- 
•09,  B.,  and  Maule,  J. 

Tlie  prisoner  was  placed  at  the  bar,  and 
the  jiiages  having  taken  their  seats,  the 
clerk  of  arraigns  read  the  indictment, 
which  was  as  follows : — 

Indictment. 

Central  Criminal  Court  "I  The  jurors  for  our  Lady 

to  wit.  J    the  Queen  upon  their 

oath  present,  that  Edward  Oxford,  late  of  West- 

■^^m. l_         ■      B^M^^B      -  M -         --         ■■  -  -—  — — 

ija)       Prxlihinabt  Pbocbedinos. 

In  the  morning  of  June  11,  Oxford  was 
examined  before  the  Marquis  of  Normanby, 
Home  Secretary,  at  the  Home  Office.  The 
Privy  Council  met  at  two  o'clock  in  the  after- 
noon, when  the  depositions  taken  in  the  morning 

e  read  over  in  presence  of  the  prisoner  and 

he  witnesses,  who  were  bound  over  to  appear 

give  evidence  at  the  trial.    The  prisoner 

afterwards  committed  to  Newgate  by  the 

ae  Secretary  nnder  the  following  warrant : — 

'  Bight  Hon.  Henry  Constantine,  Marquis 

f  ^Normanby,  one  of  Her  Majesty's  most 

'  «n.  Privy  Council,  and  Principal  Secre- 

7  of  State  for  the  Home  Department,  &c. 

«se    are   in    Her   Majesty's     name    to 

''e  and  require  you  to  receive  the  body  of 


minster,  in  the  county  of  Middlesex,  labourer, 
being  a  subject  of  our  Lady  the  Queen,  hereto- 
fore to  wit,  on  the  lOth  of  June,  in  the  year  of  our 
Lord  1840,  within  the  jurisdiction  of  the  said 
Court,  as  a  false  traitor  to  our  Lady  the  Queen, 
maliciously  and  traitorously,  with  force  and  arms, 
&c.,  did  compass,  imagine,  and  intend  to  bring 
and  put  our  said   Lady  the  Queen  to   death. 

Edward  Oxford,  sent  you  for  high  treason,  and 
you  are  to  keep  him  safe  and  close  until  he  shall 
be  delivered  by  due  course  of  law,  and  for  so 
doing  this  shall  be  your  warrant. 

"  Given  under  my  hand  and  seal  at  Whitehall 
the  11th  day  of  June  1840. 

"  Normanby. 

"  To  the  Keeper  of  Her  Majesty's 
Gaol  of  Newgate." 

June  22.  The  prisoner  was  arraigned  at  the 
Central  Criminal  Court  before  Tindal,  C.  J.,  and 
Parke,  B.,  and  pleaded  Not  Guilty. 

Sidney  Taylor,  for  the  prisoner,  applied  that 
the  trial  should  be  postponed  to  the  next 
sessions,  and  read  an  affidavit  by  the  prisoner's 
solicitor,  stating  that  the  delay  was  required  to 
procure  evidence  of  the  prisoner's  insanity,  and 
also  that  the  public  mind  had  been  'much 
excited  by  untrue  rumours  and  reports  in  the 
public  press.  The  affidavit  set  out  a  letter 
addressed  by  O'Connell  to  the  people  of  Ireland 
and  published  in  the  Standard  of  June  20, 
which  attributed  "  the  concoction  of  this  horrible 
crime  to  some  of  the  underlings  of  the  Orange- 
Tory  faction  which  naturally  detests  the  virtues  of 
our  beloved  Queen,  and  sighs  for  the  protection 
and  countenance  of  a  monarch  whom  they  deem 
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And  to  fulfil,  perfect,  and  bring  to  effect  his 
most  evil  and  wicked  treason,  and  treasonable 
compassing  and  imagination  as  aforesaid,  he 
the  said  Edward  Oxford,  as  f uch  false  traitor  as 
aforesaid,  to  wit,  on  the  said  10th  day  of  June 
in  the  year  of  our  Lord  1840  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  with 
force  and  arms,  maliciously  and  traitorously 
did  shoot  off  and  discharge  a  certain  pistol,  the 
same  then  and  there  being  loaded  with  gun- 
powder and  a  certsus  bullet,  and  which  pistol  he, 
the  said  Edward  Oxford,  then  and  there  bad  and 
held  in  one  of  his  hands,  at  the  person  of  our 
said  Lady  the  Queen,  with  intent  thereby  and 
therewith  maliciously  and  traitorously  to  shoot, 
assassinate,  kill,  and  put  to  death  our  said  Lady 
the  Queen.  And,  further,  to  fulfil,  perfect,  and 
bring  to  effect  his  most  evil  and  wicked  treason 
and  treasonable  compassing  and  imagination 
aforesaid,  he  the  said  Edward  Oxford,  as  such 
false  traitor  as  aforesaid,  afterwards,  to  wit  on 
the  said  1 0th  day  of  June  in  the  year  of  our 
Lord  1840  aforesaid,  and  within  the  jurisdiction 
of  the  said  Court,  with  force  and  arms  mali- 
ciously and  traitorously  did  shoot  off  and  dis- 
charge a  certain  other  pistol,  the  same  then  and 
there  being  loaded  with  gunpowder  and  a  certain 
bullet,  and  which  pistol  he  the  said  Edward 
OxfoM  then  and  there  had  and  held  in  one  of 
his  hands,  at  the  person  of  our  Lady  the  Queen, 
with  intent  thereby  and  therewith  maliciously 
and  traitorously  to  shoot,  assassinate,  kill,  and 
put  to  death  our  said  Lady  the  Queen,  and 
thereby  then  and  there  traitorously  made  a 
direct  attempt  against  the  life  of  our  said  Lady 
the  Queen  against  the  duty  of  the  allegiance  of 
him,  the  said  Edward  Oxford,  against  the  form 
of  the  statute  in  that  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the 
Queen,  her  Crown  and  dignity. 

The  prisoner  pleaded  "  Not  Guilty." 
The  jury  were  called  and  sworn  without 

challenge  on  the  part  of  the  Crown  or  the 

prisoner : — 

John  Palmer. 
Daniel  Pretty. 
Kichard  Henry  May. 
John  Maxden. 
William  Potter. 
Samuel  Mitchell. 
Charles  Amistead. 
James  Moore. 
Joseph  Patrick. 
Joseph  Miller. 
George  William  Martin. 
Thomas  John  Peat. 

to  possess  opinions  and  qualities  of  an  opposite 
character." 

The  Attorney  General  stated  that  he  refrained 
from  opposing  the  application  on  the  sole 
ground  that  it  nad  been  sworn  that  the  necessary 
evidence  for  the  defence  was  not  yet  ready. 
He  should  be  extremely  sorry  that  it  should  be 
charged  against  the  Attorney  General  of  the 
day  by  a  future  historian  that  he  had  followed 
the  example  of  the  Attorney  General  who  had 
harried  on  the  trial  of  Bellmgham  for  shooting 


Counsel  for  the  Crown:  The  Attorney 
Oeneral {Sir John  Campbell),{a)  the  SoUgUot 
General  (Sir  Thwna8  Wilde,(b)  Sir  Frede- 
rick PoUock,{e)  Wightman,{d)  Adolphus, 
and  Gwmey. 

Counsel  for  the  prisoner :  Sidney  Ta/yUtr 
and  Bodkin, 

Oumey  opened  the  indictment. 

Sfbech  fob  tee  Cbowk. 

Attorney  General:  May  it  please  your 
Lordships,  gentlemen  of  the  Jury, — You 
have  now  to  discharge  a  most  important 
duty.  We  are  now  entering  upon  a  most 
solemn  investigation.  Gentlemen,  it  is 
for  you  to  do  your  duty  between  the 
Crown  and  the  accused.  Such  confidence 
have  the  counsel  on  both  sides  in  the 
jurors  who  have  been  summoned  here  this 
day,  that  there  has  nob  been  one  challenge 
on  the  part  of  the  Crown  or  on  the  part  of 
the  prisoner.  Gentlemen,  the  prisoner 
stanos  charged  with  the  crime  of  High 
G^eason^  the  greatest  crime  known  to  the 
law,  and  he  stands  charged  with  that 
offence  in  its  most  aggravated  form ;  he 
is  charged  with  having  made  a  direct 
attempt  on  the  life  of  the  Sovereign. 
Gentlemen,  that  crime,  according  to  the 
law  of  this  country,  and,  indeed,  of  all 
other  countries  in  which  monarchy  is  the 
form  of  Government,  mast  be  considered 
very  heinous.  By  an  Act  passed  in  the 
twenty-fifth  year  of  the  reign  of  King 
Edward  3,  by  which  the  law  of  High 
Treason  in  this  country  was  defined,  it  is 
enacted  that,  if  any  one  shall  imagine  and 
compass  the  death  of  the  Sovereign,  and 
be  guilty  of  any  overt  act  to  show  the 
intention  of  such  a  crime,  he  shall  be 
guilty  of  High  Treason.  The  offence  is 
imaginiug  and  compassing  the  death  of 
the  Sovereign,  and  that  is  to  be  proved  by 
some  overt  act.  It  is  upon  this  Act, 
which  has  constituted  the  great  safeguard 
of  the  liberties  of  England  ever  since  it 

Sassed,  that  the  prisoner  is  now  indicted, 
'he  mode  of  conducting  the  trial  is  regu- 
lated by  an  Act  passed  in  the  40th  year  of 
King  George  3,(e)  which  provides  that  where 
in  a  irisA  for  High  Treason  the  overt  act 
to  be  proved  shall  be  a  direct  attempt  on 
the  life  of  the  Sovereign,  the  trial  shall  be 
conducted  in  the  same  manner  as  in  oases 
of  murder.    The  object  of  this  Act  was  to 

Mr.  Perceval,  although  it  was  stated  on  affid 
that  conclusive  evidence  to  prove  that  the 
soner  was  insane  would  be  forthcoming  if 
trial  were  postponed. 

(a)  Afterwards  Lord  Campbell,  L.C. 

(6)  „        Lord  Truro,  L.C. 

(c)  „        Lord  Chief  Baron. 

Id)  „       a    Justice    of    the    Que 

Bench. 

(e)  89  &  40  Geo.  8.  c.  98. 
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give  the  life  of  the  Sovereign  the  same 
protection  as  is  afforded  to  the  meanest 
subject  of  tbe  land :  because,  before  thb 
statute,  it  was  necessary  on  an  indictment 
for  High  Treason,  even  where  the  life  of 
the  Sovereign  was  attempted,  or  where 
that  life  had  fallen  a  sacrifice  to  the  wicked 
attempt,  to  prove  the  overt  act  by  the 
testimony  of  two  witnesses ;  and  there 
were  a  number  of  other  forms  required, 
which  are  most  salutary  and  proper,  where 
the  charge  bears  a  political  aspect,  where 
the  treason  under  consideration  is  allied 
to  a  rebellious  conspiracy,  where  the  cir- 
cumstances to  be  considered  may  consti- 
tute constructive  treason,  or,  where  the 
case  presents  a  supposed  difficulty  in 
bringing  the  charge  home  to  the  prisoner, 
but  which  the  law  in  its  wisdom  has  not 
deemed  necessary  when  the  overt  act  was 
an  attempt  directly  at  the  life  of  the 
Sovereign.  Gentlemen,  the  party  now 
accused  will  have  ample  opportunity  for 
his  defence ;  on  his  own  application  his 
trial  was  postponed  to  afford  nim  the  best 
opportunity  for  defence,  and  he  is  now 
defended  by  my  two  learned  friends  oppo- 
site, of  great  ability  and  experience.  From 
the  affidavit  which  was  made  to  found  the 
application  to  the  learned  judge  (Lord 
Cfnief  Justice  TvndaJ)  we  are  informed  that 
two  Questions  will  be  submitted  to  your 
consiaeration.  The  first  is  whether,  sup- 
posing the  prisoner  to  be  accountable  for 
his  actions,  he  is  guilty  of  the  offence  laid 
to  his  charge ;  and  the  second  will  be, 
whether,  at  the  time  he  committed  the 
act,  he  was  accountable  for  his  actions. 
19ow,  gentlemen,  the  burden  of  the  first 
issue  is  entirely  upon  the  prosecution. 
The  prisoner  is  still  presumed  to  be  inno- 
cent, and,  unless  clear  and  satisfactory 
evidence  be  laid  before  you  to  establish 
the  proof  of  his  guilt,  it  will  be  your  duty 
to  acquit  him ;  but  upon  the  evidence  I  am 
instructed  to  lay  before  you,  if  you  should 
Bee  no  reason  to  disbelieve  the  witnesses,  I 
cannot  anticipate  that  any  reasonable  doubt 
can  arise.  The  prisoner  at  the  bar,  is,  as 
you  perceive,  a  young  man,  about  eighteen 
or  nineteen  years  or  age,  although  you 
would  hardly  suppose  that  he  was  that  age. 
He  was  bom,  as  I  understand,  at  Bir- 
mingham. He  came  when  very  young  to 
liondon,  and  was  sent  to  school  at  Lam- 
1.  He  afterwards  served  in  many 
ilic-houses  in  the  capacity  of  what  is 
ed  a  barman — ^not,  as  has  been  sug- 
ted,  as  a  potboy,  but  superintending 
business  of  the  bar,  and  when  I  sav  *'  sug- 
ted  "  it  has  been  so  stated  out  of  doors, 
L  I  mention  it  to  beg  you  to  dismiss 
XL  your  recollection  all  that  you  have 
^  or  hewrd  on  the  subject,  and  to  be 


guided  in  your  decision  solely  by  the 
eyidence  that  shall  come  before  you.  The 
prisoner,  as  I  understand,  superintended 
the  business  of  the  bar,  at  a  public-house 
in  Houndsditch,  and  then  at  one  in  High 
Street,  Marylebone,  and  next  at  another 
in  Oxford  Street.  It  seems  that  he  left 
that  service  about  the  end  of  April.  He 
then  went  into  lodgings  at  No.  6,  West 
Place,  West  Square,  Lambeth,  and  that 
lodging  he  made  his  home  till  the  period 
when  this  offence  was  committed.  Gentle- 
men, it  would  appear  that  he  had  formed 
and  matured  a  plan  to  make  an  attempt 
on  the  life  of  the  Sovereign.  On  May  4 
in  the  present  year,  he  bought  a  pair  of 
pistols  from  a  person  named  Hayes,  living 
m  Blackfriars  Boad,  for  the  sum  of  21. 
He  bought  at  the  same  time  a  powder- 
flask.  It  will  appear  by  the  evidence  that 
he  practised  shooting  in  shooting  galleries. 
He  was  at  a  shooting  gallery  in  Leicester 
Square,  at  a  gallery  in  the  Strand,  and  at 
another  at  the  west  end  of  the  town.  On 
Wednesday,  June  3,  a  week  before  the 
day  laid  in  the  indictment,  he  went  into 
the  shop  of  a  person  named  Gray,  and 
bought  fifty  copper  caps  to  be  used  for 
firing.  He  a«kea  Gray  at  the  same  time 
where  he  could  buy  some  bullets,  and  3c2. 
worth  of  gunpowder.  On  the  evening  of 
June  9,  he  showed  a  loaded  pistol,  and 
when  asked  what  he  meant  to  do  with  it 
refused  to  tell,  but  said  that  he  had  been 
firing  at  a  target. 

I  now  come,  gentlemen,  to  the  day 
in  question,  the  10th  of  June.  The 
Queen,  since  her  union  with  Prince 
Albert,  has  been  accustomed  to  take  an 
airing  in  the  parks  in  the  afternoon  or 
evening,  without  a  military  escort,  and 
with  the  simplicity  of  private  life — a  cus- 
tom well  known  to  all  her  subjects.  On 
the  evening  of  June  10th,  curiosity  and 
loyalty  had  led  many  to  the  spot,  expect- 
ing the  approach  of  the  Queen.  About 
six  o'clock  Her  Majesty,  accompanied  by 
her  royal  consort,  left  the  palace  in  a  low 
open  carriage,  with  four  horses  and  two 
outriders.  She  was  seated  on  the  left. 
Her  carriage  drove  up  Constitution  Hill. 
About  one  hundred  and  twenty  yards  in 
advance,  or  one  third  of  the  distance  be- 
tween the  palace  and  the  Triumphal  Arch 
nt  Hyde  I'ark  Comer,  was  the  prisoner, 
Edward  Oxford,  watching  their  progress. 
He  was  walking  backwards  and  K>rwards, 
with  his  arms  under  the  lappels  of  his 
coat.  He  was  on  the  right-hand  side  of 
the  road,  opposite  the  iron  railing  which 
divides  the  road  from  the  Green  Park. 
When  the  carriage  approached,  he  turned 
round,  nodded  his  nead,  then  drew  a 
pistol  from  his  breast^  and,  as  the  car- 
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riage  was  nearly  opposite  him,  he  dis- 
charged the  pistol.  The  Providence  of 
God  averted  that  blow  from  Her  Majesty. 
The  ball  whizzed  by  on  the  opposite  side, 
and,  in  all  probability  Hor  Majesty  was 
quite  unconscious  at  the  moment  that  any 
attempt  had  been  made  upon  her  life. 
The  carriage  proceeded.  The  prisoner 
then  looked  back,  as  if  to  see  whether  any 

Eerson  was  standing  near  enough  to  see 
im,  and  drew  another  pistol,  but  whe- 
ther with  his  right  or  left  hand  seems 
uncertain.  He  aimed  it  at  Her  Majesty. 
It  would  appear  that  the  Queen  saw  him 
take  aim,  tor  she  stooped  down.  Again 
the  Providence  of  Grod  preserved  her  from 
injurv.  The  prisoner  tired.  The  ball  was 
heard  to  whiz  along,  but  it  missed  its 
object.  The  Queen  immediately  drove  on 
to  allay  any  alarm  that  might  arise  in  the 
breast  of  her  august  mother. 

There  was  a  man  named  Lowe,  whom  I 
shall  call  as  a  witness,  who  immediately 
rushed  across,  seized  Oxford ,  and  took 
the  pistols  from  him ;  that  person  at  first 
was  believed  to  be  the  offender  by  the 
parties  around  who  said**  You  confounded 
rascal,  how  dare  you  shoot  at  our  Queen  P  " 
On  which  Oxford  said,  '*  It  was  I."  He 
was  immediately  taken  into  custody,  and 
taken  to  the  station  house,  where  he 
voluntarily  put  the  question,  **  Is  the 
Queen  hurt  r  "  and  on  being  told  the 
Queen  was  not  hurt,  he  was  asked  whe- 
ther there  were  not  bullets  in  the  pistols, 
and  he  admitted  at  once  there  were  bal- 
lets. When  he  had  been  secured,  and 
when  it  had  been  agcertoined  that  his 
lodgings  were,  as  he  had  said,  in  West 
Place,  West  Square,  a  policeman  was  im- 
mediately despatched  to  search  them. 
The  prisoner  occupied  a  room  on  the  first 
pair  back ;  the  door  of  the  room  was  open. 
The  policeman  found  a  box  which  un- 
doubtedly belonged  to  the  prisoner ;  the 
box  was  locked,  but  I  shall  show  that  he 
had  in  his  pocket  a  key  that  fitted  it,  and 
that  he  acknowledged  that  it  was  his  box. 
as  were  also  the  contents.  The  box  was 
opened,  and  in  it  were  found  the  follow- 
ing articles :  a  sword  and  scabbard,  two 
pistol  bags,  some  black  crape,  a  powder 
tiask,  three  ounces  of  powaer,  a  bullet 
mould,  five  leaden  bullets,  and  some  per- 
cussion caps  marked,  and  which  had  been 
bought  by  the  prisoner  from  Gray,  his 
schoolfellow.  There  was  also  found  a 
pocket-book  containing  some  papers.  The 
box  and  its  contents  wei  e  brought  to  the 
station-house  and  shown  to  the  prisoner, 
who  stated  that  the  papers  belonged  to 
him,  and  that  he  meant  to  have  destroyed 
them  in  the  morning  before  ho  went  out. 
These  papers  I  will  now  read.    The  first 


bears  no  date :  it  is  headed  "  Young  Eng- 
land,'* and  the  rules  and  regulations  are 
eleven  in  number : — 

YOUNG  ENGLAND. 
Rules  and  Regulations. 

"  1.  That  every  member  shall  be  provided 
frith  a  brace  of  pistols,  a  sword,  a  rifle,  and  a 
dagger ;  the  two  latter  to  be  kept  at  the  com- 
mittee room. 

''S.  That  every  member  must,  on  entering, 
take  the  oath  of  allegiance,  to  be  true  to  the 
cause  he  has  joined. 

'*  3.  That  every  member  must,  on  entering 
the  hoose,  give  a  signal  to  the  sentry. 

"  4.  That  every  officer  shall  have  a  factitious 
name ;  his  right  name  and  address  to  be  kept 
with  the  secretary. 

"5.  That  every  member  shall,  when  he  is 
ordered  to  meet,  be  armed  with  a  brace  of  pis- 
tols (loaded)  and  a  sword,  to  repel  any  attack  ; 
and  also  be  proWded  with  a  black  crape  cap,  to 
cover  his  face,  with  his  marks  of  distinction 
outside. 

**  6.  That,  whenever  any  member  wishes  to 
introduce  any  new  member,  he  must  give  satis- 
factory accounts  of  him  to  their  superiors,  and 
from  thence  to  the  council. 

"  7.  Any  member  who  can  procure  an  hun- 
dred men  shall  be  promoted  to  the  rank  of 
captain. 

"8.  Any  member  holding  communications 
with  any  country  agents  must  instantly  forward 
the  intelligence  to  the  secretary. 

"  9.  That  whenever  any  member  is  ordered 
down  the  country,  or  abroad,  he  must  take 
various  disguises  with  him,  as  the  labourer,  the 
mechanic,  and  the  gentleman ;  all  of  which  he 
can  obtain  at  the  committee  room. 

"  10.  That  any  member  wishing  to  absent 
himself  for  more  than  one  month,  must  obtain 
leave  from  the  commander-in-chief. 

''11.  That  no  member  will  be  allowed  to 
speak  during  any  debate,  nor  allowed  to  ask 
more  than  two  questions. 

All  the  printed  rules  kept  at  the  committee 
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room. 
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"  List  of  principal  members. — Factitious  Names. 
President. — Gowrie. 

Council, 
Justinian.  Ernest. 

AlOWAN.  AUOI'STIA. 

COLOMAN.  EthELDRED. 

Kenneth.  Ferdinand. 

Godfrey.  Nicholas. 

Hanibal.  Gregory. 

Generals, 

Fredeni.  Othoe. 

Augustus.  Anthony. 

Captains. 

Oxonian.  Louts. 

MiLDON.  Amadbus. 
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Lieutenants, 


Hkrcuucs. 

KXPTDNB. 


Albebt. 


Marks  of  Distinction. 

Council. — A  large  white  cockade. 
President, — A  black  bow. 
General, — Three  red  bows. 
Captain, — Two  red  bows. 
Lieutenant, — One  red  bow. 

A.  W.  Smith,  Secretary." 

There  were  in  the  same  pocket-book 
three  letters,  purporting  to  be  addressed 
by  the  Ba>me  secretary,  arrnth,  to  Oxford, 

"  Yonng  England, 
*<  Sis,  Dated  May  16,  1839. 

**Ovin  commander  in-chief  was  very  glad  to 
find  that  you  answered  his  questions  in  such  a 
stndghtforwaid  manner.  Tou  will  be  wanted 
to  attend  on  the  2l8t  of  this  month,  as  we 
expect  one  of  the  country  agents  to  town  on 
business  of  importance.    Be  sure  and  attend. 

"  A.  W.  Smith,  Secretary. 

*'  P.S.  You  must  not  take  any  notice  of  the 
boy,  nor  ask  him  any  questions. 

"  Addressed, 

Mr.  Oxford,  at  Mr.  Minton*6, 

High  Street,  Marylebone." 

*'  Young  England, 
**  Sis,  November  14,  1839. 

"  I  AM  very  glad  to  hear  that  you  improve  so 
much  in  your  speeches.  Your  speech  the  last 
time  you  were  here  was  beautiful.  There  was 
another  one  introduced  last  night  by  Lieutenant 
Mars,  a  fine,  tall,  gentlemanly-looking  fellow ; 
and  it  is  said  that  he  is  a  military  officer,  but 
his  name  has  not  yet  transpired.  Soon  after  he 
was  introduced  we  were  aJarmed  by  a  violent 
knocking  at  the  door.  In  an  instant  our  faces 
were  eovered,  we  cocked  our  pistols,  and  with 
drawn  b  words  stood  waiting  to  receive  the 
enemy.  While  one  stood  over  the  fire  with  the 
papers,  another  stood  with  lisrhted  torch  to  fire 
the  house.  We  then  sent  the  old  woman  to 
open  the  door,  and  it  proved  to  be  some  little 
boys  who  knocked  at  the  door  and  ran  away. 
"  Yon  must  attend  on  Wednesday  next. 

**  A.  W.  Smith,  Secretary. 
"  Addressed, 

Mr.  Oxford,  at  Mr.  Parr's, 

*  Hat  and  Feathers,*  Goswell  Street." 

"  Young  England, 
«  Sm,  8rd  of  April  1840. 

"  Tor  are  requested  to  attend  to-night,  as 
,,  is  an  extraoi^oaiy  meeting  to  be  holden 
ooseqaence  of  having  received  soqie  com- 
ication  of  an  important  nature  from  Han- 
.  Ton  must  attend,  and  if  your  master 
not  give  you  leave  you  must  come  in  de- 
»eof  him. 

•*A.  W.  Smith,  Secretary. 
Lddreflsed, 

r.  Oxford,  at  Mr.  Bobinson's, 
<  flog-in-ihe*Poand,' 
Oxford  Street." 


Under  these  circumstances,  gentlemen, 
if  the  prisoner  is  responsible  for  his 
acts,  it  will  be  for  you  to  say,  if  there 
is  any  reasonable  doubt  of  his  guilt. 
I  must  tell  you,  gentlemen,  that  the 
balls,  after  search  had  been  made,  could 
not  be  found.  But  I  think  nobody  can 
entertain  the  slie^htest  doubt  that  these 
pistols  were  loaded  with  ball.  I  under- 
stand that  there  were  two  marks  on  the 
wall  discovered  immediately  afterwards, 
which  some  persons  conceived  must  have 
been  made  with  the  balls  fired  from  the 
pistols.  I  shall  lay  that  evidence  before 
you,  but  I  acknowledge  in  my  own  mind 
that  it  is  not  entitled  to  much  weight. 
It  seems  to  me  much  more  probable  that 
the  balls  went  over  the  wall,  and  to  a  dis- 
tance within  the  gardens.  The  wall  was 
only  four  or  five  feet  higher  than  the 
top  of  the  carriage.  Oxford  was  an  un- 
slalful  shot  with  pistols,  and  the  proba- 
bility is  that  in  the  flurry  which  he  must 
have  laboured  under,  and  which  anyone 
must  have  laboured  under  at  such  a  mo- 
ment, he  aimed  the  pistols  in  such  a 
manner  that  the  balls  went  over  the  wall 
into  the  garden.  But,  found  or  not,  can 
there  be  the  smallest  doubt  that  these 
pistols  were  loaded  with  ballP  He  pur- 
chased bullets :  he  had  them  at  his  lodg- 
ings. There  was  a  mould  for  casting 
bullets  found  in  his  box.  He  had  been 
firing  at  a  target  and  practising  in  a 
shooting-gallery :  and  at  the  time,  what- 
ever he  may  have  said  since,  after  volun- 
tarily inquiring  whether  the  Queen  was 
hurt,  in  answer  to  a  question  put  co  him 
he  said,  '*  that  the  pistols  were  loaded 
with  ball." 

Then  will  come  the  second  question, 
whether  the  prisoner  was  insane  at  the 
time  he  did  the  act— whether  he  was 
unconscious  of  what  he  was  doing,  so  that 
he  did  not  know  right  from  wrong.  If  he 
was  labouring  under  some  delusion,  and 
did  not  know  the  consequence  of  what  he 
was  doin^ — if  he  was  insane  at  the  time — 
then  he  is  not  an  accountable  agent.  It 
is  said  that  the  law  of  England,  in  ancient 
times,  was  that  insanity  was  not  a  defence 
to  the  charge  of  attempting  the  life  of  the 
Sovereign,  and  an  Act  passed  in  the  reign 
of  King  Henry  8  seems  to  countenance 
that  view  of  the  subject  fa) ;  bub  that  Act 
is  wholly  repealed.  Still,  however,  in 
order  to  excuse  the  prisoner,  it  must  be 
shown,  not  only  that  at  times  there  was 

(a)  38  Hon  8.  c.  20.  rep.  1  &  2  Ph.  and  M. 
c.  10.  "It  was  further  provided  by  the  said 
Act  of  33  H.  8.  that,  if  a  man  attainted  of 
treason  became  mad,  that,  notwithstanding,  he 
should  be  executed,  which  cruel  and  inhuman 
law  lived  not  long,  but  was  repealed." — C!o. 
P.C.  6. 
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eooentricity  displayed,  or  yiolence  com- 
mitted by  him,  but  they  most  show  that 
at  the  time  he  was  nnconscionB  he  was 
committing  an  offenoe.  It  wonld  be  very 
dangeroos  if  some  degree  of  weakness  of 
intellect,  some  degree  of  eccentricity,  and 
even  yiolence,  at  other  times,  should  pre- 
vail as  a  defence,  if  the  prisoner  was  not  in 
a  state  of  insanity  at  the  time  when  the 
offence  was  committed.  There  must  by 
the  law  of  England  be  proof  of  a  greater 
aberration  of  mind  in  criminal  than  in 
civil  cases.  In  criminal  cases  the  insanity 
must  be  connected  with  the  particular 
act.  I  will  call  your  attention  to  the 
authorities. 

It  has  been  laid  down  by  Lord  Coke  in 
words  which,  must  not  receive  a  strict 
interpretation,  or  we  should  exclude  all 
cases  except  those  of  entire  mental  aber- 
ration, that— 

*'  he  that  is  not  compos  mentis^  and  totally 
deprived  of  all  compassings  and  imaginations, 
cannot  commit  High  Treason  by  compassing 
and  imagining  the  death  of  the  King,  for 
furiosus  furore  solo  punitur,  but  it  must  be  an 
'absolute  madness  and  a  total  depriyation  of 

memory  ."(^) 

The  words  are  not  to  be  taken  literally 
but  with  great  latitude,  as  total  absence  of 
memory  is  not  to  be  found  even  in  a 
furious  maniac.  But  though  I  mention 
this  I  rely  on  Lord  Sale's  opinion.  He 
says(&) : — 

**  There  is  first  a  partial  insanity  of  mind ;  and 
second,  a  total  insanity.  The  former  is  either 
in  respect  to  things,  quoad  hoc  vel  ilhtd  insanire ; 
some  persons  that  have  a  competent  use  of 
reason  in  respect  of  some  subjects,  are  yet 
under  a  particular  dementia  in  respect  of  some 
particular  discourses,  subjects,  or  applications  ; 
or  else  it  is  partial  in  respect  of  degrees,  and 
this  is  the  condition  of  reiy  many  especially 
melancholy  persons,  who,  for  the  most  part, 
discover  their  defect  in  excessive  fears  and 
griefs,  and  yet  are  not  wholly  destitute  of  the 
use  of  reason ;  and  this  partial  insanity  seems 
not  to  excuse  them  in  the  committing  of  any 
offence  for  its  matter  capital;  for,  doubtless, 
most  persons  that  are  felons  of  themselves,  and 
others,  are  under  a  degree  of  partial  insanity 
when  they  commit  these  offences;  it  is  very 
diflScult  to  define  the  indivisible  line  that  divides 
perfect  and  partial  insanity ;  but  it  must  rest 
on  circumstances  duly  to  be  weighed  and  con- 
sidered both  by  the  judge  and  the  jury." 

In  Aluo7i'8  Principles  of  the  Criminal 
Law  of  Scotland.(c)— (and  there  is  no  diffe- 
rence between  the  law  of  England  and  the 
law  of  Scotland  with  regard  to  insanity) — 
it  is  said — 

«*  to  amount  to  a  complete  bar  of  punishment, 
either  at  the  time  of  committing  the  offence,  or 

(a)  Co.  P.  C.  6. 
(6)  1  P.C.  80. 
(c)  P.  654. 


of  the  trial,  the  insanity  most  have  been  of  sach 
a  kind  as  entirely  to  deprive  the  prisoner  of  the 
use  of  reason,  as  applied  to  the  act  in  question, 
and  the  knowledge  that  he  was  doing  wrong  in 
committing  it.  If,  though  somewhat  deranged, 
he  is  yet  able  to  distinguish  right  from  wrong  in 
his  own  case,  and  to  know  that  he  was  doing 
wrong  in  the  act  he  committed,  he  is  liable  to 
the  full  punishment  of  his  criminal  acts." 

In  Arnold's  case  (a)  Mr.  Justice  Tracey 
observed — 

"  that  the  defence  of  insanity  must  be  clearly 
made  out ;  that  it  is  not  every  idle  or  frantic 
humour  of  a  man,  or  something  unaccountable 
in  his  actions,  which  will  show  him  to  be  such  a 
madman  as  to  exempt  him  from  punishment.*' 

In  Lord  Ferrers* s  case,  (6)  the  prisoner 
was  unanimously  found  guilty  by  the 
House  of  Peers,  though  many  witnesses 
stated  that  they  considered  him  insane, 
and  it  appeared  that  several  of  his  relations 
had  been  confined  as  lunatics — ^it  being 
contended  on  the  part  of  the  prosecution 
that  the  complete  possession  of  reason 
was  not  necessary  to  render  a  man  respon- 
sible for  his  acts,  and  that  it  was  suffi- 
cient, if  he  could  discriminate  between 
food  and  evil.  In  Bowler* s  case  (e)  Mr. 
ustice  Le  Blanc  told  the  jury  that  it  was 
for  them  to  determine — 

"  whether  the  prisoner,  when  he  committed  the 
offence,  was  capable  of  distin^ishing  between 
right  and  wrong,  or  under  the  mfluence  of  any 
illusion  in  respect  to  the  prosecutor,  which 
rendered  his  mind  at  the  moment  insensible  of 
the  nature  of  the  act  which  he  was  about  to 
commit;  since  in  that  case  he  would  not  be 
legally  responsible  for  his  conduct.  On  the 
other  hand,  provided  they  should  be  of  opinion 
that,  when  he  committed  the  offence,  he  was 
capable  of  distinguishing  right  from  wrong,  and 
not  under  the  influence  of  such  an  illusion  as 
disabled  him  from  discovering  that  he  was  doing 
a  wrong  act,  he  would  be  answerable  to  the 
justice  of  the  countxy,  and  guilty  in  the  eye  of 
the  law." 

In  that  case  Mr.  Warhurton,  the  keeper 
of  a  lunatic  asylum,  said  he  had  no  doubt 
of  the  .prisoner's  insanity,  and  a  com- 
mission of  lunacy  was  produced,  dated 
June  17,  1812,  with  a  finding  that  the 

Srisoner  had  been  insane  from  the  30th  of 
Larch.  When  the  offence  was  committed 
does  not  appear  from  the  report.  The 
jury,  after  considerable  deliberation,  pro- 
nounced the  prisoner  guilty. 

Aldebson,  B.  :  Bowler  was  executeo 
believe ;  and  very  barbarous  it  was. 

Attorney  General:  I  will  not  refer 
BelUngham's  case  (d)  as  there  are  so 
doubts  as  to  the  correctness  of  the  mc 

(a)  16  St.  Tr.  764. 
(6)  19St.  Tr.  886. 
(c)  Oollinson,  673a. 
(rf)  lb,  636-674. 
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in  which  that  case  was  conducted ;  bat  1 
will  refer  to  Hadfield^s  case,  (a)  In  that 
case  the  learned  judge  who  tried  the  pri- 
soner said  that — 

"as  the  prisoner  was  deranged  immediately 
before  the  otifenee  was  committed,  it  was  impro- 
bable that  be  bad  recovered  bis  senses  in  the 
interim ;  and  altbougb,  were  tbey  to  run  into 
nicety,  proof  might  be  demanded  of  his  insanity 
at  the  precise  moment  when  the  act  was  com- 
mitted, yet  there  being  no  reason  for  believing 
the  prisoner  to  have  been  at  that  period  a 
rational  and  accountable  being,  he  ought  to  be 
acquitted." 

And  the  Attorney  General  of  that  day 
(as  I  hope  the  party  representing  the 
Crown  at  any  time  would  ao)  immediately 
yielded  to  the  opinion  of  the  judge,  and 
the  jury  at  once  acquitted  the  prisoner. 
But  in  that  case  there  were  very  extra- 
ordinary circumstances.  The  law  as  stated 
by  Mr.  Erskine  for  the  defence,  and 
approyed  by  the  Court,  and  acted  on  ever 
since^  is  that  the  prisoner — 

^  must  appear  to  the  jury  to  be  non  compos 
mentis^  in  the  legal  acceptation  of  the  term,  and 
that,  not  at  any  anterior  period,  which  can  have 
no  bearing  on  any  case  whatsoever,  but  at  the 
moment  wnen  the  contract  was  entered  into  or 
the  crime  committed." (6) 

Such  being  the  law  upon  the  subject,  it 
will  be  for  you  to  say  whether  Edward 
Oxford,  at  the  time  that  he  shot  at  Her 
Majesty,  was  in  a  state  of  insanity. 

For  the  honour  of  our  country  and  our 
common  nature,  I  wish  it  could  be  shown 
that  the  prisoner  was  beside  himself  when 
he  dared  to  level  a  pistol  at  the  head  of 
Her  Majesty,  the  young  and  gentle  lady, 
who,  seated  by  the  side  of  her  consort, 
required  no  guards,  but  placed  full  reli- 
ance in  the  loyal  affection  of  her  subjecbs. 
I  wish  he  were  insane.      But  I  cannot 
shriok  from  the  declaration  of  my  opinion 
that  I  see  no  reason  for  that  belief.     He 
is  not  an  idiot ;  on  the  contrary,  he  is  of 
rather  quick  intellect.    He  has  not  re- 
ceived any  wound.    It  is  said  that  it  can 
be  shown  that  his  father  was  insane.    That 
would  most  likely  be  considered  as  evi- 
dence by  their  Lordships,  and  I  should 
not  object.    The  father's  insanity  will  not 
excuse  the  son,  unless  they  show  that  the 
son  was  insane  at  the  time  the  act  was 
e.     Suppose  on  that  Wednesday,  June 
1,  the  prisoner   had   entered   into    a 
Ltract,  would  it  not  have  been  valid? 
opose  he  had    exercised    the  elective 
Lchise  on  that  day,  would  his  vote  have 
1  disputed? 

r  the  prisoner  had  conducted  himself 
)re  a  lunacy  commissioner,  as  he  did 

(a>  Collinson,  488. 
(6)  27  St  Tr.  1512. 


before  the  Privy  Council,  I  cannot  bring 
myself  to  believe  that  the  jury,  under  the 
direction  of  the  judge  of  tho  commission, 
would  do  otherwise  than  declare  that  the 
commission  of  lunacy  could  not  be  sup- 
ported. 

£The  Attorney  General  read  0xford*9 
Statement  before  the  Privy  Council.] 

''  A  ^eat  many  witnesses  against  me.  Some 
say  I  shot  with  my  left,  others  with  my  right. 
They  vary  as  to  the  distance.  After  I  fired  the 
first  pistol.  Prince  Albert  got  up,  as  if  he  would 
jump  out  of  the  coach,  and  sat  down  again  as 
if  he  thought  better  of  it.  Then  I  fired  the 
second  pislol.  This  is  all  1  shall  say  at  present. 
"(Signed)        Edward  Oxford." 

This,  gentlemen,  may  be  material  in 
two  points  of  view—  first,  because  at  the 
time  he  did  not  say  there  were  no  balls  in 
the  pistol ;  he  made  no  allegation  of  the 
kind,  but  to  the  contrary ;  and  next  as 
showing  that  he  was  then  fully  sensible  of 
of  the  act  he  had  committed. 

Upon  these  circumstances  it  is  for  you 
to  say  whether  at  the  time  this  act  was 
done  the  prisoner  was  accountable  for 
his  actions.  If  his  will  would  have  stood 
good,  if  his  contracts  would  have  been 
binding,  if  he  could  have  been  entrusted 
with  the  management  of  his  affairs  as  a 
reasonable  being,  a  fortiori  as  a  criminal 
he  was  responsible. 

Grentlemen,  I  am  satisfied  you  will  come 
to  a  right  conclusion  upon  the  evidence ; 
you  will  consider  all  the  facts  that  are 
proved ;  but,  at  the  same  time,  you  will 
consider  that  you  have  a  great  duty  to 
perform;  you  will  form  it  with  caution 
and  conscientiousness ;  you  will  come  to 
your  decision  upon  the  evidence,  and  of 
that  decision  the  country  will  have  no 
reason  to  complain. 

Evidence  poe  the  Crown. 

Samuel  Per  A;*.— Examined  by  Sir 
F.  PoUock. 

[I  am  a  builder.  About  six  o'clock  in 
the  evening  of  June  10,  I  was  standing 
by  the  column  under  the  portico  of  the 
north  wing  of  Buckingham  Palace.  I 
saw  Her  Majesty  come  out  of  the  wooden 
^ate  of  the  north  wing,  the  garden  gate, 
in  a  low  open  carriage,  accompanied  by 
Prince  Albert.  The  carriage  turned  to  the 
left  up  Constitution  Hill.  There  was  a 
postillion  and  four  horses.  I  was  on  the 
left-hand  side  of  the  carriage.  There 
were  no  military  in  attendance  on  the 
carriage,  but  there  were  four  outriders, 
two  in  advance  and  two  behind.  I  saw 
(hrford  on  the  right  side  of  the  carriage, 
on  the  footpath  next  the  iron  railing  on 
the  off  side.  He  was  walking  along  very 
slowly,  with  his  arms  folded  under  his 


611] 


The  Que^n  against  Oxford,  1840, 


[512 


breast,  and  his  coat  bnttoned ;  lie  was  in 
advance  of  the  carriage.  When  the  car- 
riage came  on,  he  tnmed  round  and  gave 
a  nod  with  his  head.  The  singular  way 
he  nodded  attracted  my  attention.  When 
the  carriage  had  advanced  I  ran  in  the 
direction  of  it,  and  the  prisoner  drew  a 
pistol  with  his  right  hand  from  his  left 
breast  pocket,  presented  it  at  their  Ma- 
jesties, and  fired.  The  prisoner  was  about 
five  or  six  yards  from  the  carriage  when 
he  discharged  the  pistol.  The  report  of 
the  pistol  attracted  my  attention,  and  I 
had  a  distinct  whizzing  or  buzzing  be- 
fore my  eyes,  between  my  face  and  the 
carriage.  The  moment  he  fired  the  pistol, 
he  turned  round  as  if  to  see  if  anyone  was 
behind  him;  he  then  set  himself  back 
again,  drew  a  second  pistol  with  his  left 
hand  from  his  right  breast,  presented  it 
across  the  one  he  had  already  fired,  which 
he  had  in  his  right  hand,  and  fired  again, 
taking  very  deliberate  aim  both  times. 
The  carriage  was  then  about  three  or 
four  yards  in  advance  of  where  he  fired 
first.  After  the  second  pistol  was  fired, 
the  two  witnesses  named  Lowe  immedi- 
ately ran  up ;  Joshua  seized  hold  of  the 
prisoner  by  the  two  arms,  and  Albert 
Lowe  caught  hold  of  the  two  pistols,  and 
wrenched  them  from  the  hands  of  the 
prisoner.  A  man  named  Clayton  came 
behind  Albert  Lowe^  and  seeing  the  pistols 
in  his  bands,  thought  he  was  the  person 
who  commitred  the  act,  and  said  to 
him,  *'You  confounded  scoundrel,"  and 
wrenched  one  of  the  pistols  from  Lowe, 
ujKJn  which  the  prisoner  exclaimed,  **It 
was  mo,  I  did  it.'*  The  carriage  pro- 
ceeded. We  took  the  prisoner  along  the 
road,  and  delivered  him  into  the  hands  of 
two  policemen. 

Cross-examined  by  Taylor. 

The  pathway  is  very  little  elevated 
from  the  carriage  road.  I  suppose  the 
footpath  is  about  the  height  of  the  centre 
of  the  road. 

By  the  Court:  Her  Majesty  was  sitting 
above  the  line  of  the  carriage.  I  suppose 
the  line  of  the  carriage  was  about  the 
centre  of  her  back.  She  could  be  seen  by 
anyone  behind  the  carriage.  Prince  Albert 
was  nearest  to  the  prisoner.  The  top  of 
my  head  was  ubout  level  with  the  top  of 
the  back  of  the  carriage. 

Joshua  Lowe. — Examined  by  Sir  F, 
PoUock. 

I  am  a  spectacle  maker.  I  was  in  the 
park  on  the  evening  of  June  10  last,  and  my 
attention  was  attracted  by  Her  Majesty's 
carriage.  She  was  sitting  on  the  lefb  side 
with  rrince  Albert  on  the  right.  I  was 
running  along  on  the  left  side,  the  side  on 


which  the  Queen  sat,  and  heard  the  re- 
port of  firearms.  I  was  then  about  three 
yards  from  the  carriage  side.  The  noise 
attracted  my  attention,  and  I  saw  the 
smoke  ascend.  The  caniage  passed  on  a 
short  way,  and  I  then  saw  the  prisoner 
with  a  pistol  in  his  left  hand ;  he  appeared 
to  me  to  point  the  second  pistol  across  his 
right  hand,  and  fired  it  towards  the  car- 
riage. I  said  to  my  nephew,  "  Look  out, 
Albert,  I  dai'esay  he  has  some  friends." 
The  prisoner  turned  round  and  said,  '*  Yon 
are  nght,  I  have." 

Cross-examined  by  Bodkin. 

There  was  a  general  rush.  I  was  on 
the  left-hand  side.  The  garden  wall  of 
the  palace  is  on  that  side.  It  is  not  very 
high,  about  eight  feet,  or  more  than  that.] 

About  what  distance  do  you  judge  the 
prisoner  to  hava  stood  from  the  carriage 
at  the  time  you  saw  the  smoke  P — About 
three  yards — the  carriage  was  quite  open 
and  was  going  at  a  slow  pace  ;  that  three 
yards  would  be  shortened,  I  think,  about 
three  quarters  of  a  yard  by  his  stretching 
out  his  arm. 

Then  the  muzzle  of  the  pistol  would  be 
within  little  more  than  two  yards  of  the 
carriage  P — I  should  say  so. 

[He  appeared  to  take  a  deliberate  aim. 
The  raihng  is  quite  open,  so  as  to  afibrd 
an  opportunity  for  a  person  to  fire  from 
the  park  side  if  he  had  chosen.] 

Albert  Lowe. — Examined  by  Adolphus, 

[Nephew  of  the  last  witness.  Confirmed 
the  previous  evidence.] 

Can  you  tell  how  far  the  carriage  had 
proceeded  from  Buckingham  Palace  when 
the  first  shot  was  fired  P — I  thought  about 
thirty  yards  at  first,  but  I  have  since  been 
to  see  the  place,  and  it  is  one  hundred.  I 
did  not  see  the  prisoner  fire  the  first  shot, 
but  when  he  fired  the  last,  he  was  about 
five  yards  from  the  carriage,  I  should 
think. 

Elizabeth  Stohely. — Examined  by 
Wightman. 

[I  am  housekeeper  to  Lord  Bexley ;  I  saw 
the  flash  of  the  pistol  come  almost  imme- 
diately over  the  Queen's  head :  the  Queen 
was  crouching  ;  she  rather  crouched,  and 
the  Prince  stood.   I  think,  to  the  best  of  my 
knowledge,  the  Queen  first  rose,  and  D 
what  I  observed,  the  Prince  rather  presse 
her  down.     It  was  immediately  befoi 
the     second    flash    that    Her     MajesI 
crouched.    It  was  the  second  flash  whic 
appeared  to  come  over  the  Queen's  hea< 
and  it  came  close  past  me,  the  flash  did- 
it  seemed  that  something  whizzed  paf 
my  ear,  as  I  stood ;  it  seemed  like  8om< 
thing  quick  passing  my  ear,  but  what, 
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conid  not  say.  At  the  time  the  second 
pistol  was  fired  T  was  very  near  to  the 
Qaeen's  carriage,  within  a  yard.  The 
prisoner  was  very  near,  but  more  behind 
the  carriage. 
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WiUuim  Clayton. — Examined  hyWightman, 

I  am  a  cabinet  maker.  I  was  about 
twenty-eight  or  thirty  yards  in  advance  of 
the  carriage  when  I  heard  a  pistol  fired. 
I  ran  and  came  abreast  of  the  horses.  I 
heard  a  second  report.  The  horses  stopped, 
and  Her  Majesty  arose  in  the  carriage  and 
looked  round,  with  no  fear  on  her  counte- 
nance neither.  I  seized  Albert  Lowe.  I 
said,  **  You  confounded  rascal,  how  dare 
vou  shoot  at  our  Queen  P  "  T  spoke  in  a 
loud  voice.  The  prisoner  said,  **  I  did  it ;  I 
give  myself  up ;  I  will  go  quietly."  I  took 
hold  of  his  coat ;  the  mob  rushed  in,  and 
seized  me,  and  knocked  the  pistol  out  of 
mj  hand  on  the  ground.  The  police  took 
me  to  the  station-house,  where  I  was 
locked  up  in  a  cell  and  searched.  When 
I  was  brought  from  the  cell  I  saw  the 
prisoner  in  the  inspector's  office  ;  he  turned 
round  and  said,  "Is  the  Queen  hurtP" 
I  said  to  him,  **  What  did  you  put  in  the 
barrels  ?  "  He  said,  "  I  have  answered  a 
dozen  questions ;  there  have  been  a  dozen 
persons  asking  me  questions,  and  I  shall 
answer  no  more." 

By  the  Court :  T  should  say  the  second 
pistol  was  fired  at  a  distance  of  full  eight 
or  ten  yards  from  the  carj'iage. 


the  prisoner)  whether  there  were  any 
balls  in  the  pistols.  The  prisoner  said 
there  were  balls  in  the  pistols.  Next  day 
I  made  search  in  the  garden,  on  the  other 
side  of  the  wall,  but  was  not  able  to  find 
anything.! 


Charles  Brown, — Examined  by  Gurney. 

Policeman.  Spoke  to  arresting  the 
prisoner.  On  my  coming  up  several 
voices  said,  "This  is  the  man,"  and  I 
laid  hold  of  him.  The  prisoner  said, 
"  You  have  no  occasion  to  use  violence. 
I  am  the  perpon;  I  will  go  quietly."    I 

Eroceeded  with  him  to  the  station-house, 
hortiy  afterwards  some  person  remarked, 
**  Perhaps  there  might  be  more  of  them." 
The  prisoner  replied,  "I  have  friends." 
Opposite  Wellington  Barracks  someone 
said,  **  I  wonder  whether  there  was  any 
ball  in  the  pistols  or  no."  The  prisoner 
made  answer,  **  If  the  ball  had  come  in 
contact  with  your  head,  if  it  was  between 
the  carriage,  you  would  have  known  it." 
I  took  him  to  the  station,  and  searched 
1.  I  found  a  piece  of  wadding  in  his  ! 
isers'  pocket.  I  looked  at  it,  and  saw  • 
mark  of  the  hammer  on  one  side,  and  | 
cap  on  the  other.  I  asked  him  what 
If  as  for.  He  said,  "To  prevent  the 
:ol  going  off,"  as  he  did  not  wish  to 
t  himself.  He  said  the  other  piece  of 
ding  would  be  found  in  the  park, 
le  I  was  in  the  inspector's  room  seve- 
gentlemen  came  in,  and  a  question 
't  (I  cannot  say  whether  it  was  to 
-7482. 
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Cross-examined  by  Taylor. 

iSTow  when  the  question  was  pilt,  as  to 
whether  there  were  balls  in  the  pistols, 
how  many  policemen  were  in  the  room  P 
—I  cannot  say  ;  I  do  not  think  there  was 
anybody  but  the  inspector  and  myself; 
there  were  a  number  of  gentlemen. 

Had  various  persons  been  asking  the 
prisoner  questions  ?  —  Not  asking  the 
prisoner  questions,  but  asking  one  another 
as  they  came  in. 

Do  you  mean  to  say  that  questions  were 
not  put  to  the  prisoner  himself  ?— Not  by 
the  parties  while  I  was  there.  I  did  not 
hear  anyone  put  questions  to  him  except 
themspector.  He  asked  him  his  name, 
and  where  he  came  from.  I  believe  he 
asked  him  something  about  the  pistols. 

Is  it  the  practice  of  the  police  to  whom 
you  belong  to  interrogate  prisoners  as  to 
the  fact  of  any  crime  with  which  they  are 
charged  P— I  believe  not ;  he  was  not  in- 
terrogated in  my  presence  as  to  where  he 
got  the  pistols  from ;  the  question  about 
the  balls  was  not  put  to  the  prisoner ;  he 
was  in  custody  at  the  time. 

You  say  he  stated  there  were  balls  in 
the  pistols:  what  were  his  words P— As 
near  as  I  can  recollect,  his  worda  were, 
"  The  pistols  were  loaded." 

He  did  not  say  there  were  balls  in  them, 
but  the  pistols  were  loaded  P—Thore  were 
balls  in  the  pistols. 

"The pistols  were  loaded,"  were  those 
his  words P  — No,  not  exactly;  he  dis- 
tinctly said  there  were  balls  in  the  pistols 

He  said,  "They  were  loaded";  were 
those  his  wordsP  —  ^The  pistols  were 
loaded  with  balls,"  those  were  the  words 
as  near  as  I  can  judge.  I  will  not  swear 
to  the  exact  words.  [I  cannot  tell  the 
exact  height  of  the  wall  of  the  garden.  I 
should  say  it  was  eighteen  or  twenty  feet 
high. 

By  the  Court :  There  were  about  twelve 
people  in  the  room  ;  they  were  talking  as 
to  whether  there  were  balls.  One  said, 
**  I  wonder  whether  there  was  one,"  and 
he  said,  "  There  was." 

William  Smith  and  Charles  Smdth,  po- 
licemen, spoke  to  seeing  the  incident  from 
a  distance. 

Frederick  G^arj-e^.— Examined  by 
Adolphus, 

I  am  a  salesman  in  the  Blackfriars  Eoad 
About  three  weeks  or  a  month  before  the 
Queen  was  fired  at,  I  saw  the  prisoner  in 
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our  shop ;  he  boaght  a  powder-flask  and  a 
pair  of  pistola.  These  are  the  pistols  that 
were  parted  with  to  the  prisoner.  I  asked  , 
him  two  guineas  for  them.  He  said  he  ; 
wanted  to  know  what  distance  they  would 
carry.  I  said  about  twenty  or  thirty 
yards.  He  said  if  I  would  take  two  sove- 
reigns he  would  haye  them,  and  I  sold 
them  to  him.  I  gave  him  two  bags  for 
the  pistols;  I  also  sold  him  a  powder- 
flask  for  28.  These  are  the  bags  and  this 
the  flask  ( produced). 

William  Sampson  Hayes  confirmed  the 
last  witness. 

John  Joseph  Gray. — Examined  by  Gumey. 

My  father  keeps  a  shop  at  10,  Bridge  Eoad, 
Lambeth.  I  remember  the  prisoner  calling 
at  our  shop  on  either  Tuesday  or  Wednes- 
day, the  3rd  of  June  last.  He  bought  half 
a  hundred  of  caps  of  me.  He  asked  if  I 
kept  bullets.  I  told  him  no,  but  recom- 
mended him  to  a  gunsmith  in  the  Borough. 
He  wanted  to  know  if  I  had  any  small 
canisters  of  powder.  I  showed  mm  our 
half  pound  canisters ;  he  said  they  were 
not  small  enough.  I  had  been  to  school 
with  him,  but  for  how  long  I  cannot  say. 
To  the  best  of  my  recollection  it  was  eight 
or  nine  years  ago.  When  he  came  into 
the  shop  I  feigned  not  to  know  him.  He 
asked  if  my  name  was  not  John  Gray.  I 
told  him  it  was.  **  WeU,"  he  said,  "  don't 
you  remember  anyone  of  the  name  of  Ox- 
ford?*' I  said,  "Yes,  I  certainly  do;  I 
went  to  school  with  a  person  of  that 
name."  He  said,  **  Well,  lam  the  same." 
I  asked  him  what  he  had  been  doing  with 
himself.  He  said  he  had  lately  come 
from  Birmingham,  but  he  had  been  in  the 
public  line. I 

By  the  Court :  You  say  you  feigned  not 
to  know  him  when  he  came  in ;  what  was 
your  reason  for  that  ? — I  did  not  wish  to 
make  up  the  acquaintance  again  with 
him.  I  did  not  observe  anything  odd  in 
his  appearance,  not  the  least. 

Sir  Henry  Wheatley, — Examined  by  the 
Attorney  General, 

1  am  keeper    of   Her  Majesty's  privy 

Surse.  I  saw  the  prisoner  in  the  cell, 
[e  came  forward  when  the  door  was 
opened,  and  asked  me,  **Is  the  Queen 
hurt  P  "  Those  were  the  first  words  that 
were  spoken.  We  asked  him  in  what 
situation  he  was.  He  stated  he  was  a  bar- 
boy,  and  had  been  out  of  place  about  ten 
days.  That  was  about  half-past  six  on  the 
game  day. 

The  Earl  of  Uxbridge. — Examined  by  the 
Solicitor  General. 

I  saw  the  prisoner  on  June  10.  The 
prisoner,  from  the  opening  of  the  cell- 


door  where  I  found  him,  addressed'  me  by 
saying,  *'Is  the  Queen  hurt?"  I  said, 
"How  dare  you  ask  such  a  question?" 
He  said  he  had  been  shooting  a  great  deal 
lately,  and  was  a  very  good  shot  with  apis* 
tol,  but  a  better  shot  with  a  rifle.  He  said 
the  pistols  had  been  given  him  on  the  3rd 
of  May,  and  something  else  also,  which  he 
went  on  to  inform  us  was  money,  and  he 
could  have  as  much  of  it  as  he  pleased. 
I  then  said  to  him,  "  You  have  now  ful- 
filled your  engagement."  He  replied,  "  No, 
I  have  not.*  1  said,  "  You  have,  sir,  as 
far  as  the  attempt  goes."  To  that  he  was 
silent. 

Cross-examined  by  Bodkin, 

I  did  not  mention  who  I  was,  nor  did 
Sir  Henry  Wheatley  in  my  hearing.  There 
was  no  reluctance  whatever  to  answer  the 
questions  I  put. 

Samuel  Taylor. — ^Examined  by  Sir 
F.  PoUock. 

I  am  acquainted  with  the  prisoner.  I 
have  known  him  about  twelve  months.  I 
recollect  the  rumour  of  the  Queen  being 
fired  at.  1  saw  the  prisoner  the  evening 
before  that ;  he  showed  me  a  pistol,  and 
said  he  had  been  firing  at  a  target.  I 
asked  whether  it  was  loaded ;  he  replied 
I  that  it  was  loaded. 

Thomas  Greenwood  Lawrence. — Examined 

by  Adolphus. 

I  know  the  prisoner.  He  was  bar-man 
to  Mr.  Robinson  at  a  public-house  in 
Oxford  Street  called  the  "Hog  in  the 
Pound,"  at  the  corner  of  South  Molton 
Street.  One  evening  I  heard  him  say  he  had 
lost  a  half  sovereign  on  a  bet  respecting 
the  shot  at  the  bull's-eye  at  the  snooting 
gallery  in  Leicester  Square.  He  showed 
me  a  flattened  ball.  I  heard  a  person  named 
Roach  remark  that  he  was  more  fit  to 
shoot  at  a  hay-stack  than  at  a  target. 

The  Hon.  John  Oliver  Murray. — Examined 
by  the  Attorney  General. 

I  was  riding  in  Constitution  Hill  when 
the  prisoner  fired.    I  was  the  first  person 
I  that  went  to  the  wall.    I  noticed  a  mark, 
which  I  supposed  to  be  the  mark  of  the 
I  bullet ;  it  was  a  white  mark  on  the  dark 
I  wall  as  large  as  the  palm  of  my  hand ; 
the  mark  was   about  five  feet  from  ^' 
I  ground,  and  rather  in  a  slanting  dire'^'* 
,  from  where  the  prisoner  stood.] 

Cross-examined  by  Bodkin. 

Did  you  not  observe  any  other  mu*- 
the  wall  P — ^There  was  a  kind  of  angt 
mark  on  the  wall,  but  a  very  old  one 
was  near  this  mark.     I  took  notice  of  *■' 
to  mark  the  spot. 
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HsYO  the  goodness  to  describe  what 
kind  of  mark  this  was  P — It  was  a  white, 
round  mark  on  the  wall,  such  as  a  bullet 
wonld  make.  Ic  was  much  larger  than  a 
btiUet.  It  wad  as  if  a  piece  of  the  brick 
was  knocked  oat  by  the  force  of  the  bnllet. 
I  looked  about  for  the  bnllet,  but  found 
none. 

Did  you  find  any  piece  of  brick  ? — I  did 
not  look  for  any ;  I  was  looking  for  the 
bullet. 

Be-examined  by  the  Attorney  General, 

[I  hare  frequently  seen  nmrks  made  on 
a  wall  by  firing  a  bullet  against  it.  The 
first  shot  was  fired  in  a  slanting  direction, 
the  second  shot  was  straight  over  me; 
the  carriage  never  stopped;  it  went 
straight  on  in  the  direction  of  Grosvenor 
Place. 

The  Hon.  WUlia'm  Owen  Stanley. —  Exa- 
mined by  Sir  JP.  FoUock, 

I  was  in  the  Park  about  two  hundred 
yards  from  the  spot  when  niy  attention 
was  attracted  by  the  report.  1  got  to  the 
wall  about  ten  minutes  afterwards  as  I 
could  not  get  over  the  railings  on  account 
of  the  spikes.  I  hare  had  frequent  expe- 
rience in  the  mark  that  a  ball  would  make 
^oing  against  a  wall.  I  saw  a  mark  which 
m  my  opinion  was  decidedly  such  as 
might  hare  been  made  by  a  bullet. 

Cross-examined  by  Taylor. 

I  could  see  the  part  where  the  bullet 
had  struck,  and  a  chipped  brick  which 
had  broken  ofif  about  an  inch  and  a  half; 
where  the  bnllet  struck  it  appeared  to  be 
circular.  I  examined  other  parts  of  the 
wall,  and  there  appeared  to  me  to  be 
another  mark  about  fourteen  yards  &om 
that,  not  quite  a  similar  mark.  It  ap- 
peared to  me  to  be  fresh,  and  such  a  mark 
as  might  have  been  caused  bv  a  bullet.  I 
looked  down  on  the  ground  close  to  the 
marks,  but  found  no  bullet  there :  there 
were  three  little  chimney  sweepers  there. 

Be-examined  by  Sir  F,  Pollocle. 

It  appeared  to  me    to   have  been  an 
angular  strike.    I  have  no  doubt  whatever 
in  my  own  mind  that  the  mark  was  pro- 
■^  by  a  bullet  fired  from  a  pistol. 

uinton. — ^Examined  by  the  Solicitor 
General. 

^  A  playmate  of  the  prisoner's .  The 
uay  before  the  Queen  was  shot  at,  the 
oner  caHed  on  me.  About  a  month 
^e  that,  I  had  been  to'  the  Strand 

ting    gallery  with   him.     He   then 

/ed  me  his  pistols;  they  were  very 

-•A «  Ke  said  a  friend  had  lent  him 


them.  I  almost  think  these  are  the  pis- 
tols {looJci7ig  at  the  pistols  produced)  but  I 
could  not  swear  to  them.  He  had  five  or 
six  shots  at  the  shooting  gallery  in  the 
Strand ;  the  poopl©  at  the  gallery  pro- 
vided the  ball.  The  Monday  before  the 
Queen  was  shot  at  he  showed  me  the 
pistols,  and  said  he  had  been  to  a  much 
better  shooting  gallery  than  the  one  we 
first  went  to;  he  did  not  say  where  it 
was. 

Sarah  Pa^chman. — Examined  by  the 
Attorney  General. 

The  prisoner  lodged  with  me  at  No.  6, 
West  Place,  West  Square,  and  had  done 
so  for  some  six  weeks  before  the  Queen 
was  shot  at.  The  night  the  Queen  was 
fired  at,  some  police  officers  came  to  my 
house  and  tooK  a  box  away  from  the 
prisoner's  room. 

Savfhuel  Hughes. — Examined  by  the 
Attorney  General. 

I  am  an  inspector  of  the  metropolitan 
police.  On  June  10 1  went  to  No.  6,  West 
Place,  and  found  in  the  prisoner's  box  this 
sword  and  scabbard  (producing  them),  a 
black  crape  cap  with  two  red  bows,  a 
powder  flask  containing  about  three 
ounces  of  gunpowder,  a  razor,  a  memo- 
randum book  containing  four  papers,  a 
bullet  mould,  five  bullets,  and  twelve  or 
fourteen  percussion  caps  (producing  these 
articles).  The  bullets  that  were  cast  by 
that  mould  fitted  the  pistols.  I  took  tho 
box  and  articles  to  the  station-house,  and 
the  prisoner  said  they  were  his.  He  said 
he  intended  to  have  destroyed  them  in  the 
morning  before  he  went  out,  but  he  had 
forgotten  them.  The  papers  were  folded 
up  in  the  pocket  book  as  they  are  now ; 
the  three  letters  were  folded  up  as  let- 
ters. 

(These  documents  were  put  in  and  read 
by  the  Attorney  GsneraL)(a) 

—  Tiemey. — Examined  by  the  Attorney 

General, 

I  am  a  police  sergeant.  I  have  this  morn- 
ing measured  the  wall  on  Constitution  Hill. 
The  height  from  the  foot  of  the  wall  is 
nine  feet  four  inches;  it  is  twenty-two 
yards  from  the  wall  to  the  railing  opposite, 
m  rather  a  slanting  direction. 

By  the  Court :  The  foot  of  the  wall  is 
lower  than  the  road.  It  would  make 
about  a  foot  difference ;  that  would  be 
about  eight  feet  four  inches  from  the  road. 
I  saw  a  mark  on  the  wall,  that  is  exactly 
six  feet  from  the  foot  of  the  wall,  or  about 
five  above  the  level  of  the  road. 

(a)  See  sbore,  p.  504. 

R  2 
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James  Brown. — Examined  by  the  Attorney 

General, 

1  am  an  ontrider  behind  the  Queen*s 
carriac^e.  My  hor8e*8  head  was  not  a  yard 
from  the  carriage,  when  the  first  shot  was 
fired.  When  the  last  shot  was  fired  I  was 
close  by  the  side  of  the  prisoner.  As  I 
looked  ronnd  from  the  report  of  the  first 
pistol,  he  was  just  firing  the  next.  I  was 
close  to  it,  within  about  a  yard  of  it.  Two 
or  three  men  got  hold  of  the  prisoner,  and 
I  followed  on  with  Her  Majesty  to  the 
Duchess  of  KenVa. 

Cross-examined  by  Bodldn. 

Two  equerries  usually  attend  Her  Ma- 
jesty. On  this  occasion  they  went  through 
the  garden  to  join  the  carriage  at  the  top 
of  Constitution  Hill.  They  usually  ride 
one  on  each  side  of  the  carriage,  close  to 
the  hind-wheel.  In  this  small  carriage 
Her  Majesty  usually  sat  on  the  left  side. 

He-examined  by  the  Attorney  General. 

In  the  larger  carriage  Her  Majesty 
sometimes  sits  on  the  right  side,  usually 
so,  I  believe. 

Hon.  Fox  Maule  — Examined  by  the 
Attorney  General. 

I  am  Under  Secretary  of  State  for  the 
Home  Department.  I  was  present  when  the 
prisoner  was  before  the  Privy  Council  and 
examined.  When  the  examination  closed, 
the  Secretary  of  State  informed  him  he 
was  at  liberty  to  make  any  observation  he 
chose,  but  at  the  same  time  warned  him 
that  anything  he  said  would  be  taken 
down  in  writing.  The  prisoner  volun- 
tarily made  and  signed  the  following 
statement.  (Statement  read,  as  in  Attor^ 
ney  GeneraVs  speech.) 

The  witnesses  were  examined  in  the 
prisoner's  presence,  and  he  put  questions 
to  them. 

Cross-examined  by  BodJcin. 

1  have  seen  the  prisoner  twice  in  New- 
gate. I  do  not  know  whether  I  put  ques- 
tions to  him.  On  one  occasion,  when  I 
•aw  him,  I  was  given  to  understand  it 
was  at  his  own  request.  He  then  made  a 
statement,  which  the  Governor  of  New- 
gate took  down  with  his  consent.  I  may 
have  put  several  questions  to  him.  I 
found  no  reluctance  to  answer  any  ques- 
tions I  put.] 

Speech  pob  the  Defence. 

Taylor :  Gentlemen  of  the  jury, — It  now 
devolves  upon  me  to  address  you  on  behalf 
of  the  prisoner  who  stands  at  the  bar,  and 
to  remark  on  the  evidence  which  the 
Grown  has  produced  in  order  to  sustain 


the  averments  of  the  indictment ;  and 
also,  if  yon  should  think  that  that  evidence 
leaves  no  reasonable  doubt  on  your  mind» 
that  the  prisoner  discharged  two  pistols 
against  the  Queen,  in  order  to  take  Her 
Majesty's  life,  it  will  be  my  duty  to  show 
you  that  he  was  not  in  a  rational  state  of 
mind,  so  as  to  be  accountable  for  his 
actions.  But  there  is  first  this  one  im- 
portant issue  to  be  determined  before  the 
necessity  arises  for  substituting  the  plea- 
of  unsound  mind,  there  is  that  which  in 
every  case  must  be  proved  to  your  satis- 
faction, namely,  that  the  prisoner  has 
committed  the  crime  charged  against  him. 
That  crime  is  the  highest  known  to  the 
laWj  and  involves  the  heaviest  pnuishment, 
and  you  will  consider  every  point  with  the 
most  anxious  care  before  yon  consign  any 
of  your  fellow  creatures — let  alone  a  boy 
like  this — to  a  fate  so  terrible.  The  Attor- 
ney General,  I  willingly  admit,  has  opened 
the  case  with  a  calmness  and  moderation 
worthy  of  the  high  position  he  holds  at 
the  head  of  the  English  bar,  and  as  the 
representative  of  Her  Majesty. 

Gentlemen,  this  is  the  first  instance  in 
which  a  British  subject  has  stood  in  such 
peril  before  a  British  tribunal  on  a  charge 
of  compassing  or  imagining  the  death  of 
the  Sovereign,   in  which  he  is  bereft  of 
all  the  forms  with  which  the  subject  was 
invested  formerly  by  the  wisdom  of  the 
law  of  England.     Gentlemen,  it  was  the 
proud  boast  of  that  eloquent  advocate,  to 
whom  the  learned  Attorney   General   al- 
luded, when  exercising  his  splendid  abili- 
ties in  the  defence  of  Hadfield  for  firing  at 
the  grandfather  of  the  present  Sovereign, 
it  was  the  proud  boast  of  Mr.  ErsTcine  that 
the  prisoner  stood  covered  under  those 
forms  of  the  constitution,   or,  as  he  ex- 
pressed it,  covered  by  the  whole  armour 
of  the  law.     Gentlemen,  my  client  has  not 
this  protection,    the    panoply  has    been 
removed,  I  will  not  say  whether  wisely  or- 
not.      Lord  Erskine,    on   that    occasion^ 
spoke  of  the  wisdom  of  the  law,  and,  if  so,, 
I  cannot  understand  why  it  was  thought 
necessary  by  the  executive  wisdom  of  the 
nation  to  repeal  that  law.     The  learned 
Attorney  General  stated  in  the  course  of 
his    address    that,    with    regard    to    the 
ofiences  of  insurrection  and  rebellion  and 
constructive  treason,  these  forms  of  law 
still  remain —  and  so  they  do — but  tha' 
the  case  of  an  individual  making  a  di 
attempt  upon  the  life  of  the  Severe: 
they    have    been    repealed    because 
Sovereign  ought  not  be  delayed  in  j 
tice  in  snch  a  case,  or  less  protected  tf 
any  of  her  subjects.    This  remark  at  f 
seems    incontrovertible,    but    when 
come  to  look  at  the  circumstances  un 
which  the  prisoner  is  arraigned  for 
tempting  the  life  of  Her  Majesty,  does 
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AUomey  General  mean  to  say  that  a  per- 
son so  charged  stands  in  the  same  position 
as  if  he  attempted  the  life  of  the  subject  P 
Their  situations  are  extremely  different. 
When  the  life  of  the  Sovereign  is  supposed 
to  be  assailed  bj  the  hand  of  violence,  the 
natural  emotions  of  loyalty  in  the  breasts 
of  Englishmen,  lead  them  to  prejudge  the 
case,  and  addresses  pour  in  to  the  Crown, 
founded  on  the  presumption  that  a  sane 
assassin  has  deliberately  attempted  the 
life  of  the  Sovereign.  I  trust  the  day 
will  never  come  when  Englishmen  wifi 
not  I'ally  round  the  throne  at  the  bare 
thought  of  danger,  and  express  their  loyal 
feelings ;  but  these  exuberant  manifesta- 
tions of  loyalty,  it  must  be  admitted,  are 
most  prejudicial  to  the  accused,  and, 
therefore,  I  say  it  might  have  been  better 
if  the  former  safeguards  had  been  pre- 
served. I  mention  this  that  you  may 
divest  your  minds  of  all  prejudice,  and  of 
all  outside  influence,  and  not  allow  your 
minds  to  be  swayed  unconsciously  by  the 
general  opinion  of  society. 

Gentlemen,  if  you  are  not  satisfied  that 
the  overt  acts  have  been  proved,  you  can- 
not convict  the  prisoner  of  the  treason 
charged  in  the  indictment.  That  the 
prisoner  did  discharge  two  pistols  on  this 
occasion  is  placed  beyond  all  doubt,  but 
you  must  consider  his  intention.  If  it 
was  not  done  with  the  intention  of  taking 
the  Queen's  life,  as  charged  in  the  indict- 
ment, there  is  an  end  of  the  case.  An  in- 
tention to  do  Her  Majesty  some  grievous 
bodily  harm  would  not  suffice — it  is  not  a 
direct  attempt  u^on  the  life  of  the  Queen, 
and  would  be  entitled  to  the  protection  of 
the  statutes,  (a)  You  must  be  satisfied  that 
the  pistols  were  pointed  at  the  Queen,  and 
that  they  were  loaded  with  ball. 

Gentlemen,  it  is  impossible  that  any  man 
in  his  senses  could  have  imagined  such  a 
crime.  This  was  a  low  carriage.  The  pri- 
soner stood  on  the  footway  somewhat  ele- 
vated above  the  level  of  the  road.  If  he  had 
£red  at  the  Queen,  he  would  not  have  had 
occasion  to  raise  the  pistol  at  all.  In  that 
•case,  the  ball  must  have  struck  the  oppo- 
site wall  or  lodged  in  the  ground ;  because, 
the  wall  being  fourteen  or  fifteen  feet 
high,  it  is  quite  impossible  that  the  ball 
could  have  gone  over  it.    If  there  had 

The  statute  of  89  &  40  Geo.  3.  c.  93.  is 
ted  to  cases  of  Ligh  treasun,  '*  where  the 
t  act  or  acts  alleged  in  the  indictment  shall 
[le  assassination  of  His  M^esty,  or  any  direct 
mpi  against  his  life  or  against  his  person, 
treby  his  life  may  be  endangered  or  his  person 
tv  bodily  harm."    6  &  6  Vict.  c.  51.  e.  1. 

ids  the  provisions  of  the  above  Act  to  all 
where  the  alleged  overt  act  or  acts  shall 

an  attempt  to  injure  in  any  manner  what- 
—  tiiA  person  of  ie  Qneen." 


been  any  ball  it  must  have  been  found ; 
because  every  exertion  was  made  to  find 
it,  and  these  exertions  have  utterly  failed. 
According  to  one  witness,  the  man  was 
only  two  yards  from  the  carriage,  another 
thought  eight  or  ten  yards  off.  If  such 
mistakes  are  made  as  to  distance,  may 
there  not  be  a  mistake  also  as  to  the 
pistols  being  pointed  at  the  Queen  ?  The 
hypothesis  of  the  Attorney  Oeneral,  that 
the  balls  went  over  the  wall,  is  totallv 
destroyed.  If  these  marks  on  the  wall 
were  made  by  a  ball,  why  has  not  the 
flattened  ball  been  found  and  produced  P 
Is  it  not  likely  that,  in  an  idle,  silly  frolic,  . 
the  prisoner  discharged  those  pistols 
loaded  with  powder ;  unquestionably  a 
great  outrage,  and  nerfectly  indefensible, 
but  still  that  is  not  the  treason  charged. 

There  is  no  direct  evidence  that  there 
were  any  balls.  In  the  case  of  Blake  v. 
Bernardy{a)  tried  before  Lord  Ahinger  yes- 
terday, the  declaration  stated  an  assault 
with  a  pistol  loaded  with  powder,  ball,  and 
shot ;  and  the  plea,  as  to  the  assault,  was 
not  guilty.  Lord  Ahinger  held  that  it  lay 
on  the  plaintiff  to  show  that  the  pistol  was 
loaded;  for,  if  it  was  not  loaded,  there 
was  no  assault.     So,  if  in  this  case  the 

Sistols  were  loaded  with  powder  and  wad- 
ing only,  the  prisoner  must  be  acquitted. 
As  to  the  prisoner's  declarations  you  must 
take  into  account  the  circumstances  under 
which  they  were  made  in  answer  to  ques- 
tions improperly  put  by  the  police,  and 
perhaps  incorrectly  remembered  owing  to 
the  excitement  and  confusion  of  the  time. 
And  hero  I  cannot  help  calling  attention 
to  a  practice  which  appears  to  be  grow- 
ing up  among  the  police  of  questioning 
prisoners  who  are  taken  into  custody, 
thus  establishing  a  rule  equally  at  vari- 
ance with  the  ancient  mode  of  proceed- 
ing and  the  existing  law  of  the  land. 
Suppose  this  had  been  a  plot  against  the 
Government,  and  that  tne  prisoner  had 
been  employed  as  an  agent  to  effect  the 
murder  of  the  Queen,  and  suppose  that 
such  questions  had  been  put  to  him,  would 
not  the  public  at  once  say  that  it  was  done 
to  entrap  him  into  a  Crown  prosecution. 
Numerous  questions,  it  appears,  were 
asked  him  at  the  police  station,  and  one 
of  the  constables  states  that  the  prisoner 
admitted  that  there  were  balls  in  the  pis« 
tols  ;  but  on  being  questioned  more  closely 
in  cross-examination  the  witness  declared 
that  he  would  not  undertake  to  say  that 
the  prisoner  made  use  of  this  expression, 
but  that  he  believed  the  prisoner  said  so, 
and  that  he  was  repeating  bis  words  as 
nearly  as  he  could.  Setting  aside  any 
supposed  attempt  or  desire  to  bear  hardly 

(a)  9  C.  &  P.  626. 
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on  the  prisoner,  ncthing  is  more  likely 
than  that  a  mistake  may  hare  occarred  in 
the  station-house,  where  it  appears  several 
persons  were  assembled  together  in  a 
crowded  room,  all  naturally  anxiona  to 
know  how  the  transaction  occurred.  Then 
there  is  another  statement  brought  for- 
ward against  the  prisoner  which  does  not 
appear  to  have  arisen  from  any  question 
put  to  him.  When  two  of  the  witnesses 
went  to  the  door  of  his  cell  he  asked  them, 
'*  Is  the  Queen  hurt?"  Now,  although  an 
inference  unfavourable  to  the  prisoner  has 
been  drawn  from  that  fact,  the  question 
may  very  well  have  been  innocently  put. 
Suppose  there  was  only  powder  and  wad- 
ding in  the  pistols,  may  not  the  prisoner 
have  been  under  a  mental  delusion  at  the 
time  he  fired  them ,  and  have  afterwards 
asked  the  question  in  the  same  state  of 
mind,  believing  they  were  loaded  ? 

There  was  a  somewhat  similar  case  to 
the  prisoners  in  1786 — Bex  v.  ElUot.(a) 
The  culprit  in  that  case  came  behind  a 
young  woman  whom  he  had  known,  who 
was  tben  walking  with  another  person, 
and  discharged  two  pistols  at  her  back. 
There  were  two  slight  contusions  dis- 
covered on  examination,  and  the  prisoner, 
when  arrested  and  searched,  was  found  to 
have  two  other  pistols  loaded  to  the  muzzle 
in  his  possession,  with  which  it  was  sup- 
posed he  intended  to  have  killed  himself 
after  he  had  killed  his  victim.  Yet,  not- 
withstanding all  this,  notwithstanding 
that  the  prisoner  expressed  his  satisfac- 
tion at  the  idea  of  his  having  slain  the 
young  woman,  and  his  regret  on  learning 
her  escape,  the  jury  acquitted  him  of  tlio 
intention  to  murder,  on  the  ground  that 
the  pistols  were  not  loaded  with  ball. 
Is  not  this  a  stronger  case  ?  Is  the  evi- 
dence here  sufficient  to  show  that  the 
prisoner  loaded  the  pistols  with  ball,  and 
pointed  them  at  the  Qaeen  to  take  her 
life? 

Gentlemen,  if  you  should  be  of  opinion 
that  the  pistols  were  loaded,  it  then  be- 
comes my  duty  to  present  to  you  that  de- 
fence which  is  principally  relied  upon,  on 
the  part  of  the  prisoner,  and  I  entreat 
your  solemn  and  earnest  attention  to  this 
most  important  part  of  the  case.  I  hope 
to  convince  you  that  the  prisoner  is  not  a 
person  who  would  wilfully  and  in  i)OB8e8- 
sion  of  his  senses  be  guilty  of  this  crime ; 
and  I  am  sure  that,  if  you  can  conscien- 
tiously come  to  this  conclusion,  you  will 
willingly  free  the  subjects  of  this  realm 
from  the  imputation  of  having  one  among 
them  who  would  wilfully  dye  his  hands  in 
the  blood  of  the  Sovereign.  Grentlemen, 
this  would  not  be  the  first  instance  in 


(a)  Old  Bailej  Sessions  Paper;,  1786. 


which  the  life  of  the  Sovereign  baa  been 
attempted,  but  never,  I  rejoice  to  say,  has 
such  an  act  been  done  by  a  person  possess- 
ing a  sane  mind. 

[Counsel  referred  to  the  circumstances 
oi  Margaret  Nicholson* s{a)  attempt  against 
George  3.  in  1786.  That  case  exhibited 
all  the  premeditation  and  contrivance 
shown  in  this  instance,  yet  turned  out 
to  be  so  clearly  the  act  of  a  maniac,  that 
the  authorities  refused  to  institute  pro- 
ceedings and  sent  her  straight  to  Bedlam. 
The  opinion  of  Lord  Coke  has  been  re- 
ferred to,  but  if  that  learned  person  had 
written  at  a  time  when  cases  of  this  kind 
had  been  made  the  subject  of  medical 
description,  he  would  never  have  put 
forward  the  doctrines  that  have  been 
quoted.  In  1790  Lieutenant  JPtr^A  threw  a 
stone  at  the  King's  carriage,  and  though 
there  was  a  certain  degree  of  coherency  in 
the  man,  he  was  placed  in  a  lunatic  asylum 
and  confined  for  life.(5)  In  1800  Hadfield 
fired  a  pistol  at  George  3.  in  Drury  Lane. 
There,  too,  there  was  contrivance  and  pre- 
meditation, yet  the  offender  was  found 
insane,  though  a  motive  was  to  be  found 
in  the  supposed  neglect  of  his  services  in 
savingjthe  Duke  of  For^'^  life.  Here  there 
is  a  great  offence  j  and  it  is  important  to 
consider  whether  there  was  any  motive.] 

Certain  papers  have  been  found  in  the 
possession  of  the  prisoner,  but  this  fact, 
which  was  opened  by  the  learned  At- 
torney General,  as  an  important  feature 
in  the  case,  is  only  an  additional  proof 
of  the  prisoner's  insanity,  and  shows  in 
him  a  mind  diseased.  That  no  such  society 
ever  existed  may  be  taken  for  granted; 
because,  if  in  truth  there  had  been  any 
such  in  existence,  beyond  all  question  ii« 
members  and  its  proceedings  would  have 
been  discovered.  The  prisoner  must  be 
taken  to  have  believed  that  he  belonged 
to  such  a  society ;  but  to  show  the  utter 
absurdity  of  such  a  belief,  it  will  be 
proved  that  the  rules,  as  well  as  the  letters 
and  papers  which  had  been  found,  were 
all  in  his  own  handwriting.  This  in  itself 
is  a  striking  and  cogent  proof  of  his 
insanity.  Every  effort  has  been  made  to 
trace  the  real  existence  of  such  a  society, 
but  in  vain ;  and  the  only  inference  which 
can  be  drawn  from  the  existence  of  these 
papers,  is  that  the  mind  of  the  prisoner 
had  been  worked  npon  by  his  own  absurd 
fancy.  Then  as  to  his  assertion  al 
being  a  good  pistol  shot,  the  evidence 


(a)  Ann  Reg.  1786,  233. 

(6)  22  St.  Tr.  307.    Frith  was  brough. 
for  trial  before  Lord  Kenyon,  C.J.,  who  dire< 
a  jury  to  be  impannelled  to  find  whether 
prisoner  was  in  a  fit  state  of  mind  to  pi 
The  jury,  in  spite  of  his  protests,  found  tb- 
was  not. 
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the  Crown  perfectly  disproves  that.  He 
fired  at  the  carriage,  and  not  only  was  no 
injury  sustained  by  the  Sovereign  and  her 
illustrious  consort,  bat  no  traces  of  injury 
were  found  in  or  aboat  the  carriage.  With 
regard  to  the  probability  of  his  being 
selected  to  put  into  operation  such  a  plan 
as  that  of  the  assassination  of  her  Majesty, 
is  it  likely  that  any  political  society 
would  have  employed  a  boy  of  his  years 
and  want  of  discretion  to  complete  a  scheme 
so  important  and  yet  so  horrible  ?  How 
was  the  act  itself  committed  P  The  pri- 
soner amongst  a  number  of  other  persons 
in  the  open  day,  depriving  himself  of 
every  chance  of  escape,  was  voluntarily 
guilty  of  an  offence  which  subjected  him 
to  condign  punishment.  Did  he  then 
attempt  to  escape?  He  did  not;  and, 
even  when  anotber  person  was  taken  by 
mistake  he  immediately  came  forward 
with  the  declaration  that  he  was  the  man, 
as  if  courting  publicity  and  apprehension. 
What  but  insanity  can  be  inferred  from 
these  circumstances  P  Might  he  not  well 
have  dreaded  his  destruction  by  a  mob 
inflamed  and  excited  against  the  perpe- 
trator of  an  attack  so  dreadful  upon  our 
young  Queen  P  Yet,  with  a  feeling  which 
can  be  deemed  nothing  but  insanity,  he 
persisted  in  forcing  himself  into  a  situation 
in  which  he  could  hope  for  nothing  but 
punishment.  After  his  arrest,  he  was 
teajsed  and  excited,  and  gave  answers 
which  must  not  be  taken  into  account  as 
admissions  that  there  were  balls  in  the 
pistols.  Since  that  time  ho  has  been  the 
subject  of  great  curiosity,  and  various 
statementii,  many  of  them  false,  have  been 
made  concerning  him;  but  you  will  be 
forced  to  the  conclusion,  that  he  was  of 
unsound  mind  at  the  time  of  the  commis- 
sion of  the  act ;  and  it  would  be  as  cruel 
ae  the  assassination  itself  to  deliver  him 
up  to  the  same  doom  as  a  sane  criminal. 
Evidence  will  be  given  to  show  the 
tendency  of  the  bov's  mind  to  insanity. 
His  age  was  just  that  at  which  snch  a 
failing  would  be  likelv  to  develop  itself. 
His  paternal  grandfatner  was  insane,  and 
died  in  a  lunatic  asylum.  His  father  was 
guilty  of  acts  which  clearly  proved  that  he 
ought  not  to  have  been  permitted  to  be  at 
large.  In  the  opinion  of  the  most  eminent 
medical  men  the  great  proportion  of  cases 
litted  into  lunatic  asylums  are  cases  of 
editory  insanity ;  and,  if  you  should 
ise  to  consider  the  case  of  the  prisoner 
Uis  light,  you  will  be  proving  tne  truth 
Lbe  words  of  a  celebrated  physician, 
i  man's  vengeance  follows  (xod*s  visi- 
m.  Bear  in  mind  that  no  ill  conse- 
ice  has  followed  this  attempt.  Her 
isty  the  next  day  entertained  a  party 
ner,  and  went  the  evening  after  to 
Tt.    That  shows  that  her  Majesty 


feels  that  this  must  have  been  tne  act  of 
an  isolated  madman  and  that  she  has 
nothing  to  fear  from  the  machinations  of 
any  secret  society.  When  one  of  the  most 
glorious  predecessors  of  the  Queen  was 
told  by  some  officious  courtiers  that  there 
was  a  plot  of  her  subjects  against  her  life, 
she  exclaimed,  **I  will  not  believe  that 
of  my  people  a  mother  would  not  believe 
of  her  children,"  and  such,  I  am  con- 
vinced, are  the  sentiments  of  our  pre- 
sent gracious  Sovereign.  [Counsel  quoted 
Esquiroli  a  French  physician,  to  show  that 
all  crimes  committed  without  a  motive 
might  reasonably  be  supposed  to  be  caused 
by  insanity,  and  that  this  might  more  par- 
ticularly be  considered  to  be  the  case  when 
the  person  committing  the  crime  made  no 
attempt  to  escape.  The  papers  found  in 
the  prisoner's  box  seemed  to  be  the  com- 
mencement of  the  insanity,  and  the  attempt 
itself  the  consummation  of  the  insanitv. 

.  ^ 

The  whole  of  the  persons  mentioned  in  the 

Eapers  found  in  his  box  were  creatures  of 
is  imagination,  and  the  crape  with  the 
bows,  the  sword,  and  documents  show  that 
he  is  the  victim  of  pitiable  mental  delusion, 
and  an  object  rather  of  compassion  than 
of  vengeance.  There  is  this  difference 
between  the  present  case  and  that  of  Earl 
Ferrers — that  Earl  Ferrers  was  operated 
upon  by  a  most  malignant  and  implacable 
feeling  of  revenge  which  was  a  motive  suffi- 
cient to  account  for  the  crime  in  a  sane 
person.]  What  motive  for  revenge  had  the 
prisoner  against  the  Queen  P  Has  he  ever 
been  traced  to  the  haunts  of  the  disaffected, 
or  been  seen  speaking  at  political  societies  ? 
The  only  companion  of  the  prisoner  who 
has  been  produced  is  an  innocent  little 
boy.  Did  ho  look  like  a  political  leader, 
or  one  who  would  incite  him  to  entertain 
a  deadly  antipathy  to  his  sovereign  P  In 
the  case  of  the  attempt  on  the  life  of  Lord 
Onslow f  tliere  was  a  political  motive,  but 
nothing  of  the  sort  is  proved  in  the  pre- 
sent case.  You  can  adopt  no  hotter  course 
than  to  acquit  the  prisoner,  and  I  feel 
confident  that  while  you  thus  assure  the 
public  that  no  one  exists  among  us  who 
could  harbour  so  base  a  project  as  that 
suggested  by  this  indictment,  her  Majesty 
herself  will  feel  relieved  by  your  decision, 
that  in  this  instance  the  attack  which  has 
been  made  on  her  life  was  that  of  no  sane 
assassin.  The  evidence  which  I  shall  lay 
before  you  on  behalf  of  the  prisoner  will 
enable  you  to  give  to  the  charge,  and  to  the 
national  disgrace  and  dishonour  it  would 
entail,  a  refutation  as  lasting  and  imperish- 
able as  the  records  of  history  upon  which 
hereafter  your  verdict  shall  be  entered.] 

Sandham  Kent, — Examined  by  Bodkin. 

£l  am  a  carpenter.    I  was  acquainted 
with  John  Oxford,  the  grandfather  of  the 
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prisoner.  His  wife  was  my  sister.  He 
was  a  sailor  about  1799,  and  raving  mad. 
I  was  obliged  to  pat  cords  on  him.  He  was 
put  in  Petworth  Bridewell,  and  kept  there 
for  a  fortnight.  We  took  him  to  the  ma- 
gistrate, and  he  sent  him  there.  He  was 
very  queer  at  times  in  his  conduct.  Once 
he  ran  after  me  with  a  spit ;  I  had  not 
given  him  any  provocation.  At  the  time 
he  was  confined  he  broke  the  windows, 
and  smashed  everything  in  the  house. 
The  things  were  not  his  own,  but  my 
father's.  I  did  not  see  him  for  three 
years  after  he  came  out  of  the  Bridewell. 
He  went  to  sea  for  two  years  and  then 
came  home.  While  he  was  in  town,  he 
used  to  be  always  laughing  and  jumping 
about,  like  anybody  quite  gone.  He  was 
after  that  admitted  into  Greenwich  Hos- 
pital.    I  never  saw  him  in  the  infirmary. 

Cross-examined  by  the  Attorney  GeiieraL. 

He  used  to  drink  a  good  deal.  I 
believe  it  was  after  those  drunken  bouts 
that  he  displayed  a  violent  turn.  1  took 
him  before  the  magistrate  at  Petworth, 
for  throwing  down  and  breaking  the 
things  in  the  house,  and  threatening  our 
lives.  He  was  allowed  to  go  at  liberty  from 
Bridewell  on  promising  to  go  to  London. 
I  saw  no  more  of  him  for  some  years ;  he 
continued  his  habit  of  drinking.  He  went 
about  Greenwich  Hospital,  like  anj'  other 
of  the  pensioners,  five  years  or  more. 

Sophia  Oxford. — Examined  by  Taylor. 

I  am  the  widow  of  the  prisoner's  grand- 
father. I  had  been  married  to  him  thirt}'- 
^Ye  years.  He  was  a  sea-faring  man  and 
went  abroad  occasionally,  I  generally  saw 
him  when  he  came  to  England.  He  was 
generally  in  a  very  unsettled  state  of  mind 
when  he  came  to  see  me.  He  was  addicted 
to  drink.  He  was  not  so  much  unsettled 
when  he  had  not  been  taking  liquor  as 
when  he  had.  I  once  saw  a  strait  waist- 
coat put  on  him,  in  1821.  It  was  necessary 
to  have  two  men  with  him.  1  did  not 
know  him  to  be  labouring  under  any  de- 
lusion at  any  time  while  in  the  hospital. 
He  had  high  notions,  and  he  thought  they 
ought  to  have  paid  him  more  homage. 
He  thought  they  did  not  behave  well  to 
him.  In  consequence  of  that  he  broke  the 
things.  They  sent  him  to  Bridewell.  He 
was  about  four  years  in  Greenwich  Hos- 
pital. For  the  last  twelve  months  his 
intellect  appeared  very  steady,  when  he 
kept  from  liquor. 

Sophia  Bartlett, — Examined  by  Bodkin, 

I  am  the  daughter  of  the  last  witness. 
I  remember  the  strait  waistcoat  being  put 
on  my  father.  He  was  conficei  to  bed 
for  about  a  fortnight,  and  afterwards  re- 


covered and  went  to  sea.  I  next  saw  him 
at  Greenwich  College.  He  waii  not 
altogether  insane,  more  of  an  eccentric 
character  at  that  time.  He  told  me  he 
was  the  Pope  of  Rome;  and  he  would 
hoist  his  halbert  over  his  shoulder.  His 
duty  while  on  euard  at  Greenwich  CoUe^ 
!  was  to  open  and  shut  the  gate.  He  would 
sometimes  say  he  was  St.  Paid  ;  that  was 
both  when  at  the  gate  and  when  he  came 
home  too. 

Cross-examined  by  Sir  F.  PoUock. 

I  never  mentioned  it  to  a  doctor.  He 
was  perfectly  harm  less. 

Sarah  Kitchen, — Examined  by  Taylor. 

Aged  seventy-four,  cousin  to  the  pri- 
soner's grandmother,  confirmed  ike  last 
witnesses.  I  also  knew  prisoner's  father 
when  he  was  a  little  boy  at  school.  One 
time  I  saw  him  go  to  the  top  of  the 
house,  get  out  of  the  window,  and  hang 
by  his  hands.  A  person  came  and  told  me 
of  it.  His  mother  was  sitting  in  the  bar 
with  me,  and  she  and  the  woman  went  np* 
stairs,  and  pulled  him  in.  He  was  hanging 
by  the  sasn  at  the  bottom  part  of  the 
window.  I  cannot  say  what  height  the 
window  was  from  the  ground ;  it  was  on 
the  first  fioor.  He  was  hanging  over  the 
street  in  that  way.  He  was  about  twelve 
or  thirteen  years  old. 

Hannah  Oxford. — Examined  by  Bodkin, 

I   am    the    prisoner's  mother.      I   was 
twenty  years  of  age  when  I  married  his 
father ;  he  was  also  twenty.     1  was  ac- 
quainted with  him  about  six  months  be- 
fore  1  married  him.     He  was  sinp^ular 
altogether,  not  like  any  other  man  I  was 
acquainted  with.    I  did  not  marry  him 
with  the  consent  of  my  friends.     I  refused 
to  marry  him  a  great  manv  times :  on 
those  occasions  he  would  pull  a  razor  out 
of  his  side  pocket,  and  bare  his  throat, 
and  say  he  would  cut  his  throat  in  my 
presence  if  I  refused  him.    I  have  at  other 
times  seen  him  with  pistols  and  poison. 
He  would  sliow  me  a  paper  with  oxalio 
acid.    At  the  time  the  rnncess  Charlotte 
was  lying  dead  the  followed  me  out  of  the 
house     with    a     double-barrelled    pistol 
loaded  with  slugs,  and  said  if  I  refused  to 
have  him  he  would  blow  out  his  bra^""    ^ 
before  my  face,  and  I  promised  him  th 
We  were  married  on  the  28th  of  April 
the  following  year,  1818.    The  dajr  bef< 
we  were  married,  a  person  had  written 
his  master  to  inquire  his  character,  and 
was  not  satisfactory ;  it  arrived  that  di 
I  then  told  him  I  would  not  be  married 
him.    On  my  telling  him  that,  he  w< 
into  a  violent  rage,  pulled  out  a  roll 
bank-notes  and  the  licence,  and  burnt  * 
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notes.  I  then  said  I  would  be  married. 
The  notes  were  entirely  consumed.  He 
lighted  them,  threw  them  on  the  ground, 
and  watched  them  burn  out.  They  were 
bank-notes  of  his  own  ;  a  very  large  roll 
of  notes.  He  was  earning  on  the  average, 
I  should  say,  20Z.  a  week  at  that  time. 
He  was  very  skilful  as  a  workman,  and 
very  quick.  He  was  a  gold  chaser, 
which  at  that  time  was  a  very  lucrative 
employment.  He  was  considered  the 
best  in  Birmingham.  We  had  seven 
children.  The  prisoner  was  the  third 
child.  The  first  child  is  living.  At  the 
tioae  I  was  pregnant  of  the  second  child, 
my  husband's  conduct  was  dreadful, 
brutal ;  he  neglected  me  so  that  I  fainted 
three  or  four  times  a  day  for  want  of  food. 
He  once  broke  a  jug  and  threw  a  piece  at 
me.  I  have  the  wound  now.  He  annoyed 
me  dreadfully  by  grimaces,  while  I  was 
pregnant  of  my  second  child :  and  by 
jumping  about  like  a  baboon,  and  imita- 
ting their  grimaces.  That  continued 
during  the  whole  period  of  my  pregnancy 
of  the  second  child.  That  child  was 
barely  bom  alive.  It  was  a  confirmed 
idiot,  and  its  countenance  was  precisely 
as  the  father  looked  when  he  maae  those 
grimaces.  It  put  its  tongue  out  like  he 
did.  It  lived  about  two  years  and  four 
months.  Daring  all  that  time  it  had  not 
the  least  appearance  of  reason.  It  never 
spoke  or  walked.  It  was  very  voracious. 
My  husband*s  conduct  was  much  the  same 
during  my  pregnancy  of  the  prisoner ; 
grimaces,  and  so  on.  He  once  struck  a 
nle  into  my  breast,  and  the  milk  flew  out 
from  the  wound.  That  was  before  the 
birth  of  the  prisoner.  He  kept  a  horse  at 
one  time,  and  I  have  seen  him  bring  the 
horse  into  the  house.  He  led  it  in  by  the 
bridle,  and  he  seemed,  like  a  child  with  a 
toy,  amused  at  his  own  folly.  He  brought 
it  into  the  sitting-room,  and  led  it  about. 
I  have  frequently  applied  to  him  for 
money  for  the  support  of  the  family, 
which  he  has  refusea,  and  abused  me,  and 
he  once  knocked  me  down  and  fractured 
my  head.] 

Was  your  mind  at  all  affected  by  any 

violence  done  to  you  by  your  husband  P — 

When    asleep   I    screamed,    and    I    was 

obliged  to  be  woke  up  in  my  dreams. 

£1  remember  one  day  walking  with  my 

')and,  he  left  me,  saying  he  had  a  box 

;o  off  by  to-morrow,  and  he  must  go 

finish  it.    He  left  me  at  my  mother's 

telling  me  that.    After  that  I  went 

ke    with   the  servant  and    child  and 

d  the  house  locked  up.    It  was  after- 

is  opened,  and  part  of  the  goods  found 

be  removed,  the  house  in  confusion, 

my  husband  gone.    He  was  taken  by 

authorities  of  the  town  next  morning, 

net  of  leaving  Birmingham   for 


.v_ 


London.  I  had  not  had  any  quarrel  with 
him  at  that  time,  not  a  word  or  sentence 
of  anger.  He  then  went  to  Dablin,  where 
he  stopped  four  months,  leaving  me  and 
my  children.  He  did  not  appear  capable 
of  seeing  the  folly  and  wickedness  of 
which  he  was  guilty.  He  would  laugh  in 
the  most  triumphant  manner,  and  he  had, 
I  should  say,  an  almost  supernatural  look 
with  him  when  he  had  done  wrong,  and 
when  I  was  distressed.  The  day  I  was 
put  to  bed  with  the  first  child  he  kicked 
me  violently  because  I  did  not  agree  to 
something  which  he  proposed  to  me  to  do. 
I  have  known  him  take  poison  twice.  He 
took  laudanum  once,  and  Dr.  Bi/rt  Davis 
was  called  in  in  consequence.  He  died 
on  the  10th  of  June,  1829.  The  prisoner 
was  bom  on  the  19th  of  April,  1822. 
For  the  first  seven  years  of  his  life  he 
was  under  my  care.  He  would  burst  out 
crying  when  there  was  no  one  near  him, 
and  no  one  speaking  to  him,  and  he  was 
always  very  troublesome.  It  was  very 
different  to  the  mere  waywardness  of 
childhood.  He  had  a  great  many  other 
very  singular  habits.  He  would  get  into 
a  violent  rage  without  any  cause.  He 
would  deliberately  break  anything,  and 
wilfully  destroy  anything  that  he  took 
in  his  hand.  He  once  pointed  a  pistol  at 
me.  That  was  the  first  day  he  brought 
them  home.  I  should  have  told  you  that 
my  husband,  during  my  pregnancy  with 
the  prisoner,  pointed  a  gun  at  my  head. 
The  prisoner  was  particularly  fond  of  fire < 
arms  and  gunpowder.  I  have  frequently 
beaten  him  for  laughing  when  he  was 
much  younger.  I  once  shut  him  up  in 
the  cellar,  when  my  customers  complained 
of  him.  That  habit  was  continued  up  to 
the  present  time.  He  would  laugh  hys- 
terically after  gloomy  fits,  and  fits  of 
violent  passion.  It  was  an  involuntary 
laugh.  When  at  home,  he  was  in  the 
habit  of  going  on  the  roof  of  the  house 
and  throwing  at  people  as  they  passed. 
He  was  brought  home  one  night  by  a 
policeman,  who  informed  me  he  had  been 
taken  to  the  station-house.  He  had  got 
behind  a  carriage  and  frightened  a  lady 
who  was  in  it  by  making  a  great  noise, 
and  she  was  pregnant,  and  her  husband, 
who  was  a  solicitor,  was  exceedingly 
alarmed  and  angry.  That  was  stated  in 
his  presence.  I  went  next  morning  to 
inquire  after  the  lady's  health,  and  apolo- 
gised. He  took  no  notice  when  he  heard 
this  account.  I  knew  of  his  having  no 
companion  but  Master  Linton,  who  has 
been  examined.  He  never  to  my  know- 
ledge belonged  to  any  club  or  any  meet- 
ing. He  was  always  talking  of  machetJi, 
and  repeating  parts  of  plays,  from  a  very 
little  bov,  and  we  used  to  imitate  him 
because  he  said  it  bo  badly.    He  wanted  to 
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go  to  sea  last  winter.    He  wanted  me  to  •      ABBuming  the  facts  given  in  evidence  to 

go  to  Birmingham  for  50Z.  to  provide  him  ^  be  trae 

as  a  midshipman.  I  told  him  of  the  folly  Attorney  Oeiieral:  My  Lords,  the  witness 
of  his  goin^  to  sea  when  he  knew  nothing  ;  being  a  scientific  person,  I  shall  not  object 
abouc  nautical  affairs.  He  said  he  should  to  their  putting  any  hypothesis  to  him,  or 
have  nothing  to  do  but  to  walk  about  the  referring  to  the  evidence  given,  but  he 
deck  and  give  orders.  I  said,  "But  you  cannot,  I  submit,  be  allowed  to  state  in- 
must  first  learn  navigation."  He  said  he  ferences  drawn  from  all  he  has  heard, 
would  allow  me  half  his  pay,  and  how  '      Aldersox,  B.  :  It  is  putting  him  in  the 

Sroud  I  should  be  of  my  son  when  I  saw  ,  place  of  the  jury.  It  sometimes  is  put, 
is  name  in  the  papers,  Admiral  Sir  Ed-  but  always  by  permission  on  the  other 
ward  0-xford !  When  he  brought  the  pis-  '  side,  as  a  compendious  mode  of  examining, 
tols  home,  I  said,  **How  could  he  think  Bodkin:  From  the  evidence  you  have 
of  laying  his  money  out  in  such  folly'*  P  heard,  are  you  enabled  to  form  any  judg- 
and  be  said,  **  They  were  not  his,  he  was  ^  ment  ae  to  the  sanity  of  the  prisoner? 
saving  them  for  a  young  man."  I  know  Lord  Denmait,  L.C.J. :  That  is  the  worst 
his  handwriting.  (The  witness  proved  the  mode  of  putting  the  question.  If  you  ask 
papers  found  in  the  prisoner's  box  to  be  the  symptoms  of  madness,  the  jury  will 
m  his  handwriting.)  *PP'y  their  minds  to  the  facts  proved,  but 

^,  .     J  -.     .^_    CI  T  •!      ry  7      we  cannot  suppose  all  the  facts  proved. 

Cross-examined  by  the  Solicitor  General     ^^  ^^^  ^^  is  to  give  a  verdict  of  sanity 

Walters,  1  think,  was  his  first  school-  or  insanity  in  place  of  the  jury, 
master's  name.      He   next  went    to  Mr.  ^od^b in :  I  submit  I  ma v  ask  the  witness 
Bohinson'e,   in   the   New   Cut,  Lambeth,  ^g  a  medical  man  what  is  his  opinion  of 
Mr.  Bohinson  used  to  come  and  complain  the  prisoner's  state  of  mind,  assuming  the 
of  his  inattention.     He  next  went  to  a  whole  of  the  evidence  to  be  true  ? 
school  at  Camberwell ;  there  was  the  same  Lgrd  Denma.n,  L.C.J. :  It  clearly  cannot 
complaints  then  of  inattention  and  wild-  be  done.     I  am  not  aware  of  a  case  in 
ness.     Four  years   ago  he    went  to  his  which  it  has  been  contested  or  permitted, 
aunt's  at  Houuslow.    ^  He    went  to  Mr.  i  will  never  permit  it  in  any  case  in  which 
Minton's  from  his  aunt's.     Ho  was  in  the  \  ^^  judge.     It  is  asking  the  witness  to 
same  situation  there,  as  barman ;  he  lived  find  the  prisoner  guilty  or  not  guilty, 
there  twice.    He  lived  about  four  or  five  Aldehson,  B.  :  The  proper  question  is, 
months  with  Mr.  Minton  the  first  time,  if  the  prisoner  is  labouring  under  such 
He  then  came  to  my  house  for  a  short  and  such  symptoms,  is  that  madness  (a)  ? 
time,  and  Mr.  Minton  had  him  back  again.  Bodkin:  Have  you  formed  any  opinion 
He  had  20Z.  a  year  there.     His  next  em-  ^f  the  sanity  or  insanity  of  the  prisoner  P 
ploy  was  at  Mr.  Fair's,  in  Wilderness  Row.  _i  hayg  formed  an  opinion. 
Mr.  Farr  left  the  house.    He  then  came  L^^d  Dejjman,  L.C.J. :  You  cannot  ask 
home  for  a  short  time,  and  then  went  to  the  witness's  opinion   of    the    prisoner's 
Mr.    Bohhison'sy   in   Oxford   Street.      He  sanity,  he  never  having  seen  him. 
gave  Mr.  Eohinsoyi  notice.     Mrs.  Bohinson  Bodkin :  Supposing  a  person  in  the  mid- 
said  he  gave  satisfaction   in  everything  die  of  the  day.  without  any  suggested  mo- 
but  laughing.     I  desired   he  would  look  tive,  to  fire  a  loaded  pistol  at  Hor  Majesty 
out  for  another  place.     He  said  nothing  passing  along  the  road  in  a  carriage,  to  re- 
was  stirring,  and  he  should  rather  wait  i  main  on  the  spot,  to  declare  he  was  the  per. 
till  a  good  place  offered  itself  than  answer    g^^  who  did  it— to  take  pains  to  have  that 
advertisements.     I  got  him  his  first  place,  known,   and  afterwards    to  enter  freely 


and  he  got  himself  the  others. 


into  discussion,  and  answer  any  questions 


Mary  Sumner  spoke  to  seeing  the  pn-  p^t  to  him  on  the  subject,  would  yen 
soner's  father  once  ride  into  his  own  par-  ;  Yeier  such  conduct  to  a  sound  or  unsound 
lour  on  horseback ;  the  general  opinion  gtate  of  mind  ?  —  If  to  that  hypothesis 
was  that  he  was  out  of  his  mind.  |  ^Q^e  added  what  I  deem  a  proof  of  hallu- 

Charles  Marklew,  Mrs.  Oxford's  brother,    cination 

spoke  to  seeing  the  prisoner's  father  once  '      ^y  fj^^  (^^^^  .  The  question  is,  whether 
swallow  a  bottle  of  laudanum  ;  he  always    np^^  those  facts  alone  you  should  jud" 
considered  him  in  a  mad  state.  person  to  be  insane  ?— I  should  iudfire , 

Johii  Birt  Davis.—  Examined  by  Bodlcin. 

A  physician  residing  at  Birmingham, 
a  magistrate  for  the  county  and  coroner 
for  the  borough,  I  remember  attending 
Mrs.  Oxford's  husband  on  one  occasion. 
He  was  labouring  under  symptoms  of 
poisoning  by  laudanum.  I  heard  at  the 
time  of  his  odd  conduct  to  his  wife.  I 
have  been  in  Court  during  this  trial.I 


person  to  be  insane  r — 1  should  judge 
to  be  insane  upon  those  facts  alone,  bn 
should  be  stronger  in  that  opinion  if  '^ 

permitted 

Bodkin:  You  mean  to  state,  upon  j 
oath,  that  if  you  heard  those  facts  sta 
vou  should  conclude  that  the  party  p 
be  mad  ? — I  do. 

(a)  See  the  answer  of  the  judges  to  the 
question  in  M'Naught<m*a  esse,  below,  •*  " 
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Without  making  any  other  inquiry  P — 
Yes ;  taking  this  into  consideration,  the 
absence  of  motive,  the  absence  of  precau- 
tion, the  deliberate  owning,  and  the  free 
discussion  afterwards  of  his  own  conduct, 
criminating  himself  in  that  way  imme- 
diately afterwards,  with  the  danger  staring 
him  in  the  face. 

Suppose,  in  addition  to  those  circum- 
stances, it  was  shown,  that  just  before 
the  transaction,  the  party  had  written 
these  papers  which  you  have  heard  read, 
would  that  conduct  strengthen,  or  other- 
wise, the  inference  that  you  have  already 
told  us  you  draw  ?  —  It  would  greatly 
strengthen  the  inference. 

Cross-examined  by  Sir  F.  PollocJc. 

You  have  answered  some  hypothetical 
questions  put  by  my  learned  friend  oppo- 
site. I  beg  to  ask  you  whether  you  give 
give  that  answer  from  your  knowledge  as 
a  physician,  or  from  your  experience  as  a 
coroner  or  as  a  magistrate,  or  merely  as 
a  member  of  society  ? — I  answer  as  a  phy- 
sician. I  think  the  circumstances  wnich 
have  been  supposed  have,  medically  speak- 
ing, a  tendency  to  prove  insanity. 

By  ike  Court :  We  do  not  exactly  under- 
stand what  you  mean  when  you  say  medi- 
cally P — If,  as  a  physician,  I  was  employed 
to  ascertain  whether  an  individual  in  whom 
I  found  those  facts,  was  sane  or  insane,  I 
should  undoubtedly  give  my  opinion  that 
he  was  insane. 

As  a  physician,  you  think  every  crime 
that  is  plainly  committed  to  be  committed 
by  a  madman  ? — Nothing  of  the  kind ;  but 
a  crime  committed  under  all  the  circum- 
stances of  the  hypothesis. 

What  are  the  circumstances  in  the  crime 
itself  which  you  think  show  madness? — 
The  crime  is  committed  in  open  day,  it 
being  obviously  of  great  magnitude  and 
danger  ;  of  great  atrocity ;  it  is  committed 
without  any  precaution,  without  any  look- 
ing out  for  the  means  of  escape;  it  is 
afterwards  spoken  of  openly,  so  far  from 
concealing  the  criminating  facts  —  facts 
which  might  afford  a  chance  of  escape — 
the  existence  of  the  balls  is  acknowledged ; 
the  free  discussion  of  the  circumstances, 
the  absence  of  motive — by  the  free  discus- 
sion, I  mean  a  free  respondence  to  the 
questions  put  to  him  immediately  after- 
ds  in  the  cell — the  questions  which 
d  Uwbridge  stated  yesterday  he  did  put 
3  said,  on  Lord  Uxbi'idge  entering  the 
"  I  did  it." 

-  Wright, — Examined  by  Taylor. 

.XI  »  police  sergeant  at  Birmingham. 

«  artujled  to  the  prisoner's  father  to 

n  gola-chasing.  He  was  a  man  having 

""'\  mad  ways  with  him,  and  a  great 


brute  to  his  wife ;  I  should  think  he  was 
not  right  in  his  head  half  his  time. 

Cross-examined  by  the  Attorney  General, 

Oxford  neglected  his  work  and  gambled 
and  drank  a  good  deal.  On  one  occasion 
he  presented  a  gun  at  his  wife,  when  iu 
the  family- way  with  the  prisoner.  I  had 
been  out  shooting,  and  I  presented  Mrs. 
Oxford  with  some  of  the  birds,  and  he 
took  the  gun  up  and  pf  escr.led  it  at  her. 
I  took  it  from  him  and  told  him  it  was 
loaded,  and  she  was  very  much  frightened: 
she  was  then  pregnant  with  this  boy. 
When  I  took  tho  gun  from  him  and  said  it 
was  loaded,  he  began  to  pull  faces  at  her. 

Robert  Mead  gave  similar  evidence  as 
to  the  prisoner's  father. 

William  Henry  Partridge,  surgeon, 
spoke  to  attending  Mrs.  Oxford  for  injury 
to  the  head.  It  was  said  to  be  inflicted  by 
her  husband. 

George  Satidon. — Examined  by  Bodhin. 

A  tailor,  with  whom  the  prisoner  lived 
a  twelvemonth  when  he  was  eight  years 
old,  spoke  to  the  singularity  of  his  ways 
and  impish  tricks. 

Cross-examined  by  the  Solicitor  General. 

When  he  was  out  with  other  children 
playing,  he  would  get  nettles  and  beat 
them  very  severely,  and  make  them 
blister  on  their  arms,  which  is  something 
more  than  common  with  children;  and 
at  other  times  he  would  get  up  to  the 
room  window  and  throw  things  out:  at 
other  times,  he  was  very  much  addicted 
to  laughing  and  crying  both  at  a  time, 
and  when  I  asked  him  why  he  did  it,  he 
would  pay  (in  fact  he  would  give  me  no 
straightforward  answer)  he  did  not  know. 
Sometimes  I  would  give  him  a  box  on  the 
ear,  and  instead  of  crying  ho  would  make 
a  very  peculiar  laugh.  Not  being  a  child 
of  my  own  I  did  not  like  to  be  very  harsh 
with  him :  he  was  always  up  to  some  sin- 
gular trick,  always  mischievous,  more 
than  other  boys  generally  are. 

Benjamin  Walters. — Examined  by  Taylor, 

1  am  a  schoolmaster  at  Birmingham. 
The  prisoner  was  under  my  care  a  year  and 
a  half.  His  conduct  was  very  pec  a  liar,  and 
different  to  that  of  other  boys ;  I  always 
found  him  very  different  to  any  boy  I  ever 
had  to  do  with.  I  thought  there  must  be 
something  in  him  contrary  to  other  boys  ; 
his  behaviour  was  different. 

Cross-examined  by  the  Attorney  General. 

He  was  quick  at  learning  when  I  could 
get  him  to  attend.  He  was  a  mischievous 
boy,  and  idly  inclined.  I  have  punished 
him  for  mischievous  tricks  to  other  boys  ; 
and  so  it  went  on  all  the  time  he  was  with 
me. 
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Clarinda  Powell. — Examined  by  Bodkin. 

I  am  the  prisoner's  aunt.  I  employed 
him  as  barman  at  the  "King's  Head," 
Hounslow,  two  years,  and  considered  him 
in  an  ausound  state  of  mind. 

Cross* examined  by  the  Solicitor  General. 

One  night  in  particular  he  put  out  the 
lights  when  the  house  was  full  of  com- 
pany at  ten  o'clock ;  the  hour  of  closing 
was  twelve  o'clock.  There  were  five  gas 
lights  burning.  He  could  not  account 
why  he  did  so.  We  were  likely  to  have  a 
disturbance,  all  the  company  being  in  the 
dark.  I  was  obliged,  at  the  risk  of  my 
life,  to  come  down  stairs,  being  ill  in  bed 
at  the  time,  and  he  was  then  going  on 
violently.  I  was  obliged  to  come  down  to 
soothe  him.  He  read  very  much  while  he 
was  at  my  house  ;  generally  sea  voyages, 
that  was  the  principal.  He  used  to  talk 
in  a  random  way.  I  never  asked  why  he 
left  me.  He  left  me  of  his  own  accord. 
He  was  treated  with  eveiy  kindness. 

ErO-examined  by  Bodkin. 

He  talked  of  becoming  a  great  man. 
He  used  to  talk  of  going  to  sea  ;  that  he 
should  come  to  be  very  great,  and  things 
not  very  likely  to  take  place. 

Joseph  Day. — Examined  by  Taylor. 

I  am  a  greengrocer.  In  1837  I  was  a 
corporal  in  the  Guards,  and  quartered  at 
Hounslow.  I  frequently  saw  the  prisoner. 
It  was  my  opinion  that  he  was  of  an 
unsound  state  of  mind. 

Cross-examined  by  the  Solicitor  General. 

One  morning  I  left  the  house  to  call  the 
roll  of  men  and  I  was  brutally  knocked 
down  with  a  poker,  and  brought  back. 
The  following  morning  I  was  in  conversa- 
tion with  Mrs.  Powell,  and  the  Prisoner 
said,  *'  Should  you  know  the  man  if  you 
saw  him  P  was  he  short,  thick,  thin,  or  a 
tall  man  P  "  and  ran  over  various  things — 
his  height,  age,  and  so  on.  He  said 
nothing  more  about  my  knowing  the  man 
at  that  time.  I  thought  he  was  unsound 
in  that  and  other  instances.  I  had  occa- 
sion to  go  to  the  house  a  week  or  fortnight 
after,  and  he  was  still  laughing  and  jeer- 
ing, and  making  very  curious  remarks, 
and  said,  "  I  would  rather  be  put  to  the 
mouth  of  a  cannon-ball  than  be  served  as 
you  was."  It  was  jeering  me,  and  he 
seemed  pleased  at  the  injury  I  received. 

MwryAnne  Taylor. — Examined  by  Bodkin. 

I  was  in  service  at  Mr.  Minton^s  for 
about  eighteen  months  when  the  prisoner 
was  there.  From  my  observation  I  should 
say  he  was  of  an  unsound  state  of  mind. 


Cross-examined  by  the  Attorney  General. 

He  was  only  full  of  his  laughing  and 
nonsense,  and  strange  ways  about  him. 
Mr.  Minton  gave  him  a  good  character  as 
a  man  that  might  be  trnsced ;  he  thought 
he  might  bo  more  steady. 

William  Hazlewood,  barman,  and  Thomctt 
Parr,  and  Newman  Bohinsoii  of  the  "  Hog 
in  the  Pound,"  publican,  confirmed  the 
last  witnesses. 

Hazelwood  said,  '*  I  have  frequently 
observed  his  strange  habit  of  laughing 
and  crying."  Parr  said,  **  From  my  ob- 
servation of  him  while  he  was  with  me 
I  considered  him  of  sound  mind,  but  he 
was  subject  to  fits  of  laughter  which  at 
times  were  uncontrollable."  Bobinson 
said,  *•'  If  he  let  anything  fall,  or  if  I  did, 
he  would  burst  out  laughing.  He  said  he 
could  not  help  it.  He  was  very  correct 
in  his  conduct  in  all  other  respects.  When 
be  took  money  he  had  just  to  put  ic  into 
the  till." 

John  Tedinan. — Examined  by  Taylor. 

I  am  an  inspector  of  police.  I  knew  the 
prisoner  al  Mr.  Mintoji^s ;  from  my  obser- 
vations of  his  conduct  I  considered  h.im 
unsound. 

Cross-examined  by  the  Attorney  General. 

I  have  gone  into  Mr.  M intones  of  a 
morning  and  found  him  crying  very 
much,  with  his  apron  before  his  face  and 
his  hands  up.  I  saw  that  frequently.  I 
have  asked  him  what  was  the  matter. 
He  said,  **  Nothing  now,  it  is  all  over." 
I  asked  him  if  anyone  had  ill-used  him. 
He  said,  **  No."  At  other  times  I  have 
found  him  laughing  very  much.  I  have 
asked  him  why  he  was  laughing.  He  said 
the  old  women  drank  so  much  gin  it  would 
make  any  one  laugh.  I  said,  "There  are 
no  old  women  here  now."  I  took  Mf. 
Minton* 8  children  to  see  the  Queen  open 
Parliament  in  1839.  The  prisoner  com- 
plained and  said,  **  Wljy  did  not  you  let 
me  goP"  I  said,  **  I  did  not  know  you 
wanted  to  go."  He  said,  **  Oh,  yes,  I  did ; 
I  want  to  see  the  Queen  particularly,  and 
I  am  determined  that  I  will  see  her  some* 
how  or  other."  I  advised  his  master  to 
part  with  him. 

Susannah  Phelps. — Examined  by  Taylor. 

I  am  the  prisoner's  sister.    He  was  living 
in  the  same  house  with  me  when  the  "*- 
cumstance  occurred.    There  was   alw 
something  extraordinary  and  strange  in 
conduct  when  he  was  living  there, 
was  always  firing  pistols  out  of  the  w 
dow,  and  in  the  yard  at  the  back,  a 
pointing  them  at  me.     I  do  not  kn 
whether  they  were  loaded.    I  never  s 
him  load  them.     I  saw  no  oi^com] 
to  see   him    except    lAnton.     He  ne 
received  any  letters. 
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CroBS-ezamined  by  the  Solicitor  General. 

I  only  saw  one  pair  of  pistols.  Ho 
read  a  good  deal ;  he  nsed  to  have  books 
from,  the  library.  Once  he  read  the 
"  Black  Pirate,"  and  *'  Jack  Sheppard," 
and  **  Oliyer  Twist."  I  knew  of  his  going 
to  the  shooting  gallery.  On  the  day  he 
fired  in  the  Park  he  left  home  with  the 
intention  of  going  to  the  shooting  gallery. 
He  left  home  about  ten  minutes  after  three 
o'clock  that  day.  Ho  told  me  he  was 
going  to  the  shooting  gallery,  and  to  buy 
some  linen  for  me  to  make  him  some 
shirts;  and  he  told  mo  he  would  bring 
some  tea  home  from  Twining's,  in  the 
Strand.  I  never  heard  him  talk  about 
"  Young  England,"  or  of  any  society  that 
he  belonged  to  or  said  he  belonged  to. 

JSmily  Chitienden. — Examined  by  Bodkin, 

I  am  a  nursery-maid  at  the  **  Hog  in  the 
Pound."  I  was  there  three  months  with 
the  prisoner.  His  conduct  was  very 
strange  at  times.  1  cotisidered  him  sound 
but  very  eccentric.  1  have  received  a 
letter  from  him  since  he  left  the  house. 
As  far  as  I  can  recollect  it  was  addressed — 

"  Fly  postmao,  with  this  letter  bound 
To  a  public-house,  the  *  Hog-in-the-Pound,' 
To  Miss  Chittenden  there  convey. 
With  speedility  obey  j 
Remember,  my  blade. 
The  postage  is  paid." 

To  this  was  added  the  number  of  the 
house  and  namo  of  the  street ;  it  reached 
me  by  the  post. 

.Christopher  Bay  spoke  to  seeing  the 
prisoner  fire  at  the  Queen.  He  thought 
the  prisoner  fired  rather  up  Constitution 
Hill. 

Bichard  MacdonaJd. — Examined  by 

Bodkin. 

I  am  a  corporal  in  the  90th  Regiment. 
I  saw  the  Queen  fired  at  from  about  a  hun- 
dred yards  off.  I  afterwards  looked  at 
the  g^den  wall.  A  gentleman  on  horse- 
back pointed  out  the  place  where  he 
thought  the  balls  had  struck  the  wall.  I 
observed  a  mark  there.  In  my  judgment 
It  was  not  a  mark  that  had  been  made  by 
»  ball. 

Cross-examined  by  the  Attorney  General. 

"^    aw    two    marks — three  I   saw,  one 
.1  down  still.     Two  qf  them  seemed  to 
been  recently  made. 

Re-examined  by  Bodkin. 

,/  might  have  besn  two  and  a  half  or 
o  yards  apart. 

f  the  Co%i>rt:  I  also   saw    one    about 

ceen  yards  off".    I  saw  three  marks. 

diik  the   one  fourteen  yards  off  was 

-^--^nt-    It  seemed  to  be  quite  newly 


done.    It  might  be  by  a  scraping  with  a 
stick  by  anyone  who  was  loitering  about. 

Hodgkin. — Examined  by  Taylor. 


[[  have  been  a  physician  about  four- 
teen years.  I  have  been  lecturer  on  mor- 
bid anatomy,  and  have  written  some 
works :  lectures  on  pathological  anatomy, 
and  lectures  on  the  promotion  of  health. 

Upon  all  the  circumstances  of  heredi- 
tary insanity  in  the  family,  supposing  a 
crime  is  committed  without  a  motive,  that 
the  party  committing  the  crime  is  subject, 
in  consequence  of  that  crime  (if  brought 
home  to  him),  to  lose  bis  life,  and  that 
on  the  commission  of  that  crime,  instead 
of  attempting  to  es^aj^e  from  justice,  he 
delivers  himself  up  to  the  law  and  seems 
reckless  of  the  consequences,  are  you  as  a 
medical  man  prepared  to  say  whether 
those  circumstances  taken  together  with 
the  commission  of  the  crime,  indicate  a 
sane  or  unsound  &tate  of  mind  in  the 
criminal? — By  themselves  I  should  con- 
sider they  were  circumstances  of  strong 
suspicion,  but  other  facta  should  be  sought 
before  one  could  be  warranted  in  giving  a 
positive  opinion.  Those  would  be  facts 
leading  to  a  strong  suspicion  that  the 
party  was  insane.  If  it  should  also  appear 
that  there  was  a  previous  delusion,  that 
would  certainly  strf^ngthen  the  case. 
Supposing  there  was  inherent  insanity  in 
the  family,  my  opinion,  grounded  on 
cases  which  have  occurred,  would  be 
strengthened  that  the  individual  was  in- 
sane ;  striking  cases  are  on  record. 

Are  there  instances  on  record  of  per- 
sons becoming  suddenly  insane,  whose 
conduct  has  been  previously  only  eccen- 
tric?— Certainly  there  are.  Supposing, 
in  addition,  that  there  was  previous  delu- 
sion in  the  mind,  my  opinion  would  be 
that  he  was  unsound.  Such  a  form  of  in- 
sanity exists  and  is  recognised. 

Cross-examined  by  Sii*  F.  Pollock. 

What  form  of  insanity  do  you  call  it  ? 
— Lesion  of  the  will  it  has  been  called  by 
Le  Marc,  insanity  connected  with  the 
development  of  the  will.  I  should  not 
consider  a  headstrong  porsou  to  be  under 
such  an  influence.  I  mention  lesion  of  the 
will  as  a  term  under  which  a  highly  re- 
puted writer  on  insanity  has  chosen  to 
designate  a  form  of  insanity,  in  which 
flagitious  acts,  sometimes  only  eccentric 
acts,  are  committed.  It  means  more  than 
a  loss  of  control  over  the  conduct.  It 
means  morbid  propensity.  Moral  irregu- 
larity is  the  result  of  that  disease.  I  do 
not  think  I  ever  met  with  a  case  where 
the  only  apparent  symptom  was  moral 
irregalarity,  where  I  had  no  medical  in- 
dication of  physical  disease.  I  think  that 
committing  a  crime  without  any  apparent 


689] 


The  Qiuen  against  Oxford,  1840. 


[540 


motiye  is  an  indication  of  insanity ;  doing 
anything  of  any  sort  without  any  motive 
is  not  an  indication  of  nnsonndness  of 
mind  in  every  instance. 

Be^examined  by  Taylor. 

Do  yon  not  make  a  difference  when  a 
man  has  to  suffer  the  penalty  of  death  for 
the  act  ? — Certainly.  The  species  of  in- 
sanity which  Le  Marc  calls  lesion  of  the 
will  is  a  well-recognised  species  of  in- 
sanity. 

By  tlie  Court :  Do  yon  conceive  that  this 
is  really  a  medical  question  at  all  which 
has  been  put  to  youP— I  do.  I  think 
medical  men  have  more  means  of  forming 
an  opinion  on  that  subject  than  other 
persons.  I  am  supported  in  that  opinion 
Dy  writers  on  the  subject,  by  Lour  a  and 
Le  Marc,  whom  I  have  alluded  to,  who 
is  a  particularly  eminent  writer.  My 
reason  for  thinking  so  is  because  it  is  so 
stated  by  those  writers. 

Why  could  not  any^  person  form  an 
opinion  whether  a  person  was  sane  or  in- 
sane from  the  circumstances  which  have 
been  referred  to  P — Because  it  seems  to 
require  a  careful  comparison  of  particular 
cases,  more  likely  to  be  looked  to  by 
medical  men,  who  are  especially  expe- 
rienced in  cases  of  unsoundness  of  mind. 

"What  is  the  limit  of  responsibility  a 
medical  man  would  draw  ? — That  is  a  very 
difBcult  point.  It  is  scarcely  a  medical 
question.  I  should  not  be  able  to  draw 
the  line  where  soundness  ends  and  un- 
soundness begins.  It  is  very  difficult  to 
draw  the  line  between  eccentricity  and 
insanity. 

Jolin  Co7wlly. — Examined  by  Bodkin. 

[I  am  physician  to  the  Hanwell  Luna* 
tic  Asylum.  I  have  eight  hundred  and 
fifty  patients  under  my  care.  I  have  had 
some  experience  in  the  treatment  of  dis- 
orders of  the  mind.  I  have  seen  and 
conversed  with  the  prisoner.  In  my 
opinion  he  is  of  unsound  mind.] 

Cross-examined  by  the  Attorney  Oeneral. 

When  did  you  see  him  ? — The  day  be- 
fore yesterday  for  the  first  time.  I  saw 
him  on  that  occasion,  and  I  have  been  in 
Court  the  whole  of  yesterday  and  this 
morning.  I  never  saw  him  in  private 
more  than  once  :  that  interview  lasted  per- 
haps half  an  hour.  A  person  who  is  un- 
sound need  not,  in  all  cases,  be  under  the 
care  of  some  person ;  it  depends  on  the 
character  of  the  insanity.  There  may  be 
individuals  who  may  be  at  large,  and 
associate  with  others,  and  still  be  of  un- 
sound mind. 

Do  you  consider  there  is  any  danger  in 
the  unsoundness  you  have  discovered  in 


'  the  prisoner? — ^Certainly  I  do.  He  did 
not  exhibit  any  violence.  He  replied 
willingly  to  the  questions  I  pnt  to  him, 
but  his  answers  were  very  unsatisfactory. 
He  seemed  to  have  a  very  indistinct  im- 
pression of  the  circumstances.  He  knew 
he  was  to  be  tried.  When  1  spoke  to  him 
of  his  trial,  wishing  to  see  what  impression 
it  made  upon  him,  on  two  occaaions  he 
said,  ''What  trial;  whenP"  and  subse- 
quently he  seemed  to  know  the  trial  was 
about  to  take  place  the  next  day,  and 
what  it  was.  I  asked  him  if  he  was  not 
conscious  that  he  had  committed  a  great 
offence  in  shooting  at  such  a  young  and 
interesting  person  as  the  Queen.  He  said, 
"  Oh,  I  might  as  well  shoot  at  her  aa  any- 
body else."  I  examined  the  prisoner's 
head.  It  appeared  to  me  that  the  forma- 
tion of  the  anterior  part  of  the  head  would 
indicate  an  imperfect  development  of  a 
certain  portion  of  the  brain.  1  frequently 
find  that  form  of  head  in  insane  persona. 
There  are  majiy  persons  of  that  form  of 
head  who  are  nut  insane.  My  notes  were 
written  as  soon  afterwards  as  I  could  pos- 
sibly write  them.  They  are  very  brief. 
They  were  not  made  with  any  intention 
of  being  read.    (Beads.) 

"  A  deficient  understandiog ;  shape  of  the 
anterior  part  of  the  head,  that  which  is  gene- 
rally seen  when  there  has  been  some  disease  of 
the  brain  in  the  early  period  of  life.  An  occa- 
sional appearance  of  acuteness,  but  a  total 
inability  to  reason.  A  singular  insensibility  as 
regards  the  affections.  An  apparent  incapacity 
to  comprehend  moral  obligations,  to  distinguish 
right  from  wrong.  An  absolute  insensibility  to 
the  heinonsness  of  his  offence,  and  to  the  peril 
of  his  situation.  A  total  indifference  to  the 
issue  of  the  trial ;  acquittal  will  give  him  no 
particular  pleasure,  and  he  seems  unable  to 
comprehend  tho  alternative  of  his  condemna- 
tion and  execution ;  his  offence,  like  that  of 
other  imbeciles  who  set  fire  to  buildings,  &«., 
without  motive,  except  a  vague  pleasure  in 
mischief.  Appears  unable  to  conceive  anything 
of  future  responsibility." 

By  the  Court :  Of  course  in  that  conver- 
sation you  had  with  him  you  were  watching 
his  manner  as  well  as  what  he  said  P — Cer- 
tainly. My  judgment  is  formed  in  part 
by  his  manner  as  well  as  by  what  he  said. 

Did  you  try  to   ascertain  whether  he 
was  acting  a  part  with  you  or  notP — ^I 
tried  to  ascertain  it  as  well  as  I  possiblv 
could;  my  judgment  is  formed  upoTi 
the  circumstances  together. 

Ckawne, — Examined  by  Taylo 


[I  am  a  physician  of   Charing  C 
Hospital.    I  have  been  a  physician  twc 
or  thirteen  years.    I  am  lecturer  in  t 
hospital  on  medical  jurisprudence.! 

If  you  heard  of  a  person  committiuj 
crime  without  the  ordinary  indaoem^ 
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to  crime,  either  reyenge  or  interest,  and 
that  crime  exposes  him  to  loss  of  life,  and 
he  seems  reckless  of  conseauences,  and 
delivers  himself  into  the  hanos  of  justice, 
and  appears  wholly  exempt  from  anything 
like  consciousness  of  responsibility  for  the 
act,  what  opinion  should  you  form  of  that 
state  of  mmd? — I  should  consider  it  an 
exceedingly  strong  indication  of  his  being 
in  an  unsound  state  of  mind;  a  propensity 
to  commit  acts  without  an  apparenc  or 
adequate  motive  under  such  circumstances 
is  recognised  as  a  particular  species  of 
insanity  called  in  medical  jurisprudence 
lesion  of  the  will.  I  do  not  know  a  better 
term.  It  is  an  old  term.  It  has  been 
called  moral  insanity.  May  I  be  allowed 
to  give  you  an  example  P  It  is  by  no 
means  an  uncommon  thing  for  me  to  have 
patients  who  complain  to  me  that  they 
are  impelled  with  a  strong  disposition  to 
commit  suicide,  of  the  madness  of  which 
act  there  can  be  no  doubt,  and  yet  there 
is  no  one  symptom  about  those  people  in- 
dicating mental  disease ;  there  may  be  a 
slight  degree  of  general  indisposition,  but 
no  symptoms  at  all  of  an^  mental  irregu- 
larity. T^ese  patients  will  say,  "  I  have 
nothing  to  complain  of,  I  have  no  unhappy 
nerwB,  I  have  no  disappointment,  I  have 
no  unsatisfied  wish;  my  husband  (if  the 
case  be  so)  is  kind  to  me  ;  I  have  nothing 
at  all  to  impel  me  to  the  act  but  a  strong 
impulse."  I  have  been  asked  to  prescribe 
for  such  cases,  not  in  one  sex  only,  but 
both  in  men  and  women. 

Now,  in  that  sort  of  mental  disease,  is 
it  quite  consistent  with  the  person  per- 
forming the  functions  of  life  and  the 
duties  of  life  with  accuracy  P — There  is  no 
doubt  of  it ;  they  can  perform  the  duties 
of  life  with  accuracy ;  I  do  not  say  with 
the  same  facility.  I  saw  the  prisoner  in 
Newgate  the  day  before  yesterday,  by 
permission  of  the  Secretary  of  State,  in 
company  with  Dr.  Conolly,  Mr.  Clarke,  and 
Mr.  2£avJe.  I  had  some  conversation  with 
him. 

Kow,  from  the  conversation  you  had 
with  him,  and  the  opportunity  you  had  of 
observing  him,  what  is  your  opinion  as  to 
the  state  of  his  mindP — I  should  consider 
that  his  state  of  mind  is  essentially  un- 
sound ;  there  seems  a  mixture  of  insanity 
with  imbecility.    I  regard  the  incapacity 
'-^  -sontrolling    laughing    and    crying  as 
^fs  of  imbecility,  not  as  positive  proofs 
hemselves,  but  as  assisting  to  form  my 
ion. 

ns-examined  by  the  SoUcUor  General. 

B  propensity  to  suicide  in  the  patients 

rk  of,  were  they  persons  perform- 
bhe  duties  of  social  lifeP — They 
>j)eraonsproceedinfl^with  their  duties 
-^nd  m  all  their  ordinary  avoca- 


tions.   Despondency  of  mind  is  very  often 
connected  with  disorders  of  the  stomach, 
but  it  very  often  happens  that  the  physical 
cause  has  not  been  obvious,  and  has  not 
developed  itself  at  all ;  it  is  not  at  all  ne- 
cessary that  the  physical  cause  should  be 
obvious.    In  such  cases  I  prescribed  for 
disease  in  the  stomach ;  I  found  those  re- 
medies did  operate  on  the  mind.     Laugh- 
ing and  crying  without  control   is  con- 
nected with  hysteria,  and  also  with  im- 
becility.    Grenerally,  when  connected  with 
hysteria,  it  is  associated  with  the  sensa- 
tions, there  must  be  fainting  and  globus 
hystericus,  which    arises    in  the    throat. 
[The  questions  put  to  the  prisoner  were 
not  numerous;    some  were  put   by  one 
gentleman,  and  some  by  another.    I  en- 
deavoured to  impress  upon  him  that  he 
was  labouring  under  error  when  he  con- 
sidered it  was  incapable  of  being  proved 
there  were  balls  in  the  pistols  ;  I  assured 
him,  in  a  manner  I  thought  most  likely  to 
make  him  believe  there  really  were ;  that 
the  fact  of  there  being  balls  in  the  pistols 
would  be  proved  against  him ;    that  his 
responsibility  was  a  terrible  one,  and  in 
all   likelihood    it  would  end    in    capital 
punishment,  and  if  he  knew  whether  that 
was  decapitation.     He  said  he  had  been 
decapitated  in  fact  a  week  before,  for  he 
had  a  cast    taken  of   his  head.      I  en- 
deavoured to    make  him  understand    it 
would  be  proved  that  there  were  balls  in 
the  pistols.    I  knew  he  had  the  impression 
that  it  could  not  be  proved,  from  questions 
asked  by  myself.     Something  was  said  to 
that  effect  by  him.    He  insisted  that  there 
were  no  balLj  there.     The  fact  did  not 
occur  to  me  before.    I  do  not  remember 
his  words,  but  the  remark  was  to    the 
effect  that  it  was  impossible.    The  ques- 
tion as  to  whether  he  was  not  concerned 
about  his  mother  he  treated  with  indiffe- 
rence, and  seemed  to  be  totally  destitute 
of  feeling,  apprehension,  or  thought   on 
the  subject.    During  the  whole  time  I  was 
struck  with  a  very  pecul  i ar  manner.  There 
was  not  an  instant  (though  I  believe  it  is 
partly  habit)  that  he  was  not  playing  with 
a  pencil  and  a  piece  of  india-rubber,  with 
which  I  found  him  drawing.    When  we 
went  into  the  room  he  was  quietly  draw- 
ing, with  a  pencil  on  a  piece  of  paper, 
something  like  a  landscape.    During  the 
whole  conversation  he  was  leaning  with 
his  head  on  one  hand,    with  the  other 
flapping  about  with  a  piece  of  india-rubber, 
sometimes    clapping  one  pencil    against 
another ;  in  fact,  a  manner  entirely  with- 
out acute  feeling  or  acute  consciousness ; 
and  in  order  to  ascertain  how  far  what  I 
would  call  dulness  of  manner,  that  pe- 
culiar manner,  might  indicate  idiocy  even, 
I  desired  him  to  get  up  and  walk ;  and  if 
I  had  supposed  that  he  was  acting  when 


54S] 


The  Queen  against  Oxford,  1840. 


[544 


be  was  clapping  the  india-rubber  abont, 
that  idea  would  entirely  have  been  done 
away  with  by  the  manner  in  which  he 
walked  across  the  room,  which  he  did 
with  a  great  deal  of  lightness,  liveliness, 
briskness,  and  smartness,  not  at  all  as 
if  endeavouring  to  put  on  a  peculiar 
manner.  It  occurred  to  me  that  it  was 
perfectly  natural,  not  as  if  he  was  acting 
or  making  the  least  pretence.  The 
interview  lasted,  perhaps,  about  three 
quarters  of  an  hour.  I  did  not  make  any 
note  of  the  conversation,  either  at  the 
time  or  after.] 

Did  you  form  any  opinion  at  all  from 
the  prisoner's  manner  during  the  trial  ? — 
I  did.  I  considered  that  manner  was  a 
continuation  of  the  same  kind  of  manner, 
but  under  some  restraint  here.  [I  have  no 
observation  to  make  as  to  the  form  of  the 
head.  I  also  subjected  the  prisoner  to 
what  is  called  the  arithmetical  test.  I 
infer  nothing  from  it.  I  merely  mention 
it  because  it  did  occur.  He  was  pretty 
ready  in  casting  up,  but  not  ready  in  sub- 
traction. I  am  not  quite  certain  whether 
at  the  moment  he  was  giving  his  attention 
to  it ;  indeed,  I  consider  it  is  a  fallacious 
test. 

James  Fernandez  Clarice. — Examined  by 

Botilciyi. 

I  am  a  practising  surgeon,  and  have 
been  so  between  three  and  four  years.  I 
have  had  some  experience  in  the  treat- 
ment of  insane  persons,  such  as  usually 
falls  to  the  lot  of  the  general  practitioner, 
perhaps  a  little  more,  for  having  been  so 
short  a  time  in  practice.  I  have  been  in 
the  habit  of  attending  the  family  of  the 
prisoner.  I  have  known  him  nearly  two 
years.  I  accompanied  Dr.  Conolly  and 
Dr.  Choione,  in  their  visit  to  him,  the  day 
before  yesterday.  I  have  formed  an 
opinion  as  to  the  state  of  his  mind ;  not 
from  that  alone,  but  from  other  circum- 
stances which  I  had  had  personal  oppor- 
tunity of  seeing.! 

What  is  the  opinion  you  have  formed 
as  to  the  state  of  his  mind? — That  it  is 
decidedly  that  of  imbecility.  I  consider 
it  more  imbecility  than  anything.  I  do 
not  like  giving  definitions.  In  my  judg- 
ment he  is  decidedly  of  unsound  mind. 
During  the  time  I  have  been  attending 
his  mother  and  sister  occasionally,  I  have 
had  opportunities  of  seeing  the  prisoner, 
and  his  mother  has  frequently  mentioned 
to  me  that  she  thought  that  there  was 
something  exceedingly  peculiar  about  him, 
and  asked  what  I  thought.  The  chief 
thing  that  struck  me  was  the  laughing, 
which  has  been  so  much  dwelt  upon,  the 
involuntary  kind  of  laughing,  with  what 
perhaps  we  might  call  a  kind  of  general 
hysterical  tendency  in  him.    He  did  not 


'  seem  to  me  to  have  that  sufficient  control 
over  the  emotions  which  we  generally  find 
in  sane  individuals. 

I  Did  you  notice,  at  any  time,  any  other 
I  symptom  that  is  usually  connected  with 
'  hysteria  ? — My  interviews  with  him  were 
not  prolongea,  and  my  attention  was 
attracted  to  him  chiefly  by  the  desire  of 
his  mother,  who  said  she  was  afraid  he 
was  getting  in  the  way  that  his  father 
was.  I  did  not  know  his  father.  I  put 
one  or  two  questions  to  him,  when  I  saw 
him  in  Newgate.  I  heard  questions  put 
by  the  other  medical  men  as  well,  and  the 
answers  which  he  gave.  I  watched  his 
manner  during  the  interview. 

Did  it  appear  to  you  to  correspond  with 
his  manner  on  former  occasions  on  which 
you  had  seen  him,  or  to  differ? — ^Much 
the  same  character.  Great  insensibility 
to  all  the  impressions  which  were  at- 
tempted to  be  made  upon  him.  On  one 
occasion,  some  time  a^o,  my  attention 
was  more  particularly  directed  to  him, 
from  a  circumstance  which  this  occurrence 
\  has  brought  very  strongly  to  my  recollec- 
tion ;  I  think  it  is  about  five  months  since 
I  was  on  a  visit  at  his  mother's  houfle.  I 
called  in  my  rounds  to  see  her.  She  was 
very  poorly  at  the  time.  If  I  recollect 
right,  he  was  sitting  at  the  fire  reading  a 
book.  He  took  no  notice  of  me  when  I 
entered,  and  seemed  to  bo  absorbed  in 
what  he  was  reading.  His  mother  made 
some  observation  to  him  ;  such  as,  "  How 
rude  you  are."  *'  Why  not  take  notice  of 
Mr.  Clarice?"  "Why  sit  there  and  be- 
have  in  this  kind  of  way?"  He  did  not 
seem  to  notice  the  observation  of  his 
mother  at  all.  He  seemed  still  to  be 
absorbed  in  the  book.  She  put  the  ques- 
tion to  him  again,  and  there  was  still  the 
same  apparent  reverie:  and  when  she 
touched  nim,  to  put  him  in  mind  that 
some  one  was  there,  he  jumped  up  in  a 
fury,  such  as  at  the  moment  alarmed  me, 
and  swore  that  he  would  **  stick  her,"  I 
think  was  the  expression  he  made  use  of; 
but  certainly  it  was  such  an  expression 
that  at  the  moment  I  drew  back,  thinking 
he  meditated  some  violence.  After  this 
transaction  had  occurred,  the  mother 
called  on  me  in  great  trouble,  and  made 
a  communieation  to  me,  upon  which  I 
wished  to  see  the  prisoner,  accompanying 
that  with  some  opinion  of  my  own,  whioh 
I  had  formed.  I  did  not  see  the  prisv. 
until  the  day  before  yesterday,  when 
permission  of  the  Secretary  of  State 
obtained.  I  had  made  application  at 
Home  Office  on  the  Monday. 

In  cases  of  hereditary  insanity  is  ti 
any  particular  period  of   life   at  wh 
medical  writers  consider  it  likely  to  bn 
out,  to  appear  P — In  that  kind  of  insan 
particularly,  which  is  connected  with  - 
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of  Tiolence,  Esqutrol  says,  in  several 
cases  which  bear  great  analogy  to  the  one  ' 
which  we  might  suppose  to  exist  at  pre-  | 
sent — in  six  of  those  oases  I  think — that 
three  of  them  took  place  at  the  age  of 
puberty,  between  the  ages  perhaps  of 
fourteen  and  twenty. 

Cross-examined  by  Sir  F,  Pollock, 

n  never  prescribed  for  the  prisoner,  I 
did  not  recommend  any  course  of  treat- 
ment. I  considered  that  the  disease  was 
mental,  one  of  those  weak  minds  which, 
under  little  excitement,  might  become 
overthrown.  I  did  not  alarm  the  mother, 
for  she  is  an  exceedingly  nervous  woman. 
I  recommended  no  course  of  conduct,  diet, 
or  treatment  whatever.] 

In  short,  I  am  to  understand  that  yon 
never  gave  any  advice  on  the  subject,  of 
any  kind  whatever,  to  his  mother?— 
Simply  in  conversation ;  I  gave  my 
opinion  rather  as  to  his  state  than  any 
advice,  nothing  further.  I  never  gave 
any  advice ;  I  was  never  asked  my  advice. 
I  am  not  aware  of  any  medical  treatment 
likely  to  be  useful  in  cases  of  hereditary 
insanity,  I  was  told  he  lived  a  regular 
life  ;  no  intemperance,  no  late  hours.  His 
bodily  health  appeared  good. 

This  closed  the  case  for  the  defence. 

Reply, 

[The  Solicitor  General  denied  that  there 
was  any  wish,  on  the  part  of  the  Crown,  to 

Eress  with  undue  severity  on  the  prisoner, 
ut  the  acquittal,  to  be  satisfactory,  must 
be  founded  on  evidence.  Violence,  irre- 
gularity of  conduct,  nay,  insanity  itself, 
might  exist  without  doing  away  with  the 
responsibility  of  his  conduct.  •  I  first  ask, 
Was  the  Queen  the  object  of  attack  P  No 
other  individual  fiDed  that  station  in 
society  which  could  present  such  an  object 
of  attack  as  the  Queen,  whether  to  a  sane 
or  insane  person.  Had  the  prisoner  aimed 
at  anyone  else,  would  his  anxious  inquiry 
have  been  about  the  Queen  ?  She  was  the 
sole  object  of  his  attention ;  no  other 
individual  occurred  to  his  mind. 

What  was  the  object  of  firing  ? — destruc- 
tion.    Can  any  other  be  suggested  P    One 
pistol  was  fired;   and  if  his  object  had 
been   to  create  alarm  merely,  why  dis- 
•ge    the  second?      Suppose  the  two 
Clemen  were  mistaken  as  to  the  marks 
the  wall.    If  you,  gentlemen,  have  ever 
charged  guns  or  pistols  and  attempted 
3ok  for  the  balls  you  will  know  the 
?nlty,  even  in  a  limited  space,  of  find- 
a  ball.    Consider  the  height  of  the 
..    A  very  slight  elevation  of  the  muz- 
TOuld  be  sufficient  to  carry  the  ball  over, 
second  pistol  was  fired  up  the  road  ; 
'^  —1  extremely  difficult,  of  course,  to 

32. 


see  what  direction  it  took.  It  would  be 
a  very  dangerous  doctrine  to  promulgate 
that,  when  a  person  fires  a  pistol  at  an- 
other, he  cannot  be  made  amenable  to  the 
law  because  the  bullet  with  which  it  was 
loaded  happens  not  to  be  found.  As  to 
the  case  cited  of  Blake  v.  Barnard,  it  has 
no  analogy  with  the  present  case  because 
of  the  absence  in  that  case  of  all  evi- 
dence of  the  possession  of  the  powder 
and  balls.  Here  the  pistols  were  dis- 
charged; and  when  the  party  who  fired 
them  off  is  proved  to  have  had  powder  and 
bullets  in  his  possession,  no  person  can 
doubt  the  object.  What  was  the  motive 
for  firing  the  pistol?  The  intention  of 
the  prisoner  could  not  have  been  merely 
to  excite  a  laugh,  to  create  mischief,  and 
to  cause  a  public  excitement.  The  firing 
of  the  second  pistol  shows  that  the  inten- 
tion was  to  produce  death,  and  therefore 
that  the  pistols  must  have  been  loaded. 
The  prisoner's  remark,  **  If  your  head 
had  come  in  contact  with  the  ball  you 
would  have  found  that  there  was  a  ball 
in  the  pistol*'  is  a  direct  admission 
that  they  were  loaded.  The  question, 
"Is  the  Queen  hurt?"  distinctly  im- 
ports that  an  act  had  been  committed 
by  which  the  Queen  could  and  might  have 
been  hurt.  What  would  be  the  condition 
of  society,  exposed  as  we  all  are  to  such 
attacks,  and  the  infliction  of  death  by 
such  means,  if,  with  the  evidence  of  pre- 
vious preparation  of  the  means,  the  use  of 
balls  and  pistols,  inquiries  as  to  the  effect 
of  their  discharge,  and  whether  the  parties 
were  hurt,  coupled  with  admissions,  inci- 
dental and  direct,  of  the  fact  that  balls 
were  in  the  pistols — ^what  would  be  tho 
state  of  society  if  evidence  like  this. were 
to  leave  an  assassin  the  chance  of  escape, 
merely  because  the  balls  could  not  be 
found  P 

The  doctrine  of  irresponsibility  seems 
equally  dangerous.  The  rule,  as  I  under- 
stand it,  is  not  subject  to  much  ambiguity, 
and  any  difficulty  that  may  arise  will  be 
in  its  application  to  the  facts.  Mr.  Er- 
shine's  speech  is  considered  by  medical 
men  as  correct,  and  you  may  take  the  rule 
from  what  he  said  in  defence  of  Hadfieli^ 

"  Delusion,  therefore,  when  there  is  no  phrenzy 
or  raving  madness,  is  the  true  character  of  in- 
sanity ;  and  where  it  cannot  be  predicated  of 
a  man  standing  for  life  or  death  for  a  crime,  he 
ought  not  in  my  opinion  to  be  acquitted ;  and, 
if  the  courts  of  law  were  to  be  governed  by  any 
other  principle,  every  departure  from  sober 
rational  conduct  would  be  an  emancipation  from 
criminal  ju8tice."(o) 

He  goes  on  to  say  : — 

**  The  connexion  between  the  disease  and  tho 
act  should  be  apparent ;  where  the  connexion  is 


(a)  27  St.  Tr.  13 U. 
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doubtful,  the  judgment  should  certainly  be 
most  indulgent  from  the  difficulty  of  diving 
into  the  secret  sources  of  a  disordered  mind ; 
but  I  still  think  that,  as  a  doctrine  of  law,  the 
delusion  and  the  act  should  be  connected." 

The  trae  principles  of  the  law  were  laid 
down  by  Lord  Lyndhurst  in  B.  v.  Offord.(a) 
In  summing  up  he  8aid : — 

**  In  order  to  acquit  the  prisoner  you  must  be 
satisfied  that  he  did  not  know  when  he  com- 
mitted the  act,  what  the  effect  of  it  would  be 
with  regard  to  the  crime  of  murder  with  which 
he  is  charged.  The  question  is :  Did  he  know 
that  he  was  committing  an  offence  against  the 
laws  both  of  God  and  man  ?  " 

The  prisoner  was  traced  at  school,  and 
trom  Bcnool  into  three  distinct  serrices,  and 
never  treated  as  mad.  Was  the  prisoner 
capable  of  knowing  that  the  consequence 
of  his  act  might  be  the  infliction  of  death, 
that  he  would  thereby  subject  himself  to 
punishment?  Where  can  you  find  any 
delusions  existing,  inducing  the  prisoner 
to  commit  the  act?  Evidence  of  insanity 
where  the  prisoner  has  not  been  confined 
should  always  bo  received  with  caution, 
especially  where  the  persons  giving  evi- 
dence have  invariably  treated  the  person 
as  sane.  As  to  the  hereditary  taint,  the 
grandfather  behaved  with  violence.  They 
treated  him  as  a  criminal,  and  the  magis- 
trate sent  him  to  Bridewell.  If  he  were 
mad  he  should  have  been  committed  to  an 
asylum,  not  to  gaol;  should  have  been 
soothed,  not  excited  ;  and  those  who 
treated  him  as   a  criminal  come  here  to 

grove  him  mad.  How  was  he  released  ? 
►n  his  promise  to  leave  the  place — the 
promise  of  a  madman.  He  was  then  ad- 
mitted into  Greenwich  Hospital.  Is  it 
likely  a  man  observing  all  the  regulations 
of  Greenwich  Hospital  for  five  years 
could  be  considered  mad?  Would  he 
have  been  excused  if  charged  with  forgery 
or  fraud,  on  the  ground  of  insanity  ?  We 
very  frequently  hear  remarkable  medical 
evidence ;  and  if  these  eccentric  acts  were 
proof  of  insanity  many  persons  who  ride 
over  pavement*,  knock  down  watchmen, 
and  commit  similar  freaks,  are  laying  up 
a  large  stock  of  excuses  for  the  commis- 
sion of  crimes.  I  regret  that  the  mother 
of  the  prisoner  should  have  been  called, 
but  she  spoke  of  the  misconduct  of  hus- 
band and  son  with  great  firmness  of  nerve. 
Did  she  consent  to  marry  a  man  she 
thought  mad  ?  Take  her  judgment  of  his 
sanity  from  the  fact  of  marriage.  The 
father  was  not  treated  as  a  madman,  nor 
was  the  son.  It  is  most  important  to 
chock  the  evidence  given,  especially  when 
the  witnesses  were  relatives,  by  the  con- 
duct of  the  parties  giving  it.     At  school 

(«)  5  C.  &  P.  169. 


the  prisoner  was  corrected;  his  mother 
corrected  him.  Would  the  mother  have 
confined  her  child  in  a  cellar  because  he 
was  insauo  ?  She  corrected  him  for  the 
very  faults  now  put  forward  as  proofs  of 
insanity.  On  not  one  occasion  was  he 
treated  as  a  lunatic,  and  no  evidence  suf- 
ficient to  make  void  a  civil  contract  has 
been  given.  From  the  fact  that  Oxford  was 
never  known  to  talk  about  his  conspiracy, 
I  draw  the  inference  that  the  existence  of 
the  society  of  Youn^  England  was  not  a 
delusion  of  the  bram,  but  that  the  lad 
knew  all  the  time  it  was  a  foolish  fabri- 
cation. Oxford  was  trusted  by  his  em- 
ployers, and  did  not  leave  one  of  them  on 
account  of  mental  incapacity.  He  laughed 
and  cried  frequently ;  but  it  does  not  ap- 
pear that  he  laughed  when  he  had  his 
ears  boxed  or  was  beaten,  or  that  he  cried 
when  he  was  pleased.  Like  other  men 
his  laughter  was  elicited  by  joy,  and  his 
tears  flowed  from  sorrow. 

The  trick  of  laughing  suddenly  with- 
out cause  is  so  common  that  if  this  were 
a  token  of  imbecility  the  lunatic  asylum 
would  overflow  with  gigglers.  I  do 
not  wish  to  introduce  anything  ludicrous 
into  such  a  case,  but  I  believe  a  letter 
was  once  directed  to  Sir  Freder\4ik  PoU 
lock^s  brother  thus : — 


« 


This  is  for  David  Pollock,  Esquire, 
For  him  in  Elm  Court  enquire, 
On  the  first  floor,  look  no  higher, 
Ther^  you'll  catch  him ; 

He'll  pay  you  twopence  for  this  letter. 
He  never  paid  it  for  a  better, 
If  he  does  not,  like  a  setter. 
Watch  him." 


Doggerel  poetry  in  the  direction  of  a 
letter  is  no  proof  of  insanity;   for  this 
address  was  actually  written  on  a  letter 
to  Mr.  Polloch  by  a  celebrated  literary 
character  of  the  day.   The  prisoner  having 
all  along  displayed  a  morbid  desire  to  bo 
talked  about,  these  letters  written  by  him 
are    referable  to    the  same   feeling    and 
object.      Is  his    making  no  attempt    to 
escape  an  indication  of  an  unsound  mind  ? 
If  he  had  made  such  an  attempt  it  would 
have  been  a  great  proof  of  madness.    He 
was  surrounded  on  all  sides  by  the  multi- 
tude.    He  took  such   a  reasonable  view 
of  his  situation  as  to  see  that  he  had  no 
chance  of  escape,  and  gave  himself  up 
quietly.     There  was  an  iron  railing  on 
side  and  a  wall  on  another,  and  on 
sides  the  Queen  was  surrounded  by  . 
best  guards,  though  not  in  red  coats, ' 
people,  who,  one  and  all,  were  ready 
seize  the  assassin. 

His  silly  letters  are  mere  w£ 
paper.  A  criminal  should  not  be  p 
mitted  to  write  out  for  himself  a  corl 
cate  of  lunacy.    They  show  that  thero  ^ 
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no  imbecility — ^no  idiocy,  whatever  may 
be  said  of  insanity.  The  prisoner  may 
have  been  influenced  by  a  morbid  desire 
for  distinction,  bnt  that  will  not  relieve 
him  from  responsibility.  Has  he  ever 
talked  to  anybody  of  any  secret  society  ? 
Has  he  told  anybody  of  his  beautiful  speech 
or  the  orders  of  distinction  he  expected  to 
obtain  P  If  he  was  under  a  delusion  on 
this  point,  he  must  have  done  so.  Had' 
field^B  delusion  was  that  he  was  a  Bedeemer 
commissione^l  by  Heaven  to  make  himself 
a  sacrifice  to  public  justice.  He  did  not 
resort  to  crime  for  crime's  sake,  but  he 
thought  that  he  must  do  an  act  to  bring 
himself  to  justice,  that  he  might  become 
the  second  saviour  of  the  world.  This  is 
the  best  instance  of  the  kind  of  delusion 
which  relieves  a  man  from  responsibility  ; 
and  the  defence  was  that,  though  he  shot 
in  the  direction  of  the  King,  yet  he  did 
not  do  BO  with  an  intention  of  killing  him. 
Mark,  therefore,  the  connection,  as  Mr. 
Erahine  puts  it,  of  the  delusion  with  the 
act.  If  the  prisoner  in  this  case  did  the 
act,  knowing  it  was  a  guilty  act,  for  the 
sake  of  public  notoriety,  he  is  responsible 
and  must  be  found  guilty.  It  is  evident 
that  he  knew  that  he  was  breaking  the  laws 
of  God.  Let  us  see  whether  he  knew  that 
he  was  liable  to  punishment.  His  answers 
before  the  Privy  Council  show  that  there 
was  no  imbecility.  You  will  have  to  say 
whether  the  prisoner  was  under  any  delu- 
sion when  he  committed  the  act,  which 
alters  the  character  of  the  act.  If  he 
thought  that  he  was  doing  an  innocent  act, 
and  did  not  Imow  that  he  was  doing  an 
illegal  act  which  would  subject  him  to 
criminal  punishment,  he  must  be  acquitted, 
but  otherwise  not.  It  is  no  matter  what 
delusion  he  laboured  under,  if  it  was  not  a 
delusion  connected  with  the  act.  He  was 
allowed  the  unrestrained  use  of  fire-arms 
and  powder^  and  was  well  acquainted  with 
their  fatal  effects  on  human  life.  Would 
his  mother  have  trusted  a  madman  with 
them  P  Would  she  have  left  her  mad  son 
in  the  same  house  with  her  daughter? 
She  desired  him  to  look  for  another  place, 
and  he  made  answer  that  there  was  nothing 
stirring  just  then,  that  he  would  wait  till 
a  good  place  turned  up,  and  that  he  pre- 
ferred this  to  answering  advertisements. 
Where  was  the  imbecility  or  insanity 
e  ?  The  medical  men  went  to  New- 
>  predisposed  and  predetermined  to 
a  madman.  Suppose  that  the  prisoner 
unfeeling,  violent,  indifferent  to  his 
.  fate,  and  that  he  preferred  notoriety 
nj  other  consideration,  what  evidence 
)  that  supply  of  his  being  in  a  state  of 
al  irresponsibility  P  You  would  not 
set  to  find  a  man  capable  of  commit- 
such  an  act  endowed  with  very  fine 
nga  of  sensibility.  There  is  nothing 
♦*ie  quality  of  the  act,  or  to  show 


that  the  prisoner  was  incapacitated  by 
disease  from  the  exercise  of  his  judgment 
Criminal  responsibility  secures  the  very 
existence  of  society,  and  a  jury  must  con- 
sider truth,  and  not  the  consequence  of 
their  verdict.  Mercy  is  a  great  and 
valuable  attribute,  but  justice  is  greater 
and  more  valuable,  and  I  conclude  oy  say- 
ing that  mercy  is  but  the  second  duty  of 
a  court  of  justice,  justice  is  the  first.] 

Summing  up. 

Lord  Denmak,  L.C.  J.,  summed  up  nearly 
as  follows :  Gentlemen  of  the  Jury,  The 
prisoner  at  the  bar,  Edward  Oxford, 
stands  before  you  charged  with  the  crime 
of  high  treason,  and  this  is  sought  to  be 
proved  by  two  overt  acts  on  the  part  of 
the  individual,  of  two  direct  attacks  made 
by  him  on  the  life  of  Her  Majesty,  and 
both  are  stated  to  be  by  firing  at  her  a 
pistol  loaded  with  a  bullet.  The  ques- 
tions,  therefore,  for  you  to  determine  are 
whether  the  prisoner  did  fire  the  pistols 
or  either  of  them  at  Her  Majesty,  and 
whether  the  pistols,  both  or  either  of 
them,  were  loaded  with  a  bullet.  Sup- 
posing, gentlemen,  that  you  should  come 
to  a  satisfactory  conclusion  that  the  pis- 
tols, or  either  of  them,  were  loaded,  then 
you  will  likewise  have  to  consider  whether 
the  prisoner  at  the  time  he  committed  the 
act  was  in  the  possession  of  his  reason  so 
as  to  be  responsible  for  h\a  actions. 

[The  learned  judge  proceeded  to  read 
the  evidence.  As  to  whether  the  pistols 
were  loaded,  the  prisoner's  question  to 
Clayton,  **  Is  the  Queen  hurt  ?  "  would  bo 
strong  evidence,  if  asked  by  a  person  of 
sane  mind,  but  the  jury  must  consider  the 
prisoner's  condition.  It  was  further  sug- 
gested that  he  thought  the  wadding  might 
have  hurt  the  Queen.  A  most  improper 
course  was  pursued  in  asking  the  prisoner, 
**  What  did  you  put  in  the  pistols  P  '*  It 
was  not  to  enable  them  to  find  the  bullets, 
but  to  get  evidence ;  and  such  a  question 
would  rather  tend  to  defeat  than  to  for- 
ward public  justice.  The  first  clear  ad- 
mission that  the  pistols  were  loaded  was 
made  to  Broxon,  but  though  Brown  stated 
that  other  persons  were  present,  no  one 
else  had  been  called  who  heard  the  pri- 
soner make  this  exact  statement.  The 
bullets  certainly  were  not  found,  and  it 
was  left  very  much  in  doubt  whether  there 
were  any  bullet  marks  upon  the  wall.  Two 
witnesses  stated,  no  doubt,  their  honest 
conviction,  that  there  was  such  a  mark, 
but  a  third  witness  thought  it  was  made 
by  a  stick.] 

Then  as  to  whether  the  prisoner,  owing 
to  the  state  of  his  mind  at  the  time, 
was  exempt  from  criminal  punishment, 
every  man  is  prima  facie  taken  to  be 
responsible  for  his  acts   until    the    con- 
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trary  is  proyed,  but  a  man*R  state  of  mind 
may  make  him  irresponsible  for  an  act  in 
its  nature  the  most  criminal.  If  he  was 
in  that  state  of  mind  that  you  cannot  say 
he  was  a  free  agent,  bat  that  some  con- 
trolling disease  was  the  acting  power 
which  he  conld  not  resist,  he  waaTd  not  be 
gailty,  and  would  be  entitled  to  bo  ac^ 
quitted.  In  cases  where  insanity  is 
pleaded,  it  is  difficult  to  decide  upon  the 
mark  between  occasional  eccentricity  and 
the  delusion  which  leads  to  the  commis- 
tion  of  an  oifence.  It  is  not  more  im- 
portant than  difficult  to  lay  down  the  rule 
by  which  you  are  to  be  goverDed.  Many 
cases  have  been  referred  to  upon  the 
subject,  but  it  is  a  sort  of  matter  in  which 
you  cannot  expect  any  precedent  to  apply 
strictly.  Every  case  must  stand  on  its  own 
circumstances.  The  question  is  as  to  the 
rule  and  principle  on  which  you  are  to 
judge,  and  here  it  is  the  duty  of  the  Court 
to  lay  down  the  rule  of  English  law  on  the 
subject  of  exemption  from  responsibility 
by  reason  of  a(  disordered  mind.  Even 
that  is  not  without  its  difficulty,  because 
in  every  particular  case  the  Court  is  dis- 
posed to  lay  down  no  more  propositions 
than  are  necessary  to  it,  and  therefore 
what  may  have  been  said  even  by  great 
and  learned  judges,  or  by  learned  men  in 
writing  their  text-books,  will  only  be 
often  a  description  of  the  rule  of  law  laid 
down  without  pretending  to  define  the 
rule  by  which  facts  are  to  be  judged  by  a 
jury.  The  same  remark  may  be  made  with 
still  more  force  regarding  the  observa- 
tions of  counsel,  however  eloquent,  acute, 
and  sagacious.  In  HadfiM's  case  espe- 
cially Mr.  Erskine  would  lose  nothing  by 
laying  down  a  very  wide  rule  of  responsi- 
bility, because,  if  ever  any  human  creature 
could  be  exempted  from  responsibility  by 
a  diseased  mind,  it  was  that  unfortanate. 
When  it  was  quite  clear  that  on  the  day 
before  committing  the  act  for  which  he 
was  tried  he  was  a  raving  maniac,  endea- 
vouring to  destroy  the  child  he  loved,  no  one 
could  suppose  him  to  be  of  sound  mind. 
However  well  the  machinery  for  effecting 
his  crime  might  be  contrived,  there  was 
obvionsly  an  insane  mind,  and  nobody  can 
sa^  when  disease  takes  possession  of  the 
mind — there  is  no  means  of  saying — ^to  what 
extent  it  may  affect  the  conduct ;  and  no 
man  can  hold  an  individual  respouBible 
for  an  act,  though  deliberate  and  calmly 
done,  who  a  few  hours  before  was  in  a 
hopeless  state  of  miserable  delusion,  which 
left  him  without  any  moral  control  over 
his  actions. 

The  ancient  law  on  this  subject  is  laid 
down  in  Latin  words  which  have  become 
very  familiar  to  us.  That  man  charged 
as  a  criminal  is  not  responsible  for  the 
act,  who,  in  the  language  of  our  law,  is 


non  eompoB  merUie,  or  not  able  to  distin- 
guish between  right  and  wrong.  The 
meaning  of  it  is  that  he,  from  a  diseased 
state  of  mind,  is  wholly  unconscious  that 
it  is  wrong  in  him  to  do  the  act  charged 
upon  him.  That  is  the  law  ;  and  you  will 
have  to  compare  the  evidence  in  this  case 
with  what  was  laid  down  by  the  authori- 
ties on  this  subject,  as  they  have  been 
fully  stated  in  the  course  of  the  trial. 
Many  observations  have  been  made  as  to 
what  is  to  be  wished,  and  what  mi^t  be 
desired  in  deciding  upon  this  matter.  No 
doubt  the  most  satisfactory  end  to  the 
case  would  be  to  find  that  the  prisoner 
was  wholly  deprived  of  reason,  and  not 
responsible  for  what  he  did.  It  is  to  be 
desired  that  there  should  be  no  man  in 
this  country  capable  of  committing  such 
a  crime.  It  is  also  true  that,  if  Her  Ma- 
jesty were  in  Court  herself,  she  would  be 
anxious  to  place  the  prisoner  in  a  situation 
where  mercy  might  be  extended  tf)  him. 
But  we  have  a  most  important  duty  to 
perform ;  we  are  laying  down  the  rule  by 
which  the  lives  of  all  men  in  future  times 
must  be  protected,  and  your  verdict  will 
be  an  example,  which,  like  former  verdicts 
and  proceeaings,  may  be  quoted  in  Courts 
of  Justice  as  defining  the  rule  by  which 
future  oases  are  to  be  governed.  It  is, 
therefore,  your  duty  to  look  minutely  at 
the  extraordinary  circumstances  of  the 
case,  which  are  certainly  much  nearer  the 
boundary  of  insanity  than  have  occurred 
in  almost  any  other  case,  and  therefore 
require  that  more  careful  definition  of  the 
law  which  I  have  endeavoured  to  give. 
The  case  of  the  prisoner  begins  with  the 
life  of  the  grandfather,  and  from  the 
facts  detailed  by  witnesses  who  knew 
him,  the  inference  is  drawn  that  the  pri- 
soner at  the  bar  may  be  afiected  with 
hereditary  insanity.  {The  learned  judge 
read  the  evidence  relating  to  the  alleged 
insanity  of  the  grandfather,  and  observed 
that  there  was  no  proof  as  to  the  nature 
of  the  insanity — ^it  might  have  been  the 
result  of  some  accident  in  tho  head  which 
might  not  make  it  hereditary.  In  con- 
sequence of  his  violence  he  was  on  one 
occasion  taken  before  a  magistrate,  but  he 
was  discharged  on  promising  to  leave  the 
place  and  go  to  London.  On  another 
occasion  he  was  heard  talking  about  Sc. 
Paul  and  St.  Peter :  he  was  then  on  gu""^ 
at  the  gate  of  the  hospital,  and  it  sno 
be  considered  whether  this  express 
may  not  be  attributed  to  some  ig^or: 
notions  he  may  have  entertained,  rati 
than  to  insanity.  And  it  will  also  hs 
to  be  taken  into  consideration  that 
was  there  five  or  six  years,  and  that 
was  never  visited  by  a  surgeon.  [ 
learned  judge  i-ead  the  evidence  of  i 
Davis,  and  proceeded.    With  regard 
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the  medical  evidence,  the  professional 
skill  of  those  gentlemen  may  enable  them 
perhaps  to  judge  in  a  great  many  matters 
with  greater  accuracy  than  other  per- 
sons; but,  after  all,  in  this  case  your 
conmion  sense  must  be  the  arbiter  of 
the  circumstances.  You  may,  however, 
place  that  weight  npon  the  medical  gen- 
tlemen which  you  conceive  the  whole 
circumstances  warrant,  and  you  may  be 
guided  in  examining  the  facts  by  their 
testimony.  There  may  be  cases  in  Tf  hich 
medical  evidence  as  to  physical  symptoms 
is  of  the  utmost  consequence,  but  as  for 
moral  insanity  I,  for  my  own  part,  do  not 
consider  that  a  medical  man  is  better  able 
to  judge  than  a  person  acquainted  with 
the  ordinary  affairs  of  life,  and  bringing 
to  the  subject  a  wide  experience.  From 
the  very  facts  of  the  case  it  has  been  said 
that  insanity  is  to  be  inferred,  and  Dr. 
Da^ie  has  said  that,  supposing  a  person 
without  any  appso^nt  motive  should  act, 
as  it  is  proved  the  prisoner  acted,  he 
wonld  consider  him  of  unsound  mind.  It 
would  be  a  dangerous  thing  to  conclude 
from  the  high  and  dangerous  character  of 
a  crime  that  the  party,  unless  insane, 
could  not  be  capable  of  committing  it.  It 
is  dangerous  to  make  the  crime  itself  a 
proof  that  the  party  must  be  exempt  from 
criminal  punishment.  Although  there 
niay  be  no  motive — ^no  adequate  motive-— 
it  cannot  be  said  that  that  shows  insanity, 
for  there  can  be  no  adequate  motive  for 
any  crime  whatever.  If  a  party  should 
be  charged  with  killing  his  wife,  or  child, 
that  is  a  great  crime,  and  if  no  motive 
should  appear,  the  jury  would  not  con- 
clude he  was  mad.  [The  learned  judge 
read  the  rest  of  the  medical  evidence,  and 
told  the  jury  to  consider  whether  there 
was  a  real  absence  of  the  control  of  reason, 
or  whether  the  conduct  was  that  of  a  very 
violent  and  perhaps  cruel  disposition.] 
Now  I  can  conceive  that  Mr.  Tedman 
suggested  to  the  master  very  good  advice 
to  part  with  the  boy,  and  in  a  sense  he 
might  have  been  insane;  but  whether 
there  is  disease  in  the  mind  of  the  person 
ta  show  him  incapable  of  distinguishing 
between  ri^ht  and  wrong,  that  is  the 
point  to  which  you  are  to  apply  your  at- 
tention. Something  has  been  said  about 
power  to  contract,  and  to  make  a  will. 
I  think  that  these  things  do  not 
ply  any  test.  The  object  of  the  evi- 
Be  laid  before  you  is  to  show,  in  point 
fact,  that  at  the  time  he  committed 
1  act  he  was  quite  unaware  of  the 
ore  and  character  and  consequences  of 
ind  therefore  unconscious  that  in  doing 
\  particular  act  he  was  committing  a 
le ;  if  that  is  so,  if  you  think  he  was  so 
»-'-ious  at  the  time,  then  undoubtedly 


'  you  will  be  bound  to  say  that  he  was  in<- 
sane  and  not  responsible. (a) 

Take  all  the  circumstances  into  your 
consideration.  The  papers  may  be  brought 
forward  upon  either  side  of  the  question, 
because,  supposing  he  deluded  himself 
into  the  belief  that  he  was  a  member  of 
a  non-existing  society,  with  guns  and 
swords  and  means  of  escape  and  conceal- 
ment, and  so  on,  it  would  be  a  kind  of  de- 
lusion that  would  excuse  a  man  from 
almost  anything.  If  he  could  believe  he 
was  a  member  of  that  society,  clearly 
proved  not  to  have  existed,  it  would  be 
such  strong  proof  as  to  affect  every  part 
of  his  conduct,  and  show  him  not  re- 
sponsible for  any  act  of  his  life — ^because 
you  cannot  know  what  act  of  folly  a  per- 
son of  that  kind  may  be  guilty  of.  We 
do  not  know  when  they  were  written,  or 
whether  they  were  to  be  produced  or  not, 
but  they  show  a  contemplation  of  dange- 
rous objects  likely  to  lead  anybody  with 
a  wild  imagination  and  a  love  of  notoriety 
to  commit  such  an  act  as  this.  The  love  of 
notoriety  is  the  only  motive  imputed  to 
him  on  this  occasion,  and  upon  this  I 
have  to  observe  that  notoriety  would  be 
just  as  well  reached  by  firing  off  a  pistol 
without  bullets  as  with  them.  On  the  other 
hand,  if  the  love  of  notoriety  compels  him 
to  commit  acts  of  this  sort,  in  order  to  be 
in  the  mouths  of  all  men,  put  in  all  the 
newspapers,  and  even  in  his  present  con- 
dition an  object  of  greater  interest  than 
he  could  ever  hope  to  excite  in  any  other 
condition  whatever — ^if  under  the  influence 
of  that  motive  he  performed  this  act, 
knowing  he  was  levelling  a  pistol  at  the 
Queen  with  a  great  probability  of  de- 
stroying her  life,  but  choosing  to  do  it 
then  because  of  this  absurd  love  of  noto- 
riety and  of  being  discussed  and  thought 
of — if  that  motive  acted  upon  him,  and  he 
well  knew  what  he  was  about,  in  that  case 
he  would  be  guilty  of  the  act,  however 
slight  and  inadequate  the  motive  by 
which  he  may  have  been  prompted. 

The  jury  retired  for  some  time,  and  then 
brought  in  the  following  verdict,  which 
the  foreman  read  from  a  paper : — 

**  Wc  find  the  prisoDcr,  Edward  Oxford,  Ruilty 
of  discharging  the  contents  of  two  pistols  at 
Her  Majesty;  bat  whether  they  were  loaded 
with  ball  or  not  there  is  not  satisfactor j  evidence, 
and  that  the  prisoner  was  of  unsoand  mind  at 
the  time  of  committing  the  offence." 

(a)  "The  question  is  whether  the  prisoner 
was  labouring  under  that  species  of  insanity 
which  satisfies  you  that  he  was  quite  unaware 
of  the  nature,  character,  and  consequences  of 
the  act  he  was  committing,  whether  he  was 
under  the  influence  of  a  diseased  mind,  and  was 
really  unconscious  at  the  time  he  committed  the 
act  that  it  was  acrime." — Beport  in  9  C.  &  P.  525. 
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Upon  this  a  question  arose  as  to  whether  |  the  jury  are  to  find,  that  that  act  has 
the  prisoner  could  be  kept  in  custody  or  j  been  done  by  the  prisoner  which  fixes  him 
not  the  Attorney  Gmeral  requiring  that  |  as  a  criminal,  unless  he  is  a  lunatic- 
he  should  be  detained,  and  the  prisoner's  |  Aldekson,  B.  {to  the  Attorney  General): 
counsel  contending  that  the  verdict  was  a  i  The  construction  you  contend  for  would 
general  acquittal,  which  entitled  him  to  lead  to  this,  that,  if  a  man  wore  charged 
^     -      -  -  with  an   ofience,   and    the  jury  thought 

that  no  offence  at  all  had  been  committed, 
yet  he  must  be  handed  over  to  the  mercy 


be  discharged. 

Lord  Denman,  L.C.  J.,  told  the  jury  that, 
if  they  had  not  considered  the  question  as 
to  the"  loading  of  the  pistols  distinctly  and 
separately,  they  had  better  retire  again 
and  consider  it,  and  find  the  prisoner 
either  guilty  or  not  guilty. 

The  foreman  at  first  said  they  had  so 
considered  it,  but  one  of  the  jurors  dis- 
sented. 

Lord  Denman,  L.C.J. :  You  will  consider 
whether  the  prisoner  discharged  a  loaded 

pistol. 

One  of  the  Jury :  Loaded  with  a  bullet  ? 

Lord  Denman,  L.C.J. :  Or  a  ball. 

Aldekson,  B.  :  Not  with  powder  and 
wadding  only. 

The   juiy    retired  to    reconsider  their 

verdict. 

Attorney  General :  The  statute  39  &  40 
Geo,  3,  c.  94.  s.  l,(a)  provides  that,  if  on  a 
trial  for  treason,  murder,  or  felony, 
insanity  at  the  time  of  committing  the 
ofl'ence  is  given  in  evidence,  and  the  jury 
acquit,  they  must  be  required  to  find 
especially  whether  the  prisoner  was  insane 
at  the  time  of  the  commission  of  the 
offence,  and  whether  he  was  acquitted  on 
that  account;  and,  if  they  find  in  the 
affirmative,  the  Court  must  order  him  to 
be  kept  in  custody  till  Her  Majesty's 
pleasure  be  known.  Now  I  will  assume, 
for  the  purposes  of  argument,  that  the 
jury  have  acquitted  the  prisoner,  still  I 
contend  that  these  questions  must  be  asked 
by  the  Court. 

Aldebson,  B.  :  The  statute  speaks  of  the 
commission  of  the  offence :  now  the  jury  s^ 
that  there  has  been  no  offence  committed. 

Attorney  General:  These  words  moan 
the  act  done. 

Aldekson,  B.  :  What  act  done  P 

Taylor:  The  act  done  in  compassing  the 
Queen's  death.  The  overt  act  is  not  the 
offence,  it  is  only  the  evidence  of  it. 

Patteson,  J.:  The  word  "offence  " 
cannot  mean  crime,  because,  if  the  party 
was  insane,  he  cannot  have  committed  a 

crime. 

Bodkin:  Suppose  the  jury  had  found 
that  the  prisoner  discharged  the  pistols, 
but  not  at  the  Queen  at  all  ? 

Aldekson,  B.  :  Suppose  that  they  had 
found  that  he  was  not  the  person  ? 

Lord  Denman,  L.C.J. :  My  view  of  the 
case  is  this  ;  the  statute  must  mean  that 


(a)  See  above,  4y7a. 


of  the  Crown  perhaps  for  his  life. 

Taylor:  Suppose  the  charge  were  one 
subjecting  the  party  to  only  six  months' 
imprisonment  if  convicted  ? 

Attcrney  General:  If  no  evidence  of 
insanity  had  been  given,  then  the  pri- 
soner would  have  been  entitled  to  his  dis- 
charge ;  but  if  the  prisoner  sets  up  the 
defence  of  insanity,  he  does  it  at  the  peril 
of  the  finding  of  the  jury. 

Patteson,  J. :  Then  the  latter  part  of 
the  clause  is  altogether  useless. 

Aldekson,  B.  :  The  word  **oflfenco" 
must  mean  that  which  in  a  sane  person 
would  be  an  offence. 

Lord  Denman,  L.C.J. :  That,  it  seems  to 
me,  must  be  the  meaning.  But  none  of 
us  mean  to  be  bound  by  what  we  now 
say ;  it  is  too  important  a  matter. 

[The  jury  returned  into  Court,  and 
found  the  prisoner  **  Not  guilty,  he  being 
at  the  time  insane." 

The  prisoner  was  ordered  to  be  detained 
during  Her  Majesty's  pleasure.Ka) 

Materials  made  use  of. — The  summiag  up 
is  abridged  from  Mr.  Garuey's  shorthand  note 
preserved  at  the  Treasury- ;  the  evidence  is 
abridged  from  the  Sessions  Papers.  The 
speeches  of  counsel  and  the  summing  up  are 
taken  from  the  Moiling  Chronicle,  the  Morning 
Herald,  and  the  Times.  The  reports  in  9  C. 
&  P.  525,  and  in  Townsend's  Modern  State 
Trials  have  also  been  made  use  of. 

(a)  For  tlie  trials  of  Francis  and  Bean  for 
shooting  at  the  Queen,  May  SO   and  July  3, 
1841,  see  below.  Appendix  A.     In  consequence 
of  these  attempts  5  &  6  Vict.  c.  51  entitled  *'  An 
Act  for  providing  for  the  further  security  and 
protection  of  Her  Majesty's  person,"  was  passed . 
As  to  section  1,  see  above,  p.  521a.    Section  2 
provides  that  any  person  discharging  or  aiming 
firearms,    or  throwing  or   using  any  offensive 
matter  or  weapon  with  intent  to  injure  or  alarm 
Her  Majesty  shall  be  liable  to  be  transported 
for  seven  years,  or  imprisoned  with  or  without 
hard  labour  for  any  period  not  exceeding  tl 
years,   and  during    such    imprisonment   to 
publicly  or  privately  whipped,  as  often  and 
such  manner  and  form  as  the  Court  shall  o' 
and  direct  not  exceeding  thrice. 

In  1850  Robert  Pate  was  convicted  of  assa 
ing  the  Queen  with  a  stick ;  and  in  1882  R< 
rick  Maclean  was  tried  for  high  treason 
shooting  at  the  Queen,  but  was  acquitted  or 
ground  of  insanity. 
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PADDOCK  against  FORRESTER  AND  ANOTHER. 


Judgment  of  the  Court  of  Common  Pleas  on  an  Application  by  the 
Attorney  General  for  a  Trial  at  Bar,  1840.  (Reported  in 
1  Man.  &  G.  583.) 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close  and  taking  coals,  the 
defendants  pleaded  a  justification  under  a  demise  from  the  Crown.  The  Attorney  General,  inter- 
vening on  behalf  of  the  Crown,  applied  for  a  trial  at  bar. 

Held  by  the  Court  of  Conunon  Pleas — 

1.  Trial  at  Bar, — Interest  of  the  Crown. 

The  Crown  may  claim  as  of  right  a  trial  at  bar  in  a  case  in  which  it  has  an  interest.(a) 

3.  Court  o/ Common  Pleas — Attorney  Generai— Bight  of  Audience, 

The  Attorney  General  (not  being  a  serjeant)  had  a  right  of  audience  on  behalf  of  the 
Crown  in  the  Court  of  Common  Pleas.(6) 

(a)  As  to  trial  at  bar,  see  Crown  Office  Rules  1886, 160-165.  R.  160  provides  :  "  An  application 
for  a  trial  at  bar  shall  be  by  motion  for  an  order  nisi  except  when  made  by  the  Attorney  General 
4>n  behalf  of  the  Crown,  when  the  order  shall  be  absolute  in  the  first  instance  as  of  course."  See 
also  later  cases  cited  in  2  St.  Tr.  N.S.  258.(a) 

(6)  The  Court  of  Common  Pleas  was  thrown  open  by  9  &  10  Vict.  c.  54. 


Faddock  v.  Forrester  and  Goodfellow, 
otheitoise  Brundred, 

This  wJiB  an  action  of  trespass  arising 
in  the  county  of  Stafford  for  breaking  and 
entering  the  plaintiff's  close  and  taking 
coals. 

The  defendants  pleaded:  First,  Not 
guilty.  Secondly,  That  the  coals  were 
not  the  plaintiff's.  Thirdly,  A  justifica- 
tion under  an  immemorial  right  of  mining 
in  the  Crown,  and  a  demise  by  his  late 
Majesty  King  Ckorge  3  to  Lord  Granville 
of  the  mines,  &c.,  under  the  closes  in 
question,  and  within  the  manor  of  New- 
ca8Ue-under-Lyne.(a)    Ninthly,  That  the 


defendants  entered  to  get  coals  and  work 
mines,  &c.,  as  servants  to  his  late  Majesty 
King  William  <t,  whose  mines  they  were. 
Tenthly,  A  similar  justification  under  a 
right  in  her  present  Majesty.  Eleventhly, 
Statute  of  Limitations. 

The  plaintiff  having  replied(a)  the  At- 
torney  General  (Sir  Joh^i  Campbell)  came 


(a)  "  The  castle  and  the  lordship  or  manor  of 
Newcastle-under-Lyije  are  described  as  part  of 
the  Duchy  of  Lancaster  in  the  conveyance 
made  by  Henry  f»  in  Parliament  to  certain 
trustees  to  the  use  of  his  will ;  5  Rot.  Pari. 
1656.,  recognised,  ib.  354a,  385a. 

The  Duchy  of  Lancaster  was  annexed  to  the 

jrn  by  Edward  4,  in  such  a  way  as  to  pre- 

*  a  merger ;  and  as  the  carls  and  dukes  of 

caster  had  jura   regalia,  the    Crown  has 

same  prerogatiTca  in  the  county  palatine 

in  the  duchy,  as  in  lands  held  Jure  corona 

ase   of  the  Duchy  of  Lancaster,  Plowd. 

;  Dyer,  209,  282;  Beg.  v.  Archbishop  of 

*,  Cro.  Eliz.  240 ;  Astell  v.  Clarke,  2  Lutw. 

;  Alcoek  V.  Cooke,  5  Bing.  340 ;  2  M.  &  P. 

2  St.  Tr.  N.S.  327  ;  17  Vin.  Abr.  73, 93, 94. 

"h  the  Duchess  of  Lancaster  has,  in  the 


courts  of  the  duchy  and  of  the  county  palatine,  the 
san^e  prerogatives  as  the  Queen  of  England  has 
at  Westminster,  it  does  not,  perhaps,  necessarily 
follow  that  the  Duchess  is,  in  the  courts  at 
Westminster,  entitled  to  royal  prerogatives  in 
respect  of  duchy  land,  which  it  may  be  assumed 
would  have  been  claimed  in  vain  by  the  earls 
of  Lancaster  or  by  Henry  of  Lancaster,  or  by 
his  son-in-law,  John  of  Gaunt,  the  two  dukes 
who  Avere  not  kings  of  England.  Aid  of  the 
King  may  be  had  before  issue.  But  in  H.  15, 
H.  7,  f.  17,  pi.  11,  it  was  said  that  it  had  been 
'held  by  the  Serjeants'  in  5  H.  7,  that  if  a 
man  justify,  in  trespass,  as  the  King's  bailiff  of 
a  manor  which  he  has  by  reason  of  his  Duchy 
of  Lancaster,  the  defendant  shall  not  have  aid 
until  issue  joined."  —  (Note  in  Manning  and 
Granger.)  See  further  as  to  Crown  rights  in 
the  Duchy  of  Lancaster,  Dyke  v.  J^alford, 
5  Moo.  P.C.C.  473,  and  Attorney  General  of 
Ducky  of  Lancaster  v.  Duke  (f  Devonshire, 
14  Q.B.I).  195. 

(d)  "  It  did  not  appear  that,  at  the  time  this 
motion  was  made,  the  defendant  had  rejoined  to 
the  special  replications.  The  application  would 
therefore  seem  to  have  been  made  quia  timet.^* 
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into  the  Common  Pleas,  and  stated  to  the 
Court,  that  the  Queen  was  interested  in 
the  question,  and  that  it  was  intended 
that  the  case  should  be  tried  at  bar, (a) 
referring  to  Bowe  v.  Brenton,{h)  and  the 
authorities  cited  by  Wetlierell,  A.G..  in 
moving  for  a  trial  at  bar  in  that  case.fc) 

Bompas,  Serjt.,  as  the  senior  serjeant 
in  Court,  suggested  that,  since  the  late 
decision  against  the  validity  of  the  warrant 
of  1834  throwing  open  the  Court  of  Com- 
mon Pleas,  the  Attorney  General^  not  being 
a  Serjeant, ((i)  could  not  be  heard  in  this 

(a)  "  As  the  King  is  not  named  in  the  Statute 
of  Westminster,  2,  c.  30,  which  gives  the  writ  of 
nisi  prius,  a  nixi  prius  is  not  grantabic  where 
the  King  is  a  party,  or  where  the  matter  in 
question  in  an  action  between  subjects  touches 
the  King's  right,  without  a  special  warrant  from 
the  King  or  the  assent  of  his  attorney  general ; 
2  lust.  424  ;  6  Mod.  247.  This  exemption  from 
the  operation  of  Westminster,  2,  c.  30,  appears 
to  have  been  soon  felt  as  a  hardship.  About 
70  years  after  the  passing  of  this  Act,  we  find 
the  following  entry  on  the  Parliament  roll:  — 

*■  Also  the  said  commons  pray  that  it  may 
please  their  liege  sovereign  to  grant,  order,  and 
establish  that  the  justices  of  either  bench  and 
the  Barons  of  the  Exchequer,  may  take  niti 
jprins  in  any  pica  of  which  the  King  is  a  party, 
in  like  manner  as  they  may  take  it  where  other 
persons  are  parties,  be  the  plea  moved  by  writ, 
bill,  petition,  office  of  eschetours,  or  by  accusa- 
tion of  inquest,  or  in  any  sort  of  pleas  of  what- 
ever kind  they  be,  in  which  parties  are  required 
to  answer  by  process  made  against  them,  in 
whatever  places  they  be,  and  plead  to  the 
country,  juries,  and  inquests.  And  if  the  King's 
attorney,  or  whoever  sues  for  the  King,  does 
not  vrish  to  sue  a  writ  to  cause  to  come  the 
country,  juries,  and  inquests,  which  shall  be  to 
be  taken  between  the  King  and  the  parties,  who- 
ever they  be,  after  the  first  day  after  the  plea 
pleaded,  that  the  then  justices  of  either  bench, 
the  Barons  of  the  Exchequer,  and  the  other 
justices,  whoever  they  may  be,  before  whom  the 
pleas  ai*e  pleaded,  may  have  power  to  grant  the 
writ  to  cause  to  come  countr}',  juries,  and  in- 
quests, at  the  prayer  of  the  parties  who  may  be 
pleading  against  the  King,  as  they  should  grant 
it  for  the  King,  without  being  refused  by  any- 
one. 

'  Answer :  Let  any  one  who  feels  himself 
aggrieved  in  such  case  come  to  the  chancellor 
or  clerk  of  the  Privy  Seal  and  show  his  case, 
and  he  shall  do  him  reason  thereof.  2  Rot. 
Pari.  277a." — (Reporter's  Notes.)  See  further 
judgment  of  the  Court  per  Blackburn,  J.,  in 
Beg,  v.  Castro,  L.R.  9  Q.B.  352. 

(6)  2  St.  Tr.  N.S.  251  ;  8  B.  &  C.  744,  755 ; 
and  3  Man.  &  R.  164,  217. 

(c)  FitzN.B.  241 ;  Rcffist.  Brev.  186  ;  Anon. 
1    Ventr.  74:  Lord  BeUamoui's  case,  2  Salk. 

625  ;  Bex  v.  Hales,  2  Str.  816  ;  Bex  v. , 

32  Geo.  3,  read  from  a  note  in  the  Crown  Oflice  ; 
and  see  Beg.  v.  Banks,  2  Salk.  651 ;  6  Mod. 
245 ;  Cowp.  161. 

(<0  The   SerjeanVs  case,  6  Bing.  N.C.  236  ; 
3  St.  Tr.  N.S.  1294. 


Court.  He  said  that  as  the  matter  came 
upon  him  by  surprise,  he  interposed 
merely  in  order  that  it  might  not  be  con- 
sidered that  the  claim  of  right  of  audience 
had  been  acquiesced  in. 

TiNDAL,  C.J. :  As  at  the  present  advised, 
I  think  the  right  of  the  Attorney  Genei'cU 
to  appear  in  this  Court  on  behalf  of  the 
Crown,  is  not  taken  away  by  our  late 
decision.       The    Attorney   Generai{a)  ha.9 

(a)  **  An  attomey-at-law  is  either  a  person 
appointed  to  appear  for  a  party  in  a  particular 
action,  or  in  all  actions  in  which  a  client  is 
concerned  in  a  particular  Court,  or  in  all  actions 
generally.  The  term  attorney  general  appears 
to  be  properly  applicable  to  the  third  class 
only.  Formerly  all  great  lords  had  their  at- 
torney general. 

In  the  Duke  of  Norfolk's  case  (M.  39  H.  6, 
fo.  32,  pi.  45)  it  was  held  that  a  man  is  bound 
by  the  act  of  his  attorney  general,  as  well  as  by 
the  act  of  his  attorney  appointed  ad  hicrandum 
vel  perdendum  in  a  particular  cause. 

Of  late  years  the  appointment  of  attorneys, 
both  of  the  second  and  of  the  third  class,  except 
in  the  case  of  the  Crown,  has  fallen  into  disuse, 
and  the  appointment  of  attorneys  of  the  second 
class  on  the  part  of  the  Crown  has  been  less 
frequent  than  fonnerly. 

The  King  appears  to  have  usually  had  ao 
attorney,  eiuier  of  the  second  or  third  class,  in 
the  Common  Pleas  ;  but  no  trace  has  been  dis- 
covered of  any  pleadings  in  this  Court  on  behalf 
of  the  Crown  being  conducted  by  any  persons 
who  were  not  of  the  degree  of  the  coif.  The 
King's  Serjeants  no  doubt  received  their  instrao- 
tions  from  theEIing's  attorney,  whether  appointed 
generally  for  all  courts  or  specially  for  the 
Court  of  Common  Pleas. 

On  the  Patent  Bolls  of  the  early  part  of  the 
fifteenth  century  we  have  entries  of  the  appoint- 
ment  of  one  Attorney  General,  during  pleasure, 
and  of  another  (in  11  H.  4.)  for  life. 

'WilPus  de  Lodyngton,  attornatus  regis  in 
communi  banco,  et  in  aUisIocis  quibusconque,  ad 
placitum  regis.* — Rot.  Pat.  237  (see  Foss,  vol. 
4,  138).  '  Thomas  Tykhull,  attornatus  domini 
regis  in  communi  banco,  et  in  omnibus  aliis  coriis, 
quamdiu  se  bene  gesserit.*— 76.  256.  It  must  not 
be  assumed  that  Lod^oigton  or  Tykhull  was  a  man 
of  the  law,  either  as  a  serjeant  or  as  belonging 
to  the  cla; s  of  persons  who,  as  apprenHcii  el 
attomaii,  were  authorised  to  act  as  attorneys 
ad  hicrandum  vel  perdendum^  and  also  as  advo- 
cates, except  in  the  Court  of  Common  Pleas.'' 
(But  see  Foss,  vol.  4,  where  it  is  stated  Lodyng- 
ton became  Attorney  General,  1399,  was  cal' 
serjeant  in  12  H.  4,  King's  serjeant  in  1  F 
and  judge  of  the  Common  Pleas  in  1415.) 

In  Horn's  case,  H.  34,  H.  6,  fo.  25,  p 
Moile,  J.,  says,  *  If  one  who  is  Attorney  Gener 
be  in  Chancery,  and  is  not  at  all  learned  in  t 
law,  he  may  well  intermeddle,  &c. ;  but  if  ) 
will  laboor  the  jury,  as  to  give  any  of  the 
money  for  their  verdict,  that  is  maintenance.' 
In  December,  1567,  the  Chevalier  de  Sunda 
Seigneur  de  Heulle,  and  hereditary  panneti' 
(2  Rot.  Pari.  413ft,  Testa  de  Nevill,  290a) 
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certified  that  the  Crown  is  interested  in 
the  matter  in  dispute  between  these  parties, 
and  has  stated  that  Her  Majesty  does  not 
consent  that  any  writ  of  nisi  prius  shoald 

Hainault,  a  principal  vassal  of  the  Count  of 
Egmont,  and  his  grand  bailiff  of  Armentiers, 
obtained  permission  from  the  Duke  of  AIvh  to 
act  for  the  Count  (his  seigneur  et  mcUtrey)  and 
appoint  ^en«/effrez, — avocats  and  procureurs, — 
to  assist  in  his  defence. — *  Proems  Criminels  des 
Comtes  d'Egmont/  &c.,  vol.  i.,  9,  U,  86. 

AttomeySi  whether  acting  for  the  Crown  or 
for  individuals,  have  always  been  heard  in  this 
court  upon  applications  respecting  the  awarding 
of  process. — 1  T.  2  E.  3,  fo.  34,  pL  9. 

'  An  attorney  said  that  his  master  had  I'eco- 
Tered  a  certain  debt  in  the  reign  of  the  other 
King  (Edward  2)  against  a  man  who  came  into 
court  by  the  bishop  (i.e.,  upon  the  return  of  a 
venire  facias  clericum,  issued  to  the  bishop  of 
the  diocese  in  which  it  had  been  surmised  that 
the  defendant  was  a  beneficed  clerk,)  and 
pleaded ;  and  before  we  had  execution  the  King 
demised  the  Crown ;  and  inasmuch  as  we  could 
not  have  execution  without  a  new  warning,  the 
Conrt  gave  us  a  scire  facias  to  the  sheriff  for 
the  possibility  that  he  might  have  lay  fee ; 
which  writ  the  sheriff  has  returned  nihil  habet 
in  ballivd  suA  ubi,  &c.  Wherefore  the  attorney 
preyed  a  writ  of  execution  to  the  bishop, 
because  he  (the  defendant)  was  a  parson. 

'  Ston.  (Stonore,  J.)  :  If  the  sheriff  has 
returned  that  he  is  a  clerk  yon  phall  have  it 

'  The  Attorney :  Bir,  he  came  by  the  bishop 
(q.d.  and  has  therefore  admitted  that  be  is  a 
beneficed  clerk,)  and  of  part  we  have  execution, 
and  we  should  have  had  it  of  the  whole  if  the 
King  had  not  demised  the  Crown. 


issue  in  this  case. (a)    We  are,  therefore, 
bound  to  direct  that  the  cause  shall  be 
tried  at  bar. 
Rule  absolute  in  the  first  instance. 


Materials  madk  use  of. — The  above  report, 
together  with  most  of  the  notes,  is  taken  from 
1  Manning  ^nd  Granger,  583. 

'  LuD.  (Ludlow,  J.,  sernble)  said,  in  that 
case,  he  could  srrant  it.  JEt  ita  fecit,  &c.' — 
M.  1  E.  3,  fo.  17,  pi.  10 ;  and  see  V.  1  E.  3, 
fo.  11,  pi.  29  ;  P.  1  E.  3,  fo.  10,  pi.  48. 

So  an  attorney  might  plead  before  auditors 
(two  officers  of  the  court  and  a  merchant) 
assigned  to  take  an  account — H.  8  E.  3,  fo.  9, 
pi.  30. 

In  the  reign  of  Mary,  B.  Bokeby,  and  in  the 
reign  of  Elizabeth,  T.  Fleming,  were  discharged 
from  the  office  of  serjeant  at  the  law,  in  oider 
that  they  might  be  capable  of  serving  the  Crown 
in  the  capacity  of  Solicitor  (leneral. — (Dugdale 
Grig.  139,  cited  by  Foss,  vol.  5,  347,  on  his  being 
appointed  judge  and  commissioner  in  the  North.) 
Servient  ad  legem,  36,  37,  194.  In  the  reign  oi 
James  1.  Doderidgc,  Serjeant  (afterwards  a 
judge  of  this  Court),  was  appointed  serjeant  to 
Prince  Henry,  and  was  soon  afterwards  dis- 
charged from  the  office  of  seijeant  for  the  pur- 
pose of  enabling  him  to  accept  the  appointment 
of  Solicitor  General.  After  holding  the  latter 
office  for  a  short  time  he  was  promoted  to  that 
of  King's  serjeant. — Prince's  Worthies  of  Devon, 
301." — (Note  in  Manning  and  Granger.)  Sec 
Foss,  vol.  4,  p.  206. 

(a)  See  judgment  of  Blackburn,  J.,  in  Reg. 
v.  Castro,  L.B.  9  Q.B.  at  p.  358 ;  Dixon  v. 
Farrer,  17  Q.B.D.  658,  and  18  Q.B.D.  44. 


563] 


The  Queen  against  IletJierington,  1840. 


[564 


THE  QUEEN  against  HETHEBINGTON. 


Tbial  of  Henry  Hetherington  for  publishing  a  Blasphemous  Libel, 
BEFORE  Lord  Denman,  L.C.J.,  and  a  Special  Jury,  in  the  Court 
OF  Queen's  Bench  at  Westminster,  December  8,  1840. 

Proceedings  in  the  Court  of  Queen's  Bench  on  Motion  for  a 
New  Trial,  before  Lord  Denman,  L.C.J.,  Littledale,  Coleridge, 
and  Patteson,  JJ.,  January  20,  1841.     (Reported  in  5  Jur.  629.) 

Haslam*s  "  Letters  to  the  Clergy  of  all  Denominations  "  were  sold  at  the  defendant's  Bhop  in  the 
Strand,  and  his  name  appeared  on  the  title  page  of  each  Letter  as  one  of  the  publishers. 

In  Letter  8  the  Old  Testament  vas  referred  to  as  "  wretched  stuff,"  and  "  a  disgrace  to  ourang 
outangs/'  and  its  author  described  as  a  "  random  idiot." 

Inmctment  for  blasphemous  libel.    Verdict,  Guilty. 

1.  Blasphemous  Libels  Test  of  Criminality. 

Ruled  by  Lord  Denman,  L.C.J.,  that  the  question  in  prosecutions  for  blasphemy  is  not 
altogether  a  matter  of  opinion,  but  in  a  great  degree,  of  tone»  and  style,  and  spirit.  A 
difference  of  opinion  may  subsist,  not  only  as  between  different  sects  of  Christians,  but  also 
with  regard  to  the  great  doctrines  of  Christianity  itself,  and  discussions  upon  that  subject, 
if  they  be  conducted  in  a  sober,  and  temperate,  and  decent  stjle,  may  be  tolerated,  and 
may  take  place  without  criminality  attaching  to  them ;  but  if  the  tone  and  spirit  is  that  of 
offence  and  ridicule,  which  leaves  the  judgment  really  not  free  to  act,  and  therefore 
cannot  be  truly  called  an  appeal  to  the  judgment,  but  an  appeal  to  the  wild  and  improper 
feelings  of  the  human  mind,  more  particularly  in  the  younger  part  of  the  commonity,  in 
such  a  case  the  jury  would  hardly  feel  it  possible  to  say  that  such  opinions  so  expressed 
did  not  deserve  the  character  affixed  to  them  in  the  indictment 

2.  Indictment  for  Blasphemous  Libel — Evidence  of  Publication. 

On  an  indictment  for  publishing  a  blasphemous  libel,  evidence  that  the  libel  was  sold  in  the 
defendant's  shop,  and  that  his  name  appeared  on  the  title  page  as  one  of  the  publishers, 
is  evidence  of  publication,  (a) 

S.  Attacks  on  the  Old  Testament. 

Held  by  the  Court  on  motion  for  a  new  trial — 

It  is  indictable  at  common  law  to  publish  a  blasphemous  libel  of  and  concerning  the  Old 
Testament. 


(a)  But  see  JSnwiens  v.  Pottle,  16  Q.B.D.  354,  and  direction  of  Lord  Coleridge,  C.J.,  in  Beg. 
V.  Bradlaugh,  15  Cox,  C.C.  227,  that  the  provision  in  Lord  Campbell's  Libel  Act  (6  &  7  Vict, 
c.  96.),  8.  7,  as  to  allowing  exculpatory  evidence  in  answer  to  Viprimd  facie  case  of  liability  for 
publication  applies  to  a  prosecution  for  publishing  a  blasphemous  libel.  As  to  section  7,  see 
further  Reg.  r.  Holbrook,  3  Q.B.D.  60,  and  4  Q.B.D.  42. 


CouBT  OP  Queen's  Bench. 
December  8,  1840. 

Sittings  at  Nisi  Prius  at  Westminster, 
before  Lord  Denman,  L.O.  J.,  and  a  Middle- 
sex Special  Jury. 

This  was  a  prosecution  instituted  by 
the  Attorney  General  (Sir  John  Camphell) 
against  Henry  Hetherington, (a)  bookseller, 

(a)  For  Hetherington  see  article  by  Mr.  G.  J. 
Holyoake  in  the  Dictionary  of  National  Bio- 


of  126,  Strand,   for  the  publication  of  a 
blasphemous  libel. 

A  true  bill  was  found  by  a  Middl 
grand  jury  in  the  Court  of  Queen's  Be 
at  Westminster,  April  28,  1840. 

On  the  names  of  the  gentlemen  e 
moned  as  special  jurymen  being   ca) 
over,  only  five  answered  to  theii*  name 

graphy ;  also  "  Life  and  Character  of  He 
Hetherington,"  by  the  same  author.  Lou 
1849. 
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The  Attorney   General  prayed  a  tales,  [ 
when  the  following  were  sworn  : — 

The  Jury. 
Special : — 

Bobert  Savage,  Esq.,  11,  Montagu  Place, 

Bloomsbiiry. 
James    Arboine,    merchant,  3,   Brimswick 

Square. 
William  Fechney  Black,  merchant,  Wilton 

Place. 
Charles  Frederick  Barnwell,  Esq.,  44,  Wo- 

bum  Place. 
Bobert  Kgliulon,  merchant,   29,   Woburu 

Square. 

Common  jurors : — 

Charles    Ricketts,    stove-maker,    5,   Agar 

Street,  West  Strand. 
William  Folden,  licensed  victualler,  Villiers 

Street,  Strand. 
John  Osborne,  confectioner,  401,  Strand. 
John  Johnson  Buffell,  painter,  24,  Church 

Street,  Soho. 
Thomas    Reid,  baker,  24,  Old    Comptou 

SiKet,  Soho. 
Charles   Phillips,  ivory   brush-maker,  20, 

King  Street,  Soho. 
J.  Mathew,  baker,  84,  Greek  Street,  Soho. 

Counsel  for  the  Crown :  The  Attorney 
General  (Sir  John  Campbell) Ao)  the  So- 
licitor General  (Sir  Thomas  WildeUh)  Sir 
Frederick  Follockt(c)  Wightmanj(d)  and 
Butt, 

The  defendant  appeared  in  person. 

Butt  opened  the  indictment,  which  was 
in  the  following  form : — 

First  count.  Middlesex  to  vit: — The  jurors 
for  our  lady  the  Queen  upon  their  oath 
present,  that  Henry  Hetherington,  late  of  West- 
minster, iu  the  county  of  Middlesex,  book- 
seller, being  a  wicked,  impious,  and  ill-disposed 
person,  and  having  no  regard  for  the  laws  and 
religion  of  this  realm,  but  most  wickedly,  blas- 
phemously, impiously,  and  profanely  devising 
and  intending  to  asperse  and  vilify  that  part  of 
the  Holy  Bible  which  is  called  the  Old  Testa- 
ment, on  the  third  day  of  February,  in  the  third 
year  of  the  reign  of  our  sovereign  lady  Victoria, 
by  the  grace  of  Ood,  of  the  United  Kingdom  of 
Great  Sritain  and  Ireland,  Queen,  Defender  of 
the  Faith,  at  Westminster  aforesaid^  in  the 
county  aforesaid,  did  publish  and  cause  to  be 
published,  a  certain  scandalous,  impious,  and 
blasphemous  libel,  of  and  concerning  that  part 
of  the  Holy  Bible  which  is  called  the  Old  Testa- 
ment, containing  therein,  amongst  other  things, 
rs  scandalous,  impious,  and  blasphemous 
lers  of  and  concerning  that  part  of  the  Holy 
e  which  is  called  the  Old  Testament,  ac- 
ling  to  the  tenor  and  effect  following,  that  is 

ay,  **  What  wretched  stuff  this  Bible  (mean- 

II.  ■     « 

Afterwards  Lord  Chancellor. 


9* 


Lord  Chief  Baron  of  the  Ex- 
chequer. 

a  Justice  of  the  Queen's 
Bench. 


ing  that  part  of  the  Holy  Bible  which  is  called 
the  Old  Testament)  is,  to  be  sure  I  What  a 
random  idiot  its  author  must  have  been!  I 
would  advise  the  human  race  to  bum  every 
Bible  they  have  got.  Such  a  book  is  actually 
a  disgrace  to  ourang  outangs,  much  less  to  men. 
I  would  advise  them  to  burn  it,  in  order  that 
posterity  may  never  know  we  believed  in  such 
abominable  trash.  What  must  they  think  of 
our  intellects  ?  What  must  they  think  of  our 
incredible  foolery  ?  And  we  not  only  believe 
it,  but  we  actually  look  upon  the  book  as  the 
sacred  word  of  God,  as  a  production  of  infinite 
wisdom.  Was  insanity  ever  more  complete? 
I  for  one,  however,  renounce  the  book ;  I  re- 
nounce it  as  a  vile  compound  of  filth,  blasphemy, 
and  nonsense,  as  a  fraud  and  a  cheat,  and  as  an 
insult  to  God,"(a)  to  the  great  displeasure  of 
Almighty  God,  to  the  great  scandal,  infamy, 
and  contempt  of  that  part  of  the  Holy  Bible 
which  is  called  the  Old  Testament,  to  the  evil 
example  of  all  others,  and  against  the  pence  of 
our  said  lady  the  Queen,  her  crown,  and  dignity. 

The  second  count  set  out  the  following 
passage,  with  the  same  inuendoes: — 

*'  One  great  question  between  you  and  me  is, 
'  Is  the  Bible  (meaning  that  part  of  the  Holy 
Bibltj  which  is  called  the  Old  Testament)  the 
word  of  God,  or  is  it  not.  I  assert  that  it  is 
not  the  word  of  God,  and  you  assert  that  it  is  ; 
and  I  not  only  assert  that  it  is  not  the  word  of 
God,  but  that  it  is  a  book  containing  more 
blunders,  more  ignorance,  and  more  nonsense 
than  any  book  tu  be  found  in  the  uuiverse.'X6) 

The  third  count  set  out  the  following 
passages,  with  the  fame  inuendoes : — 

"  My  object,  and  I  fearlessly  state  it,  is  to  ex- 
pose this  book  (meaning  that  part  of  the  Holy 
Bible  which  is  called  the  Old  Testament)  in 
such  a  manner  that  the  children  of  the  Stock- 
port Sunday  School  will  reject  it  ^ith  con- 
tempt ** ;  and  "  Such  a  book  ought  to  be  rejected 
by  every  one.  The  human  race  have  been  too 
long  gulled  with  such  trash.  Moses  was  the 
inventor  of  this  grand  cheat ;  and  although  it 
may  have  done  some  little  towards  frightening 
people  into  what  is  called  morality,  the  purpose 
for  which  Moses  invented  it  is  now  out  of 
date.(c) 

Spebch  tor  the  Crown. 

Attorney  General:  May  it  please  your 
Lordships,  Gentlemen  of  the  Jury, — This 
is  an  inoictment  found  by  the  Grand  Jury 
for  the  county  of  Middlesex  against  the 
defendant  for  having  published  certain 
blasphemous  libels. 

Till  I  am  acquainted  with  the  line  of 
defence  which  is  to  be  attempted,  I  shall 
address  you  very  briefly.  If  I  prove  ac- 
cording to  my  inst.ructions  that  the  de- 
fendant is    the  publisher  of   the    books 

(a)  Letter  8,  p.  12. 
(6)  Letter  5,  p.  3. 
(c)  Letter  13,  p.  4. 
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which  are  the  subject  of  this  prosecution, 
I  humbly  apprehend  that  you  cannot 
hesitate  for  a  moment  to  find  him  guilty. 
You  will  not  only  be  of  opinion  that  he 
has  committed  an  offence  for  which  he 
is  liable  to  be  prosecuted,  but  that  it  is 
ttlso  indispensably  necessary  to  put  the 
law  in  motion  against  him. 

I  do  not  hesitate  to  confess  that  I  have 
instituted  the  prosecation  with  the  greatest 
reluctance;  I  am  aware  of  the  evils 
arising  from  such  a  discussion ;  but  I  am 
convinced  that  greater  evils  would  have 
arisen  from  further  forbearance. 

The  defendant  has  ostentatiously  and 
obstinately  persisted  in  a  course  which 
leaves  me  no  choice  but  to  bring  him  be» 
fore  a  jury  of  his  country  that  they  may 
decide  upon  his  conduct. 

I  rejoice  to  think  that  every  man  in 
England  may  worship  God  according  to 
his  conscience,  and  with  decency  he  may 
combat  the  religious  opinions  of  others. 
The  law  fully  recognises  the  right  of  all 
who  take  the  holy  Scriptures  for  their 
guide  to  impugn  the  peculiar  doctrines  of 
the  Established  Church.  How  far  the 
attempt  of  an  unfortunate  and  misguided 
man,  by  historical  research  and  sincere 
reasoning,  to  question  the  truth  of  Chris- 
tianity itself,  coxdd  be  defended  in  a 
court  of  justice  it  is  unnecessary  now  to 
determine ;  but  I  am  sure  that  it  would  be 
inexpedient  and  improper  to  present  such 
a  man  at  the  bar  of  a  criminal  court,  and 
to  pray  against  him  sentence  of  fine  and 
imprisonment.  His  book  may  be  an- 
swered ;  his  errors  exposed ;  his  sophisms 
may  be  refuted.  He  addresses  the  edu- 
cated and  the  reflecting,  who  will  best  be 
protected  from  the  contagion  of  his  scepti- 
cism by  the  intellectual  efforts  of  men 
more  learned,  acute,  and  logical.  But  it 
is  quite  clear,  gentlemen,  that  the  law  of 
England  will  not  sanction,  and  I  am 
humbly  of  opinion  that  those  who  have  to 
superintend  the  administration  of  the  law 
ou^ht  not  to  tolerate,  an  attack  on  Christian 
rehgion  characterised  by  mere  invective, 
ribaldry,  And  abuse,  addressed  to  the  vul- 
gar, the  ignorant,  and  the  unthinking. 

Gentlemen,  if  I  were  constructing  a 
new  criminal  code,  I  would  make  it  pun- 
ishable to  publish  a  book  containing  such 
an  attack  upon  any  religion  professed  by 
any  body  of  citizens  in  the  state.  But,  as 
the  law  now  stands,  there  can  be  no  doubt 
that  to  assail  with  obloquy,  and  to  insult 
the  holy  Scriptures  of  the  Old  and  New 
Testament,  wnich  we  believe  to  contain 
the  revealed  will  of  Grod,  is  a  crime  for 
which  punishment  may,  and  ought  to  be, 
inflicted.  There  are  two  grounds  on 
which  it  seems  to  me  that  such  an  act 
may  be  properly  made  the  subject  of  penal 
visitation.     In  the  first  place,  it  wounds 


]  and  shocks  the  feelings  of  those  who  are 
entitled  to  the  protection  of  the  law,  not 
only  for  their  persons  and  property,  but  for 
everything  belonging  to  them  which  con- 
tributes to  their  enjoyment  and  comfort. 
However,  the  great  mischief  of  this  act 
arises  from  its  tendency  to  dissolve  the 
foundation  of  the  moral  obligations  on 
which  society  rests.  The  vast  bulk  of 
the  population  believe  that  morality  de- 

Sends  entirely  on  revelation;  and,  if  a 
oubt  could  be  raised  among  them  that 
the  Ten  Commandments  were  given  by 
God  from  Mount  Sinai,  men  would  think 
they  were  at  liberty  to  steal,  women  would 
consider  themselves  absolved  from  the 
restraints  of  chastity.  A  publication 
openly  incitinc^  to  theft  or  licentiousness 
would  surely  be  a  fit  subject  for  prosecu- 
tion, and  so  must  be  any  other  publication 
of  a  similar  tendency.  The  civil  magis- 
trate is  not  to  interfere  with  private 
opinion  or  with  philosophical  speculation ; 
but  he  is  called  upon  to  repress  jrhaX  di- 
rectly leads  to  crime,  as  much  as  to  punish 
crime  when  actually  committed.  Kow, 
gentlemen,  can  there  be  a  doubt  that  in  a 
Christian  country  the  effect  must  be  most 
pernicious  of  a  publication  which,  without 
investigation  to  be  examined,  or  reasoning 
to  be  refuted,  broadly  asserts  that  the 
Bible  is  a  compound  of  filth,  blasphemy 
and  nonsense;  that  its  author  was  an 
idiot ;  and  that  it  ought  to  be  burned  to 
prevent  posterity  from  knowing  that  we 
believed  in  such  abominable  trash  P 

Gentlemen,     the    defendant    keeps    a 
bookseller's    shop  in    the    Strand,    with 
his  name  written  over  the  door  in  large 
characters.      There  he  has    persisted  in 
selling  a  work  published  in  numbers,  en- 
titled, *'  Letters  to  Clergy  of  all  Denomi- 
nations, showing  the  errors,  absurdities, 
and    irrationalities  of  their    doctrines," 
purporting  to  be  written  by  C.  J.  Haslam, 
and  with  Mr.  Hetheringtons  name  as  pub- 
lisher, on  the  title  page.     This  work  does 
not  in  any  degree  address  itself  to  the 
understanding,  but  it  is  filled  with  mere 
bantering,  reviling,  and  ridicule  of  the 
Scriptures,   particularly  the  Old   Testa- 
ment.   I  am  exceedingly  concerned  that 
your  ears  must  be  wounded  by  hearing 
such  impious  ravings,  but  it  was  necessary 
that  some  passage  should  be  put  upon 
record,  and  these  must  bo  reaa  by 
officer  of  the  Court  in  your  hearing, 
shall  content  myself  with  laying  bef 
you  by  way  of  a  specimen,  an  extr 
from  the  eighth  nuniber.    ICounsel  n 
the  passage  beginning : — 

"  >\Tiat  wretched  stuff  this  Bible  is,  to  be  su 
What  a  random  idiot  its  author  must  h 
been !"  &c.  SccJ 

Had  this  publication  remained  in  < 
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Bcnrity,  only  a  few  copies  of  it  being 
sold,  howerer  much  the  publisher  might 
be  condemned,  I  should  have  preferred 
permitting  him  to  escape  with  impunity 
rather  than  drag  it  into  notice ;  but  there 
is  reason  to  apprehend  that  the  efforts  to 
bring  it  into  circulation  have  been  too 
successful,  and,  if  the  strong  arm  of  the 
law  is  not  called  in,  its  sale  will  go  on  with 
increased  audacity,  and  it  will  be  suc- 
ceeded by  other  works  equally  flagitious 
and  demoralizing. 

What  other  course  can  be  pursued  P 
This  is  poison  to  which  no  antidote  can 
be  administered,  and  you  can  only  strive 
to  prevent  its  further  distribution.  What 
could  a  Paley  or  a  WaUon  do  against 
(7.  J,  Haslam,  if  there  be  such  a  man  in 
existence  P  The  author  of  such  a  work 
does  not  reason,  and  cannot  be  reasoned 
with.    He  is  to  be  punished,  not  refuted. 

Will  it  be  said  by  the  defendant  that 
this  prosecution  is  an  improper  inter- 
ference with  private  opinion,  and  attempt 
to  stifle  inquiry.  Gentlemen,  it  is  utterly 
impossible  for  him  to  say  that  he  ha<l 
any  desire  to  assist  in  the  investigation  of 
truth,  or  that  he  had  for  his  object  the 
propagation  of  any  opinion.  B^  could 
only  have  been  actuated  by  the  sordid 
desire  of  profit  from  an  extensive  sale  of 
a  cheap  publication,  indifferent  as  to  its 
contents,  and  reckless  as  to  the  evil  it 
might  occasion. 

But  I  will  now  proceed  to  give  the  ne- 
cessary proof  to  fix  the  defendant,  and 
wait  till  I  see  whether  any  attempt  will 
be  made  to  justify  the  publication,  and  on 
what  grounds  the  justification  is  rested. 
If  necessary  I  shall  have  the  opportunity 
of  addressing  you  in  reply. 

Alexander  KeiT. — Examined  by  Sir 
Frederick  FoUoch. 

{I  am  a  policeman.  I  bought  the  '*  Let- 
ters to  the  Clergy,"  5,  8,  and  13,  at  the  shop 
of  the  defendant,  126,  Strand,  on  the  5tn 
of  February  last.  A  young  man  served 
me.  I  know  the  defendant ;  he  was 
standing  on  the  threshold  of  the  door  at 
the  time.  I  have  known  him  for  the  last 
three  years,  and  seen  him  repeatedly  at 
the  shop.  I  paid  one  penny  each  for  the 
letters. 

^ross-examined  by  the  Defendant. 

iid  not  come  in  my  uniform  to  pur- 
_^  them.  I  came  from  directions  I 
.  received,  not  from  any  reputation  the 
k  had  acquired.  I  did  not  read  the  fifth 
iber  or  the  eighth  number  of  the  book 
chased  at  the  shop.  I  stated  at  tiie  Old 
ley,  at  the  trial  of  Mr.  Cleave,  that  I 
read  a  copy,  but  not  the  one  purchased 
be  defendant.  CurioBity  induced  me  to 
"  '*     It  did  not  shake  my  opinion — it 


did  not  make  me  bum  my  Bible ;  quite 
the  opposite,  I  am  a  plainly-educated 
man.  I  was  instructed  to  purchase  all  I 
could  get  at  defendant's  shop.  I  purchased 
other  numbers,  but  did  not  read  them. 
The  work  produced  no  effect  on  me  to 
induce  me  to  follow  the  recommendations 
of  the  author. 

George  ShertoUl,  collector  of  poor  rates 
for  the  liberty  of  the  Savoy,  proved  that 
defendant  was  rated  for  No.  126,  Stittud. 

The  libels  were  then  put  in  and  read : 
first.  No.  8  of  Haalam's.**  Letters  to  the 
Clergy  of  all  Denominations,"  then  5  of 
the  same  work,  and  then  13. 

The  AUorriey  Crenerdl  said  that  was  the 
case  for  the  prosecution.] 

Defence. 

My  Lord,  Gentlemen  of  the  Jury, — In 
rising  to  vindicate  myself  from  the  charge 
preferred  against  me  in  this  indictment, 
I  shall  not  attempt  to  justify  the  language 
alluded  to  by  the  Attorney  General ;  but  I 
cannot  refrain  from  expressing  my  sur- 
prise that  the  Government,  auer  having 
encouraged  the  circulation  of  cheap  know- 
ledge upon  all  subjects, — in  penny  maga- 
zines and  penny  cyclopasdias,  should  have 
placed  me  on  my  trial  upon  sach  a  flimsy 
chai'ge  as  this — ^for  flimsy  it  undoubtedly 
is,  when,  out  of  a  work  comprising  nearly 
five  hundred  pages,  the  Attorney  General 
can  only  find  one  passage, — that  in  the 
eighth  letter,  which  is,  I  admit,  expressed 
in  very  improper  language, — whereon  to 
found  an  indictment.  I  contend  that  it  ia 
impossible  to  say  where  a  person  is  to 
stop  in  his  inquiries.  If  a  person  is  per- 
mitted to  reject  one  tenet,  another  may 
reject  another;  and  there  is  no  reason 
why  another  should  not  go  on,  and  reject 
the  whole.  In  the  whole  work  there  is 
not  one  disrespectful  word  about  Chris- 
tianity ;  it  is  a  rejection  of  the  miracles 
ascribed  to  Moses  in  the  Old  Testament, 
which  have  been  indignantly  rejected  by 
many  learned  men.  The  work  was  not 
intended  as  a  scurrilous  attack,  but  as  an 
inquiry  into  the  effects  of  the  usages  of 
society,  founded  upon  the  Old  Testament. 
The  object  of  Mr.  Haslam  was  benevolent ; 
and  however  much  he  might  eir,  he  was 
not  criminal.  He  undertook  to  prove  to 
the  clergy  **  that  they  were  all  in  error ;" 
that  the  doctrines  they  are  teaching  to 
the  people  are  false,  absurd,  and  irra- 
tional ;  that  they  are  directly  contrary  to 
reason  ;  and  that,  so  long  as  they  are 
preached  to  the  people,  so  long  will  the 
people  be  vicious,  wretched,  and  un- 
hapipy. 

The  Attorney  General  has  only  read  the 
objectionable  passages :  I  will  read  a  few 
passages  from  Mr.  Haslam*8  first  letter, 
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'w^hich  will  enable  the  jury  to  understand 
the  nature  of  his  work,  and  appreciate  his 
motives. 

[The  defendant  read  two  passages  from 
Haslam'a  "  Letters  to  the  Clergy/'the  first 
arguing  that  the  clergy  ought  not  to  be 
angry  at  their  errors  being  pointed  out, 
and  the  second  protesting  that  a  man's 
belief  is  independent  of  his  will.] 

Gentlemen,  you  will  see  by  these  pas- 
sages that  Mr.  U(ulam  appeals  to  reason, 
H©  calls  upon  the  clergy  to  defend  their 
doctrines,  telling  them  they  may  either  do 
it  *•  by  writing,  or  by  verbal  discussion." 
The  Government,  however,  disregarded 
this  appeal;  they  ought  to  have  called 
upon  the  Bishop  of  Exeter  and  other  well- 
paid  bigots  of  his  class,  to  come  forward  and 
confute  Mr.  Haslam,  But  instead  of  this, 
they  prosecute  a  bookseller,  who  had  never 
read  a  line  of  the  book  until  this  prosecu- 
tion. They  ought  to  meet  Mr.  Haslam 
with  his  own  weapons  ;  and  it  is  disgrace- 
ful to  the  Government,  which  has  always 
advocated  the  diilusion  of  cheap  know- 
ledge,  to  submit  to  the  taunts  of  the 
Bishop  of  Exeter,  and  other  bigots  like 
him,  by  iiistituting  these  prosecutions  for 
blasphemy.  Ho^^ever  we  may  disapprove 
of  Haslam's  doctrines,  we  cannot  but  per- 
ceive that  he  is  sincere  in  his  belief. 

Gentlemen,  I  will,  as  I  proceed,  prove 
to  you  that  the  convictions  of  a  man's 
mind  are  perfectly  independent  of  his 
will.  Mr.  Ilaslam  is  an  instance  in  point. 
He  has  stated  that  he  once  believed  that 
which  he  now  believes  to  bo  true  to 
be  false.  Gentlemen,  I  readily  admit 
that  the  passage  in  the  eighth  number  is 
offensively  worded  ;  but  I  will  prove  thnt 
the  free  exercise  of  the  right  of  inquiry  is 
not,  and  ought  not  to  be,  an  offence  in 
law.  I  will  also  call  your  attention  to  the 
hardship  of  a  general  bookseller  being 
held  responsible  for  every  book  that  he 
sells,  and  will  call  your  attention  to  the 
oath  you  have  taken,  and  claim  from  you 
that  acquittal  to  which  I  am  entitled.  I 
claim  no  exemption  from  punishment,  if  I 
sell  any  obscene  publication, — anything 
calculated  to  corrupt  or  demoralise  so- 
ciety,— or  any  attacks  upon  a  man's  private 
character ;  but  in  cases  of  the  discussion 
of  abstract  truths,  is  a  man  to  be  punished 
for  the  convictions  of  his  mind,  which  are 
not  in  the  power  of  his  will?  It  is  too 
bad  to  bring  a  man  into  a  court  of  justice 
on  account  of  a  few  solitary  passages  in  a 
work  of  this  nature. 

Gentlemen  of  the  jury,  our  great  and 
popular  moralist,  Dr.  Johnson,  has  declared 
that — 

"  Truth  is  the  hasis  of  all  excellence." 

This  axiom  is  so  clear  and  indisputable, 
that  no  intelligent  man  can  hesitate  to 


adopt  it.  How,  then,  can  the  truth,  upon 
the  various  subjects  interesting  to  human 
beings,  be  elicited?  Not  by  letting  inte- 
rested men  think  for  us,  but  by  judging 
for  ourselves — by  collecting  and  exami- 
ning facts  and  arguments,  and  communi- 
cating to  society  the  impressions  they 
respectively  make  apon  our  minds.  There 
is  no  effectual  mode  of  arriving  at  truth, 
but  by  the  exercise  of  the  right  of  free 
inqairy,  and  the  unrestricted  publication 
of  the  result  of  such  inquiry.  This  right 
has  been  deemed  of  pre-eminent  import- 
ance from  time  immemorial,  and  by  men 
of  all  sects  and  parties  ;  and,  although 
corrupt  and  tyrannical  rulers  in  the  past 
ages  of  the  world  have  prosecuted  honest 
men,  iind  endeavoured  to  suppress  the 
truth,  you  will  find  that  in  every  case  to 
which  I  shall  call  your  attention,  the  in- 
trepid advocates  of  truth  have  ultimately 
triumphed.  Now,  gentlemen  of  the  jury, 
I  will  proceed  at  once  to  fortify  myself 
with  a  few  authorities, — not  that  I  think 
truth  depends  upon  great  names,  however 
numerous  and  illustrious  they  may  be, 
but  because  I  am  determined  to  advance 
nothing  that  is  not,  in  my  opinion,  strictly 
true,  and  sanctioned  and  maintaiued  by 
the  greatest  intellects  of  the  age. 

Gentlemen,  I  will  begin  with  a  bishop. 

[The  defendant  read  passages  from 
Bishop  Burnett's  *'  Thirty-nine  Articles," 
and  Dr.  Whitby's  "  Last  Thoughts."] 

For  the  learned  Attorney  General  to  at- 
tempt to  crush  the  free  expression  of 
opinion  by  prosecutions  of  this  nature,  is 
most  unjust  and  impolitic.  I  maintain 
that  two  out  of  the  three  passages  read 
would  not  support  the  indictment  at  all; 
and  the  third  passa.Q[e — set  forth  in  the 
first  count  of  the  indictment— so  far  from 
being  blasphemy,  declares  that  the  author 
rejects  the  Bible,  because  he  looks  upon  it 
as  containing  statements  that  are  in- 
sulting to  God.  In  the  passage  imme- 
diately following  that  whicn  is  prosecuted, 
the  author  admits  that  the  book  contains 
some  good  precepts,  but  declares  that  he 
deems  mere  pi*ecepts  to  be  useless.  I  will 
take  the  liberty  of  reading  the  passage  to 
the  jury : — 

'*  I  allow  that  there  are  some  good  precepts  in 
it,  but  I  contend  that  these  precepts  are  useless. 
I  contend  that  all  precepts  are  useless.    Of  what 
use  have  all  the  precepts  in  the  world  beei 
the  human  race  ?     Have  they  made  man  w: 
or  better,  or  happier  ?     Have  they  lessened 
amount  of  his  vice  and  his  misery  ?     I  cent 
that  they  have  not.     Vice  and  misery  have  I 
incrcasini^,  although  these  precepfs  have  1 
more  and  more  preached  to  the  people.     I 
cepts,  reverend  ministers  of  the  gospel,  arc  n 
wind ;  they  are  as  empty  as  the  vapour  issv 
from  the  kettle's  spout;  they  have  no  cf 
whatever   in  making   man  wise^  or  good 
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happy ;  the  present  wretchedness  of  the  world 
is  a  proof  of  it.  The  way,  reverend  sirs,  to 
make  mnn  wise,  and  good,  and  happy,  is,  not  to 
preach  precepts  to  the  people,  hut  to  aholish 
the  present  irrational  system  of  individual  pro- 
perty ;  to  arrange  society  in  such  a  manner  that 
the  interest  of  one  man  will  be  the  interest  of 
the  whole.  Until  this  be  done,  all  the  precepts 
in  the  world,  preached,  too,  with  all  the  eloquence 
in  the  world,  will  never  remove  man  from  his 
present  deplorable  condition.*' 

Gontleinen,  yen  will  perceive  by  this 
extract  that  the  aathor  is  a  socialist.  It 
is  not  necessary  for  me  to  maintain  that 
he  is  right  in  these  opinions.  All  that  I 
have  to  do  is  to  show  that  these  opinions 
were  sincerely  believed  by  Mr.  Hasktm,  I 
have  clearly  shown  that  belief  is  involun- 
tary. No  man  can  tell  one  day  what  his 
belief  will  be  the  next.  In  my  own  person 
I  furnish  an  instance  of  this.  I  married 
young,  and  having  formed  in  my  mind  a 
standard  of  ideal  perfection,  I  determined 
that  my  children  should  equal  that  stan- 
dard, as  far  as  human  means  could  make 
them.  I  tried  to  effect  my  object  by 
severity.  Acting  upon  wrong  principles, 
of  course,  I  failed ;  but  at  that  time  I  was 
young  and  ignorant,  and  believed  myself 
to  be  right.  However,  a  friend  who  knew 
better  than  myself,  and  who  had  had 
much  experience,  lent  me  Miss  Hamilton's 
"  Letters  on  the  Philosophy  of  Education," 
and  the  reading  of  that  book  put  new 
ideas  into  my  mind.  It  produced,  in 
fact,  a  mental  revolution ;  I  changed  my 
opinion  and  my  system,  and  did  so  with 
toe  happiest  success.  From  that  time  I 
banished  coercion  as  a  principle  of  educa- 
tion. I  repeat,  then,  that  belief  is  not 
voluntary,  and  that  compulsion  is  not  a 
good  means  of  producing  good  belief  or 
good  conduct. 

[The  defendant  cited  passages  in  favour 
of  free  inquiry  from  the  writings  of 
Bishop  Marsh,  Sir  WilUam  Temple,  Lord 
Brougham,  Dr.  Bouthwood  Smith,  Combe 
on  the  Constitution  of  Man,  and  quoted 
1  Kings  xvii.  27,  and  Acts  vi.  and  vii.J 

Now,  gentlemen,  is  it  just  or  politic 

that  the  proclaimers  of  new  truths,  and 

new  systems,  should  be  treated  in  this 

manner?      Would    it   not    be  far    more 

rational  to  hear  what  a  man  has  to  say, 

and  answer  him,  than  to  '*  gnash  at  him 

"h  the  teeth,"  to  "  stop  your  ears,"  to 

m  at  him  with  one  accord,"  and  to 

one  him  to  death  "  ?    Can  you,  gcutle- 

i,  by  your  verdict  give  your  sanction 

t  course  of  proceeding  similar  to  that 

Lch  deprived  Stephen  of  life  ?    All  per- 

ation   is  the  same  in  spirit  —  highly 

ost  and  impolitic — whether  it  be  exer- 

d  against  the  Apostle  Stephen,  or  the 

ible    individual   who    now    addresses 


Gentlemen,  the  supporters  of  the  esta- 
blished religion  in  the  days  of  the  Apostles 
pursued  the  same  course  that  the  bigots 
of  the  present  day  are  pursuing.  Tney 
applied  to  the  High  Priest,  or  to  the  At' 
torney  General  of  that  day,  to  prosecut-e 
Stephen  for  blasphemy,  and  stirred  up  the 
people.  In  the  present  case  the  Bishop  of 
£Jxeter  did  not  stir  up  the  people,  but  he 
stirred  up  the  Government.    JBEe  sent  a 

Eacket  of  papers  to  Lord  Normanby,  who 
anded  them  to  the  Attorney  General,  and 
he  appears  to  have  considered  it  to  be  his 
duty  to  institute  the  present  prosecution. 
The  learned  Attorney  General,  as  was  the 
case  with  the  priests  and  rulers  of  the 
Jews,  would  not  allow  any  discussion  to 
take  place  that  was  likely  to  change  ex- 
isting customs.  I  will  do  the  Government 
the  justice  to  say,  however,  that  I  do  not 
believe  they  are  disposed  to  put  a  stop  to 
the  full  investigation  of  any  subject,  if 
conducted  with  decency.  I  readily  admit 
that  the  passage  in  the  eighth  number  of 
Mr.  Haslam's  *' Letters"  is  highly  objec- 
tionable in  phraseology — it  is  in  very  bad 
taste — but  is  that  a  reason  for  sending  a 
bookseller  to  prison,  because  he  has  sold 
a  book  written  in  bad  taste  P  It  cannot 
be— all  published  works  must  be  left  to 
the  fiat  of  public  opinion  to  determine 
their  merit. 

£The  same  spirit  was  evinced  by  the 
wicked  and  corrupt  rulers  of  the  Jews 
against  the  founders  of  Christianity.  The 
Jews  now  disbelieve  part  of  the  Jewish 
Scriptures  themselves,  and  why  should 
Christians  persecute  men  for  disbelieving 
them  ?I 

I  can  assure  the  jury  that  if  ITaslam's 
Letters  to  the  Clergy  is  an  improper  book, 
it  cannot  be  put  down  by  prosecution  ;  it 
is  far  better  to  leave  it  to  coldness  and 
neglect.  I  could  give  many  proofs  of 
this.  I  am  myself  an  instance  of  the  in- 
efficiency of  prosecution.  I  have  been  pro- 
secuted, as  I  think  with  great  injustice, 
for  the  publication  of  a  paper  called  The 
Poor  Man's  Guardian.{a)  Five  hundred 
men  were  imprisoned  for  selling  it ;  I  was 
twice  imprisoned,  and  the  circulation  of 
the  paper,  thus  prosecuted,  more  than 
paid  my  losses ;  but  at  last,  in  the  Court 
of  Excheauer,  before  Lord  Lyndhurst,  the 
jury  founa  a  verdict  in  my  favour,  for  I 


(a)  "  A  weekly  Paper  for  the  People,  price 
one  penny,"  started  July  9,  1831,  in  defiance  of 
the  stamp  laws.  In  1832  Hetherington  received 
two  sentences  of  six  months  each  for  publishing 
this  paper.  In  1834  he  was  again  indicted  for 
publishing  the  Guardian,  and  acquitted  on  the 
ground  that  it  was  not  a  newspaper,  but  con- 
victed and  fined  120/.  for  publishing  the  "  De- 
structive and  Poor  Man^s  Conservative,''* 
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convinced  the  jury  that  the  pnblication 
was  one  which  was  not  against  the  law. 

Attorney  General :  The  jury  found  that 
it  was  not  a  newB}3apcr. 

Precisely  so:  and  as  soon  as  it  was 
known  that  the  Ghiardian  was  a  legal 
paper,  it  went  down  at  once.  1  could  not 
sell  copies  enough  to  pay  the  expenses  (a 
laugh).  It  has  been  just  the  same  with 
these  letters ;  they  have  remained  unsold 
till  this  prosecution,  but  as  soon  as  it  was 
known  that  they  were  prosecuted,  the  man 
who  published  them  could  not  print  them 
fast  enough. 

Gentlemen,  the  enlightened  Christians 
of  the  present  day,  by  sending  out  mis- 
sionaries to  propagate  Christianity,  are 
guilty  of  blasphemy  against  the  esta- 
blished religion  of  heathen  conntries.  [It 
would  be  considered  in  England  very  un- 
just and  cruel  if  the  natives  were  to  seize 
our  missionaries,  and  imprison  and  ill- 
treat  them.  In  a  recent  case,  cannon  have 
been  fired  upon  the  natives  of  one  of  the 
Tonga  Islands  because  they  would  not 
receive  those  missionaries.  The  argument 
of  these  Christians  is,  that  truth  must 
be  propagated  all  over  the  world — ^but 
why  stop  inquiry  at  home,  while  suffering 
a  British  man-of-war  to  fire  upon  these 
islanders,  because  thev  would  not  receive 
the  new  truths  of  the  missionaries  in  the 
way  they  wished  ?1 

Gentlemen,  has  not  our  country  raised 
itself  to  the  highest  pinnacle  of  human 
greatness  as  regards  civilization  and  the 
arts?  What  rapid  strides — what  useful 
discoveries  it  has  made  in  the  arts  and 
sciences  !  Consider  its  vast  achievements 
in  steam  navigation — in  railroad  travel- 
ling— in  the  improvement  of  machinery. 
To  such  perfection  have  they  brought  ma- 
chinery, that  it  is  now  almost  capable  of 
superseding  human  labour  altogether.  If 
all  these  magnificent  improvements  in  the 
arts  and  sciences  are  good  to  society,  and 
have  resulted  from  free  inquiry  —  why 
hesitate  to  applv  it  to  social,  religious, 
and  political  subjects?  Are  we  ever  to 
remam  drivellers  in  religion  P  The  true 
crime  is  that  Haslam's  **  Letters  "  are  sold 
at  a  penny.  Why  should  two-guinea  blas- 
phemers be  tolerated  and  penny  ones  pix)- 
secuted  ?  How  can  the  learned  Attorney 
General^  whose  shelves  are,  doubtless, 
adorned  with  BrummovuVs  Academical 
Questions,  Voltaire,  Gihhon,  Volney,  and 
Shelley,  that  beautiful  and  splendid  ema- 
nation of  human  intellect,  Shelley  that 
saw  through  and  exposed  in  that  poem  of 
**  Queen  Mab  "(a)  all  the  corruption  and 
mysteries  in  society,  and  all  the  impedi- 

(a)  The  defendant's  prosecution  of  Mr. 
Moxon  for  selling  "  Queen  Mab ''  was  pending 
at  this  time.    See  below,  p.  693,    7'he  Qiteen 


ments  put  in  the  way  of  human  improve- 
ment, uphold  this  prosecution ;  and  what 
must  that  law  be  which  can  find  the 
crime,  not  in  the  contents  of  the  book, 
but  in  the  fact  of  its  being  sold  for  a 
penny?  For  two  guineas  you  may  buy 
a  magnificent  book  full  of  blasphemy. 
The  Attorney  General,  in  his  opening 
speech  told  the  jury  that  such  works 
were  **  dangerous  to  society  if  addressed 
to  the  vulgar,  the  uneducated,  and  the 
unthinking  ** ;  but  I  will  appeal  to  his  own 
witness,  who  had  read  the  book,  and  on 
whom,  an  uneducated  man,  it  had  proved 
inoperative.  It  had  done  no  mischief: 
and  I  hope  the  jury  will  nob  consign  me 
to  a  dungeon  for  having  sold  a  book  which, 
it  has  been  proved  by  his  own  witness,  has 
done  no  mischief. 

Gentlemen,  I  will  now  call  your  atten- 
tion to  the  law  on  the  subject.  In  enter- 
ing upon  this  topic,  of  course  I  shall 
labour  under  a  great  disadvantage,  be- 
cause I  am  unacquainted  with  legal  tech- 
nicalities and  cases.  I  will  commence, 
therefore,  by  reading  to  you  the  opinion 
of  Chief  Baron  Eyre,  in  his  charge  to  the 
grand  jury,  on  the  commission  for  the 
trial  of  persons  on  the  charge  of  high 
treason,  in  1794,  in  the  course  of  which  he 
made  use  of  these  liberal  expressions. 
(The  defendant  read  the  passage!) 

Here,  gentlemen,  we  have  an  eminent 
legal  authority,  in  addition  to  the  bishops 
I  have  quoted,  who  declares  that — 

"  human  laws  ought  not  to  interpose,  nay,  can- 
not interpose,  to  prevent  the  communication  of 
sentiment  and  opinion/'C^) 

Under  what  law  then  can  I  be  con- 
demned? This  prosecution  goes  a  step 
further  than  any  other  has  gone;  it  in 
effect  declares  that  you  shall  not  disputo 
the  truth  of  the  Jewish  Scriptures,  wnich 
I  have  already  shown  are  superseded  by 
the  introduction  of  Christianity. 

Major   Cartwright  in    his    work    illus- 
trating the    British  constitution    proved 
that  Christianity  was  not  any  part  of  the 
law  of  Englana,  that  they  had  not  got 
any  statute  to  show  for  it,  and  that  the 
common  law  existed  for  a  thousand  years 
before  Christianity  was  introduced.     He 
sent  a  copy  of  his  book  to  Jefferson,  the 
President  of  the  United  States,  himself  an 
eminent  lawyer,  who  had  deeply  studied 
the  laws  of  England,  and  Jefferson  wr 
back  showing    that    the    axiom    had 
origin  and  foundation  in  a  misquotal 
and  mistranslation  of  a  decision  of  Jus 
Prisot,  recorded  in  the  year  book,  e 
stituting  the  words   holy  Scriptures 
ancient  Scriptures.    Jefferson  denomina 

against  Moxon  ;  Quaker,  1  St.  Tr.  360,  dehar 
7  &  8  Will.  3.  c.  74. 

(a)  Hardy's  trial,  24  St.  Tr.  206. 
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it  a  "  iudiciary  forgery,"  and  I  hope  your 
Ijordship  will  to-aay  confirm  Jefferson's 
view,  and  put  an  end  to  this  illegal 
inianity. 

Gentlemen,  the  passage  I  am  aboat  to 
quote  from  Jefferson's  letter  to  Mi^ior  CarU 
tori^hi,{a)  contains  the  opinion  of  Justice 
Prisot,  in  old  French,  but  I  have  procured 
a  literal  and  a  free  translation,  which  I 
will  read  to  the  jury.  Your  Lordship  can 
refer  to  the  original  in  the  Year  Book  : 

"  I  was  glad  to  find,  in  your  book>  a  formal 
ooDtradiction,  at  length,  of  the  judiciary  usurpa- 
tion of  legislative  powers ;  for  such  the  judges 
have  usurped  in  their  repeated  decisions  that 
Chnstianity  is  a  part  of  the  commoo  law.  The 
proof  of  the  contrary  which  you  have  adduced 
is  incontrovertible;  to  wit,  that  the  common 
law  existed  while  the  Anglo-Saxons  were  yet 
Pagans;  at  a  time  when  they  had  never  yet 
beard  the  name  of  Christ  pronounced,  or  knew 
that  such  a  character  had  ever  existeid.  But  it 
may  amuse  you  to  show  when,  and  by  what 
means,  they  stole  this  law  in  upon  us.  In  a 
case  of  quare  impedit,  in  the  Year  Book,  84  H.  6, 
fo.  38  (1458),  a  question  was  made,  how  far  the 
cedesiastical  law  was  to  be  respected  in  a  com- 
mon Liw  court  ?  And  Justice  Prisot,  c.  5,  gives 
his  opinion  in  these  words : — 

" '  A  tlel  leis  que  ils  de  seiut  eglise  ont 
en  aneien  scripture,  covient  k  nous  a  donner 
credence ;  car  ceo  common  ley  s ur  quels  touts 
manners  leis  sent  fond^s— et  auxy,  Sir,  nous 
sumns  obliges  de  conustre  leur  ley  de  seint 
^lise;  et  semblablement  ils  sent  obliges  de 
conustre  nostre  ley :  et.  Sir,  si  poit  apperer  or 
^  nous  que  I'evesque  ad  fiiit  come  un  ordinary 
fera  en  tiel  cas,  adong  nous  devons  ceo  adjuger 
bon,  ou  antrement  nemy,'  Bic.{b) — See  S.  C. 
Fitxherbert's  Abr.  qu.  imp.  89 ;  Bro.  Abr.  qu. 
imp.  12. 

"  Finch,  in  his  first  book,  c.  3,  is  the  first 
afterwards  who  quotes  this  ca^e,  and  mis- 
states it  thus,  <To  such  laws  of  the  Church 
as  have  warrant  in  holy  Scripture    our   law 


(a)  The  letter,  dated  June  5,  1824,  is  to  be 
found  in  the  seventh  volume  of  Jefferson's  col- 
lected works  at  p.  355. 

(6)  Translation  read  to  tfte  Jury, 

**  It  is  proper  for  us  to  respect  the  laws  which 

the  members  of  the  holy  Church  have  in  ancient 

manuscripts,  because  they  are  the  general  source 

fiem  which  all  laws  are  drawn.    Thus,  Sir,  it  is 

necessary  for  us  to  be  acquainted  with  eccle- 

liastica]  law,  end  in  like  manner  the  judges  of 

the  ecclesiastical  courts  are  obliged  to  under- 

I  our  law ;  in  consequence.  Sir,  if  it  can  be 

m  to  us  that  the  ecclesiastical  court  has 

ded  as  a  court  of  civil  law  (<ic)  would  have 

$  in  the  same  case,  then  we  ought  to  deem  the 

menfc  good ;  but  if  a  civil  law  court  would 

decided  otherwise,  the  judgment  of  the 

Hastical  court  must  be  deemed  erroneous." 

Christian's  edition  of  Blackstone  (1795, 

p.  59)  the  Year  Book  is  quoted  thus : 

pture  est  common  ley,  sur  lequel  touts 

—  de  leis  ont  fondues.     34  H.  VI.  41." 


giveth  credence,'  and  cites  Prisot,  mistranslating 
•  aneien  Scripture  *  into  *  holy  Scripture  ;*  where- 
as Prisot  palpably  says, '  to  such  laws  as  those 
of  holy  Church  have  in  ancient  writing  it  is 
proper  for  us  to  give  credence ;'  to  wit,  to  their 
ancient  written  laws.      This  was  in    1618,  a 
century  and  a  half  after  the  dictum  of  Prisot. 
WingaCe,  in  165^^,  erects  this  false  transhition 
into  a  maxim  of  the  common  law,  copying  the 
words  of  Finch,  but  citing  Prisot.    Wingate's 
Maxims,  8;  and  Sheppard,  tit.   'Religion,'  in 
1675,  copies  the  same  mistranslation,  quoting 
the  Year  Book,  Finch,  and  Wingate.    Hale  ex- 
presses it  in  these  words,  '  Christianity  is  parcel 
of  the    laws    of  England,'   1    Ventr.  298;   3 
Keble,  607,  but  quotes  no  authority.    By  these 
echoings  and  re-echoings  from  one  to  another,  it 
had  become  so  established  in  1728  that  in  the 
case  of  The  King  v.  Woolston,  2  Strange,  884, 
the  Court  would  not  suffer  it  to  be  debated, 
whether    to    write    against    Christianity    was 
punishable  in  the  temporal  courts  at  common 
law.     Wood,  therefore,  409,  ventures   still  to 
vary  the  phrase,  and  says,  *  that  all  blasphemy 
and  profaneness  are  offences  by  the  common 
law,'  and  cites  2  Strange.    Then  Blackstone,  in 
1763,  IV.  59,  repeats  the  words  of  Hale,  that 
*  Christianity  is  part  of  the  law  of  England,' 
citing  Ventris  and  Strange;  and  finally,  Lord 
Mansfield,  with  a  little  qualification,  in  Evans's 
case  in  1767,  says,  *that  the  essential  priuciples 
of  revealed  religion  are  parts  of  the  common 
law,'  thus  engulphing  Bible,  Testament,  and  all, 
into  the  common  law,  without  citing  any  autho- 
rity.   And  thus  we  find 'this  chain  of  autho- 
rities hanging  link  by  link  one  upon  another, 
and  all  ultimately  on  one  and  the  same  hook ; 
and  that  a  mistranslation  of  the  words  '  aneien 
Scripture,*  used  by  Prisot.    Finch  quotes  Prisot ; 
Wingate  does  the  same ;  Sheppard  quotes  Prisot, 
Finch,  and  Wingate;  Hale  cites   nobody;  the 
Court,  in    Woolston^s  case,  cites  Hale ;  Wood 
cites  Woolston^ s  case  ;  Blackstone  quotes  Wool- 
ston's  case  and  Hale;  and  Lord  Mansfield,  like 
Hale,  ventures  it  on  his  own  authority.    Here  I 
might  defy  the  best-read  law^^cr  to   produce 
another  scrap  of  authority  for  this  judiciary 
forgery;  and  I  might  go  on  further  to  show 
how  some  of  the  Anglo-Saxon  priests  interpo- 
lated into  the  text  of  Allted's  laws,  the  20  th, 
21st,  22nd,  and  23rd  chapters  of  Exodus,  and 
the  1 5th  of  the  Acts  of  the  Apostles,  from  the 
23rd  to  the  29th  verses.     But  this  would  lead 
my  ipen  and  your  patience  too  far.     What  a 
conspiracy  this    between    Church   and    State ! 
Sing  Tantararara,  Rogues  all.  Rogues  all ;  Sing 
Tantararara,  Rogues  all  I" 

Gentlemen,  after  hearing  this  statement 
from  the  pen  of  an  edncated  and  eminent 
lawyer,  can  you  hesitate  to  retnm  a  ver- 
dict of  acquittal  P  You  have  now  a  com- 
plete history  of  this  "judiciary  forgery," 
as  Jefferson  terms  it,  before  you;  and  I 
am  satisfied  that  that  which  originated  in 
a  fraudulent  mistranslation,  cannot,  now 
that  the  fraud  is  detected,  long  retain  the 
force  of  law.  On  this  ground,  then,  I 
confidently  claim  your  verdict. 

Gentlemen,  1  now  come  to  the  trade 
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ftrgnment— that  it  is  a  great  hardship  and 
injastice  to  hold  a  bookseller  responsible 
for  the  contents  of  the  books  he  sells.  I 
am  a  general  bookseller  ;  and  so  groat  is 
the  competition,  and  so  fully  is  my  time 
occupied,  that  I  have  no  time  to  spare  for 
reading  the  various  works  in  my  shop, 
even  if  I  had  the  inclination.  My  excel- 
lent andi  amiable  son,  before  his  death, 
and  before  I  had  any  idea  of  this  prosecu- 
tion, drew  up  a  paper  for  the  management 
of  my  business,  by  which  it  appears  that 
upwards  of  seventy  weekly  periodicals 
pass  through  my  hands  every  week,  besides 
books  and  many  other  periodicals  that  are 
merely  collected  to  order.  Amongst  them 
will  be  found  every  possible  variety — 
"The  Church  of  England  Magazine," 
**  The  Sacred  Album,"  and  many  others 
maintaining  contradictory  and  conflicting 
opinions ;  but  I  do  not  hold  myself  respon- 
sible— either  legally  or  morally — for  any 
of  them.  I  have  no  right  to  set  myself  up 
as  a  censor  of  the  press.  I  sell  them  all — 
and  am  not  responsible  for  any  man's 
opinions  upon  an  abstract  or  general  sub- 
ject. When  the  subject-matter  of  a  book 
relates  to  the  people  at  large,  the  public 
alone  Bh(^uld  decide  upon  its  merits.  If 
the  book  be  a  good  one,  they  will  support 
it ;  if  a  bad  one,  they  will  condemn  and 
reject  it.  This  is  the  only  proper  punish- 
ment for  a  bad  author.  The  line  of  duty 
I  mark  out  for  myself  is,  that  I  will  never 
sell  obscene  publications  —  works  that 
demoralise  and  corrupt  society' — nor  any 
attacks  upon  private  character ;  and  if  a 
person  comes  to  me  complaining  that  his 
character  has  been  falsely  and  slanderously 
attacked,  I  sell  no  more  of  that  work. 
What  more  can  be  expected  from  a  general 
bookseller  P  If  the  sale  of  a  controversial 
book  is  to  be  suppressed,  because  it  con- 
tains a  few  passages  in  bad  taste,  and  of 
objectionable  phraseology,  then  the  sal©  of 
the  Bible  itself  must  be  prohibited,  for 
that  book  contains  many  passages  far 
more  objectionable  in  the  present  day 
than  any  to  be  found  in  Haslam's  "  Let- 
ters to  the  Clergy."  I  have  here  a  list 
of  passages  from  the  Bible  of  a  highly 
objectionable  character ;  but  as  I  perceive 
a  number  of  ladies  in  the  Court,  I  will 
not  pollute  their  ears,  nor  shock  the 
feelings  of  the  jury,  by  reading  them. 
My  only  object  in  alluding  to  them  is  to 
show  that  if  the  principle  of  selecting  two 
or  three  objectionable  passages  from  a 
work  is  to  lead  to  its  condemnation,  and 
the  punishment  of  the  bookseller,  then  I 
might  with  equal  justice  be  condemned 
for  selling  the  Bible  itself.  On  this 
ground,  also,  I  claim  and  am  entitled  to 
your  verdict. 

Gentlemen,   the  Attorney    General   has 
not  done  justice  to  Mr.  Haslam;  he  has 


dwelt  upon  the  passages  contained  in  the 
indictment,  but  has  left  the  jury  in  total 
ignorance  of  the  general  nature  of  the 
work.  In  many  parts  of  the  book  are  to 
be  found  passages  of  great  beauty.  So 
far  from  a  charge  of  blasphemy  fairly  at- 
taching to  Mr.  HaslanCa  "  Letters,"  he  uni- 
formly declares  that  he  rejects  the  Jewish 
Scriptures  because  they  are  irrational,  and 
dishonour  the  (rod  **that  governs  the 
universe."  I  will  read  a  passage  from  his 
second  letter,  which  shows  the  veneration 
he  entertains  for  the  deity. 

[The  defendant  read  the  passage ;  and 
went  on  to  argue  that  Christianity  gives 
no  sanction  to  persecution,  and  that  per- 
secution always  fails. J 

I  do  not  believe  the  Government  wish 
to  follow  up  these  prosecutions  if  they  can 
avoid  it.  They  have  a  precedent,  then,  in 
the  case  of  Sir  Robert  Peel.  Mr.  Carlile 
was  in  prison  nearly  seven  years,  and  many 
of  his  shopmen  were  imprisoned  for  various 
terms.  Did  such  vindictive  persecutions 
change  their  opinions,  or  stop  the  sale  of 
the  works  prosecuted  P  Quite  the  con- 
trary. The  individuals  became  confirmed 
and  strengthened  in  their  opinions,  and 
all  the  prosecuted  works  are  now  on  sale 
in  every  bookseller's  shop  in  London. 
The  public  began  to  consider  them  mar- 
tyrs, and  Sir  Robert  Peel  and  the  Govern- 
ment of  that  day  saw  the  injustice  and 
cruelty  of  such  proceedings,  abandoned 
all  prosecutions,  and  liberated  those 
whose  terms  of  imprisonment  were  un- 
expired. Surely  those  now  in  authority 
are  not  the  men  to  recommence  these 
prosecutions  for  matters  of  opinion ;  and 
my  quarrel  with  them  is,  that  they  have 
not  the  moral  courage  to  reply  to  the 
taunts  of  the  Bishop  of  Eooeter,  by  alluding 
to  this  case  of  Sir  Robert  PeeVs  Govern- 
ment; and  boldly  declaring  that  hence- 
forth public  opinion  shall  be  the  only 
censor.  Abolish  that  hateful  principle 
of  coercion  for  matters  of  opinion,  and 
inutual  toleration,  respect,  and  brotherly 
kindness,  will  henceforth  prevail. 

Gentlemen,  I  have  now  urged  all  that  I 
deem  necessary  to  ensure  an  acquittal.     1 
hope  you  will   consider  well  the  conse- 
quences of  your  verdict,  and  reflect  upon 
the  wickedness  and  impolicy  of  tearing  a 
man  from  his  family,  for  selling  a  book  in 
the  ordinary  course  of  his  business.    If  T 
have  said  anything  in  the  course  of 
address  to  i*aise  a  prejudice  in  your  mil 
I  hope  you  will  discard  it,  and  do  just 
by  pronouncing  an  acquittal. 

Keply. 

Attorney  General .-  Gentlemen  of  the  J**. 
I  cannot  conscientiously  waive  my  rig 
again  to  address  you.  The  defendant  1 
urged  no  arguments  which  can  legitima' 
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affect  your  verdict,  and  I  am  not  afraid 
of  your  being  misled  by  his  sophistry  ; 
but  his  speech  may  be  calculated  to  make 
an  impression  on  a  portion  of  those  who 
have  heard  or  may  read  it,  and  I  think  by 
a  few  observations  in  answer  I  may  con- 
tribute to  that  great  object,  the  satisfac- 
tory administration  of  justice. 

He  admits  the  publications  in  question 
were  sold  at  his  shop  with  his  privity, 
and  he  knew  his  name  was  printed  in  the 
title  pages  as  one  of  the  London  pub- 
lishers. But  ho  denies  that  he  was  aware 
of  their  contents,  and  insists  that  he  is 
not  liable  to  be  prosecuted,  merely  be- 
cause he  sold  them  as  a  bookseller  in  the 
way  of  his  trade.  Although  this,  he  says, 
would  be  ample  defence,  he  goes  further, 
and  tells  you  that  he  is  a  good  Christian, 
and  ho  protests  that  he  very  much  dis- 
approves of  the  passage  I  read  from  Mr. 
Haslani's  work.  Grentlemen,  is  it  possible 
that  he  should  have  sold  three  editions 
of  a  little  book  like  this  which  he  had 
never  read?  Would  he  consent  to  be 
announced  as  tho  publisher  of  a  book 
without  inquiring  into  its  character  and 
tendency  ?  Would  a  sincere  Christian 
publish  a  book  without  reading  more  than 
its  title  page,  which  professes  to  treat  the 
subject  of  religion,  and  which  might 
offend  or  mislead  thousands  of  fellow 
Christians  P  But  •  is  it  to  be  endured  tbat 
such  topics  should  be  used  in  a  court  of 
justice?  Upon  the  evidence  laid  before 
you  is  not  the  defendant  morally,  as  well 
OR  legaUy,  answerable  P  Can  the  liberty 
of  the  press  exist  in  any  country,  unless 
under  condition  that  he  who  sells  a  book 
attacking  private  character,  or  injurious 
to  the  public  may  be  prosecuted,  without 
proof  that  he  wrote  it,  or  "that  he  had  read 
and  approved  of  its  contents  ? 

Then  the  defendant  says  his  practice  in 
Belling  Haalam* 8  "  Letters  "  is  like  that  of 
the  most  respectable  booksellers,  who  do 
not  hesitate  to  sell  the  works  of  Voltaire 
or  Bousseau,  of  Hume,  or  of  Gibbon,  Un- 
fortunately, there  are  to  be  found  in  some 
of  the  writings  of  these  great  authors 
passages  unfavourable  to  revealed  religion, 
but  the  great  bulk  of  them  may  be  perused 
with  improvement,  as  well  as  with  de- 
light, by  men  of  education  and  taste,  to 
whom  they  are  addressed,  and  who  are 
™\ble  of  detecting  errors  and  false  rea- 
Ings  intermixed  with  what  is  sound 
salutarv.  The  perusal  of  such  works, 
n  the  wnole,  is  not  pernicious,  and  an 
tmpt  to  suppress  them  would  be  futile 
'idiculous. 

[itlemen,  if  in  discharge  of  your  duty 

are  obliged  to  submit  to  the  painful 

:  of  perusing  these  little  books  you 

find  them  to  consist  of  one  unbroken 

* "»  "f  vituperation  of  the  Bible.    They 
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are  pure  unmixed  blasphemy.  Their  sole 
and  avowed  object  is  to  bring  the  Christian 
religion  into  ridicule  and  contempt.  They 
cannot  be  read  by  any  Christian  without 
a  shock  to  his  feelings,  or  a  subversion  of 
his  faith.  If  not  hawked  about  for  the 
sake  of  a  wretched  profit  by  men  like  the 
defendant,  careless  from  what  source 
profit  is  deiived,  they  would  immediately 
sink  into  oblivion.  Where,  then,  is  the 
resemblance  on  which  the  defendant 
relies  P 

But  he  proceeds  boldly  to  contend  that 
no  attack  on  revealed  religion,  however 
gross,  amounts  by  the  law  of  England  to 
a  misdemeanor,  and  that  the  contrary 
doctrine  is  merely  founded  on  the  mis- 
conception of  a  case  in  the  year  books. 
The  law  of  England  is  not  justly  subject 
to  such  an  imputation.  We  are  to  find 
the  law  in  the  writings  of  learned  men  of 
acknowledged  authority,  and  in  the  deci- 
sions of  courts  of  justice.  Gentlemen,  it 
is  laid  down  by  those  authorities,  that 
blasphemy  against  the  Almighty,  by  deny- 
ing His  being  or  providence,  contume- 
lious reflections  on  the  life  and  character 
of  Jesus  Christ,  and,  in  general,  flippant 
and  indecorous  remarks  and  comments 
upon  the  Scriptures  are  an  offence  at 
common  law — for  Christianity,  it  has  been 
said,  is  part  of  that  law.  In  Hale  and  in 
Blackstoney  and  in  all  the  writei-s  on  the 
law  the  most  venerated,  the  doctrine 
repudiated  by  the  defendant  is  explicitly 
laid  down,  and  it  has  been  repeatedly 
recognised  and  acted  upon  by  the  judges. 
[The  Attorney  General  referred  to  Taylor's 
case  (a) ;  Woolston^s  case  (6) ;  Ilive*s  case(c) ; 
Annettes  case  {d) ;  Eaton's  case  (e) ;  and 
The  King  against  WiUiams(f),l  The 
authorities  are  well  collected  by  the 
author  of  a  late  treatise  on  the  law  of 
libel  {Starkie),  who  thus  states  the  result 
of  them : — 

"  It  appears,  therefore,  to  have  been  long  ago 
settled  that  blasphemy  against  the  Deity  in 
general,  or  an  attack  against  the  Christian  reli- 
gion individually  for  the  purpose  of  exposing 
Its  doctrines  to  contempt  and  ridicule,  is  indict- 
able, and  punishable  as  a  temporal  offence  at 
common  law.*'(^) 

Against  these  dicta  and  decisions  are 
you  to  take  the  assertions  of  the  accused 
on  his  trial,  that  there  is  no  such  law  as 
that  which  he  is  said  to  have  transgressed  ? 
A  prisoner  tried  for  stealing  may  as  well 


(a)  Ventris,  293. 

(6)  2  Stra.  834. 

(c)  Digest  of  Libel  Laws,  83. 

(</)  1  W.  Bl.  393. 

(e)  31  St.  Tr.  927. 

(/)  26  St.  Tr.  65C. 

(jg)  Vol.  2,  148. 
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contend  that  by  the  law  of  England  all 
things  are  in  common. 

Bat  remember,  gentlemen,  the  dietinc- 
tion  between  false  reasoning  against  reli- 
gion and  blasphemj.  The  former  is  to  be 
answered ;  the  latter  to  be  put  down  by 
the  strong  arm  of  the  law. 

The  defendant  argues  that  in  all  cases 
you  should  trust  to  the  force  of  reason, 
and  that  no  publication  on  any  subject 
should  be  proceeded  against  criminally. 
What!  does  the  freedom  of  inquiry  de- 
mand impunity  for  a  book  containmg  a 
direct  incitement  to  crime,  the  author  of 
which  may  be  considered  an  accessory 
before  the  fact  to  the  crime  he  patronizes 
when  committed  by  those  he  has  misled  ? 
May  a  socialist  recommend  a  redistribu- 
tion of  property  and  a  general  insurrection 
for  this  purpose  P  May  there  be  lawfully 
placarded  an  exhortation  to  bring  about 
a  change  in  the  Government  by  physical 
force  P  May  an  enemy  to  marriage  preach 
up^  under  the  sanction  of  the  law,  the 
promiscuous  intercourse  of  the  sexes,  and 
lor  furthering  his  object  exhibit  for  sale 
obscene  books  and  prints  to  corrupt  the 
morals  of  the  rising  generation.  With 
regard  to  religion  I  would  ask  Mr.  Hether- 
ington  himself,  could  it  be  tolerated  that 
he  should  exhibit  a  painting,  in  front  of 
his  shop  in  the  Strand,  attempting  to  turn 
into  riaicule  the  Passion  of  Our  Blessed 
Saviour  on  which  we  rest  our  hope  of 
salyation — ^with  an  inscription  intimating 
that  Jesus  Christ  was  an  impostor  P  Are 
we  to  trust  to  the  force  of  reason  to  meet 
such  attacks  on  property,  social  order,  on 
morals,  and  on  religion  P 

The  question  then  is,  where  the  civil 
magistrate  shall  interfere ;  for  no  sane 
man  will  contend  that  he  is  bound  to 
remain  passive  till  criminal  incentives 
have  led  to  criminal  acts. 

But  the  defendant  taunts  me  personally, 
that,  havinff  professed  liberal  opinions, 
and  declared  myself  a  friend  to  the  diffu- 
sion of  useful  knowledge,  I  should  conduct 
such  a  prosecution.  Gentlemen,  I  at 
once  shelter  myself  behind  the  authority 
of  the  greatest  patriot  and  greatest  orator 
who  ever  adorned  our  profession, — of 
course  I  mean  the  illustrious  Erskine,  who 
conducted  a  similar  prosecution  in  this 
very  Court,  and  who  began  his  address  to 
the  jury  by  observing  that  it  was  con- 
sistent with  all  the  principles  of  civil  and 
religious  liberty  for  whicn  he  had  strag- 
gled, and  on  which  he  had  acted,  that  he 
should  be  instrumental  in  protecting  the 
young,  the  ignorant,  and  the  thoughtless 
from  wanton,  ribald,  and  blasphemous 
attacks  on  the  sacred  truths  of  religion. 

Mr.  HeOberingion  says  that  belief  is 
sacred.  So  say  I ;  but  I  deny  his  right 
to  insult  the  belief  of  others.    I  make  no 


inquiry  into  his  private  opinions,  or  what 
he  utters  in  the  social  circle,  or  the  pre- 
cepts he  inculcates  on  his  children,  or  his 
mode  of  religious  worship.  All  these 
matters  are  between  God  and  his  own 
conscience.  But  when  he  distributes  a 
publication  which  has  a  direct  and  neces- 
sary tendency  to  injure  others,  I  have  as 
good  a  ri^ht  to  invoke  the  aid  of  the  law 
to  restrain  him  as  if  he  were  tossing 
about  fire-brands,  or  discharging  poisoned 
arrows  in  the  midst  of  a  erowded  city.  I 
must  not  forget  his  complaint  against  me, 
that  I  pointed  out  the  cheap  rate  at  which 
these  publications  were  sold  as  an  aggra- 
vation of  the  offence.  Gentlemen,  I  know 
of  no  greater  benefit  to  the  community 
than  the  circulation  of  useful  publications 
at  a  cheap  rate,  and  the  memory  of  the 
nobleman  be  mentioned.  Lord  Brougham, 
will  always  be  cherished  for  what  he  has 
done  in  this  way,  amoog  his  other  efforts, 
to  educate  and  enlighten  the  people.  But 
the  mischief,  as  well  as  the  benefit  of  a 
publication,  may  be  according  to  its  cheap- 
ness; and  I  draw  your  attention  to  the 
low  price  at  which  these  letters  are  sold, 
as  a  proof  that  they  were  intended  for 
that  class  who  are  most  likely  to  be  misled 
and  corrupted  by  them. 

Now,  gentlemen,  what  is  it  that  the 
defendant  brings  forward  to  shofr  that  he 
is  not  answerable  for  being  the  publisher 
of  such  abominable  works  ?  Gentlemen, 
to  my  utter  surprise,  he  gravely  laid  down 
the  aoctrine,  that  man  is  not  a  responsible 
bein^ ;  he  brings  forward  the  doctrine  of 
fatalism,  and  tells  you  that  man  is  neither 
responsible  for  his  belief  nor  his  actions. 

Defendant:  My  Lord,  I  beg  leave  to 
state  that  I  never  made  such  a  statement 
as  that. 

Lord  Denhan,  L.C.J. :  I  did  not  so  un- 
derstand him. 

Attorney  Oeneral :  I  would  by  no  means 
misrepresent  or  overstate  anvthing  that 
fell  from  the  defendant,  t  most  nn- 
doubtedly  understood  him  to  say,  not 
only  from  the  passage  quoted  from  Lord 
Brouaham,  that  no  man  is  liable  for  hia 
belief,  but  I  undei'stood  him  to  say  that 
he  could  not  have  done  otherwise  than 
issue  these  pubUcations  into  the  world. 

Defendant:  My  Lord,  I  think  that  it  is 
nothing  but  justice  to  myself  to  say  that 
I  made  a  distinct  reservation,  that  I  wr« 
responsible  for  my  actions,  and  ougl 
take  the  consequences. 

Attorney  General:  Then,  gentlemci. 
am  perfectly  satisfied  and  pleased  to 
set  right,  where  I  did  misapprehend  w 
the  defendant  had  urged.  He  allows  t 
he  is  responsible  for  his  actions,  not 
thoughts.  I  am  perfectly  content  w 
that.  Let  his  thoughts  be  free,  let 
actions  be  controlled  by  the  law.   He  ^ 
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admit  then  that  he  is  a  responsible  agent, 
that  for  all  that  he  does  he  may  be  ques- 
tioned in  a  conrt  of  instice,  and,  if  he  has 
violated  the  law,  then  he  is  answerable 
for  the  penalty  that  the  law  inflicts.  Then 
what  h&s  he  dono,  gentlemen?  He  is  the 
publisher  of  these  three  works. 

Defendant :  My  Lord,  I  think  that  the 
object  of  a  lawyer  ought  to  be  to  answer 
a  man's  arguments,  but  these  are  false 
statements  that  justice  to  myself  induces 
me  to  object  t6.  I  cannot  be  the  pub- 
lisher of  these  books,  which  the  Attorney 
Genei'dl  is  representing  to  the  jury,  as 
if  they  emanated  from  my  shop.  They 
are  published  at  Manchester,  and  are  sold 
by  me  as  by  any  other  bookseller. 

Lord  Denman,  L.C.J. :  That  is  publish- 
ing, not  in  the  strict  sense  of  the  word,  but 
in  the  sense  that  the  law  regards  it. 

Defendant:  It  is  very  important  that  the 
distinction  should  be  observed. 

Attorney  General:  I  am  reading  now 
from  the  publication. 

Defendant :  I  will  not  allow  him  to  mis- 
represent the  facts  to  the  jury.  That 
shall  not  be  done  in  my  presence.  With 
all  possible  deference  my  liberty  is  at 
Btake,  and  I  will  not  have  myself  mis- 
represented here. 

Lord  Dbnman,  L.C.J. :  You  are  not  to 
interrupt,  I  will  take  care  to  see  justice 
done  to  you. 

Defendant:  I  believe  so,  but  this  is 
important. 

Lord  Denman,  L.C.J. :  You  cannot  be  al- 
lowed to  interrupt  in  that  Way ;  the  Attorney 
General  is  reasoning  from  what  appears 
upon  the  face  of  the  publication. 

Defendant :  He  is  stating  false  facts,  or 
false  things  which  ax'e  not  facts. 

Lord  Denman,  L.C.J. :  I  do  not  think 
that  that  is  the  case.  If  anything  that  you 
have  stated  has  been  misinterpreted,  you 
will  have  a  right  to  explain  it,  but,  as  to  the 
evidence  that  is  in  the  case,  the  Attorney 
General  has  a  right  to  lay  that  before  .the 
jury  in  the  view  he  takes  of  it. 

Defendant:  Just  allow  me  to  explain 
anything  that  I  think  misleading  to  the 
jury  afterwards. 

Lord  Denman,  L.C.  J. :  That  I  will  not 
say  ;  but,  if  anything  you  have  stated,  you 
conceive  to  be  misrepresented,  you  shall 
•"'*'^*iiily  set  it  right. 

irney  General:    Now  would  be  the 
ime  to  do  that,  if  at  all. 

'd  Denman,  L.C.J. :  There  is  nothing 
plained  of  now,  except  what  I  think 
■^riectly  correct. 

ymey  General :  Gentlemen,  I  hold  in 
md  a  copy  of  one  of  the  books  which 
ihe  subject  of  this  prosecution.    Here 
'  London :  Hetherington,  126,  Strand." 

^^ndant :  Is  that  the  first  name  P 


Attorney  General :  That  is  the  first  name 
after  **  London." 

Defendant:  Is  there  not  another  name 
before  thatP  It  is  published  in  Man- 
chester. 

Attorney  General:  It  is  published  in 
Manchester,  and  it  is  published  in  London. 

Defendant :  Ic  has  several  other  names 
annexed  to  it,  of  people  who  sell  it  in 
London. 

Attorney  General:  I  stated  that  in  the 
title  page  of  this  publication  is  the  name 
of  Hetherington,  the  defendant,  and  I  will 
read,  gentlemen,  what  appears  at  the 
foot  of  the  title  page  of  the  book  I  now 
hold  in  my  hand  : — 

"  Manchester:  A.  Hey  wood,  60,  Oldham  Street. 
London:  Hetherington,  126,  Strand;  Cleave, 
Shoe  Lane,  Fleet  Street ;  Watson,  City  Hoad, 
Finsbury;  and  all  Booksellers  in  Town  and 
Country." 

Now,  gentlemen,  have  not  I  supported 
what  I  asserted  P  I  said  that  Mr.  Heth&r* 
ington^e  name  appeared  in  the  title  page 
of  the  books  as  one  of  the  publishers.  It 
is  so,  gentlemen,  and  is  he  to  come  for- 
ward and  say  that  he  is  not  responsible  ? 
He  cannot  shrink  from  the  responsibility 
of  being  the  publisher  of  this  oook.  He 
is  one  of  those  who  issue  it  into  the  world. 
He  allows  that  he  is  responsible  for  his 
actions.  I  misapprehended  his  meaning 
when  I  supposed  that  he  had  represented 
that  he  was  under  any  law  of  necessity. 
He  confesses  that  he  is  a  free  agent. 
Well,  therefore,  he  might,  when  the  author 
of  these  letters  came  to  him,  and  said, 
"  Will  you  be  one  of  the  publishers,  will 
you  sell  them  P"— he  might  have  said, 
**No,  I  disapprove  of  the  doctrines  that 
are  there  promulgated,  they  are  contrary 
to  my  faith,  they  shock  me.  I  will  have 
nothing  to  do  with  them . "  He  might  have 
treated  this,  as  he  says  he  has  done  books 
of  obscenity — he  might  have  rejected  the 
proposal  of  being  the  publisher  with  scorn. 
But,  instead  of  that,  gentlemen,  he  accepts 
that  function.  He  is  the  publisher,  and 
he  is  the  publisher  of  what  now  appears 
to  be  the  third  edition,  so  many  copies 
having  been  disposed  of  as  to  enable  a 
third  edition  to  be  published.  Well,  then, 
he,  a  voluntary  and  responsible  agent, 
undertakes  to  be  one  of  the  publishers  of 
these  letters,  and  you  are  to  say  whether 
he  is  not  liable  to  the  law  for  that  act,  for 
which  he  allows  himself  to  be  responsible. 
Now,  gentlemen,  what  therefore  has  he  to 
rely  upon  P  He  says  that  it  is  inquiry,  I 
I  say  that  it  is  not  inquiry,  it  is  not  investi- 
I  gation ;  there  is  no  argument  in  it.  It  is 
'  mere  ribaldry ;  it  is  mere  invective ;  it  is 
mere  insult  upon  our  holy  religion. 

Gentlemen,  I  should  be  very  sorry  to 
say  anything  at  all  harsh  of  the  defendant, 
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bat  I  cannot  help  suspecting  that  he  is 
nothing  like  a  martjr  for  the  tmth,  but 
that  his  object  is  to  gain,  as  he  says,  a 
livelihood  without  being  scmpulons  as  to 
the  means  ;  for  he  tells  you  that,  if  it  had 
been  to  his  interest,  he  wonld  have  sup- 
ported the  churches  and  bishops  too. 

Defendant :  No,  I  did  not ;  do  not  mis- 
represent, now. 

Attorney  General :  To  what,  then,  is  he 
a  martyr  P  Not  to  his  opinions,  for  he 
entirely  differs  fVom  tne  irreligious 
opinions  of  the  author.  If  for  nothing 
personal  to  himself,  for  what  cause  does 
ne  suffer?  The  cause  of  free  trade  in 
blasphemy. 

Gentlemen,  if  you  were  to  acquit  the 
defendant  it  seems  to  me  that  this  cause 
would  be  triumphant.  It  would  be  vain 
hereafter  to  institute  any  such  prosecu- 
tions ;  and  you  would  proclaim  a  perpetual 
impunity  for  all  persons  who  for  the  sake 
of  a  miserable  subsistence  choose  to  deal 
in  publications,  irreligious,  licentious,  or 
treasonable.  We  have  no  means  of  tracing 
the  evils  inflicted  on  society  by  the  circu- 
lation of  the  three  editions  of  this  abomin- 
able work.  But,  is  there  no  reason  to 
apprehend,  that  many  of  the  youth  of 
both  sexes,  confounded  by  its  boldness  of 
assertion,  and  unsettled  by  its  ribaldry, 
may  have  renounced  the  holy  religion  m 
which  they  were  baptized,  and  which  they 
have  been  taught  to  consider  the  founda- 
tion of  all  moral  obligations, — may  have, 
in  consequence  deviated  from  the  paths  of 
honesty  and  virtue, — may  have  forfeited 
their  usefulness  and  respectability  in  this 
world,  and  perilled  their  happiness  here- 
after P 

Defendant:  My  Lord,  before  you  begin 
will  you  allow  me  to  explain  to  the  jury 
what '  publishing  is.  I  am  not  the  pub- 
lisher. 

Lord  Denman,  L.C.J. :  We  understand 
how  it  is.  It  is  published  at  Manchester, 
I  suppose. 

Defendant :  Gentlemen, 

Attorney  General :  Really,  my  Lord,  I 
must  object  to  this. 

Defendant :  You  misrepresent  it  greatly 
to  the  jury. 

Attorney  General :  I  read  from  the  title 
page. 

Defendant:  You  conveyed  a  false  im- 
pression  to  the  jury. 

Lord  Denman,  L.O.J. :  I  think  that  the 
Attorney  General  has  been  reasoning  most 
legitimately  from  what  appears  on  the 
title  page  of  the  book.  We  should  be 
departing  from  all  rule  if  I  were  to  permit 
this. 

Defendant :  Your  Lordship  promised  me 
an  opportunity  to  explain.  I  am  not 
going  to  speak.  I  only  want  to  help  them 
to  a  correct  view  of  the  publishing.    There 


'  is  an   original  publisher  to  every  book. 

!  Mr.  Ueywood  of  Manchester  is  the  pub- 
lisher of  these  letters,  bnt  they  very  often 

I  put  a  number  of  names  as  well  that  they 

;  wish  to  favour,  to  do  business  with.  I  send 
books  to  him,  when  I  issue  them,  and  I 
am  one  of  those  that  he  sends  a  parcel 
to  frecjuently ;  and  he  puts  my  name  as  a 
compliment  to  me  for  selling  for  him.  I 
never  knew  a  word  of  it,  and  Mr.  Heywood 

I  himself  is  now  at  liberty  for  publishing 
that  book. 

Attorney  General:  Gentlemen,  I  must 
make  a  remark  upon  that.  This,  indeed, 
wonld  make  him  not  answerable  for  his 
actions.  Did  not  he  know  that  his  mime 
was  on  the  title  pages  P 

Defendant :  No,  I  did  not ;  produce  them 
Mr.  Attorney  General. 

Attorney  Genial :  Then  his  assertion  is 
that  three  editions  are  published  of  this, 
without  his  being  aware  that  it  is  sold 
publicly  in  his  shop,  and  that  his  name  is 
upon  it.  Gentlemen,  that  is  what  no 
human  being  can  believe.  It  is  utterly 
impossible.  But,  gentlemen,  as  to  his 
saying  that  he  is  not  answerable  for  his 
name  a})pearing  there,  why  it  really  comes 
to  what  I  had  apprehended,  he  had  said — 
though  I  was  mistaken — that  he  was  not 
answerable  for  his  actions  ;  because,  where 
a  work  is  published  with  the  name  of  the 
individual  upon  the  title  page — he  being 
blazoned  to  the  world  as  the  publisher — 
if  he  shall  be  allowed  to  come  forward 
and  say  that  he  knew  nothing  of  it, 
although  there  may  have  been  many 
hundreds  of  copies  sold  in  his  shop,  by 
his  own  authority — perhaps  with  his  own 
hand — the  title  page  declaring  him  to  be 
the  publisher — that  would  be  in  effect 
declaring  that  he  was  not  answerable  for 
his  actions,  and  would  be  proclaiming 
impunity  for  crime. 

Summing  up. 

Lord  Denmak,  L.C.J. :  Gentlemen  of  the 
jury,  this  is  a  proceeding  by  way  of  in- 
dictment against  Henry  Hetherington  for 
the  publication  of  a  blasphemous  libel, 
and  you  have  heard  a  very  full  discussion 
on  both  sides  of  the  nature  of  this  publica- 
tion, and  the  nature  of  the  case  before 
you,  so  that  it  is  necessary  for  me  to 
trouble  you  with  very  few  remark" 
summing  up. 

In  the  nrst  place,  the  publication 
clearly  admitted  to  have  been  made 
the  defendant  in  the  sense  which  the  1 
attaches  to  that  word,  which  is,  not  t 
he  should  be  the  original  publisher  of 
work  with  his  name  appearing  on 
title  page  in  consequence  of  a  contr 
with  the  writer  of  it.    If  he  circulates 
the  world  for  gain  a  work  which  is  solr^ 
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his  shop,  he  is  iho  publisher  in  the  sense 
which  the  law  attaches  to  the  word  **  pub- 
lishing." He  is  primd  facie  responsible 
for  what  is  sold.  In  this  case  it  is  sold  in 
his  shop.  It  is  sold  in  his  presence.  It 
is  gold  lying  openly  on  his  counter  with 
his  name  upon  the  title  page ;  and  I  can- 
not refrain  from  observing,  that  it  is  very 
difficult  indeed  to  believe  that  he  should 
not  have  been  aware  of  that  fact.  But, 
however,  prima  fa/'ie  there  cannot  be  the 
smallest  doubt  that  any  person  who  sells 
a  work  for  gain,  who  permits  it  to  be  done 
by  his  authority,  in  the  course  of  his 
business,  ia  prima  facie  responsible  for 
that  fact.  Tmt  is  most  clearly  proved 
against  the  defendant,  and,  therefore,  the 
fact  of  selling  and  publishing  being  put 
beyond  all  doubt,  the  question  then  is,  as 
to  the  law  of  the  case,  and  the  nature  of 
the  publication. 

Now,  that  blasphemy  is  a  crime  by  the 
law  of  England  is  a  point  that  cannot 
be  drawn  at  all  into  doubt  or  question. 
There  are  many  cases  from  an  early 
period,  to  which  the  Attorney  General  has 
referred,  which  make  it  perfectly  clear 
from  the  language  of  Westminster  Hall, 
adopted  by  aU  the  judges  who  have  ever 
sat  m  this  place — ^it  has  been  constantly 
laid  down,  and  no  doubt  has  really  been 
raised  upon  the  subject — that  the  publica- 
tion of  a  blasphemous  libel  is  in  itself  a 
criminal  act ;  and,  therefore,  the  question 
is,  whether  the  particular  case  is  blas- 
phemy. As  to  that  the  jury  are  to  form 
their  opinion.  Is  it,  or  is  it  not,  a  profane 
and  blasphemous  libel  P 

Now  there  are  three  publications  which 
appear  to  be  letters  foi'ming  parts  of  a 
series,  and  there  are  passages  extracted 
in  the  indictment  in  which  the  writer 
speaks  in  the  most  disparaging  terms  of 
the  Old  Testament,  and  in  terms  which 
appear  to  me  to  admit  of  no  other  cha- 
racter being  applied  to  them  than  that 
which  they  receive  from  this  indictment, 
namely,  that  they  treat  with  contempt 
and  disgrace  the  Old  Testament.  It  is 
charged  in  the  indictment  as  being— 

"a  blasphemous  libel  of  and  concerDiug  that 
part  of  the  Holy  Bible  which  is  called  the  Old 
Testament  contaiDing  therein  amongst  other 
things  divers  scandalouif,  impious,  and  blasphe- 
-—uB  matters,  of  and  coDceming  that  part  of 
Holy  Bible  which  is  called  the  Old  Testa- 

i   there  those   passages  are  set  out, 

Lch  I  do  not  feel  it  necessary  to  read  to 

I  again.    You  may  look  at  tnem,  if  you 

iase,  in  forming  your  opinion  upon  the 

aject.    If  you  think  that  these  are  blas- 

smous  expressions,  then  the  publication 

blasphemous,  and  the  defendant  is  to 

^er  for  it. 


Now,  gentlemen,  upon  the  question 
whether  it  is  blasphemous  or  not  I  have  this 
general  observation  to  make,  which  I  have 
often  heard  from  Lord  Tenteri1en{a)  in  cases 
of  this  description,  namely,  that  the  ques- 
tion is  not  altogether  a  matter  of  opinion, 
but  that  it  must  be,  in  a  great  degree,  a 
question  as  to  the  tone,  and  style,  and 
spirit,  in  which  such  inquiries  are  con- 
ducted. Because,  a  difference  of  opiniou 
may  subsist,  not  only  as  between  different 
sects  of  Christians,  but  also  with  regard 
to  the  great  doctrines  of  Christianity  it- 
self ;  and  I  have  heard  that  great  judge 
declare,  that  even  discussions  upon  that 
subject  may  be  by  no  means  a  matter  of 
criminal  prosecution,  but,  if  they  be 
carried  on  in  a  sober  and  temperate  and 
decent  style,  even  those  discussions  may 
be  tolerated,  and  may  take  place  without 
criminality  attaching  to  them ;  but  that, 
if  the  tone  and  spirit  is  that  of  offence, 
and  insult,  and  ridicule,  which  leaves  the 
judgment  really  not  free  to  act,  and, 
therefore,  cannot  be  truly  called  an  appeal 
to  the  judgment,  but  an  appeal  to  the  wild 
and  improper  feelings  of  the  human  mind, 
more  particularly  in  the  younger  part  of 
the  community,  in  that  case  the  jury  will 

(a)  See  as  to  this  Lord  Tenterden's  rulings 
on  Richard  Carlile's  first  trial  for  puhlishing 
Paine's  "  Age  of  Reason,"  extracted  from  Mr. 
Gumey's  unpublished  note,  in  Appendix  F. 
below,  p.  1423,  and  the  summing  up  on  Carlile^s 
second  trial  for  publishing  Palmer's  "  Principles 
of  Nature,"  1  St  Tr.  N.S.  1387;  also  dicta 
in  B.  V.  Tunbridffe,  and  Cooke  v.  Hughes,  ib. 
1869,  and  in  i?.v.  Waddington^  ib,  1339.  Com- 
menting on  this  last  case  in  Shore  v.  Wilson 
Lord  Brougham  attributes  to  Ijord  Tentcrden 
the  opinion  that  dissenting  from  the  doctrine  of 
the  Trinity  was  blasphemy,  and  observes,  "  I 
am  confident  that  it  was  the  opinion  of  West- 
minster Hall  at  the  time"  (1822)  <*that  I^rd 
Tenterden  held  that  view."  (Lady  Hewley*8 
Charities.  Full  Report  of  the  argument  in  the 
House  of  Lords,  258,  and  below.  Appendix  A., 
p.  1374.)  In  B.  V.  Man/  Ann  Carliie,  1  St.  Tr. 
N.S.  1039,  the  defendant  suid, "  During  the  trials 
of  my  brother  it  was  repeatedly  stated  by  the 
Lord  Chief  Justice  "  (Abbott,  afterwards  Lord 
Tenterden)  "in  this  Court  that  it  was  not 
illegal  to  express  a  doubt  of  the  truth  and 
validity  of  the  Christian  religion,  provided  those 
doubts  were  not  expressed  in  a  reviling  manner." 
Lord  Denman's  summing  up  in  this  case  is  now 
published  for  the  first  tune.  See  similar  dicta 
of  Erskine  and  Coleridge,  JJ.,  in  Shore  y. 
Wilson  (1842),  9  CI.  &  F.  355  and  359;  also 
Beg.  V.  Holgoake,  below,  p.  1381 ;  Reg,  v. 
Pooieg  (1857),  Stephen's  Digest,  A.  161n;  Beg, 
▼.  Bradlaugh  and  others,  15  Cox,  C.C.  217; 
Beg.  V.  Bamsag  and  Foote  (3rd  trial),  15  Cox, 
C.C.  231.  Contra  see  A,  G.  v.  Pearson,  3  Mer. 
353;  Cowan  v.  Milboum  (1867),  L.R.  2  Kx. 
330 ;  and  Reg.  t  Bamsay  and  Foote  (first  two 
trials),  15  Cox,  C.C.  225«. 
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hardly  feel  it  possible  to  say  that  such 
opinions,  so  expressed,  do  not  deserve  the 
coaracter  which  is  affixed  to  them  in  this 
indictment.  With  that  general  observa- 
tion, I  leave  the  question  of  libel  to  yon. 
Is  it,  or  is  it  not,  a  blasphemous  libel 
which  the  defendant  appears  to  have  pub- 
lished in  his  shop  P 

Gentlemen,  there  are  only  two  or  three 
points  in  the  defence  which  I  think  it  at 
all  necessary  to  advert  to.  One  of  these 
is,  that  the  defendant  being  a  general 
publisher  cannot  possibly  look  after  every 
work  which  he  sells,  and  that,  therefore, 
he  must  be  supposed  to  allow  some  of  the 
works  to  pass  tnrough  his  hands  without 
having  the  smallest  notion  what  they  con- 
tain, or  any  responsibility  with  regard  to 
them. 

I  have  already  adverted  to  the  extreme 
improbability  of  that  being  so  with  regard 
to  these  letters,  more  particularly  when 
the  title  page  is  so  decided  in  its  charac- 
ter— 

'*  To  the  Clergy  of  all  Denominations,  show- 
ing the  errors,  absardities,  and  irrationalities  of 
their  doctrines." 

But  besides  that,  it  is  not  at  all  to  be  in- 
ferred that  a  general  publisher  shall  escape 
the  responsibility  which  attaches  to  a  blas- 
phemous or  any  kind  of  libellous  publica- 
tion by  merely  stating  the  fact  that  he  has 
not  time  to  inspect  all  the  publications 
that  pass  througn  his  shop. 

There  is  another  observation  that  the 
defendant  makes,  which  is,  that  it  is 
necessary  for  the  interest  of  truth  that 
inquiries  should  be  made  on  this,  and  all 
other  interesting  subjects,  and  that  every- 
body is  at  liberty  to  publish  the  result  of 
his  inquiries  to  the  world ;  and  he  says 
that  the  cause  of  truth  must  in  the  end 
thrive  under  this  process,  and  that  it  is 
fit  that  answers  should  be  given,  not  by  a 

Srosecution  in  a  court  of  justice,  but  by 
iscussion  and  controversy  which  may 
bring  forward  opposite  opinions  and 
stronger  arguments.  Grentlemen,  it  ap- 
pears to  me  that  both  these  arguments 
urged  by  the  defendant  are  answered  by 
what  he  himself  has  said;  because,  if  a 
general  publisher  cannot  be  held  respon- 
sible for  works  of  which  he  may  not  par- 
ticularly know  the  contents,  then  I  should 
like  to  inquire  how  the  defendant  himself 
could  be  made  responsible,  if  there  were 
Bold  in  his  shop,  what,  he  says,  he  looks 
upon  with  great  and  just  disapprobation, 
I  mean  personal  attacks  upon  the  cha- 
racters of  men,  or  if  a  still  worse  kind  of 
libel,  I  mean  obscene  libel,  were  also  sold 
in  his  shop.  It  would  be  just  as  good  a 
defence  for  that,  as  it  is  for  this,  libel, 
to  say,  '*  There  is  an  attack  indeed 
upon  the  character  of  such  an  one,  but  I 
know  nothing  about  it.    I  published  it  in 


I  the  course  of  my  trade."  If  the  duty  of  a 
*  general  publisher  is  to  be  consider^  as 
I  protecting  him  from  interfering  or  know- 
ing anything  of  the  contents  of  the  works 
which  he  publishes,  in  the  same  manner 
it  might  be  urged,  that  sincerity  on  the 
1  part  of  the  writer  in  giving  the  results  of 
his  inquiries  would  justify  this  and  other 
kinds  of  publications  condemned  by  the 
law.  Because,  it  has  been  said  bv  the  de- 
fendant that  the  author  of  these  letters  is 
what  is  called  a  Socialist,  and  that  he 
thinks  that  property  ought  to  be  made 
common  and  divided  among  all.  Why, 
supposing  a  man  to  carry  that  doctrine  a 
little  further,  and  to  exhort  his  neighbours 
to  plunder  one  another,  upon  the  notion 
that  there  is  no  just  right  to  the  posses- 
sion of  property,  shall  we  say  that  that 
person  is  not  answerable  for  such  con- 
duct P  All  the  crimes  which  can  be  com* 
mitted  against  property  may  be  encouraged 
by  such  a  publication,  and  ^et  the  person 
that  publishes  it  may  possibly  be  giving 
the  full  and  complete  result  of  the  in- 
quiries he  has  instituted  upon  the  subject. 
It  seems  to  me,  therefore,  that  this  brings 
us  to  an  issue  which  shows  it  to  be  quite 
clear,  that  it  is  the  duty  of  a  general  pub- 
lisher not  to  publish  without  some  notion 
of  the  contents  of  the  work,  and  that 
there  is  no  right  on  the  part  of  any  indi- 
vidual to  publish  what  is  offensive  to 
morality,  or  what  tends  to  the  general 
dissolution  of  society,  or  the  destruotion^of 
property,  merely  because  he  tells  you  that 
ne  sincerely  believes  that  that  is  the  result 
of  his  inquiries  ;  and  neither  of  those  de- 
fences can  avail  a  person  who  is  questioned 
in  a  court  of  justice  for  doing  that  which 
the  law  condemns. 

I  do  not  pursue  the  other  topics  which 
the  Attorney  General  has  observed  upon, 
but  it  must  be  obvious  to  anyone  thai 
even  with  regard  to  the  publication  of 
licentious  works,  some  publishers  may  be 
found  to  induce  themselves  to  believe  that 
they  are  doing  what  is  perfectly  fair  in 
disseminating    among    the  young    these 
most  corrupting  and  infamous  publica- 
tions; and  then,  according  to  the  argu- 
ment urged  by  the  defendant,  they  would 
have  nothing  to  do  but  to  come  forward 
in  a  court  of  justice  and  say,   "I  am 
giving  you  the  result  of  my  fair  inquiries; 
these  are  my  opinions.    I  am  acting  u 
those  opinions,  and  you  have  no  nghl 
question  me.    I  am  not  answerable  to  } 
but  to  my  own  conscience,  for  any  opini 
I  entertain  ;  and  at  the  same  time  i  th 
it  proper  to  circulate  them  for  ray  pr 
throughout  those  classes  of  society  t 
will  be  most  affected  and  destroyed 
them." 

]t  seems  to  me,  therefore,  that,  i« 
reference  to  these  two  points  which  i 
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defendant  has  made  in  his  address  —which 
I  must  own  I  heard  with  feelings  of  much 
interest,  and  not  without  sentiments  of 
respect,  too— I  think  that  the  very  ground, 
upon  which  he  would  distinguish  his  own 
course  from  that  of  other  persons,  shows 
that  the  defence  which  he  sets  up  cannot 
avail  upon  such  an  occasion,  and  that  we 
must  look  at  the  criminal  act  done,  if  it  is 
criminal,  and  if  we  find  that  criminal  act 
performed  by  a  rational  agent,  he  must 
answer  to  society  for  that  offence. 

Then,  gentlemen,  there  is  another  topic, 
which  has  been  much  insisted  upon  by  the 
defendant,  and  that  is  the  impolicy  of 
prosecutions  of  this  sort.  It  appears  to 
me  that  we  have  upon  the  present  occa- 
sion nothing  to  do  with  that  inquiry. 
Those  who  are  intrusted  with  the  protec- 
tion of  the  public  morals,  or  the  public 
peace,  must  form  their  own  estimate  at 
what  period  it  is  proper  to  call  in  the 
assistance  of  the  law  for  the  protection  of 
society ;  whether  they  form  a  just  esti- 
mate or  not  upon  the  subject  is  not  the 
question  upon  the  present  occasion.  The 
question  before  you,  and  the  only  question 
for  you  to  deciae,  is  a  matter  of  fact  and 
of  opinion.  Aye  or  no,  is  this  in  your 
opinion  a  blasphemous  pnblication,  and 
has  the  defendant  in  point  of  fact  issued 
it  knowingly  and  wilfully  P  If  these  ques- 
tions are  answered  in  the  affirmative,  it  is 
the  duty  of  the  jury  to  pronounce  a  verdict 
accordingly. 

The  defendant  has  also  adverted  strongly 
to  the  inconvenient  and  probabi v  grievous 
consequences    that    may  possibly  result 
to  himself  from  this  act  which  he  has 
committed,   and   has    therefore    made  a 
more  strenuous  appeal  to  you  upon  that 
ground  than,   perhaps,  one  should  have 
expected  after  tne  great  length  at  which 
he  addressed  you  before.    But  that  ^Iso  is 
a  matter  with  which  we  have  no  concern. 
Those  who  are  guilty  of  acts  of  a  more 
decidedly    and    unquestionably    criminal 
kind,  which  admit  of  no  degree  of  pallia- 
tion, nor  any  degree  of  argument,  in  order 
to  defend  themselves,   often    excite  our 
deepest  commiseration  in  the  Courts  of 
Justice  when  they  are  made  to  answer 
in  penal  consequences    for  the  offences 
they  have  committed,  on  account  of  what 
they  may  suffer,  and  what  those  connected 
— '\  them  may  suffer  in  consequence  of 
le  acts.    They  should  have  thought  of 
t  before  they  committed  those  acts; 
i  the  consequences  that  may  follow  can 
10  degree  either  alter  the  duty  of  the 
ge  in  laying  down  the  law  to  toe  jury, 
prevent  the  jury  from  doing  justice 
n  their  oaths  by  declaring  the  truth  as 
r  find  it  to  be  upon  the  evidence  before 
a.    If,  therefore,  you  are  of  opinion 
is  a  blasphemous  publication,  the 


publication  itself  by  the  defendant  is 
clearly  proved.  The  question  whether  or 
not  he  is  the  original  publisher  of  the 
work  is  of  no  importance  to  this  inquiry. 
Aye  or  no,  is  the  only  question  which  I 
shall  have  to  put  to  you  upon  the  subject. 
You  see  what  tho  indictment  is  ;  you  see 
what  the  charge  is.  Is,  or  is  not,  that 
charge  made  outP  If  you  wish  to  read 
the  indictment  you  will  see  what  is  set 
out  there.  If  you  wish  to  go  on  and  read 
the  whole  of  the  three  letters  they  are  at 
your  option  to  examine  them ;  and  you 
may,  if  you  please,  compare  the  whole 
effect  of  tbem  with  the  particular  passages 
set  out  in  the  indictment.  I  trust  it  is 
unnecessary  for  me  to  assure  you  that,  if 
reading  them  through  as  I  have  with  care, 
I  had  found  anything  which  appealed  to 
me  to  give  a  more  favourable  view  of  this 
publication  than  is  given  by  that  which  is 
included  in  the  indictment,  I  should  most 
willingly  have  laid  it  before  jou.  You 
may,  if  you  please,  judge  for  yourselves; 
here  are  the  books  with  the  passages 
marked;  and  you  will  say  whether  you 
are  satisfied  that  the  charge  is  made  out 
against  the  defendant,  or  not. 

The  jury  at  once  returned  a  verdict  of 
guilty. 

Attorney  Oenercd :  It  is  my  duty  to 
pray  that  your  Lordship  will  now  pass 
sentence  upon  him. 

Lord  Denmak,  L.C.  J. :  I  think  it  is  a 
case  in  which  it  is  desirable  that  the  Court 
should  form  their  own  opinion. 


ii  • 


Court  of  Queen's  Benxh. 
January  18,  1841. 
Present:  Lord  Denma.n,  L.C.J.,  Little* 

DALE,  COLEBIDGE,  aud  PaTTESON,  J  J. 

The  Attorney  General  prayed  the  judg- 
ment of  the  Court.  The  defendant  was 
called,  but  did  not  appear.  Thomas  ap- 
plied to  move  on  behalf  of  the  defendant, 
but  the  Court  refused  to  hear  him  until 
the  defendant  oppeared. 

January  20,  1841. — The  defendant  ap- 
peared. 

Lord  Denman  read  his  notes  of  the  trial, 
and  an  affidavit  sworn  by  the  defendant 
was  put  in. 

Thomas  moved  in  arrest  of  {udgment,  or 
for  a  new  trial. 

Lord  Denman,  L.C.J. :  Are  you  not  too 
late  for  that  P 

Thomas:  No,  my  Lord,  I  apprehend 
not;  it  is  usual  to  move  when  the  de- 
fendant is  called  up. 

Lord  Denhan,  L.C.J. :  The  custom  is  to 
move  in  the  first  four  days  of  term — then 
it  is  postponed  until  he  is  called  up ;  but 
if  we  find  anything  which  calls  for  a  rule 
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we  will  not  preclude  you.  You  may  pro- 
ceed. 

IThomas  submitted  that  the  offence  laid 
in  the  indictment  is  not  punishable  at  com- 
mon law.  The  indictment  sets  out  a  libel 
only  upon  the  Old  Testament,  and  there 
is  no  case  of  an  indictment  for  a  publica- 
tion discussing  matters  contained  in  the 
Old  Testament.  All  the  indictments  for 
blasphemy  against  the  holy  Scriptures 
are  cases  in  which  Christianity  has  been 
reviled  or  called  in  question,  or  religion 
in  general  has  been  denounced.  The  first 
case  which  is  said  to  have  decided  that 
Christianity  is  part  and  parcel  of  the  com- 
mon law  is  in  the  Year  Book  (34  Hen.  6, 
p.  40),  but  that  opinion  seems  to  be 
founded  on  a  mistranslation,  and  all  the 
cases  down  to  E.  v.  Woolston{a)  proceed 
upon  that  mistranslation.  Counsel  pro- 
ceeded to  cite  the  cases  collected  in 
Starhie.  B.  v.  Taylor,(h)  in  which  Hale, 
C.J.,  said,  **  Christianity  is  part  and  parcel 
of  the  law  of  England,"  is  a  leading  au- 
thority ;  but  what  reliance  can  be  placed 
on  the  opinion  of  that  judge  in  this  matter, 
seeing  he  held  witchcraft  punishable  at 
common  law  P 

Lord  Denman,  L.C.J. :  Hale  there  refers 
to  the  enactments  of  the  statute  law,  and 
expressly  to  the  Act  of  Parliament,  which, 
ne  says, — 

''bath  provided  panisbments  proportionable  to 
the  quality  of  the  offence  "(c) 

Thomas:  In  the  case  of  The  King  v. 
Williamh8{d)  on  which  the  Attorney  General 
chiefly  relied  at  the  trial,  Mr.  Justice 
Aahwrst  stated  that — 

**  blasphemous  libels  were  an  offence  from  the'r 
direct  tendency  to  dissolve  all  the  bonds  and 
obligations  of  civil  society,  and  that  upon  that 
ground  it  was  that  the  Christian  religion  con- 
stituted part  of  the  law  of  the  land." 

At  that  time  all  witnesses  must  have 
been  sworn  on  the  Bible  or  New  Testa- 
ment (e)  ;  but  that  is  now  altered.  A 
Quaker  or  a  Jew  may  now  sit  in  that  box 
to  try  cases  before  your  Lordship,  and 
give  evidence,  and,  therefore,  the  reason 
for  holding  that  an  attack  on  Christianity 
would  dissolve  or  weaken  the  bonds  of 
society,  viz.,  by  overthrowing  or  weaken- 
ing the  confidence  in  testimony  given  in 
courts  of  justice,  no  longer  exists.  The 
grounds  on  which  the  Court  interferes  to 


(o)  2  Str.  834  ;  S.C.  Fitzg.  64. 
(6)  8  Keb.  607  ;  S.C.  1  Ventr.  293. 

(c)  6  St.  Tr.  701,  7l>2. 

(d)  26  St.  Tr.  656. 

(c)  But  see  Omichund  v.  Barker^  Willes, 
538,  and  cases  collected  in  Boscoe's  Crim.  £v. 
110.  Quakers  were  allowed  to  give  evidence  on 
affirmation  by  9  Geo.  4.  c.  32.  s.  1 ;  and  see 
3  &  4  Will.  4.  c.  49.  s.  1 ;  and  now  51  &  52 
Vict.  c.  46. 


punish  in  these  cases   are  thus  stated  in 
Starhie  on  libel{a) : — 

"  The  law  visits  not  the  honest  errors  bat  the 
malice  of  mankind.  A  wilful  intention  to  per- 
vert, insult,  and  mislead  others,  by  means  of 
licentioas  and  contumelious  abuse  applied  to 
sacred  subjects,  or  by  wilful  mbreprescLtations 
or  artful  sophistry,  calculated  to  mislead  the 
ignorant  or  unwary,  is  the  criterion  and  test  of 
guilt." 

Archbishop  Whalehj  and  Bishop  Taylor 
are  in  favour  of  investigating,  questioning, 
and  discussing  manv  parts  of  the  Old 
Testament.  lUounsel  read  passages  from 
these  writers.] 

Lord  Dekman,  L.C. J. :  There  is  no 
ground  whatever  for  granting  a  rule  in  this 
case.  Though,  in  most  cases,  I  believe  not 
in  all,  persons  have  been  punished  for  blas- 
phemy not  relating  to  the  Old  Testament, 
yet  the  Old  Testament  is  so  connected 
with  the  K^ew,  that  it  is  impossible  that 
such  a  publication  as  this  could  be  uttered 
without  reflecting  on  Christianity  itself; 
and,  therefore,  I  think  an  attack  on  the 
Old  Testament,  such  as  is  described  in 
the  indictment  is  clearly  indictable.  I  do 
not  advert  to  the  observations  made  on 
the  cases  before  Chief  Baron  Hale  and 
other  judges.  The  duty  of  the  courts  is 
to  abide  by  the  law,  as  they  find  it  trans- 
mitted from  their  predecessors,  and  taking 
the  cases  which  have  been  referred  to  as 
assigning  the  limits  within  which  a  pub- 
lication becomes  a  blasphemous  libel,  the 
publication  in  question  is  one. 

The    ground    on    which    the    learned 
counsel  suggests  that  there  may  be  greater 
latitude  now  in  observing    on    the  Old 
Testament  owing  to   the   greater  atten- 
tion now  devoted  to  general  science  ia 
perfectly     consistent     with     what     the 
Archbishop  of  l>ubUn  and  Bishop  Taylor 
assert — that  there  are   facts  brought  to 
light  and  clearly   demonstrated  by  the 
phenomena  of  nature  which  are  conceit  ed 
to  be  inconsistent  with  the   Old  Testa- 
ment ;  but  the  cause  of  truth  will  never 
be  injured  by  those  who  wish  to  serve  the 
interests  of   religion  investigating  mat- 
ters of  science  and    general  philosophy 
which  are  found  referred  to  in  the  Old  Tes- 
tament, and  are  perfectly  independent  of 
matters  of  religion  therein  stated.    As  to 
the  argument,  that  the  relaxation  of  oaths 
is  a  reason   for  departing  from  the 
laid  down  in  the  old  cases,  the  languag 
the  judges  is,  that  attacks  on  religion  t 
to  dissolve  the  bonds  of  society,  and 
could  not  accede  to  this  contention  wi 
out  saying  that  the  administration  of  oa 
is  the  only  mode  by  which  religion  ho 
society  together,  but  that  is  not  so,  for 

(a)  Vol.  2,  146. 
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ligion,  without  reference  to  oaths,  contains  \ 
the  most  powerfal  sanctions  for  good  con- 
duct ;  and  I  maj  observe  that  those  who 
have  thought  it  best  to  dispense  with 
oaths  in  man^  cases,  have  done  so  from 
respect  to  religion,  not  from  indifference 
to  it.  This  has  always  been  an  offence  of 
very  great  magnitude,  aspersing  the  re- 
ligion of  the  country,  giving  the  highest 
offence  to  individuals  and  the  greatest 

E>B8ible  pain  to  their  feelings,  and  re- 
xing  those  sanctions  which  are  the  most 
powerful,  and  form  the  best  security  of 
the  bulk  of  society. 

LiTTLEDALE,  J. :  I  am  entirely  of  the 
same  opinion.  It  is  said  that  this  publi- 
cation does  not  distinctly  allude  to  the 
Christian  religion,  and  therefore  is  not 
properly  the  subject  of  prosecution,  it 
being  laid  down  in  the  various  cases  re- 
ferred to  on  this  subject,  that  it  must  be 
a  libel  on  Christianity  itself.  I  do  not 
think  that  it  at  all  follows,  that  it  is  not  a 
libel  punishable  by  the  law  of  the  land,  or 
the  common  law,  because  it  is  a  blasphe- 
mous and  scandalous  libel  on  that  part  of 
the  Holy  Bible  called  the  Old  Testament ; 
for,  couched  in  the  terms  in  which  it  is,  it 
has  a  great  tendency  to  create  doubts  in 
the  mind  of  persons,  not  thoroughly  in- 
formed on  those  sul^'ects,  of  the  truth  of 
Christian  religion.  We  all  consider  the  Old 
Testament  as  a  prelude  to,  and  as  laying 
the  foundation  of  Christianity,  and  Chris- 
tianity itself,  though  not  mentioned  by 
name,  is  alluded  to  in  this  work  in  various 
places,  so  that  in  my  opinion  a  libel  in 
this  form  on  the  Old  Testament  is  a  libel 
on  the  Christian  religion. 

But,  independently  of  that,  there  are 
parts  of  the  book  which  relate  to  religion 
in  general,  the  power  of  Almighty  Cod, 
and  the  wisdom  of  Almighty  God,  which 
have  a  great  tendency  to  weaken  men's 
belief  in  the  Holy  Scriptures,  and  thus  to 
undermine  Christianity.  On  these  grounds 
it  appears  to  me  it  is  an  offence  against 
the  common  law. 

Fatteson,  J.:  Assuming  that  Mr.  Tho- 
mae  is  riffht  in  saying  that  there  has  been  a 
mistranslation  of  the  Year  Book,  that  does 
not  appear  to  me  to  make  any  difference, 
for  it  is  laid  down  over  and  over  again 
that  the  Christian  religion  is  the  law  of 
flte  land,  and  the  law  of  the  land  is  pro- 
ted  from  scurrilous  attacks.    It  is  not 
all  material,  therefore,  whether  there 
I  been  any  mistranslation  in  that  pas- 
;e  to  which  he  refers.    That  being  so, 
I  argument  is  reduced  to  this,  that  the 
ristian  religion  being  the  law  of  the 
d  and  protected  from  attack,  that  pro- 
don  is  confined  to  the  New  Testament, 
appears  to  me  that  the  argument  is 
rceiy  worth  anything  at  all,  because  it 
-^DOBsible  to  say  that  the  Old  and  the 


New  Testament  are  not  so  intimately  con- 
nected, that  if  the  one  is  true  the  other 
is  true  also.  The  evidence  of  Christianity 
partly  consists  of  the  prophecies  of  the  Old 
Testament,  and  a  man  who  attacks  the 
Old  Testament  in  the  way  this  author 
does,  in  effect  attacks  the  New.  It  is  an 
attack  on  the  religion  of  the  country. 

Thomas:  There  are  two  affidavits,  my 
Lord. 

The  affidavit  of  the  defendant  was  read, 
and  stated  that  it  is  the  practice  of  publish- 
ers of  cheap  periodical  works  to  insert  the 
names  of  other  booksellers  in  their  works, 
as  sellers,  in  order  to  extend  the  sale  of  the 
works,  and  that  the  defendant's  name  was 
inserted  in  Haslam's  "  Letters  "  without 
his  knowledge  from  a  sincere  desire  on  the 
part  of  the  publisher,  as  he  believes,  to 
extend  his  business,  and  that  the  names  of 
other  booksellers  have  been  inserted  in 
works  published  by  himself  from  the  same 
motive  to  serve  the  interests  of  others ;  that 
he  never  read  one  line  of  the  works  in 
question  until  his  attention  was  called  to 
them  by  the  conviction  of  Cleave  {a)  for 
publishing  them ;  that  from  the  vast  quan- 
tity of  matter  contained  in  the  publications 
issued  by  him  he  is  not  able  to  make  him- 
self acquainted  with  the  contents  of  such 
works ;  that  the  eighth  number  of  the 
letters,  for  the  sale  of  which  he  is  prose- 
cuted and  convicted,  is  out  of  print,  and 
that  a  new  edition,  in  the  course  of  pub- 
lication, does  not  contain  the  passages  set 
forth  in  the  first  count  of  the  mdictment. 

The  affidavit  of  Richard  Baveretock 
Brown,  attorney,  was  also  read,  stating 
that  Henry  Heytoood,  of  Manchester,  had 
been  indicted  for  publishing  the  libels 
contained  in  Ha^slam's  "  Letters,"  and  that 
Heytoood  received  no  judgment,  but  waa 
released  to  appear  on  his  own  recogni- 
zance. 

The  defendant  then  addressed  the 
Court  in  mitigation  of  punishment,  and 
again  protested  that  he  had  never  seen 
the  libels  until  a  friend  told  him  of  Glea^ve's 
arrest  for  selling  them.  The  objectionable 
passages  had  now  been  expunged,  and  he 
appealed  to  the  Court  not  to  visit  him 
with    a    heavier    punishment    than    the 

(a)  Cleave  \vas  convicted  of  publishing  a 
blasphemous  libel  in  the  city  of  London  at  the 
May  SessionH,  1840,  and  sentenoed  to  four 
months'  imprisonment,  to  pay  a  fine  of  20/.,  and 
enter  into  recognisances,  himself  in  lOOZ.,  and 
two  sureties  in  50/.  each  to  keep  the  peace  and  be 
of  good  behaviour  for  two  years.  After  being 
in  custody  from  May  19  to  June  17,  he  was  par- 
doned on  paying  the  fine  and  entering  into  his 
own  recognisance  in  100/.  to  keep  the  peace,  &c. 
— Return  of  Prisoners  for  Libel,  &c.  Parlia- 
mentary Papers,  1840,  600.  Heywood  pleaded 
guilty  at  the  Manchester  Sessions,  and  was  bound 
over  to  come  up  for  judgment  when  called  on. 
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original  publisher,  Mr.  Heytoood,  who  had 
been  liberated  npon  his  own  recof^zances. 
The  Attorney  General  read  the  libels, 
and  felt  very  donbtfal  about  a  discretion 
such  as  was  alleged  to  have  been  exercised 
in  the  case  of  Heywood,  the  original  pub- 
lisher, but  the  Court  knew  nothing  pi  the 
circumstances,  and  could  not  act  upon  it 
as  a  precedent  in  a  public  prosecution  con- 
ducted as  this  had  been.  Most  probably 
the  plea  was  withdrawn  and  there  was  no 
triaL  The  work,  too,  must  have  been 
given  up,  a  concession  this  defendant  has 
not  maae. 

Judgment. 

LiTiLEDALE,  J.,  after  reading  the  libels 
continued : — 

There  is  no  doubt  that  a  blasphemous 
libel  on  the  Old  Testament  is  an  indict- 
able offence  at  common  law.  The  Old 
Testament  is  very  much  connected  with 
the  New,  the  Old  bein^  the  prelude  to 
Christianity  and  ChriHtianity  being  re- 
ferred to  in  the  various  prophecies  and 
other  portions  of  the  Old  Testament. 
The  New  is  founded  very  much  iipon  it, 
and  an  attack  upon  the  one  is  in  effect  an 
attack  upon  the  other.  It  is  unnecessary 
to  say  more  upon  that.  Indeed,  vou  your- 
self admit  you  cannot  justify  tne  publi- 
cation, but  that  you  knew  nothing  of  it, 
and  you  only  attempted  to  excuse  your- 
self from  a  consideraole  degree  of  punish- 
ment by  showing  the  circumstances  under 
which  it  was  published.  The  circum- 
stances to  which  you  advert  in  your  affi- 
davit are  these,  that  it  is  a  very  common 
thin^  in  the  course  of  business  for  one 
pubhsher  to  insert  the  name  of  another ; 
that  you  have  yourself  done  and  have  had 
it  done  in  return.  You  say  that  vou 
never  read  a  single  syllable  of  this  libel 
till  a  later  period,  but  you  do  not  say  that 
you  were  not  acquainted  with  the  nature 
of  the  contents  of  it;  but  whether  you 
were  or  not  cannot  be  a  very  great  pallia- 


tion of  your  offence,  because  if  persons 
can  be  protected  bv  saying  that  thev  knew 
nothing  of  a  book  or  never  read  it,  or 
were  unacquainted  with  its  contents,  all 
kinds  of  seditious  and  blasphemous  publi* 
cations  will  be  circulated  throughout 
society  at  cheap  prices,  and  then  it  may 
be  asserted  that  tne  original  author  is  the 
onl^  person  who  is  to  receive  punishment. 
Editors  of  newspapers  and  publishers 
must  be  answeraole  for  the  contents  of 
the  works  they  publish,  whether  they  are 
acquainted  with  their  contents  or  not; 
thev  are  liable,  not  to  the  same  degree, 
perhaps,  as  the  original  authors,  but  still 
to  a  great  extent  they  are  the  means  of 
bringing  the  libellous  matter  before  the 
public,  for  if  authors  could  get  no  pub- 
lishers for  such  works  as  these  they  would 
no  longer  be  authors. 

Then  you  state  that  Henry  Heywoodt  a 
bookseller  at  Manchester,  receives  no 
punishment  at  all,  that  he  was  merely 
called  up  and  entered  into  recognizancets. 
We  are  not  at  all  acquainted  with  the  cir- 
cumstances under  which  that  sentence 
was  passed,  by  whom  it  was  passed,  or 
what  circumstances  of  palliation  migbt 
exist,  and,  therefore,  we  cannot  be  at  all 
influenced  by  looking  to  that  case.  Taking 
all  the  circumstances  of  the  case  into  con- 
sideration, the  sentence  of  the  Court  is 
that  for  this  offence  you  be  imprisoned  in 
the  custody  of  the  marshal  of  the  Marshal- 
sea  for  the  period  of  four  months. 

Matebialb  made  USB  OF.— The  indictment 
is  copied  from  London  and  Middlesex  Indict- 
ments, Easter  Term,  1840.  The  speeches  for 
the  prosecution  and  the  defence  are  taken  re- 
spectively from  Lord  Campbell's  Speeches  at 
the  Bar,  and  from  the  report  of  the  trial  pub- 
lished by  the  defendant.  The  passages  between 
the  Attorney  General  and  the  defendant  are 
copied  from  Mr.  Gumey's  shorthand  notes. 
The  summing  up  and  the  subsequent  proceed- 
ings are  taken  from  Mr.  Gurney's  shorthand 
notes.     (Treasury  Solicitor's  Papers,  6,325.) 
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THE  QUEEN  against  THE  EARL  OF  CARDIGAN. 

Trial  of  James  Thomas,  Earl  of  Cardigan,  before  the  Right 
Honourable  the  House  of*  Peers  in  Parliament,  for  Felony, 
Tuesday,  February  16,  1841.  (Report  published  by  order  of  the 
House  of  Peers.) 

Lord  Cardigan  wounded  Captain  Tuckett  in  a  duel  on  Wimbledon  Common,  September  14, 
1840.  A  true  bill  having  been  found  against  Lord  Cardigan  for  felony  at  the  Central  Criminal 
Court,  ho  was  tried  before  the  House  of  Peers  in  the  following  session  of  Parliament.  The  indict- 
ment was  for  shooting  at  Harvey  Gamctt  Phipps  Tuckett  with  intent,  &c.  The  Crown  failed  to 
prove  Captain  Tuckett*s  name  in  full,  and  Lord  Cardigan  was  pronounced  not  guilty  by  an  unani- 
mous sentence. 

Indictment. — Evidence, —  Variance, 

In  an  indictment  the  name  of  the  person  against  whom  the  offence  is  charged  to  have  been 
committed  is  a  material  averment,  and  must  be  proved  as  laid,  (a) 

On  an  indictment  for  shooting  at  Harvey  Gamett  Phipps  Tuckett  with  intent,  &c.,  there 
was  evidence  that  the  person  shot  at  bore  the  name  Harvey  Tuckett,  but  no  evidence 
that  he  bore  the  name  Harvey  Gamett  Phipps  Tuckett.  Held  by  the  House  a  variance 
entitling  the  prisoner  to  be  acquitted. 

(a)  14  &  15  Vict.  c.  100.  s.  1,  provides  that  "  whenever  on  the  trial  of  any  indictment  for  felony 
or  misdemeanor  there  shall  appear  to  be  any  variance  between  the  statement  in  such  indictment 
and  the  evidence  offered  in  proof  thereof  ...  in  the  name  or  description  of  any  person  or 
persons,  body  politic  or  corporate,  therein  stated  to  be  injured  or  damaged,  or  alleged  to  be  injured 
or  damaged  by  the  commission  of  such  offence,  or  in  the  Christian  name  or  surname,  or  both 
Christian  name  and  surname,  or  other  description  whatsoever  of  any  person  or  persons  whomso- 
ever therein  named  or  described  ...  it  shall  and  may  be  lawful  for  the  Court  before  which 
the  trial  shall  be  had,  if  it  shall  consider  such  variance  not  material  to  the  merits  of  the  case,  and 
that  the  defendant  cannot  be  prejudiced  thereby  as  to  his  defence  on^such  merits,  to  order  such 
indictment  to  be  amended*  according  to  the  proof,  by  some  officer  of  the  Court,*'  &c.  In  Heg,  v. 
Frcai,  1  Dears.  C.C.R.  474,  on  an  mdictment  for  having  by  night  in  pursuit  of  game  entered  the 
lands  of  George  William  Frederick  Charles  Duke  of  Cambridge,  a  witness  proved  that  George 
William  were  two  of  the  Duke's  Christian  names  and  that  he  had  others,  but  no  proof  was  given 
what  they  were.  The  Court  having  refused  to  amend  by  striking  out  the  words  '*  Frederick 
Charles  "  in  the  exercise  of  their  discretion  under  the  above  section,  the  conviction  was  afterwards 
quashed. 


House  ot  Loeds. 
Preliminary  Proceedings. 

On  January  28th,  two  days  after  the 
meeting  of  Parliament,  the  Lord  Chan- 
cellor (Lord  CottenJiam)  read  a  letter  he 
had  received  from  Mr.  Justice  Bosanquety 
informing  him  that  a  true  bill  had  been 
found  against     Lord    Cardigan    at    the 
Central  Criminal  Court  last  October,  and 
that  his  recognizances  had  been  respited 
'     n  sessions    to    sessions    to    afford  an 
ortunity  for  removing  the  indictment 
>e  tried  before  the  Lord  High  Steward 
^'^  House  of  Peers. (a)    On  the  motion 

In  cases  of  treason  and  felony  peers  are 

when   Parliament  is   sitting    before    the 

len  in  Parliament,  and  when  Parliament  is 

-:*«ii]g,  in  the  Court  of  the   Lord   High 


of  the  Lord  Chancellor,  a  Committee  con- 
sisting of  all  the  peers  who  had  attended 
during  the  session,  was  appointed  to  in- 
spect the  Journals  of  the  House  in  regard 
to  criminal  cases  and  report  thereon. 

Monday,  February  1. — The  Earl  of 
Shaftesbury  brought  up  the  Report  of  the 
Committee  recommending  that  the  trial 
should  take  place  with  all  convenient 
speed ;  that,  as  the  destruction  by  fire  of 
tne  Houses  of  Parliament  renderea  access 
from  the  House  to  Westminster  Hall  in- 
convenient, the  trial  should  take  place  at 
the  Bar  of  this  House ;  and  that  Tuesday, 
the  16fch  day  of  February,  should  be  fixed 


Steward.      Sir   Michael    Foster    explains    the 
difference  as  follows  : — 

"  In  the  Court  of  the  High  Steward,  he  alone 
is  judge  in  all  points  of  law  and  practice ;  the 
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for  the  trial,  and  all  the  judges  be  Bum- 
moned  to  attend.  The  Report  waa  agreed 
to ;  and  it  was  ordered  that  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas  do 
attend  the  Committee. 

The  Earl  of  Shaftesbury  moved,  **  That 
the  Lord  Chancellor  be  requested  to  write 
letters  to  all  Lords  to  attend  on  Tuesday, 
the  16th  of  Februaty,  at  eleven  o'clock  in 
the  forenoon ;  and  that  all  letters  to  mem- 
bers of  the  Royal  Family  shall  state  that 
the  House  *  desire  their  presence.* " — 
Ordered. 

The  Earl  of  Shaftesbury  moved,  "  That 
an  humble  address  be  presented  to  Her 
Majesty,  praying  that  Her  Majesty  will  be 
graciously  pleased  to  give  directions  for 
the  necessary  fitting  up  of  this  House  and 
to  appoint  a  Lord  High  Steward  to  preside 
at  the  trial.*' — Ordered. 

Tuesday,  February  2.— The  Earl  of 
Shaftesbury  moved,  *'  That  James  Thomas 
Earl  of  Cardigan  be  taken  into  custody 
by  the  Black  Rod  touching  the  matter  of 
an  indictment  preferred  against  him." — 
Ordered. 

The  Earl  of  Cardigan  appeared  at  the 
Bar  in  the  custody  of  Sir  Augustus  Clifford, 
Gentlemen  Usher  of  the  Black  Rod. 

Lord  Chancellor  :  My  Lord,  this  is  the 
fit  opportunity  for  your  Lordship  to  ad- 
dress the  House  if  you  wish  to  say  any- 
thing ;  if  not  you  may  retire. 

The  Earl  of  Cardigan  bowed  and  with- 
drew. 

The  Earl  of  Shaftesbury  moved,  "  That 
Her  Majesty's  Clerk  of  the  Crown  in 
Chancery  be  directed  to  issue  a  writ  of 
certiorari  to  return  into  the  House  an 
indictment  against  James  Thomas  Earl  of 
Cardigan." — Ordered . 

peers*  triers  are  merely  judges  of  fact,  and  are 
summoned  by  virtue  of  a  precept  from  the  High 
Steward  to  appear  before  him  on  the  day  ap- 
pointed by  him  for  the  trial,  ut  rei  Veritas  melius 
sciri  poterit." 

(Having  described  the  High  Steward's  com- 
mission in  such  cases,  empowering  him  to  ''  pro- 
ceed to  judgment  according  to  the  law  and 
custom  of  England,  and  thereupon  to  award 
execution,"  he  goes  on  :) 

*'  By  this  it  is  plain  that  the  sole  right  of  judi- 
cature is  in  cases  of  this  kind  vested  in  the  High 
Steward,  that  it  resideth  solely  in  his  person,,  and 
consequently,  without  this  commission,  which  is 
but  in  the  nature  of  a  commission  of  oyer  and 
terminer,  no  one  step  can  be  taken  in  order  to  a 
trial ;  and  that  when  his  commission  is  dissolved, 
which  he  declareth  by  breaking  his  staff,  the 
commission  no  longer  exists. 

"  But  in  a  trial  of  a  peer  in  full  Parliament, 
or,  to  speak  with  legal  precision,  before  the  King 
in  Parliament,  for  a  capital  offence,  whether 
upon  impeachment  or  indictment,  the  case  is 
quite  otherwise.     Every  peer  present  at  the  trial 


The  Clerk  of  Arraigns  in  the  Central 
Criminal  Court  was,  after  a  short  time, 
called  to  the  Bar,  and  in  answer  to  the 
Lord  Chancellor  announced  a  return  to  a 
writ  of  certu»'ari  issued  in  obedience  to  an 
order  of  the  House. 

The  return  was  read.  The  Earl  of 
Cardigan  was  then  admitted  to  bail,  himself 
in  10,000Z.,  with  two  sureties  in  5,000Z. 
each,  and  was  discharged  from  the  bail 
he  had  previously  entered  into. 

The  Earl  of  Shaftesbury  brought  up  a 
farther  report  from  the  Committee  recom- 
mending that  an  humble  address  be  pre- 
sented to  Her  Majesty  praying  that  the 
usual  guards  should  be  ordered  to  attend, 
and  a  sufficient  police  force  to  keep  clear 
the  approaches ;  that  all  peers  who  have 
a  right  to  sit  and  vote  in  Parliament  do 
attend  the  trial ;  that  every  day  the  names 
of  the  Lords  be  called  over  before  they 
proceed  with  the  trial,  and  that  the  names 
of  the  absent  Lords  be  set  down  by  the 
Clerk  of  the  House  ;  that  the  Lord  High 
Steward  do  acquaint  the  Lord  to  be  tried, 
and  all  other  persons  who  have  occsision 
to  speak  to  the  Court,  that  they  address 
themselves  to  the  Lords  in  general,  and 
not  to  the  Lord  High  Steward,  (a)  and  it 
was  ordered  accordingly. 

Monday,  February  8. — On  the  petition 
of  the  Earl  of  Cardigan,  it  was  ordered 
that  counsel  and  solicitors  should  be  as- 
signed to  him,  and  that  he  should  be 
allowed  an  order  for  his  witnesses  to  at- 
tend the  trial. 

The  Earl  of  Shaftesbury  brought  up  a 
further  report  from  the  Committee,  re- 
commending that  a  stool  should  be  placed 
within  the  bar,  on  which  the  Earl  of  Car- 
digan should  sit  during  the  trial,  uncovered 


(and  every  temporal  peer  hath  a  right  to  be  pre- 
sent in  every  part  of  the  proceeding)  voteth 
upon  every  question  of  law  and  fact,  and  the 
question  is  carried  by  the  major  vote,  the  High 
Steward  himself  voting  merely  as  a  peer  and 
member  of  that  Court  in  common  with  the  other 
peers,  and  in  no  other  right. 

"  It  hath,  indeed,  been  usual,  and  very  expe- 
dient it  is  in  point  of  order  and  regularity,  and 
for  the  solemnity  of  the  proceedings,  to  appoint 
an  officer  for  presiding  during  the  time  of  the 
trial  and  till  judgment,  and  to  give  him  the  style 
and  title   of  Steward   of   England.      But   this 
maketh  no  sort  of  alteration  in  the  constitution 
of  the  Court.     It  is  the  same  Court  founded 
immemorial  usage,  in  the  law  and  custom 
Parliament,  whether  such  appointment  be  ma 
or  not."— Foster,  143-4.    See  further,  11  St.  'j 
516  ;  Amos*s  Disquisition  on  the  Court  of  t 
Lord  High  Steward  in  Phillipps's  State  TriaJ 
vol.  2,  p.  359  ;  and  HatselPs  Precedents,  vol. 
p.  277n. 

(a)  See  further.  Journals  of  the  House  o 
Lords,  and  Hansard,  vol.  56. 
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and  without  his  robes(a) ;  that  the  Lord 
High  Steward  should  ask  leave  of  the 
House  for  the  judges  to  be  covered  at  the 
trial;  and  that  the  Clerk  of  the  Crown  in 
the  Queen's  Bench  or  his  deputy  should 
attend  to  assist  the  Clerks  of  the  House 
during  the  trial.  It  was  ordered  accord- 
ingly. 

Die  Martifl,  16**  Februarii  1841. 

The  Lord  Benvnan,  in  the  absence  of  the 
Lord  Chancellor,  who  was  prevented  from 
attending  by  illness,  entered  the  House  in 
his  robes,  preceded  by  the.  Serjeant  with 
the  mace,  JBlack  Eod  carrying  the  Lord 
High  Steward's  staff,  and  Garter  with  his 
sceptre,  and  took  his  seat  on  the  woolsack 
as  Lord  Speaker. 

After  prayers  the  roll  of  peers  was  called 
over  by  the  Clerk  Assistant,  beginning 
with  the  junior  baron. 

The  Clerk  of  the  Crown  in  Chancery 
and  the  Deputy  Clerk  of  the  Crown  in  the 
Queen's  Bench  then  made  three  reverences, 
and  the  Clerk  of  the  Crown  in  Chancery, 
on  his  knee,  delivered  the  commission  to 
the  Lord  Speaker,  who  gave  it  to  the 
Deputy  Clerk  of  the  Crown  in  the  Queen's 
Bench,  who  received  it  on  his  knee ;  both 
the  clerks  then  retired  with  like  reve- 
rences to  the  table. 

After  proclamation  made  for  silence, — 

Lord  Speaker :  Let  Her  Majesty's  Com- 
mission be  read,  and  let  all  persons  rise 
and  be  uncovered  while  the  same  is  read. 

The  Commission  was  read  by  the  De- 
puty Clerk  of  the  Crown  in  the  Queen's 
Bench,  appointing  Thomas  Lord  Benman 
Lord  High  Steward.  (6) 

VICTORIA  R. 

Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  Queen,  Defender  of  the  Faith ;  To  Our 
right  trusty  and  weU-beloved  Councillor,  Thomas 
Lord  Denman,  Chief  Justice,  assigned  to  hold 
Pleas  before  Us,  Greeting  :  Know  ye  that 
whereas  James  Thomas  Earl  of  Cardigan,  late 
of  the  parish  of  Wandsworth,  in  Our  county  of 
Surrey,  in  Our  Central  Criminal  Court,  stands 
indicted,  upon  the  oaths  of  jurors,  good  and 
lawful  men  of  and  within  the  jurisdiction  of 
Our  said  Central  Criminal  Court,  in  due  manner 
sworn  and  charged  to  inquire  within  the  said 
jurisdiction  of  felony  by  him  the  said  James 
Thomas  Earl  of  Cardigan  done  and  committed, 
We.  considering  that  justice  is  an  excellent  virtue 
pleasing  to  the  Most  High,  and  being  willing 
:  the  said  James  Thomas  Earl  of  Cardigan,  of 

i)  It  is  stated  by  Lord  Campbell,  Lives  of 
Chancellors,  vol.  4,  p.  538n,  that  peers  on 
for  treason  or  felony  are  placed  outside 
bar. 

))  On  the  impeachments  of  Lord  Maccles- 
1  and  Lord  Melville  for  misdemeanors  no 
d  High  Steward  was  appointed. — See  Camp- 
^  Lives  of  the  ChaneeUors,  vol.  4,  p.  538. 


and  for  the  felony  whereof  he  is  indicted  as 
aforesaid,  before  Us  in  Our  present  Parliament, 
according  to  the  law  and  custom  of  Oar  United 
Kingdom  of  Great  Britain  and  Ireland  may  be 
heard,  examined,  sentenced,  and  adjudged,  and 
that  all  other  things  which  are  necessary  on  this 
occasion  may  be  duly  exercised  and  executed  : 
And  for  that  the  office  of  High  Steward  of 
Great  Britain  and  Ireland,  whose  presence  is 
required  upon  this  occasion  is  now  vacant,  as 
We  are  informed.  We,  very  much  confiding  in 
your  fidelity,  prudence,  provident  circumspec- 
tion, and  IndustTy,  have  for  this  cause  ordained 
and  constituted  you  Steward  of  Our  said  United 
Kingdom  of  Great  Britain  and  Ireland,  to  bear, 
execute,  and  exercise  for  this  time  the  said 
office  with  all  things  due  and  belonging  to  the 
same  office  in  this  beh^.  And,  therefore,  We 
command  you  that  you  diligently  set  about  the 
premises,  and  for  this  time  do  exercise  and 
execute  with  effect  all  those  things  which  belong 
to  the  office  of  Steward  of  Our  said  United 
Kingdom  of  Britain  and  Ireland,  and  which  are 
required  in  this  behalf.  In  witness  whereof  We 
have  caused  these  Our  Letters  to  be  made 
Patent.  Witness  Ourself  at  Westminster,  the 
fifteenth  day  of  February  in  the  founh  year  of 
Our  Reign. 

By  the  Queen  Herself^  signed  unth  Her 
Oum  Hand. 

Edmunds. 

Then  Garter  and  the  Gentleman  Usher 
of  the  Black  Rod,  having  made  their  reve- 
rences, proceeded  to  the  woolsack,  and 
having  taken  their  places  on  the  right 
hand  of  the  Lord  High  Steward,  both 
holding  the  white  stafl*,  presented  it  on 
their  knees  to  his  Grace. 

The  Lord  High  Steward  then  rose,  and, 
having  made  reverence  to  the  throne,  took 
his  seat  in  the  chair  of  state  placed  on  the 
upper  step  but  one  of  the  throne,  and 
delivered  the  staff  to  the  Gentleman  Usher 
of  the  Black  Bod. 

Proclamation  for  silence  was  made  by 
the  Serjeant-at-Arms. 

The  writ  of  certiorari  to  remove  the  in- 
dictment, with  the  return  thereto,  and 
the  record  of  the  indictment,  were  read  by 
the  Deputy  Clerk  of  the  Crown  in  the 
Queen's  Bench. 

Whit  op  Certighabi. 
Victoria,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith:  To  Our  justices  and 
judges  of  Our  Central  Criminal  Court,  and  to 
every  of  them,  greeting:  We,  being  willing, 
for  certain  reasons  Us  thereunto  moving,  that  all 
and  singular  the  indictments  of  whatsoever 
felonies  whereof  James  Thomas  Earl  of  Car- 
digan is  indicted  before  you  (as  is  said)  be  de- 
termined before  Us  in  Our  Parliament,  and  not 
elsewhere,  do  conunand  you  and  every  of  you, 
that  you  or  one  of  you  do  send  under  your 
seals,  or  under  the  seal  of  one  of  you,  before  Ua 
in  Our  present  Parliament,  inmiediately  after 
the  receipt  of  this  Our  writ,  all  and  singular  the 
indictments  aforesaid,  with  all  things  touching 
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the  same,  by  whatsoever  name  the  said  James 
Thomas  Earl  of  Cardigan  is  called  in  the  same, 
together  with  this  writ,  that  we  may  cause 
further  to  be  done  thereon  what  of  right  and 
according  to  the  law  and  custom  of  England  We 
shall  see  fit  to  be  done.  Witness  Ourself  at 
Westminster  the  second  day  of  February  in  the 
fourth  year  of  Our  reign. 

Edmunds. 

The  indictment  was  in  the  following 
form: — 

Central  Criminal  Court  1      The  jurors  for  our 
to  wit.  J  Lady  the  Queen,  upon 

their  oath,  present  that  the  Right  Honourable 
James  Thomas  Brudenell,  Earl  of  Cardigan, 
late  of  the  parish  of  Wandsworth,  in  the  county 
of  Surrey,  on  the  twelfth  day  of  September,  in 
the  fourth  year  of  the  reign  of  our  Sovereign 
Lady  Victoria,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  Central  Criminal 
Court,  with  a  certain  pistol,  then  and  there 
loaded  with  gunpowder  and  a  leaden  bullet,  at 
and  against  one  Han'ey  Gamett  Phipps  Tuckett, 
then  and  there  being,  then  and  there  feloniou:«ly 
and  unlawfully  did  shoot,  with  intent  thereby, 
then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  the  said  Harvey  Garnett 
Phipps  Tiickett  to  kill  and  murder,  against  the 
form  of  the  statute  in  that  case  made  and  pro- 
vided, and  against  the  peace  of  our  said  Lady 
the  Queen,  her  Crown  and  dignity. 

[Second  Count,'] — And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present, 
that  the  said  James  Thomas  Brudenell,  Earl  of 
Cardigan,  on  the  said  twelfth  day  of  September, 
in  the  fourth  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  with  a  certain  pistol, 
then  and  there  loaded  with  gunpowder  and  a 
leaden  bullet,  at  and  against  the  said  Han'ey 
Gamett  Phipps  Tuckett,  then  and  there  being, 
then  and  there  feloniously,  maliciously,  and  un- 
lawfully did  shoot,  with  intent  in  so  doing 
thereby  then  and  there  the  said  Harvey  Gamett 
Phipps  Tuckett  to  maim  and  disable,  against 
the  form  of  the  statute  in  that  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady 
the  Queen,  her  Crown  and  dignity. 

[Third  CountJ] — And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present, 
that  the  said  James  Thomas  Brudenell,  Earl  of 
Cardigan,  on  the  said  twelfth  day  of  September, 
in  the  fourth  year  aforesaid,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  with  a  certain  pistol, 
then  and  there  loaded  with  gunpowder  and  a 
leaden  bullet,  at  and  against  the  said  Harvey 
Garnett  Phipps  Tuckett,  then  and  there  being, 
then  and  there  feloniously,  maliciously,  and  un- 
lawfully did  shoot,  with  intent  in  so  doing 
thereby  then  and  there  to  do  him  the  said 
Harvey  Garnett  Phipps  Tuckett  some  grievous 
bodily  harm,  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity. 


Proclamation  was  made  by  the  Serjeant- 
at-Arms  for  the  Yeoman  Usher  to  bring 
James  Thonuu,  Earl  of  Cardigan,  to  the 
bar. 

The  Earl  of  Cardigan  was  brought  to 
the  bar  by  the  Yeoman  Usher,  and  on 
approaching  it  made  three  roTerences, 
and  knelt  till  directed  by  the  Lord  High 
Steward  to  rise ;  then  he  made  three  re- 
verences, one  to  his  Grace  the  Lord  High 
Steward,  and  one  to  the  peers  on  either 
side,  who  returned  the  same;  bis  Lord- 
ship was  then  conducted  to  the  stool  pro- 
vided for  him  within  the  bar,  near  to  his 
Lordship*8  counsel. 

Lord  High  Steward :  My  Lord  Cardigan, 
your  Lordship  stands  at  the  bar  charged 
with  the  offence  of  firing  with  a  loaded 
pistol  at  Harvey  OameU  Fhifps  Tuckett 
with  intent  to  murder  him;  m  a  second 
count  you  are  charged  with  firing  with 
intent  to  maim  and  disable  him ;  and  in 
a  third  count  you  are  charged  with  firing 
with  intent  to  do  him  some  grievoas 
bodily  harm.  Your  Lordship  will  now  be 
arraigned  on  that  indictment. 

Then  the  Earl  of  Canrdiganwns  arraigned 
by  the  Deputy  Clerk  of  the  Crown  in  the 
Queen*8  Bench  in  the  usual  manner. 

Deputy  Clerk  of  the  Croton:  How  say 
you,  my  Lord,  are  you  guilty  of  the 
felony  with  which  you  stand  charged,  or 
not  guilty  P 

Earl  of  Cardigan :  Not  guilty,  my 
Lords. 

Bepviy  Cleric  of  the  Crown:  How  will 
your  Lordship  be  tried  ? 

Earl  of  Cardigan :  By  my  peers. 

Deputy  Cleric  of  the  Crown :  God  send 
your  Lordship  a  good  deliverance. 

The  Attorney  General  (Sir  John  Cotnp- 
hell){a)  and  TToddin^n  appeared  as  counsel 
for  the  prosecution. 

Sir  William  Follett,  Serjeant  Wrangham, 
and  Adolphua  appeared  as  counsel  for  the 
Earl  of  Cardigan. 

Proclamation  was  made  for  all  persons 
who  had  been  summoned  to  give  evidence 
to  appear  and  give  the  same. 

His  Grace  the  Lord  High  Steward,  by 
leave  of  the  Court,  removed  to  the  table, 

E receded  by  Garter  and  Black  Rod ;  and 
is  Grace  being  seated,  Black  Bod  took 
his  seat  on  a  stool  at  the  corner  of  the 
table  on  his  Grace's  right  hand,  holding 
the  white  staff.  Garter  on  a  stool  on  Blnr^lf- 
Bod*s  right,  and  the  Serjeant  at  the  loiy 
end  of  the  table  on  the  same  side. 
Waddington  opened  the  indictment. 

Speech  fok  the  Crows. 

Attorney  General:    My  Lords,    I    hav 
the  honour  to  attend  yon  upon  this  occs 

(a)  Afterwards  Lord  Chancellor. 
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dion  aB  Attorney  General  for  Her  Majesty, 
to  lay  before  you  the  circambtances  of 
this  case — without  any  object  or  wish  on 
my  part,  except  that  I  may  humbly  assist 
your  Lordships  in  coming  to  a  right  con- 
clusion upon  it  according  to  its  merits. 

My  Lords,  an  indictment  has  been  found 
against  a  peer  of  the  realm  by  a  grand 
jury  of  the  county,  charging  him  with  a 
felony,  the  punishment  for  which  is  trans- 
portation or  imprisonment.  My  Lords, 
that  indictment  has  been  removed  before 
your  Lordships,  at  the,  request  of  the 
noble  prisoner,  most  properly  made,  for 
an  inferior  court  had  no  jurisdiction  to 
try  it. (a)  ITiis  charge  being  upon  the  face 
of  it  so  Ferious,  it  would  not  have  been 
satisfactory  if  it  had  gone  off  without  any 
inquiry  ;  and  further,  the  policeman,  who 
was  upon  this  occasion  bound  over  to  pro- 
secute, had  fulfilled  the  condition  of  his 
recognisance  by  appearing  at  the  Central 
Criminal  Court  and  preferring  the  indict- 
ment. 

My  Lords,  in  the  course  of  this  tiial  it 
is  possible  that  questions  of  masmitude 
upon  the  construction  of  Acts  of  Parlia- 
ment, and  respecting  the  privileges  of  the 
peerage,  may  arise,  and  it  is  of  great  im- 
portance to  this  House,  to  the  Crown, 
and  to  the  community  that  they  should 
be  deliberately  discussed.  According  to 
all  the  precedents  that  can  be  found, 
whenever  there  has  been  a  peer  tried  in 
Parliament  the  prosecution  has  been  con- 
ducted by  the  Law  Officers  of  the  Crown. 
Fortunately,  my  Lords,  we  have  no  living 
memory  upon  this  subject.      It  is  now 


(o)  As  to  the  power  of  a  peer  to  waive  his 

priTilege.  see  the  debate  in  the  House  of  Lords, 

•lanuary  31,  1887  (Hansard,  vol.  210,  p.  246), 

on  the  case  of  The  Queen  v.  Lord  Graves  and 

others,  tried  before  Lord  Coleridge,  L.C.J.,  in 

the  Queen's  Bench  on  January  llf  of  the  same 

year.     In  that  case.  Lord  Graves,  an  Irish  peer. 

was  allowed  to  waive  his  privilege  in  order  that 

a  formal  verdict  of  Not  Guilty  might  be  taken. 

Lord  Ribblesdale  subsequently  culled  attention 

to  the  case  in  the  House  of  Lords  as  a  question 

of  privil^e;  in  the  debate  which  followed,  liOrd 

Coleridgefavoured  a  power  of  waiver,  but  the  Lord 

Chancellor,  Lord  Fitzgerald,  and  Lord  llerscbell 

expressed  a  contrary  opinion.     Lord   l)acre*s 

case,  femp,  Henry  8.,  was  referred  to  (Kel.  89). 

judges  there  all  resolved  that  a  peer  could 

waive   his  trial   by  his  peers  and  be  tried 

the  country.     See  also  the  written  resolu* 

a    of   the   judges  in    Lord  Audley^s    case 

5t.  Tr.  402) :    *•  1.  Whether  a  peer  of  the 

m  might  waive  his  trial  by  peers  and  plead 

will  be  tried  by  God  and  the  country.   Ans.  : 

might  not ;  for  his  trial  by  peers  was  no 

rilege,  but  the  law  declared  by  Magna  Charta, 

ch^  if  he  would  not  plead  to  by  a  trial  of  his 

n,  it  was  standing  mute."    See  also  2  Hawk. 

58,  6,  and  Co.  P.C.  29. 
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sixty-four  years  since  any  proceeding  of 
this  sort  has  taken  place(a) ;  and  I  am  re- 
joiced to  think,  my  Lords,  that  the  charge 
against  the  noble  prisoner  at  the  bar  does 
not  imp^y  anv  degree  of  moral  turpi- 
tude,(&)  and  tdat  if  he  should  be  found 
guilty  the  conviction  will  reflect  no  lasting 
discredit  upon  the  illustrious  order  to 
which  he  belongs.  But,  my  Lords,  it  seems 
to  me  that  he  clearly  has  been  guilty  of  a 
breach  of  the  statute  law  of  the  realm, 
which  this  and  all  courts  of  justice  are 
bound  to  respect  and  enforce.  Your  Lord- 
ships are  not  sitting  here  as  a  court  of 
honour,  or  as  a  branch  of  the  legislature ; 
your  Lordships  are  sitting  here  aa  a  court 
of  justice, — bound  by  the  rules  of  law, — 
and  under  a  sanction  as  sacred  as  that  of 
an  oath. 

My  Lords,  the  indictment  against  the 
Earl  of  Cardi'jan  is  framed  upon  an  Act 
of  Parliament  which  was  passed  in  the 
first  year  of  the  reign  of  Her  present 
Majesty  Queen  Victoria{c) ;  it  charges  his 
Lordship  with  having  shot  at  Captain 
Harvey  Tuckett  with  the  several  intents 
that  are  set  forth  in  the  different  counts.. 
I  think,  my  Lords,  that  in  opening  the 
case  to  your  Lordships  I  shall  best  dis- 
charge my  duty  by  presenting  to  you  a. 
brief  history  of  the  enactments  of  the 
legislature  upon  this  subject. 

By  the  common  law  of  England,  where 
death  did  not  ensue,  no  personal  violence 
amounted  to  more  than  a  misdemeanor, 
and,  if  the  wounded  party  did  not  die 
within  a  vear  and  a  day,  no  felony  was 
committed.. 

My  Lords,  the  first  Act  of  Parliament 
that  created  a  felony  where  death  did  not 
ensue  was  the  5th  oi  Henry  4.  c.  6,  whereby 
certain  personal  injuries  without  death 
were  made  felonies,  but  with  benefit  of 
clergy.  Then ,  my  Lords,  oame  the  Coven- 
tiy  Act,  in  the  22nd  and  23rd  of  Charles  2, 
whereby  any  person  lying  in  wait  for,  and 
wounding  with  intent  to  maim  or  dis- 
figure, •  was  guilty  of  felony,  without 
benefit  of  clergy.  Under  both  of  those 
statutes,  no  ofi'ence  was  committed  unless^ 
a  wound  were  inflicted;  and  it  was  not 
until  the  9th  of  George  1,  commonly  called 
the  Black  Act,  that  an  attempt  upon  life 
without  wounding  was  made  a  felony. 

My  Lords,  by  that  Act  of  Parliament  it 
was  enacted  that 

**  if  any  person  shall  wilfully  and  maliciously 

(a)  The  Duchess  of  Kingston's  trial  was  in 
1776. 

{h)  This  remark  was  afterwards  criticised  by 
TiOrd  Eldon  and  the  Bishop  of  London  in  the 
House  of  Lords  (Hansard,  vol.  56,  p.  730).  See 
the  Attorney  Generars  answer  quoted  below, 
p.  667. 

(c)  1  Vict.  c.  85. 

U 
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shoot  at  any  person  in  any  dwelling-house  or 
other  place/' 

he  shall  be  guilty  of  felony,  without  bene- 
fit of  clergy,  although  no  wound  were 
inflicted.  But,  my  Lord£>,  it  was  deter- 
mined upon  that  statute  (of  which,  in 
fairness  to  the  noble  prisoner,  it  is  my 
duty  to  remind  your  Lordships)  that, 
unless  the  case  was  one  in  which,  if  death 
had  ensued,  it  would  have  amounted  to 
murder,  no  offence  was  committed.  That 
was  determined  in  the  case  of  The  King  v. 
Ga8tvn6aux,(a)  In  that  case  the  law  was 
thus  laid  down : — 

**The  offence  charged  in  this  indictment  is 
•  described  by  the  statate  on  which  it  is  framed 
in  Tery  few  and  clear  i»ords,  which  are,  *  that  if 
any  person  or  persons  shall  wilfully  and  mali- 
ciously shoot  at  any  person  in  any  dwelling- 
house  or  other  place  he  shall  be  adjudged 
, guilty  of  felony,  *  without  benefit  of  clergy.' 
The  word  mcdicioiLsly  is  made  to  constitute  the 
very  essence  of  this  crime ;  no  act  of  shooting, 
therefore,  will  amount,  under  this  statute,  to  a 
capital  offence,  unless  it  be  accompanied  with 
such  circumstances  as  in  construction  of  law 
would  have  amounted  to  the  crime  of  murder  if 
death  had  ensued  from  such  act.  This  pro- 
position most  clearly  and  unavoidahly  results 
from  the  legal  interpretation  of  the  word  mcdi- 
viovaly,  as  applied  to  this  subject ;  for  there  is  no 
species  of  homicide  in  which  malice  forms  any 
ingredient  but  that  of  murder;  and  it  follows 
that  neither  an  accidental  shooting,  nor  a  shoot- 
ing in  the  transport  of  passion,  excited  by  such 
A  degree  of  provocation  as  will  reduce  homicide 
to  the  offence  of  manslaughter,  are  within  the 
meaning  of  the  statute ;  for  from  both  of  these 
-cases  the  law  excludes  every  idea  of  malice." 

My  Lords,  the  law  continued  on  this 
footing  until  an  Act  of  Parliament  was 
passed  in  the  43rd  year  of  the  reign  of 
King  George  3,(&)  which  is  commonly 
<jalled  Lord  Elle7i  borough's  Act.  That  did 
not  repeal  the  Black  Act,  but  considerably 
extended  its  provisions;  and  amongst 
other  enactments  it  contains  this: — 

"  That  if  any  person  shall  wilfully  and  mali- 
ciously and  unlawfully  shoot  at  any  of  His  Ma- 
jesty's subjects,  with  intent  in  so  doing,  or  by 
means  thereof,  to  murder  or  rob,  or  lo  maim, 
disfigure,  or  disable,  such  His  Majesty's  sub- 
ject or  subjects,  or  with  intent  to  do  some  other 
grievous  bodily  harm  to  such  His  Majesty  sub- 
ject or  subjects,'* 

he  shall  be  guilty  of  felony,  without  bene- 
fit of  clergy.  This  act,  however,  contains 
an  express  proviso — 

"  that  if  it  shall  appear,  upon  the  trial  of  any 
person  or  persons  indicted  for  the  wilfully, 
maliciously,  and  unlawfully  shooting  at  any  of 
His  Majesty's  subjects,  that  if  death  had  ensued 

(a)  1  Leach,  417. 
(6)  43  Geo.  3.  c.  58. 


thetefrom  it  woald  not  have  amounted  to  mur- 
der, the  person  indicted  must  be  acquitted." 

Your  Lordships  will  observe  that  by  this 
Act  of  Parliament  it  is  a  capital  offence  to 
shoot  at,  with  intent  to  murder,  or  with 
intent  to  maim,  disfigure,  or  disable,  or  do 
some  grievous  bodily  harm,  but  that  it  is 
a  case  within  the  statute,  only  supposing 
that  if  death  had  ensued  it  woula  have 
amounted  to  the  crime  of  murder. 

The  next  statute  upon  this  subject  is 
the  9th  of  Oe&rge  4.  c.  31.,  which,  I  believe, 
is  generally  called  Lord  Lansdowne'e  Act ; 
that  noble  Lord,  as  Secretary  of  State  for 
the  Home  Department,  having  introduced 
it  into  Parliament.    It  is  intituled — 

**  An  Act  to  consolidate  and  amend  the  statutes 
relating  to  offences  against  the  person." 

It  repeals  the  Black  Act,  and  it  repeals 
Lord  ElleftiborougWs  Act,  but  it  contains 
similar  provisions  to  those  of  Lord  Ellen' 
borough's  Act.  By  the  eleventh  section  it 
is  enacted,  that — 

**  if  any  person  shall  unlawfully  and  maliciously 
shoot  at  any  person,  with  intent  to  murder,  he 
shall  suffer  death  as  a  felon  ;" 

and  by  the  twelfth  section  it  is  enacted—- 

**  that  if  any  person  unlawfully  and  maliciously 
shall  sboot  at  any  person,  with  intent  to  maim, 
disfigure,  or  disable  him,  or  do  some  otlier 
grievous  bodily  harm,  he  shall  suffer  death  as  a 
felon." 

But  then,  my  Lords,  this  Act  of  Parlia- 
ment contained  expressly  the  same  proviso 
as  was  inserted  in  Lord  EUenhorougW^  Act, 
that  if,  upon  the  trial,  it  shall  turn  out 
that  if  death  had  ensued  the  case  would 
not  have  amounted  to  murder,  the  pri- 
soner shall  be  acquitted.  It  was  still  a 
capital  offence  to  shoot  at,  with  intent  to 
murder,  or  with  intent  to  maim,  disfigure, 
or  do  grievous  bodily  harm,  although  no 
wounds  were  inflicted. 

My  Lords,  things  remained  upon  this 
footing  until  the  Act  passed,  upon  which 
this  indictment  is  framed.  This  Act  re- 
ceived the  royal  assent  on  the  17th  of 
Jnly,  1837.  It  is  the  Ist  of  Victorm,  c.  85, 
intituled — 

"  An  Act  to  amend  the  laws  relating  to  offences 
against  the  person." 

It  repeals  the  9th  of  George  4.,  pro  tar*''  • 
and  then,  by  the.  second  section,  it  enac' 

•*  that  whosoever  shall  stab,  cut,  or  wound 
person,  or  shall  by  any  means  whatsoever,  ca 
to  any  person  any  bodily  injury  dangerous 
life,  with  intent,  in  any  of  the  cases  aforesaid 
commit  murder,  shall  be  guilty  of  felony,  a 
being  convicted  thereof,  shall  suffer  death." 

Therefore,  to  shoot  at,  and  to  giv( 
wound  dangerous  to  life,  remains  a  cap: 
o^ence  ;  but  shooting  at,  where  no  wo" 
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is  inflicted,  is  no  longer  a  capital  offence, 
and  is  a  felony  only,  liable  to  be  punished 
with  transportation  or  imprisonnient, 
whether  the  intent  be  to  commit  murder, 
or  to  maim  or  disable,  or  do  any  other 
grievous  bodily  harm. 
By  the  third  section  it  is  enacted — 

^'  that  whosoever  shall  shoot  at  any  person,  or 
shall,  by  drairing  a  trigger,  or  in  any  other 
manner,  attempt  to  diHcharge  any  kind  of 
loaded  arms  at  any  person,  with  intent  in  any 
of  the  cases  aforesaid  to  commit  the  crime  of 
marder,  shall,  although  no  bodily  injury  shall 
be  effected,  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas 
for  the  term  of  his  or  her  natural  life,  or  for  any 
term  not  less  than  fifteen  years,  or  to  be  impri- 
soned for  amy  term  not  exceeding  three  years." 

Then,  my  Lords,  by  the  fourth  section 
it  is  enacted — 

''that  whosoever  unlawfully  and  maliciously 
shall  shoot  at  any  person,  or  by  drawing  a 
trigger  attempt  to  discharge  any  kind  of  loaded 
arms  at  any  person,  with  intent  to  maim,  dis- 
figure, or  disable  such  person,  or  to  do  some 
other  grievous  bodily  harm  to  such  person, 
shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  be  liable  " 

to  the  same  punishment  provided  by  the 
third  section  of  the  Act  of  JParliament. 

My  Lords,  this  Act  contains  no  such 
proviso  as  you  find  in  Lord  Ellenhorough's 
Act,  or  in  that  of  the  9th  of  George  4.,  a 
circumstance  which  it  will  be  material  for 
your  Lordships  to  bear  in  mind  when  you 
come  to  deliberate  upon  the  second  and 
third  counts  of  this  indictment. 

My  Lords,  I  am  happy  to  say  that  this 
indictment  contains  no  count  upon   the 
capital  charge.  A  wound  was  inflicted,  but 
the  prosecutor,  very  properly,  has  restric- 
ted the  charge  to  firing  at, — with  different 
intents, — without  alleging  that  a  wound 
dangerous  to  life  was  inflicted.     The  first 
count  of  the  indictment  charges  that  the 
noble  Lord  shot  at  Captain  Tuckett  with 
intent,   in  the  language   of  the   law,   to 
commit  the  crime  of  murder ;  the  second 
count  of  the  indictment  charges  his  Lord- 
ship with  the  same  act,  with  intent  to 
XDAim  and  disable ;  the  third  count  charges 
him  with  the  same  act,  with  the  intent  to 
do  some  grievous  bodily  harm.    Now,  it 
I  be  for  your  Lordships  to  say  whether, 
on  the  facts  which  I  shall  shortly  detail 
yon,  and  which  I  am  instructed,  will  be 
larly  made  out  in  evidence,  each  and 
■ery  one  of  these  counts  must  not  l>e 
38idered  as  fully  established. 
Sfy  Lords,  the  substance  of  the  evidence 
this:  that  upon  the  12th  day  of  Sep- 
aber  last  the  Earl  of  Cardigan  fought  a 
3l  with  pistols  on  Wimbledon  Common 
'"  Captam  Harvey  Tuckett^  and  wounded 


him  at  the  second  exchange  of  shots.  It 
will  appear  before  your  Lordships,  that  at 
about  five  o'clock  in  the  afternoon  of  that 
day  two  carriages  were  seen  to  come  in 
opposite  directions  to  the  neighbourhood 
of  Wimbledon  Common,  and  a  party 
alighted  from  each.  It  was  evident  to 
tho.se  who  observed  what  was  taking  place 
that  a  duel  was  in  contemplation.  The 
parties  came  to  a  part  of  Wimbledon 
Common  between  the  road  that  leads  by 
Earl  Spencer's  park  and  a  windmill  stand- 
ing upon  the  top  of  the  common.  The 
seconas  first  took  possession  of  the  ground, 
and  made  the  usual  preparations.    The 

Principals,  the  Earl  of  Cardigan  and  Captain 
^uckett,  were  then  placed  at  a  distance  of 
about  twelve  yards  from  each  other  ;  they 
exchanged  shots  without  effect;  ^ey 
received  from  their  seconds  each  another 
pistol ;  they  again  flred,  and  Captain 
Tuckett  was  wounded  by  Lord  Cardigan. 
There  came  up,  almost  immediately,  Mr. 
Dann,  who  occupies  the  mill  to  which  I 
have  referred,  and  his  son,  with  Sir  Jaraes 
Anderson,  a  surgeon,  who  had  been  stand- 
ing close  by.  The  wound  was  examined ; 
it  bled  copiously;  but  most  fortunately, 
and  I  believe  no  one  rejoices  in  that  more 
than  the  Earl  of  Cardigan,  it  proved  not 
to  be  of  a  dangerous  nature.  The  parties 
were  all  removed  by  the  miller,  who  was 
a  constable  and  took  them  into  custody. 
The  wound  was  further  examined  at  his 
house,  and  Sir  James  Aiulerson  pressed 
that  he  might  be  at  liberty  to  take  Captftin 
Tuckeit  to  his  house  in  London,  which  was 
immediately  acceded  to.  Captain  Tuckett 
promising  to  appear,  when  he  had  reco- 
vered, before  the  magistrates. 

The  miller  retained  the  Earl  of  Cardigan, 
and  his  second,  Captain  Douglas,  in  cus- 
tody.    Captain  Douglas  was  the  second  of 
the  Earl  of  Cardigan,  and  Captain  Wain- 
wright  the    second    of    Captain    Tuckett. 
The  Earl  of  Cardigan  had  still  a  pistol  in 
his  hand  when    the    miller  approached. 
There  were  two  cases  of  pistols  on  the 
ground,  one  with  the  crest  of  the  Earl  of 
Cardifjan  upon  it,    which   he   claimed  as 
being  his  property.     The  party  were  con- 
ducted beiore  the  magistrates  at  Wands- 
worth, and,  upon  alighting  from  his  car- 
riage. Lord  Cardigan  made  use  of  these 
words,  "  I  have  fought  a  duel  and  hit  my 
man,  I  believe  not  seriously."    He  then, 
pointing  to  Captain  Douglas,  said,  "This 
gentleman   is  also  a    prisoner,   and    my 
second."    He  was  asked  whether  the  per- 
son he  had  hit  waa  Captain  ReyTwldsia)  \ 

(a)  Captain  R.  A.  Reynolds,  of  the  11th 
Hussars,  had  challenged  Lord  Cardigan,  his 
commanding  officer,  August  28,  1840.  He  was 
tried  by  court-martial,  September  25  and  26, 
and  dismissed  the  service.  The  trial  is  fully 
reported,  Ann.  Reg.  1840,  263. 
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upon  which  he  said,  "  Do  yon  think  !  trial  for  this  offence ;  ho,  as  your  Lord- 
1  woald  condescend  to  fight  with  one  ebips  would  observe,  is  jointlj  indicted 
of  my  own  officers  P  "  His  Lordship  was  with  the  Earl  of  Cardigan.  A  bill  of 
compelled  by  the  magistrates  to  enter  indictment  was  also  preferred  against 
into  a  recognizance  to  appear  when  called  Captain  Tuckeit  and  Captain  Wainwright ; 
for,  which  be  did  from  time  to  time,  till  it  was  thrown  out  by  the  grand  jury ;  but, 
at  last  the  matter  was  sent  to  the  Central  as  vour  Lordships  well  know,  they  are 
Criminal  Court.  still  liable  to  be  tried,  and  it  would  not  be 

My  Lords,  the  witnesses  that  I  shall  call  j  decorous  that  I  should  summon  them 
before  you  are  the  miller,  his  wife,  and  his  before  your  Lordshif)s  to  give  evidence 
son,  with  a  policeman  of  the  name  of  which  might  afterwards  be  turned  against 
Biisain,  who  was  at  the  station-house,  and  ,  themselves.  I  shall  call  before  your  Lord- 
who  will  speak  to  the  declarations  made  i  ships  Sir /am«8  J n^€r«on,  who  b as  hitherto 
by  Lord  Cardiga/ii,  and  what  then  took  '  spoken  freely  upon  the  subject,  and,  I 
place.  1  shall  offer  no  evidence,  and  I  j  suppose,  will  make  now  no  objection  to 
can  offer  no  evidence,  before  your  Lord-  state  to  your  Lordships  all  which  fell 
ships,  respecting  the  origin  of  the  quar-  ,  within  his  observation. 
rel.(a)  Captain  Douglas  is  to  take  his  >  Now,  my  Lords,  upon  these  facts  it  will 
^ be  for  your  Lordships  to  say  whether  all 

(a)  The  duel  is  stated  (Treasury  Solicitor's  ^^^  ^^^'^^  *^^  indictment  are  not  fullv 

Papers,  3059)  to  have  arisen  out  of  the  following  proved  and   supported.     My  Lords,  with 

letter  which  appeared  in  the  middle  page  of  the  regard  to  the  first  count,  it  is  pamfW  to  use 

Morning   CArowiWc  of  Friday,   September   4,  ^^he  language  which  it  necessarily  employs  ; 

1840  : —                                 '  but  it  will  be  for  your  Lordships  to  say 

Advertisement  i  ^^^^^b®*"'   ^^  poi"*^   o^  la^'»   ^h«    Earl    of , 

!  Cardigan  did  not  shoot  at  Captain  Tuckett 

LORD  CARDIGAN  AND  THE  ELEVENTH    with  intent  to  commit  that  crime  which  is 

HUSSARS.  ;  there  alleged.    My  Lords,  I  at  once  acquit 

_  .  the  Earl  of  Cardigan  of  anything   unfair 

lo  TOE  Officers  of  the  Army.  j^  ^^^  conduct  of  this  duel.     Something 

Gentlemen,— I  feel  it  necessary  to  call  your  bas  been  said  respecting  his  Lordship's 
attention  to  the  followiug  facts,  in  whicli  I  am  pistols  having  rifle  barrels,  and  those  of 
sure  you  will  agree  with  me  the  honour  of  our  Captain  Tuckett  not  having  rifle  barrels, 
profession  is  concerned.  Lord  Cardigan  some  ,  My  Lords,  however  that  may  have  been, 
time  since  arrosaly  and  wantonly  insulted  an  I  have  the  most  firm  conviction  that 
officer  at  the  mess-table  (desiring  him  to  hold  |  nothing  but  what  was  fair  and  honourable 
his  tongue),  and,  when  called  to  account,  pleaded  was  intended,  and  that  the  Earl  of  Cardigar% 
his  pnvilege  as  commanding  officer.  He  again  ,  ^ost  probably  imagined,  when  he  carried 
wantonly  insulted  the  same  officer  and  charges  '  those  pistols  to  the  field  with  him,  that 
were  sent  m  against  h,s  Lordship  for  conduct  ,  ^^^  of  them  would  be  directed  against  his 
arbitrary,  unjust,  and  offensive  to  the  feehngs  1  tiomati      "Kn    An  1  an  ^     a        trT 


of    a   gentleman,"   but    **  superior    authority " 


own  person.    Nor  do  I  suppose,  my  Lords, 
that  there  was  in  the  mind  of  Lord  Car- 


declined  permitting  an  inquiry.  Lord  Melbourne  ^'t*''  *'"^'*'  niw  m  me  mum  ui  uuru  oar- 
and  Prince  Albert  were  also  Appealed  to  without  !  ^'^«^^  ^J  gnidge  agamst  Captain  Tuckett, 
redress  being   obtained.      Lord  Cardigan  has    any  personal  animosity,  any  rancour   or 

malignity.    Whether  his   Lordship   gave 
or  received  the  invitation,  I  am  wifling 


now  insulted  the  senior  captain  of  the  regiment 
private  insult, — and,  when  called  upon  for 


redress,  has  again  claimed  his  privilege  as  com-  '  to  believe  that  his  only  object  was  to  pre- 


manding  officer,  and  placed  Captain 


serve  his  reputation,  and  to  maintain  his 
station  in  society  as  an  officer  and  a  gen- 
tleman. His  Lordship  is  in  the  army,  he 
is  Lieutenant- Colonel  of  the  11th  Hussars ; 


in  arrest  for  resenting  such  an  insult.  Many  a 
gallant  officer  bas  waived  the  privilege  which 
nothing  but  wealth  and  an  earldom  obtained  for  

Lord  Cardigan.  ,.        I  and  I  have  no  doubt  that  he,  upon  this' 

The  army  are  supposed  to  be  peculiarlv  •  occasion,  only  complied  with  what  he  con- 
tenacious  of  their  honoiu-,  wid  to  regard  with  |  sjdered  necessary  according  to  the  usages 
repugnance  any  violation  of  it  I  therefore  ^^  ^^^-^  ^  /  ^^  circumstances,  if 
sincerely  trust,  gentlemen,  that  you  will  aid  in  ,  j^^.i   u^a  j    •     ai,         •    ."^•^^•'»  " 

calling  for  an  inquiry,  and  that  it  may  no  longer  ,  death  had  ensued,  m  the  opimon  of  m 
be  imagined  that  a  commanding  officer  may  I  ^^^^  1*  ^^^\<i  ^9^^  ^^^  regarded  rat 
outrage  every    genUemanly    feeling    of   those    ??  *  SF^^^  calamity  than  as  a  great  cm 


under  his  command  with  impunity. 

I  have  the  honour  to  be.  Gentlemen, 
Your  obedient  servant, 

AN  OLD  SOLDIER. 

London,  September  3,  1 840. 


But  although  moralists  of  high  name  h 
excused,  or  even  defended,  the  practice 
duelling,  your  Lordships  must  consit 


the  editor  authorising  him  to  give  the  name 
address  of  Captain  Tuckett  as  the  writer,  • 
The  letter  was  sent  and  paid  for  as  auadver-  '  they  were  accordingly  given  to  Lord  Cardi 
tisement,  and  it  was  cccompanied  by  a  note  to  j  en  his  application. 
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whab  it  is  by  the  law  of  England.  My 
Lords,  by  the  law  of  England  there  can 
be  no  doubt  that  parties  who  meet  delibe- 
rately to  fight  a  duel,  if  death  ensues,  are 
guilty  of  the  crime  of  murder ;  and,  my 
Lords,  it  will  be  my  duty  to  state  to  your 
Lordships  a  few  of  the  leading  authorities 
upon  that  subject.  I  will  mention  the 
highest  authorities  known  to  the  law  of 
England, — Hale,  Hawkhi9,  Foster,  and 
Blackstone, 

My  Lords,  in  ITaZe's  Pleas  of  the  Crown, 
the  first  volume,  page  453,  it  is  thus  laid 
down: — 

"  If  A.  and  R  fall  suddenly  out,  and  they 
presently  agree  to  fight  in  the  field,  and  run 
and  fetch  their  weapons  and  go  into  the  field 
and  fight,  and  A.  kills  B.,  this  is  not  marder 
hat  homicide,  for  it  is  bat  a  continuance  of  a 
sadden  fallintr  out,  and  the  blood  was  never 
cooled  ;  but  if  there  were  deliberation,  as  that 
they  met  the  next  day,  nay,  though  it  were  the 
same  day,  if  there  were  such  a  competent  dis- 
tance of  time  that  in  common  presumption  they 
had  time  of  deliberation,  then  it  is  murder." 

In  the  first  volume  of  Hawkins' a  Pleas 
of  the  Crown,  chapter  31,  section  21,  it  is 
thus  laid  down : — 

''  It  seems  agreed  that  wherever  two  persons 
in  cold  blood  meet  and  fi^ht  on  a  precedent 
quarrel,  and  one  of  them  is  killed,  the  other  is 
guilty  of  murder,  and  cannot  help  himself  by 
alleging  that  be  was  first  struck  by  the  de- 
ceased, or  that  he  had  often  declined  to  meet 
him,  and  was  prevailed  upon  to  do  it  by  his 
importunity,  or  that  it  was  his  only  intent  to 
vindicate  his  reputation,  or  that  he  meant  not 
to  kill  but  only  to  disarm  bis  adversary ;  for 
since  he  deliberately  engaged  in  an  act  highly 
unlawful,  in  defiance  of  the  laws,  he  mast  at 
his  peril  abide  the  consequences  thereof.  And 
from  hence  it  clearly  follows  that  if  two  per- 
sons quarrel  overnight  and  appoint  to  fight  the 
next  day,  or  quarrel  in  the  morning  and  agree 
to  fight  in  the  afternoon,  or  such  a  considerable 
time  after,  by  which,  in  common  intendment,  it 
most  be  presumed  that  the  blood  was  cooled, 
and  then  they  meet  and  fight,  and  one  kill  the 
other,  he  is  guilty  of  murder:  And  wh(*rever 
it  appears  from  the  whole  circumstances  of  the 
case  that  he  who  kills  another  on  a  sudden 
quarrel  was  master  of  his  temper  at  the  time 
he  is  guilty  of  murder ;  as  if  after  the  quarrel 
he  fiill  into  other  discourse,  and  talk  calmly 
thereon,  or  perhaps  if  he  have  so  much  consi- 
deration as  to  say  that  the  place  wherein  the 

.rrel  happens  is  not  convenient  for  fighting ; 

that  if  he  should  fight  at  present,  be  should 

e  the  disadvantage  by  reason  of  the  height  of 

ffaoes." 

liat,  your  Lordships  may  know,  refers 
Lord  Morley*s  case, (a)  where,  though 
ir  Lordships  held  it  was  a  case  of  man- 
ighter,  that  circumstance  was  strongly 

(a)  6  St.  Tr.  786. 


pressed  to  show  that  it  was   an  ofiTence 
of  a  deeper  dye. 

Then,  my  Lords,  Sir  Michael  Foster  in 
his  discourse  upon  homicide,  chapter  5, 
section  5,  says : — 

*'  Upon  this  principle,  deliberate  duelling,  if 
death  ensueth,  is,  in  the  eye  of  the  law,  murder, 
for  duels  are  generally  founded  in  deep  revenge ; 
and  though  a  person  should  be  drawn  into  a 
duel,  not  upon  a  motive  so  oriminal,  but  merely 
upon  th(3  punctilio  of  what  the  swordsmen 
falsely  call  honour,  that  will  not  excuse  ;  for 
he  that  deliberately  seeketh  the  blood  of 
another  upon  a  private  quarrel  acteth  in  de- 
fiance of  all  laws,  human  and  divine,  whatever 
his  motive  may  be.  But  if,  as  I  said  before, 
upon  a  sudden  quarrel  the  parties  fight  upon 
the  spot,  or  if  they  presently  fetch  their 
weapons  and  go  into  the  field  and  fight,  and  one 
of  them  falleth,  it  will  be  but  manslaughter, 
because  it  may  be  presumed  the  blood  never 
cooled.  It  will  be  otherwise  if  they  appoint 
to  fight  the  next  day,  or  even  upon  the  same 
day,  at  such  an  interval  as  that  the  passion 
might  have  subsided,  or  if,  from  any  circum- 
stances attending  the  case,  it  may  be  reasonably 
concluded  that  their  judgment  bad  actually 
controlled  the  first  transporta  of  passion  before 
they  engaged.  The  same  rule  will  hold,  if 
after  a  quarrel  they  fall  into  other  discourse 
or  diversions  and  continue  so  engaged  a  reason- 
able time  for  cooling.'* 

Finally,  my  Lords,  Blackstone,  in  the 
fourth  volume  of  his  Commentaries,  at 
page  199,  thus  writes,  when  describing 
and  defining  the  crime  of  murder  : — 

"  This  takes  in  the  case  of  deliberate  duelling 
where  both  parties  meet  avowedly  with  an  in- 
tent to  munler  "  — 

My  Lords,  he  is  not  here  qualifying  a 
case  in  which  he  considers  it  to  be 
murder,  but  ho  states  that  in  all  cases 
where  parties  do  so  meet  it  is  murder. 

**  This  takes  in  the  case  of  deliberate  duelling 
where  both  parties  meet  avowedly  with  an  in- 
tent to  murder,  thinking  it  their  duty  as  gentle- 
men, and  claiming  it  as  their  right,  to  wanton 
with  their  own  lives  and  those  of  their  fellow 
creatures,  without  any  warrant  or    authority 
from  any  power  either  divine  or  human,  but  in 
direct  contradiction  to  the  laws  both  of  God 
'  and  man,  and  therefore    the  law  has    justly 
I  fixed  the  crime  and  punishment  of  marder  on 
I  tbem,  and  on  their  seconds  also." 

My  Lords,  these  are  the  highest  autho- 
rities known  to  the  law  of  England,  and 
these  authorities  are  uniformly  followed 
by  the  judges  of  the  land.  One  of  the 
most  recent  cases  is  Mirfin*8,  which 
occarred  within  a  few  years  at  the  Central 
Criminal  Court,  (a)  and  in  which  the  same 
doctrine  was  laid  down  and  acted  upon. 
There  is  the  still  more  recent  case  of  Sir 


(a)  B.  v.  Young  and  Webber,  8  C.  &  P.  64t. 
See  also  Ann.  Reg.  1838,  142. 
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John  Jeffcott,  which  was  tried  before  Mr. 
Justice  PattesoTi.,  a  most  learned  judge,  on 
the  western  circuit, (a)  and  upon  that 
occasion  his  Lordship  laid  down  the  same 
law  in  the  most  precise  and  emphatic 
terms. 

Then,  my  Lords,  such  being  the  defini- 
tion of  murder  to  be  found  in  all  our  books 
of  authorit}',  and  such  being  the  definition 
of  it  constantly  given  from  the  bench 
upon  the  trial  of  those  who  have  stood 
upon  their  deliverance  for  life  or  for 
death,  are  not  j^our  Lordships  to  suppose 
that  the  legislature  makes  use  of  the  term 
"murder"  in  the  same  sense ;  and  that 
when  we  find  in  Lord  Ellenhorcyiigh's  Act  in 
the  9th  of  George  4,  and  in  this  Act  of  the 
1st  of  VktoHaf  the  expression  *' with  in- 
tent to  murder,"  it  means  with  intent  to  do 
that  which,  if  accomplished,  amounts,  in 
point  of  law,  to  the  crime  of  murder.  The 
legislature  when  they  passed  this  Act  must 
be  taken— your  Lordships  must  be  taken — 
your  Lordships  gave  your  sanction  to  this 
Act — you  must  be  taken  to  have  well 
known  what  was  the  legal  definition  of 
murder,  and  to  have  used  that  expression 
in  its  legal  sense.  Then,  my  Lords,  how- 
ever painful  the  consideration  may  be, 
does  it  not  necessarily  follow  that  the  first 
count  of  this  indictment  is  completely 
proved  P  The  circumstances,  my  Lords, 
clearly  show  that  the  Earl  of  Cardigan 
and  Captain  Tuckett  met  by  appointment. 
Lord  Cardigan  (the  ground  being  measured 
out)  twice  fires  loaded  pistols ;  he  takes 
deliberate  aim ;  he  wounds  his  antagonist. 
He  must  be  supposed  to  have  intended 
that  which  he  did.  If  unfortunately  death 
had  ensued,  would  not  this  have  been  a 
case  of  murder?  My  Lords,  the  only 
supposition  by  which  the  case  could  be 
reduced  to  one  of  manslaughter  would  be, 
that  Lord  Cardigan  and  Captain  Tuckett 
casually  met  on  Wimbledon  Common, 
that  they  suddenly  quarrelled,  and  that 
while  their  blood  was  hot  they  fought. 
But  your  Lordships  can  hardly  strain  the 
facts  so  far  as  to  suppose  that  this  was  a 
casual  meetmg  when  you  find  that  each 
was  supplied  with  his  second,  that  each 
had  a  brace  of  pistols,  and  that  the  whole 
afiair  was  conducted  according  to  the 
forms  and  solemnities  observed  when  a 
deliberate  duel  is  fought. 

Then,  my  Lords,  with  regard  to  the 
second  and  third  counts  of  the  indictment, 
I  know  not  what  defence  can  possibly  be 
suggested;  because,  even  if  there  had 
been  this  casual  meeting,  contrary  to  all 


(a)  An  error,  the  duel  in  which  Sir  J.  Jeffcot 
killed  Dr.  Hennis  was  in  1833.  The  principal 
having  escaped,  the  seconds  were  tried  before 
Mr.  Justice  Patteson  at  Exeter,  July  26,  1933. 
—See  Ann.  Reg.  1833,  103. 


probability,  and  all  the  circumstances  of 
the  case, — if  it  would  only,  had  death 
ensued,  have  amounted  to  the  crime  of 
manslaughter,  that  would  be  no  defence 
to  the  second  and  third  counts  of  the  in- 
dictment. My  Lords,  I  presume  to  say  so 
upon  the  authority  of  a  case  which  came 
before  the  fifteen  judges  of  England,  and 
which  was  decided  by  them ;  two  most 
learned  judges  doubting  upon  the  occa- 
sion— not  dissenting.  The  two  judges 
were  his  Grace  the  Lord  High  Steward 
and  Mr.  Justice  Littledale.  It  would  not 
become  me  to  say  anything  of  the  opinion 
I  entertain  of  the  learning  of  his  Grace, 
before  your  Lordships,  but  of  Mr.  Justice 
Littledale  I  may  say  there  never  was  a 
more  learned  or  acute  judge.  The  bar  of 
England  have  lately  taken  leave  of  him 
with  the  greatest  reluctance  and  regret- 
I  therefore  would  ascribe  the  greatest 
weight  to  any  doubts  even  in  such  a 
quarter  ;  but,  my  Lords,  the  other  thir- 
teen judges  entertained  no  doubt ;  and 
they  came  to  the  conclusion  that  upon  the 
fourth  section  of  this  Act  of  Parliament 
it  is  not  necessary  for  a  conviction,  that  if 
death  had  ensned,  the  crime  should  amount 
to  murder.  The  case  to  which  I  refer,  my 
Lords,  was  tried  before  Mr.  Baron  Parke, 
upon  the  Norfolk  snring  circuit,  in  the 
year  1838. 

Lord  High  Steward :  What  is  the  natne  ? 

Attorney  General:  It  is  intituled,  my 
Lord,  **  Anonymous."  The  name  of  the 
prisoner  is  not  given,  but  the  report 
seems  very  authentic.  I  believe  it  is  in 
the  words  of  the  statement  submitted  by 
the  learned  judges  for  the  opinion  of  their 
brethren ;  it  will  be  found,  I  apprehend, 
expressly  in  point. (a)  The  report  begins : — 

"  The  opinion  of  the  judges  was  requested  by 
Mr.  Baron  Parke  and  Mr.  Baron  Bollaud,  upon 
two  questions  which  arose  on  the  Norfolk  spring 
circuit,  1838." 

It  is   only  the  first  which  is  material 
here.     The  case  first  recites   the   9th  of 
Gearge  4.  c.  31.  ss.  11  and  12.     It  then  re- 
cites the  1st  of  Victoria,  c.  85,  the  preamble 
and  the  enacting  part,  and  points  out  the 
circumstance  that  the  Act  of  Queen  Vic- 
toria  does  not  contain  the  same  proviso 
I  which  Lord  Ellenhor oughts  Act  and  Lord 
'  La7isdowne^8  Act  do.    It  then  submits  this 
I  question  for  the  opinion  of  the  judges 

"  Is  it  now  a  defence  to  an  indictment 
!  wounding  with  intent  to  maim,  &c.,  that,  if  di 
;  had  ensued,  the  offence  would  not  have  I 
murder,  but  manslaughter  ?" 

Your  Lordships  will  observe  that  sh 
ing  at  with  intent  to  maim  or  disal 
and  stabbing  with  intent  to  maim  or  f 

(a)  2  Moo.  C.C.  40. 
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able,  are  in  the  same  category,  are  subject 
to  the  same  punishment,  and  must  be  at- 
tended with  all  the  same  rules  and  inci- 
dents. This,  therefore,  my  Lords,  would 
have  the  same  authority  as  if  the  case 
submitted  to  the  judges  had  been,  whether, 
on  an  indictment  for  shooting  at  with  in- 
tent to  disable,  it  would  be  a  defence  to 
show  that  if  death  had  ensaed  the  crime 
would  not  have  amounted  to  murder.  The 
arguments  are  not  given,  but  this  is  the 
decision  of  the  judges : — 

*'  At  a  meeting  of  the  judges  in  Easter  term 
1838,  they  all  thought  it  to  be  now  no  defence 
to  such  an  indictment,  that  if  death  had  ensued 
the  offence  would  not  have  been  murder,  but 
manslaughter,  except  Lord  Denman,  C.J.,  and 
Littledale,  J.,  who  doubted." 

They  did  not  dissent;  they  only  doubted. 
The  other  thirteen  judges  seem  clearly  to 
have  held  that  this  would  not  now  amount 
to  any  defence,  and  I  humbly  apprehend 
that  they  probably  reasoned  in  this  man- 
ner :  that  the  intention  of  the  legislature 
being  to  mitigate  the  penal  code,  and  to 
make  offences  which  before  were  capital, 
punishable  only  with  transportation  or  im- 
prisonment; and  that,  if  there  were  a  shoot- 
ing or  stabbing  with  intent  to  maim  or  dis- 
able upon  a  casual  scuffle,  in  heat  of  blood, 
without  premeditation,  it  was  still  meant 
to  bo  an  offence  within  this  section  of  the 
Act  of  Parliament,  which  gives  a  discre- 
tionary power  to  the  court,  before  whom 
the  offender  is  tried,  either  to  transport  for 
fifteen  years  or  to  imprison  for  a  single 
hour.  Therefore,  those  learned  judges, 
seeing  the  discretion  that  was  given  with 
regard  to  punishment,  seeing  the  omission 
of  the  proviso,  and  seeing  that  it  was  no 
longer  a  capital  offence,  came  to  the  de- 
cision that  the  offence  was  committed, 
though,  if  death  had  ensued,  the  crime 
would  not  have  amounted  to  murder. 
Now,  my  Lords,  looking  to  the  authority 
of  that  case,  I  know  not  what  defence  can 
possibly  be  attempted  with  regard  to  the 
counts  of  the  indictment  charging  the  in- 
tent to  maim  and  disable  and  do  grievous 
bodily  harm.  The  noble  earl  must  be 
supposed  to  have  intended  what,  upon  a 
second  attempt,  he  actually  accomplished. 
My  Lords,  I  rejoice  to  consider  that  the 
noble  prisoner  will  have  an  advantage 
it  has  not  been  enjoyed  by  any  indi- 
lual  who  has  hitherto  been  tried  at  your 
•rdships'  bar ;  an  advantage  which  was 
,t  enjoyed  by  Lord  Lovat,(a)  or  Lord 
fr€n,{Jb)  or  Lord  Ferrers, (c)  or  the  Duchess 
Kvagston{d) ;  he  will  have  the  advan- 

(a)  18  St.  Tr.  529. 
(6)  19St,  Tr.  1178. 
(c)  76.886. 
(J)  20  St.  Tr.  355. 


tage  of  my  most  able  and  ingenious  and 
honourable  friend.  Sir  William  Follett,  ad- 
dressing your  Lordships  in  his  behalf  upon 
the  facts  and  merits  of  the  case.  This 
arises,  my  Lords,  from  that  most  admira- 
ble law((x)  which  your  Lordships  passed 
a  few  years  ago,  by  which  in  all  cases  of 
felony  the  party  accused  has  the  advan- 
tage of  an  address  by  counsel  to  the  tri- 
bunal who  are  to  determine  upon  his  guilt 
or  his  innocence.  But,  my  Lords,  not- 
withstanding the  learning,  tne  ability,  and 
the  zeal  of  my  honourable  and  learned 
friend.  Sir  WiUlam  Follett,  I  know  not  how 
he  can  at  all  persuade  your  Lordships  to 
acquit  upon  any  one  count  of  the  indict- 
ment. He  will  not  ask  your  Lordships, 
and  he  would  ask  you  in  vain,  to  forget 
the  law  by  which  yon  are  bound.  My 
Lords,  Captain  Douglas  stands  upon  his 
trial  before  an  inferior  tribunal;  that 
trial  has  been  postponed  by  the  fudges 
upon  the  express  ground  that  this  case 
should  first  be  tried  by  the  highest  cri- 
minal court  known  in  the  empire.  You, 
my  Lords,  are  to  lay  down  the  law  by 
which  all  inferior  courts  are  to  be  go- 
verned. 

My  Lords,  I  would  beg  leave  upon  this 
subject  to  read  the  words  made  use  of  at 
this  bar  by  one  of  the  most  distinguished 
of  my  predecessors,  who  afterwards,  for 
many  years,  presided  with  great  dignity 
upon  the  woolsack  in  your  Lordships* 
House ;  I  mean  Lord  Thwrlow.  When 
Attorney  General,  addressing  your  Lord- 
ships in  the  case  of  the  Duchess  of  King- 
ston, he  makes  use  of  these  expressions : — 

"  I  do  desire  to  press  this  upon  your  Lord- 
ships as  an  universal  maxim  :  no  more  dan- 
gerous idea  can  creep  into  the  mind  of  a  judge 
than  the  imagination  that  he  is  wiser  than  the 
law.  I  confine  this  to  no  judge,  whatever  be 
his  denomination,  but  extend  it  to  all;  and 
speaking  at  the  bar  of  an  English  court  of  jus- 
tice, I  make  sure  of  your  Lordships*  appro- 
bation when  I  comprise  even  your  Xxirdships- 
sitting  in  Westminster  Hall.  It  is  a  grievous - 
example  to  other  judges.  If  your  Lordships 
assume  this,  sitting  in  judgment,  why  not  the 
King's  Bench  ?  Why  not  conunivssioners  of 
oyer  and  terminer?  If  they  do  so,  why  not  the 
quarter  sessions  ?  Ingenious  men  may  strain 
the  law  very  far ;  but  to  pervert  it,  to  new  model 
it — the  genius  of  our  constitution  says  judges 
have  no  such  authority,  nor  shall  presume  to 
exercise  it. "(6) 

My  Lords,  T  conclude  with  respectfully 
expressing  my  conviction  that,  at  the 
conclusion  of  this  trial,  your  Lordships* 
judgment,  whatever  it  may  be,  will  bo 
accordmg  to  the  law  and  justice  of  the 
case,  and  that  your  Lordships'  will  pre- 

(o)  6*7  WiIL4.c.  114.8.  1. 
(6)  20  St.  Tr.  642. 


The  Queen  against  The  Earl  of  Cardigan,  1841. 


623] 

serve  that  hi^h  reputation  in  the  exeroise 
of  your  judicial  functions  which  has  been 
80  long  enjoyed  by  your  Lordships  and 
your  ancestors. 

The  Attorney  Oeneral  apologised  for  the 
absence  of  the  Solicitor  General,  which  he 
stated  was  occasioned  by  severe  indisposi- 
tion. 

Evidence  foe  the  Cbown. 

Thomas  Hunt  Dann,  sworn  by  the  Deputy 
Clerk  of  Anaigns  in  the  Queen's 
Bench. — Examined  by  Waddington, 

£1  am  a  miller,  and  live  on  Wimbledon 
Common,  and  am  a  constable  for  the  parish 
of  Wimbledon.  I  was  at  my  mill  on  the 
afternoon  of  Saturday,  September  12.1 

Do  you  remember,  about  five  o'clock  on 
that  afternoon,  observing  a  carriage  driv- 
ing towards  the  common  ? 

Sir  William  Follett:  Pray  do  not  lead 
him. 

Did  you  observe  anything  about  five 
o'clock  in  the  afternoon  of  thnt  day  ? — I  saw 
a  carriage  drive  up  to  Mr.  James  CwrHes 
and  stop  there,  on  the  common,  or  on  the 
road  on  the  edge  of  the  common.  [I  also 
saw  another  carriage  stop  near  Earl  Spen^ 
cers  park  on  the  road  from  Wandsworth 
to  Wimbledon.  Shortly  afterwards  I  saw 
two  persons  coming  from  the  first  carriage, 
and  two  from  the  second.  His  Lordship 
at  the  bar  was  one  of  the  gentlemen.  I 
suspected  it  was  a  duel,  and  gave  direc- 
tions to  my  wife.  I  was  afterwards  called 
by  my  wife,  and  went  indoors,  got  my 
staff',  and  came  to  the  gate.l 

What  did  you  do  when  you  came  to  the 
gate  ? — I  saw  two  gentlemen,  standing 
About  twelve  yards  apart,  presenting  pis- 
tols at  each  other,  and  at  tLat  moment 
they  fired  at  each  other. 

Did  they  fire  at  the  moment  you  arrived 
at  your  gate  ?—  ]Sear  about  that. 

Was  his  Lordship  one  of  those  gentle- 
anen  ? — Yes. 

Did  you  hear  the  reports  of  two  pistols? 
^I  did. 

Did  you  see  any  other  gentlemen  at  the 
same  time?  —  I  saw  one  prior  to  that 
standing  under  Mr.  Curriers  hedge. 

[The  other  two  were  standing  near 
together,  on  the  nght  hand  of  the  gentle- 
men who  fiicd,   when  the    pistols  went 

otr.i 

Had  Lord  Cardigan  his  face  to  you,  or 
u\»  back  to  you  ? — His  face  to  me. 

Who^e  was  the  other  gentleman  who 
fired  standing  ? — Standing  nearer  to  me, 
with  his  back  partly  to  me. 

i^ow  state  what  took  place  after  the  two 
shots  wore  fired  ? — I  then  made  the  best 
of  my  way  to  the  gronnd,  and  the  second 
sbct  "took  place  when  I  was  about  fifteen 
ya!  ds  on  the  left. 
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Fifteen  yardA  from  the  gentlemen  who 
fired,  do  you  mean  ? — Yes. 

How  far  was  the  gate  of  your  house 
from  the  spot  where  the  gentlemen  stood 
when  they  fired  ?  —  Two  hundred  and 
twenty  yards. 

As  you  were  running  up  from  your  gate 
towards  the  gentlemen,  did  you  see  what 
was  done  before  the  second  shot  was 
fired  ? — I  saw  them  in  the  act  of  getting 
fresh  pistols. 

Tell  mo  how  that  was  done  ? — I  cannot 
exactly  say ;  what  with  running  I  do  not 
know  exactly  ;  but  they  had  fresh  ones. 

Did  you  see  who  gave  them  the  fresh 
pistols  ? — Those  two  gentlemen  that  acted 
as  seconds. 

Were  those  the  gentlemen  that  you 
have  described  as  standing  on  the  right  P 
—Yes. 

Did  you  observe  whether  Lord  Cardigan 
moved  from  his  place  or  not  between  the 
firing  of  the  first  and  second  shots  ? — Yes ; 
he  advanced  forwards,  and  then  drew  back 
again. 

Do  you  mean  that  he  went  towards 
the  gentleman  that  was  opposite  to  him, 
or  towards  the  seconds?  —  Towards  the 
seconds. 

You  tell  us  you  saw  the  pistols  fired  a 
second  time  ;  did  you  observe  whether 
either  of  the  shots  took  effect  ?  —  I 
thought  that  Captain  Tuckett  was  wounded, 
or  at  least  the  other  gentleman  ;  1  did  not 
know  who  it  was. 

You  thought  that  the  gentleman  that 
you  afterwards  asoeiijained  to  be  Captain 
Tuchett  was  wounded  ? — Yea. 

[I  did  not  see  what  the  wounded  gentle- 
man did  with  his  pistol.] 

Did  vou  then  go  up  to  the  gentlemen  ? 
— I  did. 

What  did  you  do  when  you  got  up  to 
them  ? — I  went  up  to  the  gentleman  that 
was  fai'thest  from  me,  whose  face  was 
towards  me,  and  put  my  hand  on  his 
shoulder,  and  told  him  that  for  a  breach 
of  the  peace  he  must  consider  himself  in 
my  custody,  in  the  name  of  Her  Majesty, 
our  Sovereign  Lady  the  Queen. 

Was  that  his  Lordship  ? — It  was. 

Had  his  Lordship  a  pistol  in  his  hand 
at  that  time  P — He  had. 

What  became  of  it  ? — I  took  it  from  his 
hand. 

Did  you  keep  it  in  your  possession  ?-  ^ 
was  requested  then  to  allow  them  all 
be  packed  up  in  their  cases;   the  foi 
pistols.    This  was  done,  and  I  then  toe 
possession  of  the  two  cases. 

[J  now  noticed  a  fifth  gentleman  al 
tending  the  wounded  gentleman.  I  turne 
to  the  others,  and  made  the  same  state 
ment  to  them  as  I  had  made  to  Lord  Car 
digan.  We  then  went  to  my  house,  ani 
waited  in  the  yard,  while  the  wound'" 
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gentleman  went  into  a  room  with  the 
other  gentlenuin,  whom  1  supposed  to  be 
the  doctor.  I  did  not  see  my  wife  take 
anything    in   to   them.     They   presently 


Lord  High  Steward:  Do  yon  object  to 
its  beinff  read  ? 

Sir  William  FoUett :  I  object  to  anything 
of  the  kind,  my  Lord. 


came  ont.]  '      Lord  High  Steward :  Mr.  Attorney  Oe- 

What  was  done  then  P — One  gentleman  ;  neral,  do  you  think  it  material  to  tender 
asked  me  to  allow  the  wounded  gentleman  |  tbat  evidence  at  present? 
to  return  to  his  own  home,   and  I  gave  '      Attorney  General :  We  will  waive  it  for 
consent  on  their  giving  me  a  card  of  tneir  i  the  present, 
address.  Waddington :  Did  the  other  gentleman 

That  is  the  gentleman  that  wanted  to  that  wanted  to  gc  away  write  something 
go  home  P — Yes.  in  pencil  upon  the  back  of  the  card  P — 

The  wounded  gentleman  gave    you  a    Yes. 
card  of  his  address  P— I  have  a  card  of  his,       Upon  receiving  this  card  did  yua  allow 
but  whether  he  gave  it  me  or  another    them  to  go  ? — Yes. 
gentleman  1  am  not  certain.  In  consequence  of  receiving  this  card. 

Have  you  got  it  here  ? — I  have.  did  you  afterwards  call  at  a  particular 

Produce  it  ? house  ? 

Sir  William  Follett :  We  cannot  have  Sir  William  Follett :  I  wish  you  would 
that  card  in  evidence  unless  it  came  from  not  lead  him  so  much.  You  ask  him 
Lord  Cardigan ;  it  cannot  be  made  evi-  whether  in  consequence  of  a  certain  thing 
dence  against  him,  unless  that  be  shown,      he  went  to  a  certain  place. 

Waddington :  Was  Lord  Ca/rdigan  present  Waddington :  I  apprehend  it  is  a  strictly 
when  this  card  was  given  ? — In  the  yard.,      correct  question.     Do  you  object  to  the 

Lord  Wynford :  Was  he  near  enough  to    question  r 
see  what  was  done  P — Yes.  Sir  William  Follett:   I  certainly  object 

And  to  hear  what  passed  between  ^ou    to  its  form.    Alter  the  form  of  it. 
and  the  other  gentlemen  P — I  should  think       Waddingto^^:  Then  I  will  not  ask  that 
80 ;  I  cannot  say  exactly.  ;  at  present.    Did  you  afterwards  go  to  a 

Sir  William  Follett:  Will  you  ask  him    house  in  Hamilton  Place  P — I  did. 
whether  the  card  was  given  to  him  in  the        On  what  day  was  that  P — If  you  will 
house  or  in  the  yard  P  ;  allow  me  to  refer,  I  can  state  the  day  of 

Waddington :    Was  the  card  given    to  ;  the  month, 
you  in  the  house  or  in  the  yardr — In  the        What  do  you  wish  to  refer  to  P — I  have 
yard.  made  a  memorandum  of  it. 

I  think  you  said  you  thought  it  was  not        Sii*   William    FoUett :    When    did    you 
Captain   Tuckett  who   gave    it    you,  but    make  it  P — At  the  time, 
another  gentleman.      How  was  that  P — I        W^addi'ngUm :  Take  it  out. 
am  not  certain  which  gave  it  me. 

What  do    you  mean  by   **  which  "  P —  [The  Witness  referred  to  the  lAem&randum.'] 
"  Which "    of   the    two    gentlemen    that  , 
wished  to  go  away.  On  the  18th  of  September  I  went  to 

Were  they  together  when  it  was  given    Hamilton  Place, 
to  you?— Yes.  What  number P — 13. 

Lord  Wynford :  Lord  Cardigan  was  not  '      Whom  did  you  ask  to  see  P — Captain 
one  of  the  two  that  wished  to  go  away,  '  Harvey  Tuckett. 
was  he  P — ^No.  j      Whom  did  you  see  P — ^I  saw  Captain 

Waddington ;  Were  the  two  that  wished  |  Harvey  Tuckett, 
to  go  away  the  wounded  gentleman  and  \      Did  you  speak  to  him  P — I  did. 
another  of  the  party  P — Yes.  Sir  William  Follett :  I  wish  you  would 

And  upon  your  telling  them  that  they  j  put  your  questions  differentlv. 
might  go  upon  giving  you  their  card,  one  ;      Attorney   General:    We  asK  him  whom 
of  them  gave  you  the  card  you  now  pro-    he  saw  P 
duce  P — Yes.  I      Sir  William  Follett :  He  does  not  know 

Sir  William  Follett :  Do  not  read  that .'  Captuin  Harvey  Tuckett,  I  suppose, 
i  yet.  I      Waddington :     He    asked    for    Captain 

Vaddington :  I  propose  to  read  it.    Do  |  Harvey  T'tickett,  Bxtdhe  saw  this  gentleman. 
1  make  any  objection  to  it?  |      Attorney  General :  It  is  quite  regular. 

Sir  WiUiam  FoUeii :  Certainly.  i      Waddington :  Did  you  speak  to  him  P — 

Waddington :  I  now  propose,  my  Lords,  !  I  did. 

read  this  card.  ,      Did  you  call  him  by  that  name  P — I  do 

Sir   William  Follett:  The   counsel    for  i  not  know  that  I  addressed  him  by  any 
i  prosecution  in  this  case  are  proposing  !  name. 

read  a  card,  for  the  purpose,  I  presume,  |      Had  you  seen  that  gentleman  before  P — 
proving  who  one  of  the  parties  was    I  had. 

»n  this  occasion.  Where  P — On  Wimbledon  Common. 

I 
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What  was  he  doing  there  P — Fighting  a 
duel. 

Was  that  the  gentleman  that  you  have 
described  as  the  gentleman  who  stood 
opposite  to  liord  Cardigan  ? — Yes. 

[Upon  my  i-eceiving  this  card,  three  gen- 
tlemen went  away,  two  with  my  permis- 
sion and  one  without.  I  took  Lord  Car- 
digan to  the  station-house  at  Wandsworth. 
I  there  gave  the  pistols  to  Inspector  Bu- 
sain.  Lord  Cardigan  owned  to  one  case 
in  my  presence.  1  do  not  recollect  that 
he  said  anything  in  particular,  more  than 
**  This  is  mine  ;'*  or  something  similar. 
There  was  a  crest  upon  the  case.  I 
subsequently  saw  the  fifth  gentleman  at 
the  magistrates'  house  at  Wandsworth, 
on  the  14th,  during  the  examination  of 
Lord  Cardigan.  I  have  also  seen  him  at 
his  own  house.  I  forget  the  street  and 
the  number,  but  it  is  very  handy  to  Pic- 
cadilly. The  name  on  the  door  of  the 
house,  where  I  saw  him  was  **  Sir  James 
Ander8on."\ 

Cross-examined  by  Sir  William  Follett, 

Will  you  give  me  those  memoranda  of 
yours  ?  (They  were  handed  to  Sir  William 
Follett.)  When  did  you  write  these  ? — 
Evei-y  day  as  they  occurred. 

Beginning  with  September  12  ? — ^Yes. 

Who  desired  you  to  do  so  P — On  my  own 
part,  for  my  expenses. 

Were  you  desired  by  any  one  to  do  it  P 
— No,  I  was  not. 

Lord  Wynford:  Did  you  write  them 
upon  that  paper  at  first,  or  upon  some 
other  paper? — I  believe  I  copied  them  from 
another  paper. 

Sir  William  Follett:  When  did  you 
copy  them? — Some  time  since  ;  I  cannot 
say  exactly. 

What  is  the  meaning  of  these  sums ; 
does  this  **  20  '*  mean  20«.  ? — No ;  it  means 
miles. 

So  many  miles  that  you  went  P — Yes. 

You  seem  to  have  gone  about  a  good 
deal  upon  this  business ;  who  ordered  you 
to  do  it  ? — The  magistrates. 

What  magistrates  ? — ^At  Wandsworth. 

What  are  their  names  P — Mr.  Nottidget 
the  chairman,  Mr.  Bainbriilge^  Mr.  WiU 
son,  and  Captain  Page. 

Who  gave  you  the  order  to  go  to  the 
house  in  Hamilton  Place  ? — The  first  order 
was  from  the  policeman  and  from  the 
inspector,  and  I  understood  it  came  from 
the  magistrates. 

Then  you  received  no  order  from  the 
magistrates  to  go  there  P — A  note  from 
the  inspector  first. 

Did  you  go  there  more  than  once  ? — I 
went  three  times. 

All  by  the  same  order  P — No ;  once  was 
by  Captoin  Fogeys  order,  I  think. 

What  had  the  magistrates  to  do  with  it ; 


what  had  they  to  do  with  sending  you 
about  in  this  manner  ? — Their  first  object 
in  sending  me  was  to  inquire  as  to  the 
state  of  Captain  TucketVs  health. 

By  whom  were  you  sent  to  Mr.  Wain- 
wrightf  and  to  these  various  places;  who 
ordered  you  to  go  ;  was  it  the  magistrates  P 
— Yes. 

Were  the  magistrates  takiug  up  this 
prosecution,  or  what  made  them  send  you 
about? — I  do  not  know. 

Were  they  not  the  magistrates,  the 
judges,  before  whom  the  complaint  had 
been  lodged  originally  P — Yes. 

They  were  the  persons  that  sent  you  to 
these  difierent  places  to  make  inquiries 
and  so  on  ? — Yes. 

Did  they  send  you  to  the  Old  Bailey 
also  P — I  had  a  bond  to  take  me  there,  and 
I  was  also  informed  by  the  inspector  when 
I  was  to  go. 

You  were  examined  as  a  witness  before 
thegi-and  jury  ? — Yes. 

Were  you  also  examined  before  the 
grand  jury  upon  the  bill  against  the  other 
parties  P — Yes. 

The  bill  that  was  thrown  out  ? — Yes. 

The  same  witnesses  were  examined 
upon  both,  were  they  not? — ^Yes. 

And  you  gave  the  same  evidence  upon 
both  p — Yes. 

One  bill  was  thrown  out,  and  the  other 
found? — ^Yes. 

Now  will  you  have  the  goodness  to  go 
back  to  the  statement  you  made  first. 
You  say  you  saw  certain  persons  coming 
from  the  carriages  ? — Yes. 

The  persons  you  saw  coming  from  the 
carriages,  did  you  see  them  about  the 
place  where  you  afterwards  saw  the  firing  ? 
—Yes. 

The  same  place  P — Yes. 

You  stated  that  when  you  saw  them 
coming  from  the  carriages  to  the  place 
you  then  recognised  one  of  them  to  be  the 
noble  Lord  who  is  now  sitting  there  P — 
Yes. 

What  is  the  distance  from  your  mill 
where  you  were  standing  to  that  place  P — 
Two  hundred  and  twenty  yards. 

Do  you  mean  to  state  upon  your  oath 
before  their  Lordships,  that,  at  the  distance 
of  two  hundred  and  twenty  yards,  you 
were  able  to  recognise  any  of  the  parties 
— No  ;  but  then  I  did  not  lose  sight  of 
them. 

But  your  oath  was,  that  at  that  t 
you  knew  him  to  be  Lord  Cardigan. 
that  tnie  or  not  ? — No,  I  have  never  gc 
so  far  at  to  say  that ;  it  is  a  mistake, 
never  intended  to  say  that  I  knew  hi. 
or  anyone  else,  at  that  distance. 

Could  you  know  any  of  the  parties, 
the  distance  they  were  from  your  hon 
so  as  to  be  able  to  speak  to  them  aga^ 
—No. 
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Therefore,  when  you  first  uaw  the  par- 
ties, yon  were  not  able  to  distinguish 
their  features  or  their  persons  P — No. 

Then  you  went  to  your  gate  afterwards, 
Mid  you  say,  that  when  you  saw  the  firing 
you  were  standing  at  your  garden  gate  ? — 
No,  I  was  coming  out  at  the  gate. 

That  is  about  the  same  distance  ? — It  is 
two  hundred  and  twenty  yards. 

Then  at  the  time  the  shot  was  fired, 
which  you  saw  coming  out  of  your  garden 
gate,  could  you  have  recognised  at  all  the 
persons  F — No. 

Y©Q  say  you  went  towards  themP — I 
did. 

When  were  you  first  able  at  all  to  dis- 
tinguish the  persons  P — I  did  not  lose  sight 
of  them. 

I  am  not  asking  whether  you  lost  sight 
of  them ;  I  ask  when  you  were  first  able 
to  distinguish  the  persons  P  —  The  next 
time  I  saw  them,  I  recollected  them  again. 

When,  upon  this  occasion,  were  you 
first  able  to  discover  who  the  persons 
were,  or  to  know  them ;  was  it  after  the 
second  shot  was  fired  P — After  the  second 
shot. 

Then,  at  the  time  the  second  shot  took 
place,  you  were  not  able  to  recognise  or 
know  who  the  persons  were  that  were 
firing  P  —  No ;  but  after  that  I  should 
know  them  again. 

How  could  you  know  them  again,  if  you 
were  not  able  to  see  their  persons  at  that 
time  P — I  did  see  them. 

Did  you  see  them  so  as  to  know  them 
before  the  second  shot  was  fired  P — No, 
not  before  the  second  shot  was  fired. 

Then  when  did  you  first  see  them  so  a« 
to  know  the  noble  Earl  who  is  sitting 
there ;  what  was  he  doing  when  you  were 
able  to  see  his  person  so  as  to  recognise 
him  P — He  was  standing  at  the  very  spot. 

That  was  when  you  came  up  P — ^i es. 

Where  were  all  the  other  gentlemen  at 
that  time  P — Close  by. 

What  were  they  doing  ? — I  cannot  ex- 
actly say  what  they  were  doing  for  a  few 
minutes,  because  my  attention  was  di- 
rected entirely  to  his  Lordship. 

You  do  not  know  what  the  others  were 
doing  ? — Not  for  a  second  or  so.  When  I 
turned  round  I  saw  the  other  four  stand- 


ing. 


Were  you  at  all  able  to  tell  which  of  the 

tier  parties  it  was  that  fired  the  shot  P — 

am  certain  as  to  who  was  the  party,  be- 

luse  I  never  lost  sight  of  them  till  I  got 

J  to  them. 

How  does  that  make  you  certain  as  to 

bo  fired  the  shot  P — I  saw  the  pistol  in 

s  hand. 

In  whose  hand  P — In  Captain  TxuiketVs 

•id. 

le  had  a  pistol  in  his  hand  when  you 

le  up  P — He  had. 


You  do  not  know  what  was  done  with 
it  P— No. 

How  soon  after  that  might  you  have 
seen  the  other  gentleman  that  you  said 
was  a  doctor  ?  —  Wheii  I  turned  round 
from  Lord  Cardigan^  I  then  perceived 
that  there  were  four. 

How  soon  after  that  did  you  see 
another  P — I  did  not  see  any  more  after 
the  time  when  I  turned  from  his  Lordship. 

You  mean  four  besides  Lord  Cardigan  T 
—Yes. 

When  the  fifth  came  up  you  do  not 
know  P — No. 

Did  you  recognise  his  person  so  as  to 
be  able  to  know  him  again  P — Yes. 

And  he  went  into  your  house  also  with 
the  other  parties  P — ^Yes. 

One  question  only  as  to  these  different 
places  you  have  been  to,  and  your  charges ; 
have  you  been  paid  for  them  r — I  have  not. 

Did  you  go  to  the  Home  Office  at  any 
time  P — I  did. 

At  what  time  was  it  P — It  was  a  week 
ago  Saturday  last. 

What  did  you  go  there  for  P — I  was  re- 
quested to  go  there  ;  and  then  I  was  asked 
questions  as  to  my  evidence. 

At  the  Home  Office  ? — Yes. 

Who  asked  you  questions  as  to  your 
evidence  at  the  Home  Office  P — A  gentle- 
man of  the  name  of  Vizard, 

Was  your  examination  taken  down  in 
writing  at  that  time? — Phe  gentleman 
was  writing,  but  whether  he  was  writing 
what  I  said,  or  what  he  was  writing,  1 
know  not. 

You  had  not  been  at  the  Home  Office 
before  P— No. 

And  that  was  the  only  examination  that 
has  been  taken  for  the  purpose  of  this 
trial  P — I  cannot  say. 

But  that  is  the  only  examination  of  you 
for  the  purpose  of  this  trial  P — Yes. 

You  had  not  been  examined  since  the 
time  you  were  at  the  Old  Bailey  till  you 
went  to  the  Home  Office  P — No. 

Were  there  any  other  witnesses  there  ? 
— Yes. 

Who  ? — My  wife  and  my  son,  and  Mr. 
Busain  and  Mr.  Bichnell. 

All  examined  at  the  Home  Office  F — All 
went  in  before  the  gentleman,  but  what 
occurred  with  them  I  know  not.  I  only 
answer  for  myself. 

Have  you  presented  this  bill  to  anyone 
for  payment? — I  applied  to  the  magis> 
trates  for  my  expenses,  and  they  gave  me 
a  certificate. 

Have  you  received  the  money  P — No, 

I  understood  you  to  say  that  you  never 
lost  sight  of  these  gentlemen  from  the 
time  you  first  saw  them  P — No,  I  have  not 
said  that.  1  did  not  lose  sight  of  them 
after  I  came  to  the  gate ;  prior  to  that  I 
did  lose  sight  of  them. 
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Did  not  yon  tell  me,  "when  I  asked  you 
whether  yoa  had  recognised  them  in 
coming  from  the  carriages,  that  yon  had 
never  lost  sight  of  them  ? — If  yon  under- 
stood me  that  way  it  was  wrong. 

You  said  so  ;  but  it  was  a  mistake,  was 
it  P— Yes. 

Then  you  did  lose  sight  of  them  P — Yes, 
after  I  first  saw  them  come  on  the  ground. 

For  how  long  P — A  few  minutes. 

Where  were  you  at  that  time  ? — I  was 
on  the  stage  when  I  first  saw  them ;  the 
staee  of  the  mill  is  about  twenty  feet 
high,  and  then  I  had  to  come  down  the 
stairs,  and  then  I  lost  sight  of  them  ;  and 
then  I  got  into  my  house,  and  then  I  lost 
sight  of  them  again. 

How  long  were  you  in  the  house  P-r-No 
more  than  just  necessary  to  catch  hold  of 
the  constable's  staff,  and  then  return. 

Why  did  not  you  go  towards  the  gentle- 
men at  once  if  you  suspected  they  were 
going  to  fight  a  duel  P — I  did  not  like  to 
go  without  my  authority. 

You  thought  it  better  to  let  the  duel  be 
fought  first,  and  then  go  and  take  them 
ap  r— No,  I  did  not  think  that. 

What  was  the  meaning  of  your  answer 
when  you  said  you  desired  your  wife  to 
call  you  ? — I  left  my  wife  to  watch,  and  to 
let  me  know  when  there  was  enough  to 
make  her  think  it  was  a  duel.  I  had  sus- 
picions it  was  a  duel. 

Ah  ?03n  as  she  saw  that  there  was  going 
to  be  a  duel,  she  was  to  let  you  know  ? — 
Yes. 

And  then  you  were  to  go  two  hundred 
and  twenty  yards  for  the  purpose  of  pre- 
venting it  ? — Yes. 

And  when  you  got  up  you  found  that 
the  gentlemen  had  exchanged  two  shots  P 
—Yes. 

Who  had  instructed  you  to  stop  duels 
upon  Wimbledon  Common  P — I  believe  it 
arose  out  of  Mirfiri't  case;  the  coroner 
recommended  that  I  should  be  appointed. 

Who  was  the  coroner  P — Mr.  Carter. 

And  you  got  a  constable's  authority  ?  — 
Yes. 

And  this  is  the  first  job  you  have  made 
of  it  P — No ;  I  have  stopped  several. 

Have  you  been  paid  for  them  P — No. 

Lord  Wyyiford:  Why  did  not  you  call 
out  to  the  gentlemen  when  you  supposed 
that  they  were  going  to  fight  a  duel  P — I 
do  not  know  my  reason.  I  ran  to  them  as 
fast  as  I  could  run. 

Sir  William  Follett :  You  changed  your 
coat,  did  not  you  P — No. 

You  put  on  your  coat,  did  not  you  P — 
No. 

Did  you  stop  the  mill  P — ^No. 

Be-examined  by  Waddingion. 

Did  you  state  what  was  the  number  of 
the  house  in  Hamilton  Place  where  you 


saw  the  gentleman  that  you  call  Captain 
TucheU  r—lS. 

How  often  did  you  see  him  there  P — 
Three  times. 

Upon  three  different  days  P — Yes. 

Did  yon  ask  for  him  upon  each  occasion  P 
—Yes. 

You  have  been  asked  as  to  losing  sight 
of  the  gentlemen  ;  did  you  ever  lose  sight 
of  the  gentlemen  that  fired  the  first  shots 
from  the  time  of  yonr  leaving  the  gate  till 
you  got  up  to  them  P — No. 

Can  you  undertake  to  state  positively 
whether  the  gentlemen  who  fired  the 
second  shots  were  the  same  as  fired  the 
first  p — I  am  positive  of  that. 

When  yen  got  up  you  said  that  Captain 
TucheU  had  a  pistol  in  his  hand;  had 
Lord  Cardigan  also  a  pistol  in  his  hand  P 
—Yes. 

£By  the  Earl  of  Badnor :  Each  time  I 
went  to  Hamilton  Place  I  asked  for 
Captam  Tuckeit.  1  was  each  time  shown 
the  same  gentleman.  There  was  another 
gentleman  there  as  well.  I  do  not  know 
that  I  addressed  Captain  Tuchett  by  name, 
but  he  wrote  a  note  for  me  to  take  to  the 
magistrate  and  signed  his  name  *'  Tuckett" 

Sir  Willianh  FoUett:  I  apprehend  that 
would  hardly  be  evidence. 

By  the  Earl  of  Radnor :  The  other  gen- 
tleman was  not  one  of  those  I  saw  at 
Wimbledon  Common.  I  am  not  sure  I 
saw  him  more  than  once.  In  each  case  I 
asked  for  Captain  Tuchett,  and  was  shown 
directly  the  same  gentleman.] 

Lord  Audley :  You  say  that  at  the  first 
discharge  you  heard  two  pistols.  Did  you 
hear  one  or  two  reports  P — I  heard  two 
reports. 

Did  you  see  the  flash  and  smoke  from 
either  P — I  cannot  say  that,  but  I  heard 
two  reports,  but  very  close  together. 

You  did  not  see  the  flash  and  smoke  P — 
I  might ;  I  am  not  certain  as  to  that. 

Attorney  General:  My  Lords,  it  is  not 

a  matter  of  essential   importance,  but  I 

now  propose,  with  your  Lordships'  per- 

,  mission,  that  this  card  should  be  given  in 

evidence.    It  is  a  card  that  was  delivered 

to  the  witness  in  the  presence  of  the  noble 

I  Earl,  and  I  apprehend  on  that  ground, 

and  likewise  because  it  is  part  of  the  ree 

i  gestcBf  that  it  is  clearly  admissible  upon 

this  occasion. 

Sir  William  FoUett :  My  Lords,  I  shi 
I  take  your  Lordships*  opinion,  whether  ti 
counsel  for  the  prosecution  have  any  rig] 
to  read  this  card.    Your  Lordships  w: 
observe  the  evidence  relating  to  it.     It 
not,  that  it  was  given  by  Lord  Cardigan 
or  that  it  was  given  with  Lord  Cardigan\ 
knowledge.     It  is  perfectly  clear,  indeed 
upon  the  statement,  that  Lord  Cardigan 
did  not  see  the  card ;  that  he  did  not  8"= 
what  was  written  upon  it;  and  there 
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no  evidence  even  to  show  that  he  was 
aware  of  that  card  being  given.  The 
object  of  this  evidence  of  course  is  to 
prove  who  the  person  was  that  gave  that 
card. 

Now  my  learned  friend  the  Attorney 
General  says,  it  is  part  of  the  res  gestce. 
But  it  is  obvious  that  a  person  might  give 
a  card,  or  an  address,  or  a  direction,  not 
for  the  purpose  of  giving  his  real  name, 
but  for  the  purpose  of  giving  another; 
and,  unless  it  was  done  with  the  know- 
ledge, and  the  full  knowledge,  of  the  pri- 
soner at  the  bar,  I  think  your  Lordships 
will  eay  that  it  is  not  evidence  against 
him.  Ifc  appears  hero  that  he  was  no 
party  to  the  giving  of  the  card ;  he  was 
not  aware  of  the  contents  of  the  card  ;  he 
kuew  nothing  about  it ;  he  never  saw  it ; 
and  therefore  I  take  the  liberty  of  sub- 
mitting to  your  Lordships,  that  that  card 
cannot  be  read  in  evidence  against  the 
noble  Earl  at  this  time.  Whether  they 
will  have  any  other  evidence  for  the  pur- 
pose of  proving  who  this  gentleman  was, 
or  for  the  pui-pose  of  connecting  this  card 
with  the  noble  Earl,  is  another  question  ; 
but  at  present  I  humbly  submit  to  your 
Lordships,  that  there  is  no  evidence  to 
connect  it  with  him,  and  that  it  ought 
not  to  be  read  at  all  in  evidence  against 
him. 

Lord  Sigh  Steward :  Mr.  Attorney  Gene- 
ral, you  think  it  important  to  press  this 
evidence,  do  you  P 

Lord  Wynford :  The  witness  does  not 
know  whether  the  Earl  of  Cardigan  saw 
it. 

Sir  William  Follett :  Nor  does  he  know 
which  of  the  parties  gave  it. 

Attorney  General :  It  stands  thus :  he 
cannot  tell  whether  it  was  the  wounded 
gentleman,  or  the  gentleman  that  accom- 
panied him,  that  gave  the  card;  but  it 
was  given  either  by  the  one  or  by  the 
other ;  it  was  given  in  the  yard ;  it  was 
given  in  the  presence  of  the  Earl  of  (7<ir- 
digan.  Now,  I  will  not  state  what  this 
card  is  at  present ;  but  suppose  it  to  con- 
tain the  address  of  Captain  TucJcett,  and 
that  it  was  13,  Hamilton  Place,  and  that 
thereupon  the  witness  goes  to  13,  Hamilton 
Place,  and  sees  the  wounded  gentleman, 
would  not  that  be  admissible  evidence 
upoa  this  trial  ?     It  would  be  entirely  for 

ar  Lordsliips  to  say  what  weight  is  to 

i  given  to  tne  evidence.     The  only  ques- 

on  now   is,  ought  not  that  card  to  be 

Imitted  in  evidence  valeat  (juantum  ? 

Lord  High  Steward :  Do  you  mean  to 
contend  that  because  the  card  is  given  in 

le  presence  of  the  prisoner,  that  makes 

le  contents  of  it  eviaence,  without  some 
iroof  that  he  saw  it  P 

Attorney  General :  I  would  by  no  means 
'tend  that  a  written  document,  given 


in  the  presence  of  the  prisoner,  would 
render  the  contents  of  that  written  docu- 
ment evidence  against  the  prisoner;  far 
from  it.  But  this  card  is  to  be  consid  ered 
merely  as  the  address  of  the  person  who 
wishes  to  retire. 

Sir  William  Follett :  You  are  sta  ting 
the  contents  by  way  of  making  it  evi- 
dence. 

Attorney  General:  I  am  not  stating 
the  contents;  I  am  cautiously  abstaining 
from  doing  so.  But  when  a  person  w  ishes 
to  have  leave  to  go  to  his  home,  and  gives 
a  card  such  as  this,  it  must  be  pros  umed 
to  be  merely  his  address,  stating  his  name 
and  place  of  abode ;  and  I  should  hu  mbly 
submit  to  your  Lordships  that  this  would 
be  admissible  evidence,  not  only  on  the 
ground  of  its  being  in  the  presence  of  the 
noble  prisoner,  but  I  will  suppose  that  he 
had  not  been  present ;  I  will  suppose  that 
Lord  Cardigan  being  no  longer  present. 
Captain  Tuckett  had  said,  ■*  Allow  me  to  go 
home ;  here  is  my  address  ;"  I  apprehend 
that  then  your  Lordships  would  have  al- 
lowed the  card  to  be  given  in  evidence,  as 
showing  that  this  was  the  address  given 
upon  the  occasion,  and  at  which  this  per- 
son  who  gave  it  was  afterwards  found  by 
the  witness. 

Sir  William  Follett:  I  do  not  know 
whether  I  need  offer  any  observations  to 
your  Lordships  in  reply  ;  but  that  which 
my  leat*ned  friend  is  now  contending  for 
seems  to  be  contrary  to  what  one  has 
always  understood  to  be  the  ordinary  rules 
of  evidence.  The  rules  of  evidence  are 
undoubtedly  the  same  in  civil  as  in  cri- 
minal cases,  but  it  is  not  ui>ual  in  cases  of 
a  criminal  nature  to  press  matters  in  evi- 
dence as  to  which  any  doubt  might  exist ; 
but  this  prosecution  is  not  condacted  in 
the  usual  mode.  My  learned  friend  the 
Attorney  General  is  now  attempting  to 
offer  in  evidence  what  I  submit  to  your 
Lordships  is  clearly  contrary  to  the  ordi- 
nary rule.  He  is  seeking  to  prove  an  im- 
portant fact  in  this  case  by  an  apparent 
admission  on  the  part  of  the  noble  Earl 
at  your  Lordships'  bar,  without  any  evi- 
dence whatever  that  the  noble  Earl  was  a 
party  to  that  admission,  or  that  he  was 
aware  of  it,  or  that  he  knew  anything 
that  was  written  upon  the  card  at  all.  I 
ask  your  Lordships  whether  this  can  be 
made  evidence  against  the  prisoner,  to 
prove  a  fact  which  your  Loroships  must 
now  see,  from  the  way  in  which  this  is 
pressed  on  the  other  side  of  the  bar,  is  a 
most  important  fact  in  this  prosecution ; 
whether  your  Lordships  are  prepared  to 
say  that  that  fact  can  be  proved  by  the 
statement  of  a  person  not  even  known,  for 
it  does  not  appear  who  it  was  that  gave 
the  card.  The  witness  speaks  of  a  stranger 
tliat  came  up,  and  who  he  did  not  know 
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at  the  time  was  a  surgeon.  It  does  not 
appear  whether  he  gave  it,  or  who  gave 
it :  bat  it  does  appear  that,  whoever  gave 
it,  Lord  Cardigan  never  saw  it,  and  did 
not  know  what  was  written  upon  it,  and 
therefore  it  is  not  at  all  brought  home  to 
him.  I  do  therefore  submit  to  your  Lord- 
ships that,  upon  the  plainest  rules  of 
evidence,  nothing  written  upon  the  card 
can  be  read  in  evidence  against  the  noble 
Earl. 

Lord  High  Steward :  The  inconvenience 
of  clearing  the  House  is  so  groat  that  I 
should  rather  venture  to  propose  that  the 
decision  of  this  question,  if  your  Ijord- 
ships  should  be  called  upon  to  decide  it, 
haa  better  be  postponed. 

Attorney  Oeneral:  Then,  with  the  per- 
mission of  your  Lordships,  I  will  call 
Sehaetian  Byron  Dann* 

Sebastian  Byron  Bann. — Examined  by 
the  Attorney  General. 

[I  was  fourteen  last  August,  and  am  the 
son  of  the  last  witness.  On  September  12, 
I  saw  two  postchaises  arrive.  I  went  on 
to  the  stage  of  the  mill,  and  I  then  saw 
five  gentlemen  walking  about,  two  at  one 
place  and  two  at  another,  and  one  near 
the  corner  of  Mr.  Curries  garden.  They 
walked  about  lor  a  little  time,  and  then 
two  of  the  opposite  parties  came  and  met.] 

What  was  then  done?  —  They  walked 
about  for  a  minute  or  so,  and  then  went 
and  knelt  down  together. 

Were  they  pretty  near  each  other  when 
they  were  Imeeling  down  ? — ^Yes,  close 
together. 

What  did  those  two  do  that  had  been 
kneeling  close  together  ? — They  got  up  in 
about  two  or  three  minutes  and  stood 
back  to  back,  and  walked  abouc  five  or 
six  paces  from  each  other. 

What  was  done  then  ?  —  The}'  then 
beckoned  to  the  other  two  gentlemen,  and 
then  the  gentlemen  came,  and  they  took 
pistols,  and  fired. 

The  gentlemen  that  were  beckoned  to 
came,  and  they  took  pistols  and  fired  ? — 
Yes. 

Do  you  know  who  either  of  those  gentle- 
men was  that  fired  ? — I  did  not  know  at 
the  time. 

Can  you  say  whether  the  noble  Lord  at 
the  bar  was  one  of  them  ? — Yes. 

Do  you  now  know  who  the  other  was  ? 
Yes. 

Who  P— Captain  Tuckett. 

Sir  William  Follett :  You  had  better  ask 
him  who  told  him  so. 

Attorney  General:  Having  fired,  what 
did  they  do  then  ? — The  seconds  gave 
them  another  pistol. 

Each  of  them  P — ^Yes. 

How  near  were  you  at  that  time  P — I 
"Was  about  a  hundred  yards  from  them. 


When  they  had  got  another  pistol,  what 
was  done  P — The  seconds  came  away  from 
them,  and  they  fired  again  directly. 

[I  went  up  and  saw  the  doctor  examin- 
ing the  wounded  gentleman.  There  wad 
a  great  deal  of  blood.  He  seemed  to  be 
wounded  just  in  the  hip.] 

Cross-examined  by  Wrangham. 

[I  have  been  examined  on  this  subject 
before  the  grand  jury  on  a  subpcena  given 
me  by  Mr.  Busain.  I  had  not  told  anyone 
what  I  went  to  say.  I  was  also  examined 
by  Mr.  Vizard  at  the  Home  Office.  I  was 
at  the  door  of  the  mill  when  I  first  saw 
these  gentlemen.  I  then  went  on  to  the 
stage  of  the  mill ;  my  father  was  there. 
I  hardly  remained  ou  the  stage  for  a 
minute.  I  was  up  there  on  the  first 
firing,  and  ran  down  directly.  When 
the  last  firing  took  place,  I  was  half-way 
from  the  gate  to  the  place.  There  were 
two  shots  at  the  first  firing,  but  I  only 
heard  one  report.     The  same  thing  hap- 

rined  when  the  second  firing  took  place, 
safv  the  wounded  gentleman  afterwards ; 
he  was  standing  on  the  ground.] 

You  have  never  seen  that  gentleman 
since  ? — No. 

Nor  before  ? — Oidy  when  I  saw  him  on 
the  common. 

All  that  you  know  of  him  is,  that  you 
saw  a  gentleman  wounded  there,  whom 
you  did  not  know,  and  whom  you  have 
never  seen  again  ? — Yes. 

Then,  when  you  speak  in  your  evidence 
about  Captain  Ttickett,  you  mean  to  speak 
of  this  gentleman  who  was  wounded  P — 
Yes ;  my  father  told  me  it  was  Captain 
Tuckett. 

You  have  been  told  by  your  father,  but 
of  yourself  you  know  nothing,  except  that 
a  gentleman  came  there  and  was  wounded, 
whom  you  did  not  know  and  have  never 
seen  since  P — No. 

Re-examined  by  the  Attorney  General. 

[When  I  got  up  neither  the  wounded 
gentleman  nor  Lord  Cardigan  had  any- 
thing in  his  hand.] 

Lord  Audley :  Do  not  people  some- 
times shoot  small  birds  on  the  common  P 
—Yes. 

How  do  you  know  that  the  first  shot 
you  heard  did  not  proceed  from  some 
those  persons  P — I  cannot  say  as  to  tl 
but  I  saw  smoke  from  the  pistols. 

Could  you  see  the  pistols  P — I  could  i 
that  they  had  something  I  supposed  to  I 
pistols. 

You  saw  something  in  their  hands  P 
Yes. 

And  you  saw  smoke  come  from  thei 
—Yes. 

And  you  heard  the  reports  P — ^Yes. 
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8a/rah  Bann, — Examined  by  Waddington, 

£1  am  the  wife  of  Mr.  Dann,  the  miller.  I 
was  at  the  mill  on  the  afternoon  of  Satur- 
day the  12th  of  September  last.  My  hus- 
band directed  me  to  watch,  and  I  went  on 
to  the  stage.  I  then  saw  two  gentlemen 
kneeling  on  tihe  common,  and  one  walking 
to  the  right,  and  another  to  the  left.  The 
gentlemen,  who  were  kneeling,  were  each 
knocking  and  hammering  something  into 
two  pistols.  They  then  held  up  the  pistols 
together,  stood  np,  turned  rcuna,  and 
each  walked  fivo  or  six  paces,  going  back 
to  back.  I 

What  did  they  do  when  they  stood  still ; 
when  they  stopped? — Each  beckoned  to 
one  of  the  gentlemen  that  was  standing  at 
a  distance. 

What  followed  next? — The  gentlemen 
came  towards  them. 

One  gentleman  up  to  one,  and  the  other 
up  to  the  other,  I  suppose  P — Yes. 

What  was  then  done? — They  each  of 
them  took  a  pistol. 

Each  of  whom  P — Each  of  the  gentlemen 
that  were  beckoned  to. 

Who  gave  them  the  pistols  ? — The  two 
that  had  been  kneeling  on  the  ground. 

Where  did  the  gentlemen  who  had  been 
kneeling  go  after  they  had  each  given  a 
pistol  to  one  of  the  others  ? — They  stood  a 
little  to  the  right  of  them  from  me. 

What  happened  then  ? — The  gentlemen 
tamed  round,  half-side  face  apparently, 
and  fired  at  each  other. 

Did  you  see  the  pistols  at  that  time  ? — I 

did.  \ 

Was  it  a  sunshiny  day ;  could  you  see 
them  glistening  ? — Yes,  it  was. 

[I  called  out  to  my  husband;  he  was 
then  on  his  way  towards  them.l 

What  happened  after  you  saw  the  first 
shots  tired  ? — I  saw  them  throw  the  pistols 
on  the  ground  j  I  saw  one  gentleman  ad- 
vance three  or  four  steps  towards  the 
other  gentleman  and  take  a  second  pistol, 
and  step  back  again,  and  as  soon  as  pos- 
sible fire  a  second. 

Did  they  both  fire  a  second  pistol  P — 
Tbev  did. 

Were  they  standing  in  the  same  place 
when  they  fired  a  second  time  as  when 
they  fired  the  first  time  ? — ^Yes. 

£The  party  did  not  all  come  to  the  mill 

jether ;  the  gentleman  that  was  wounded 

1  the  one  who  attended  him  came  first. 

new  he  was  wounded  because  I  saw  them 

nfastening  his  clothes  on  the  spot  where 

e  shot  was  fired.     I  am  quite  sure  that 

le  gentleman,  whose  clothes  I  saw  un- 

bstened,  was  the  same   gentleman    who 

id  fired  one  of  the  pistols.     I  was  not 

*   the    house   when  the  two  gentlemen 

)nt  in  first;  but  I  followed  them,  aiLd 

■re  them  a  basin  of  water  and  a  towel. 


They  went  into  a  room  together.  The 
other  gentlemen  afterwards  came  into  the 
yard.  My  husband  came  with  one.  He 
has  since  told  me  it  was  Lord  Cardigan. 
That  is  the  gentleman,  I  think  (pointiTig 
to  tlie  Earl  of  Cardigan). J 

Cross-examined  by  Sir  William  Follett, 

[I  was  on  the  stage  of  the  mill  the  whole 
time  until  the  wounded  gentleman  came 
to  our  house.] 

I  observe  that  you  have  all,  you  and 

I  the  witnesses  before,  said  that  the  distance 

from  your  house  to  this   spot  was  two 

hundred  and  twenty  yards;  has  it  been 

measured  ? — I  think  it  has. 

And  could  you  at  the  distance  of  two 
hundred  and  twenty  yards  see  the  persons 
knocking  the  pistols  ? — Yes ;  I  had  a  com- 
manding view  where  I  stood. 

What  do  you  suppose  to  be  the  distance 
from  where  you  are  standing  now  to  the 
end  of  this  house  ? — I  do  not  know.  I 
should  not  have  thought  it  had  been  more 
than  a  hundred  yards  ;  not  at  first,  when 
I  saw  them. 

You  should  not  have  thought  what  was 
more  than  a  hundred  yards? — Not  the 
distance  from  the  mill  to  where  the 
gentlemen  were  standing. 

But  you  say  it  w^aa  two  hundred  and 
twenty  yards  P — That  is  what  I  have  been 
told. 

At  the  distance  of  two  hundred  and 
twenty  yards  could  you  see  persons  knock- 
ing and  hammering  P — Yes,  I  could. 

Could  you  distinguish  their  features  ? — 
I  could  see  their  countenances. 

Could  you  distinguish  the  countenances 
or  features  of  any  of  the  gentlemen  stand- 
ing at  the  other  end  of  this  house  ? — I 
mean,  I  could  see  if  they  were  red  or  pale 
when  my  husband  went  to  them. 

Can  you  see  whether  the  gentlemen 
standing  at  the  other  end  of  this  house 
are  red  or  pale  ? — Yes,  I  can. 

You  are  sure  you  can ;  are  you  quite 
sure  of  that  P  Look ;  can  you  distinguish 
whether  the  gentlemen  are  red  or  pale  at 
the  other  end  of  the  house  ? — I  can  see 
better  on  the  common,  where  I  am  more 
accustomed  to  look. 

Can  you  see  better  in  some  places  than 
in  others? — I  have  been  there  a  good 
many  years,  and  I  can  discern  anything 
sooner  than  a  stranger  might. 

Therefore  that  is  the  place  where  you 
see  best,  is  it  P — I  think  it  is. 

Upon  the  common,  where  you  see  best, 
can  you  distinguish  the  features  of  gentle- 
men two  hundred  and  twenty  yards  off*, 
and  whether  they  are  red  or  pale  P — They 
looked  to  have  red  faces  in  the  sun. 

All  the  gentlemen  had  red  faces,  had 
they  p— No ;  I  do  not  know  that  all  of  them 
had. 
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Had  they  all  red  faces  ? — No. 

How  many  had  r^d  faces  P  Can  yon 
tell  me  who  had  been  telling  you  this 
story,  or  who  have  been  examining  yon 
upon  this  snbject  P — No  one. 

No  one!  Have  you  never  been  exa- 
mined as  a  witness  ? — No. 

Were  you  not  before  the  grand  jury  P — 
Oh,  yes,  I  was ;  I  forgot  that. 

JI  was  subpoenaed  to  go  before  the 
grand  jury.  I  went  in  three  or  four  times 
in  the  same  daj^  before  the  grand  Jury, 
answering  questions  they  might  ast.  I 
was  also  examined  before  Mr.  Vizard  at  the 
Home  OflBce.  The  first  shots  were  fired 
when  my  husband  was  at  the  gate  ;  he  had 
just  got  up  to  the  gentleman  that  was  fur- 
thest from  me,  when  the  second  shots  were 
fired.  I  saw  the  tecond  pistols  put  into  the 
hands  of  the  gentlemen.  They  fired  im- 
mediately. I  did  not  know  either  of  the 
gentlemen.  I  have  never  seen  the  noble 
Lord  or  any  other  of  the  gentlemen  before 
or  since. 

Sir  James  Eglintoun  Ayuleraon,  M.D., 

sworn. 

Lord  High  Steward :  Sir  James  Anderson, 
with  the  permission  of  the  house,  I  think 
it  my  duty  to  inform  you,  after  the  open- 
ing we  have  heard  made  by  the  Attorney 
General  of  the  facts  of  the  case,  that  you 
are  not  bound  to  answer  any  question 
which  may  tend  to  criminate  yourself. 

Examined  by  the  Attorney  General. 

Of  what  profession  ai*e  you? — I  am  a 
physician. 

Where  do  you  live  ?— New  Burlington 
Street, 

Are  you  acquainted  with  Captain  Tiic- 
]cett  P — I  must  decline  answering  that. 

Were  you  on  Wimbledon  Common  upon 
the  12th  of  September  last  P—  I  must  de- 
cline answering  that  also. 

Were  you  on  that  day  called  in  to 
attend  any  gentleman  tbat  was  wounded  ? 
— I  am  sorry  to  decline  that  again. 

Can  you  tell  me  where  Captain  Tuckett 
lives  P — I  must  decline  the  question. 

Has  he  a  house  in  London  P 

Sir  William  Follett:  He  declines  to 
answer  the  question. 

Witness:  1  have  already  said  that  I 
decline  answering  the  question. 

Attoi-ney  General:  Wnere  did  you  last 
see  Captain  Tuckett  ? 

Sir  William  Follett:  We  have  no  right, 
my  Lords,  to  interfere  in  this  case ;  but 
the  witness  having  several  times  declined 
to  answer  the  queption,  I  apprehend  it  is 
not  regular  for  the  Attorney  General,  by 
circuitous  questions,  to  endeavour  to  get 
him  to  answer. 

Attorney  General ;  I  have  never  pressed 


him  in  any  question  I  have  put.  {To  the 
vntness.)  Do  you  decline  answering  any 
question  whatever  respecting  Captain 
Tuckett  ? — Any  question  which  may  tend 
to  criminate  myself. 

And  you  consider  that  answering  any 
question  respecting  Captain  Tucketi  may 
tend  to  criminate  yourself  ? — It  is  possible 
it  would. 

And  on  that  ground  you  decline  P — Yes. 

Attorney  General:  Then,  unless  your 
Lordships  wish  t )  ask  ar.y  question  of  this 
witness,  he  may  withdraw. 

Mr.  John  Busain,  sworn. — Examined  by 
the  Attorney  General, 

[I  am  an  inspector  of  the  Metropolitan 
Police,  and  was  on  duty  at  Wandsworth  sta- 
tion house  on  the  evening  of  Tuesday,  the 
12th  of  September.  A  pO;<tchaisc  drove  up 
about  a  quarter  before  six  o*clock  in  the 
evening,  and  two  gentlemen  got  out ;  one 
of  these  came  up  to  the  station-house  and 
tapped  me  ;  I  turned  and  perceived  that  it 
was  his  Lordship.  I  bowed  and  asked  his 
business.  There  was  another  gentleman 
with  him.] 

Had  you  known  my  Lord  before  P — I 
had  not.    I  saw  that  he  was  a  gentleman. 

You  asked  him  what  his  business  was. 
What  did  his  Lordstip  say  to  that? — 
He  said  ho  was  a  prisoner,  he  believed. 

Just  give  us  the  language  that  his  Lord- 
ship used  ? — "  I  am  a  prisoner,  I  believe." 
**  Indeed,  sir,"  said  I,  **  on  what  account  ?" 
The  door  was  opened,  and  his  Lordship 
walked  in.  His  Lordjship  said,  '*  I  have 
been  fighting  a  duel,  and  I  have  hie  my 
man ;  but  not  seriously,  I  believe — slightly, 
merelv  a  graze  across  the  back."  His 
Lordship  passed  his  hand  in  this  way  when 
he  said  **u,  graze  across  the  back."  He 
then  pointed  over  his  shoulder  and  looked 
over,  and  said,  **  This  gentleman  also  is  a 
prisoner ;  my  second.  Captain  Douglas." 

Did  you  say  anything  to  liis  Lordship  ? 
— His  Lordship  passed  his  hand  into  his 
pocket ;  still  he  was  a  stranger  to  me ;  he 
passed  his  left  hand  into  his  right-hand 
pocket,  and  took  out  divers  cards,  and  in 
the  act  of  taking  them  out,  some  of  them 
fell  on  the  floor,  and  he  presented  me  with 
his  card,  and  I  saw  **  The  Earl  of  Cardi- 
gan,  of  the  11th  Dragoons,"  I  believe, 
"  The  Earl  of  Cardigan,'*  at  least.     I  b»^w 
his  name,  and  I  then  alluded  to  the  du< 
and  said,  '*Not  yr\t\\  G^L-j^tdAn  Reynolds, 
hope  P"  and  his  Lordship  spurned  the  id^ 
of  fighting  a  duel  with  one  of  his  ov 
officers. 

What  did  he  say  P— "  Oh,  no  ;  by  n 
means.     Do  you  suppose  that  I  would 
fight  with  one  of  my  own  officers  P" 

Their  Lordships  wish  you  to  repeat,  £ 
nearly  as  you  can,  the  words  of  the  Ea: 
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of  Cardigan  upon  that  occasion  P — To  the 
best  of  my  recollection  his  Lordship's 
reply  was : — when  I  said  I  hoped  it  was 
not  with  Captain  Reynolds,  he  stood  up 
erect,  and  seemed  to  reject  it  by  his  action 
with  the  utmost  disdain,  and  said,  ''  Oh, 
no;  do  you  suppose  I  would  fight  with 
one  of  my  own  officers  P"  Those  were  the 
words,  to  the  best  of  my  recollectioD. 

IDann,  the  miller,  who  came  in  after 
Captain  Douglas,  g&^e  t^^  ^^®  pistols.  I 
produce  the  two  cases ;  they  have  not 
been  out  of  my  possession  since ;  his  Lord- 
ship cJaimed  the  case  marked  with  his 
crest.  I  entered  the  charge  and  took  bail 
for  his  liordship  to  appear  on  Monday 
morning.  I  did  the  same  with  Captain 
Douglas.  I  also  took  Captain  Tuckett 
into  custody  by  order  of  the  magistrates. 
Captain  Tuckett  appeared  at  the  magis- 
traLes*  office  on  the  14th  of  October  fol- 
lowing.] 

Did  be  give  his  nameP — He  gave  his 
name.(a) 

Sir  William  Folletl :  Was  Lord  Cardigan 
at  that  time  present  there  P — He  was  on 
bail 

Was  Lord  Ca/rdigcm  at  that  time  present, 
is  the  question  I  ask  you  ? — ^No,  he  was 
not. 

Cross-examined  by  Sir  William  FoUett. 

If  I  understand  yoa,  on  the  14th  of 
October  Captain  Tuckett  appeared  before 
the  magistrates ;  you  had  not  taken  him 
into  custody  ? — I  had  not'  taken  him  into 
custody. 

Were  you  present  before  the  magistrates 
on  that  occasion  P — I  was. 

My  Lord  Cardigan  you  say  was  not  ? — 
He  was  not. 

Attend  to  the  questions.  With  regard 
to  the  former  part  of  your  examination ; 
you  have  spoken  of  a  conversation  which 
you  say  took  place  between  you  and  Lord 
Cardigan  ? — I  have. 

Were  you  examined  before  the  magis- 
trates two  days  after  this  transaction  took 
place  ?— I  was ;  after  his  Lordship  was  in 
my  custody. 

That  would  be  then  on  the  14lh  of  Sep- 
tember P — On  the  14th  of  September. 

Were  you  examined  again  after  that 

x)Te  the  magistrates  P— I  was. 

When  was  that? — The  Saturday  follow - 

B ;  the  19th,  I  think. 

That  was  the  second  time  P — Yes. 

Were  you  examined  a  third  time  ? — Yes. 

Upon  your  oath,  I  presume,  each  time  P 

Upon  my  oath  each  time. 

o)  The  witness  was  expected  to  prove  that 
>tain  Tuckett  gave  the  name,  **  Harvey  Gar- 
:  Fhipps  Tuckett,"  —  Busain's  deposition  in 
asury  Solicitor's  Papers,  3059.) 
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I  now  ask  you,  upon  your  oath,  if, 
either  the  first  or  the  second  time  you 
were  examined  before  the  magistrates, 
you  made  any  statement  that  Lord  Cor- 
digan  had  told  you  he  had  hit  his  man,  or 
anything  like  it  P 

Attorney  General:  I  believe,  my  Lords, 
according  to  the  practice  established  by 
all  the  learned  judges, (2))  that  that  is  not 
a  question  which  can  be  put  without 
putting  in  the  depositions,  wnich  were  no 
doubt  taken. 

Sir  William  Follett:  Was  there  any 
deposition  taken  P  We  shall  see  how  these 
Wandsworth  magistrates  have  discharged 
their  duty. 

Attorney  General :  It  is  always  to  be 
presumed  that  what^  is  said  in  evidence  is 
taken  down  in  writing. 

Lord  Sigh  Steward  (to  the  toitness): 
Were  the  depositions  upon  these  three 
occasions  taken  down  in  writing? — The 
whole  of  my  evidence,  as  I  stated  it  in  the 
first  instance,  my  Lord,  was  not  taken 
down,  the  clerk  to  the  magistrates  saying 
that  he  thought  the  expression  that  his 
Lordship  had  made  use  of  was  irrelevant 
to  the  matter  ;  it  was  not  taken  down  in 
the  first  instance. 

Sir  William  Follett:  Now  I  ask  you, 
upon  your  oath,  if  you  stated  before  the 
magistrates  on  that  occasion  one  word 
about  Lord  Cardigan  having  told  you  that 
he  had  fought  a  duel  and  had  hit  his  man  P 

Attorney  General:  My  Lords,  I  feel  it 
my  duty  to  object  to  that  question,  be- 
cause it  now  appears  that  upon  the  wit- 
ness bein^  examined  before  the  magis- 
trate, his  deposition  was  taken  down. 

Lord  High  Steward:  Sir  William  FoU 
lettf  is  there  any  objection  to  putting  in 
the  depositions? 

Sir  William  Follett:  I  am  not  aware, 
my  Lords,  whether  there  are  any  deposi- 
tions, or  if  there  are,  what  they  contain. 
I  understand  the  fact  to  be  this :  that 
they  have  subpoenaed,  on  the  part  of  the 
prosecution,  the  clerk  to  the  magistrates; 
and  he,  as  I  understand,  has  refused  to 
give  us  any  information,  and  therefore  I 
do  not  know  what  is  to  be  proved,  or 
whether  the  depositions  are  to  be  put  in. 

Attoi'ney  General  :  My  Lords,  of  that 
which  my  learned  friend  has  just  stated 
I  know  and  can  know  nothing;  but 
the  depositions  that  have  been  taken 
would,  I  apprehend,  be  returned  to  this 
house  in  obedience  to  the  writ  of  certiorari 
that  was  issued,  and  the  depositions  would 
now  be  before  this  high  tribunal,  just  as 
they  would  have  been  before  the  Central 
Criminal  Court,  if  the  trial  had  there 
taken  place. 

(6)  See  Bules  laid  down  by  the  Judges, 
7  C.  &  P.  676. 
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Sir  William  FoUsU :  Probably  your 
Lordships  will  see  whether  there  are  any 
depositions  of  the  14th  September,  or  of 
the  19th,  returned  to  this  house. 

Lord  High  Steward  :  The  depositions 
returned  to  this  House  appear  to  have 
been  taken  on  the  28th  September ;  there 
are  no  other  depositions  retumed.(a) 

Sir  William  I'oUeU  {to  the  witness) :  If 
I  understand  your  answer  to  my  question, 
Tou  told  me  you  had  been  examined 
Defore  the  magistrates  on  the  14th  and 
on  the  19th  P 

Lord  High  Steward:  Do  you  propose  to 
examine  him  as  to  anything  that  passed 
on  the  14tfa  P 

Sir  WiUiam  FoUett :  Yes,  my  Lord. 

Lord  Hi^h  Steward:  First  of  all,  was 
the  deposition  taken  down  in  writing  P  — 
I  believe  the  words  that  I  made  use  of 
were  not  taken  down. 

Was  some  statement  of  yours  taken 
down  in  writing? — Not  to  my  know- 
ledge. 

Sir  William  FoUett:  No  statement?— 
There  was  a  statement  taken  down,  but 
not  the  whole  of  the  statement. 

Lord  High  Steward  :  Was  any  state- 
ment that  you  made  upon  oath  before  the 
magistrates  on  the  14th  taken  down  in 
writing  ? — It  was  in  part. 

Earl  of  Radnor:  Was  it  read  over  to 
you  after  it  was  taken  down  in  wnting  p — 
Yes. 

Did  you  sign  it  ? — I  signed  so  much  as 
that. 

You  signed  what  waa  taken  down  in 
wriiing  P — Yes,  I  did. 

Lord  High  Stetoard:  It  will  be  more 
regular  to  call  the  clerk  to  the  magis- 
trates. 

Attorney  General:  My  Lords,  I  am  ut- 
terly ignorant  of  these  depositions ;  but, 
with  your  Lordships'  permission,  I  will 
call  the  clerk  to  the  magistrates  who  is  in 
attendance. 

Sir  WiUiam  FoUett:  But  wait  a  mo- 
ment ;  we  must  finish  with  this  witness 
first.  (To  the  wittiess.)  I  understood  you 
to  state  that  you  were  examined  on  the 
14th  September,  and  that  some  statement 
made  by  you  was  taken  down  in  writing 
and  read  over  and  signed  by  you,  is  that 
so  P— Yes. 

Were  you  examined  again  before  the 
magistrates  on  the  19th  September  P — I 
was. 

Was  your  statement  then  read  over  to 
you  P — It  was  the  same  statement  again 
that  I  had  signed  in  the  first  instance ;  it 
was  not  taken  down  again  to  my  know- 
ledge. 


(o)  These  are  the  only  depositions  in  the 
Treasury  Solicitor's  Papers,  8059. 


Was  it  read  over  to  you  a  second  time  P 
— It  was. 

Were  you  asked  whether  you  had  any« 
thing  to  add  to  your  former  statement?^ 
I  do  not  think  in  the  second  instance  I 
was. 

Upon  your  oath,  I  ask  you  whether 
the  question  was  not  put  to  you,  "  Have 
you  anything  to  add  to  this  statement  ?  " 
— I  do  not  think  that  the  question  was 
put. 

Will  you  undertake  to  swear  that  it  was 
n6t  P — I  will  not  undertake  to  swear  that 
it  was  not. 

I  ask  you  if  you  did  not  state  upon 
that  occasion,  that  you  had  not  anything 
to  add  to  your  former  statement  ? — I  did 
not. 

You  undertake  to  swear  that  you  did 
not  state  upon  that  occasion  that  you  had 
nothing  to  add  to  the  statement  read  over 
to  youP — I  was  asked  the  question  whether 
I  had  anything  to  add  to  the  former  state- 
ment, and  I  said,  **  No." 

That  was  on  the  19th  of  September, 
was  it  p— On  the  19th. 

When  was  the  first  time  you  stated 
before  the  magistrates  anything  respect- 
ing this  expression  used  by  my  Lord 
Cardigan? — On  Monday  the  14th,  in  my 
first  examination. 

Were  you  examined  on  the  28th  of 
September  p — I  was. 

Did  you  make  any  statement  then 
respecting  the  conversation,  before  the 
magistrates?— I  repeated  the  whole,  as  I 
had  repeated  it  in  the  first  instance. 

Had  you  heard  a  great  deal  about  this 
trial  in  the  meantime;  had  it  been  the 
subject  of  a  great  deal  of  talk  P — I  had  not 
had  an  opportunity  of  hearing  a  great 
deal  of  it. 

Had  you  read  no  newspapers  about  it  P 
— I  had  read  accounts  in  the  newspapers. 

A.nd  you  were  examined,  you  say,  for 
the  last  time,  if  I  understand  you,  upon 
the  28th  of  September? — I  was. 

Were  you  bound  over  to  prosecute  ? — 
I  was  not. 

Not  at  any  time? — I  was  bound  over 
to  prosecute  in  the  case  of  Captain  Ttkckett^ 
but  not  in  the  case  of  Lord  Cardigan. 

Thon  who  conducted  the  prosecution 
against  my  Lord  Cardigan  P — Superinten- 
dent BicknelL 

What  had  he  to  do  with  it  P — ^He  i 
bound  over  by  the  orders  of  the  mag 
trates. 

What  magistrates  P — The  magistral 
who  presided  on  the  committal  of  L 
Lordship. 

They  bound  over  Superintendent  Bich 
nell    to  prosecute  P — Yes ;   he  being  tl 
head  of  the  police  in  that  district. 

Had  you  any  communication  with  tl 
Home  Office  at  that  time  ? — I  had  not. 
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You  were  bound  over  to  prosecute  in 
one  ca»e,  and  Mr.  Bichnell  in  another,  if 
I  understand  yon  r — Yes. 

Did  you  go  before  the  grand  jury  ? — I 
did. 

Upon  several  bills,  or  one  onlyP — I 
went  upon  a  bill  of  indictment ;  I  do  not 
know  how  many  bills  there  were ;  I  was 
only  examined  upon  the  one  bill  against 
his  Lordship. 

Were  you  not  examined  upon  bills 
against  other  parties  relating  to  this 
transaction  P — Aja  far  as  regarded  Captain 
T^tckett  I  was  examined. 

You  were  examined  twice? — Twice  at 
the  same  time. 

Upon  the  bill  that  was  found,  and  the 
bill  that  was  thrown  out  ? — Yes. 

You  gave  the  same  evidence,  I  suppose, 
upon  both  bills  ? — I  did. 

Let  me  come  to  another  conversation 
that  you  have  deposed  to.  You  have  stated 
that  when  you  saw  Lord  Cardigan  you 
asked  him,  if  I  understand  you,  why  he 
was  there ;  is  that  so  ? — Not  why  he  was 
there.  I  asked  him,  **What  is  your 
business,  sir  P  " 

Allow  me  to  ask  you,  with  reference  to 
what  you  said  of  Captain  Reynolds ;  when 
you  found  that  his  name  was  Lord  Oar- 
dlgayi,  you  asked  him  whether  he  had  been 
fighting  with  Captain  Reynolds  ? — I  did. 

Was  not  the  answer  that  he  gave  to  you, 
'*It  is  not  my  principle  to  fight  with 
officers  under  my  command  "  ?-— 1  showed 
the  manner  in  which  his  Lordship  spoke, 
and  I  have  given  the  reply  of  his  Lord- 
ship to  the  best  of  my  knowledge. 

Upon  your  oath  were  not  these  his 
woras,  *'  It  is  not  my  principle  to  fight 
with  officers  under  my  command  "P — I 
think  the  words  were  as  I  used  them 
formerly. 

What  were  they? — "Oh,  no;  do  you 
think  I  would  fight  with  one  of  my  own 
officers  P  "  to  the  beat  of  my  knowledge. 

Re-examined  by  the  Attorney  General, 

On  the  14th  of  September  did  you  give 
the  same  account  to  the  magistrates  of 
your  conversation  with  Lora  Cardigan 
as  you  have  given  here  ? 

Sir  William  Follett:  You  objected,  Mr. 
Attorney,  to  my  putting  that  question,  and 
their  Lordships  decided  that  it  could  not 
e  put. 

Attorney  General :  Their  Lordships  de- 
ided  that  the  question  could  not  be 
sked  without  putting  in  the  depositions, 
f  you  put  in  the  depositions,  all  objection 
s  withorawn. 

Sir   Willianh  Follett:   Their  Lordships 

lecided  that  I  could  not  put  the  question 

1  the  part  of  the  Earl  of  Cardigan^  and 

irely    my  learned  friend  cannot  do  it 

thout  putting  in  the  depositions. 


Lord  Lyndhurst:  He  cannot  put  the 
question,  even  if  he  does  put  in  the  depo- 
sitions. 

Sir  William  Follett :  No,  my  Lord,  he 
cannot. 

[The  former  part  of  the  cross-examination 
qf  the  witness  was  redd.'] 

Lord  Brougham:  Which  of  the  two 
accounts  you  have  given  do  you  abide  by  P 
Was  it  that  the  magistrates  asked  you  if 
you  had  anything  to  add  to^your  former 
statement,  and  you  said  **  No ;  "  or  was  it 
that  the  question  was  not  asked  you,  and 
you  did  not  answer  ? — I  was  simply  asked 
the  question,  **  Have  you  anything  to  add 
to  your  former  statement  P  "  Of  course  I 
took  that  as  the  statement  I  had  made  at 
large,  and  I  replied,  **  No."  I  hadnothinc 
to  add  to  my  former  statement,  because  1 
had  made  use  of  the  exact  words  I  have 
made  use  of  to-day. 

Sir  William  Follett :  Warfnot  the  former 
statement,  which  had  been  taken  down  in 
writing,  read  over  to  you  before  the  ques- 
tion was  put  whether  you  bad  anything  to 
add  to  it  r' — I  think  not.  I  think  the  book 
was  opened  in  this  way,  and  the  question 
was  put  by  the  clerk,  *'  Have  you  any- 
thing, Mr.  Busain,  to  add  to  your  former 
statement  ?  "  and  I  said,  *'  No." 

Sir  William  Follett:  My  Lords,  he  be- 
fore said  that  the  former  statement  was 
read  over  to  him  before  the  question  was 
put ;  he  now  says  that  he  thinks  it  was 
not.  Probably  your  Lordships  will  allow 
me  to  put  a  question  upon  that.  {To  the 
witness,)  I  ask  you,  upon  your  solemn 
oath,  if  the  former  statement  was  not 
read  over  to  you,  and  if  you  were  not  asked 
whether  you  had  anything  to  add  to  it  ? — 
I  think  the  question  was  asked  of  me 
before  reading  the  statement,  the  book 
being  opened  in  this  way,  **Have  you 
anything  to  add  to  your  former  state- 
ment ?  "  and  then  it  was  read  over  again 
afterwards,  and  then  I  was  asked  the 
question,  *'  Have  you  ai^ thing  further  to 
add?" 

I  understood  you  to  state  that  the  former 
statement  you  had  made  was  read  over  to 
you ;  was  that  so  P — That  portion  of  it  that 
was  taken  down  in  writing. 

The  portion  which  was  iu  writing,  and 
signed,  was  read  over  to  you  P — Yes. 

Were  you  then  asked  the  question, 
**  Have  you  anything  to  add  P  " — "  Have 
you  anything  to  add  to  your  former  state- 
ment P  " 

And  you  said,  "No"P— I  said  "No." 
The  statement  was  as  I  had  stated  it  at 
large. 

Earl  of  Radnor :  Was  it  the  whole  state- 
ment that  you  had  made  on  the  14th  of 
September  that  was  read  over  to  you  P^ 
The  whole  statement  was  not  taken  down 
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Sir  William  FoUett:  With  great  snb- 
mission,  my  Lords,  that  is  asking  the 
contents  of  the  deposition,  which  we  were 
not  allowed  to  cross-examine  to. 

Attorney  General:  There  can  be  no 
difficulty  on  the  part  of  my  learned  friend, 
for  the  depositions  are  in  court.  I  under- 
stand that  the  depositions  of  the  14th  and 
19th  are  here. 

Sir  William  Follett:  On  the  contrary, 
their  Lordships  have  told  us  that  the 
magistrates  have  returned  only  the  depo- 
sitions of  the  28th  of  September. 

Attorney  General:  1  am  informed  by 
a  gentleman  near  me,  Mr.  Cross,  that 
the  depositions  of  tho  lith  and  19th  are 
here,  and  ready  to  be  laid  upon  the  table. 

Sir  William  Follett:  But  they  ought  to 
have  been  presented  before. 

Lord  Hi{/h  Steward :  It  will  be  for  their 
Lordships  to  consider  whether  they  shall 
be  called  for  or  not. 

Earl  of  Radnor:  When  you  wore  exa- 
mined on  the  14th  of  September  did  you 
make  that  statement  to  the  magistrates  or 
to  tho  clerk  who  was  writing  cut  your 
deposition  in  order  to  show  it  to  the 
magistrates  ? — I  made  the  statement  to 
the  magistrates ;  I  was  asked  the  same 
question,  if  I  had  made  that  statement,  on 
a  subsequent  examination  before  his  Lord- 
ship ;  I  then  said  to  Mr.  Adolphus  that  T 
had  made  a  statement  in  the  first  instance, 
and  I  appealed  to  his  Lordship,  and  he  did 
not  then  deny  it ;  he  said  there  was  a 
statement  to  that  eflect. 

You  made  that  statement  to  the  magis- 
trates in  the  hearing  of  the  clerk  P — I  did. 

And  the  clerk  observed  that  it  was  not 
relevant  ? — I  understood  so. 

Sir  William  Follett:  I  do  not  know,  my 
Lords,  that  I  have  any  right  to  interpose 
when  any  question  is  put  by  any  of  your 
Lordships,  but  when  the  counsel  are  pre- 
vented by  the  House  from  putting  a  ques- 
tion, I  should  submit  that  the  question 
ought  not  to  stand  upon  the  notes. 

Earl  of  Radnor:  I  asked  the  witness 
merely  as  to  what  the  clerk  said  upon 
that  occasion  ;  that  was  my  question, 
whether  the  clerk  paid  that  that  was 
irrelevant. 

Lord  Wynford  :  Was  not  everything 
taken  down  by  the  clerk  ? — It  is  not  the 
custom  in  the  first  examination,  when  the 
magistrates  intend  to  remand,  to  take 
dovvn  the  examination  in  full.  A  minute 
is  made  sufficient  to  justify  the  magis- 
trates in  committing  the  party  for  re-ex- 
amination till  the  whole  of  the  evidence 
can  bo  gone  into. 

Charles  William  Walthew. — Examined 
by  Waddington. 

£1  am  a  chemist,  residing  and  carrying 
■on  business  at  29  in  the  Poultry.    I  Imow 


Captain  Tuclcett.  He  occupies  rooms  in 
my  house  as  offices,  and  carries  on  busi- 
ness there.  He  has  carried  on  business  in 
these  offices  nearly  fifteen  months.] 

Where  is  his  house ;  where  does  he 
live  P — Hamilton  Place,  New  Road. 

What  number  ?— No.  13. 

Tell  me  what  his  Christian  names  are, 
if  yon  know  them  P 

Sir  WiUiam  Follett :  Just  allow  me. 
You  Eay  that  he  lives  at  No.  13,  Hamilton 
Place,  New  Road ;  were  you  ever  at  that 
house  P — No. 

Waddington :  You  can  cross  -  examine 
him  upon  that. 

Sir  William  Follett :  No ;  you  ought  to 
put  the  question  yourself,  to  ascertain  his 
means  of  knowledge. 

Waddington :  I  am  now  asking  on  an- 
other point. 

Sir  WiUiam  Follett :  But  that  must  be 
founded  on  the  preceding. 

Waddington :  Not  at  all.  I  ask  now 
what  his  Christian  names  are. 

Sir  William  Follett :  Then  I  object. 

Attorney  General :  We  may  ask  what  are 
the  Christian  names  of  the  gentleman  who 
took  rooms  at  the  Poultry. 

Sir  William  Follett:  I  must  object  to 
this  course. 

Lord  High  Steward:  What  is  the  ques- 
tion P 

Waddington:  What  are  the  Christian 
names  of  this  Captain  Tuckett  that  occu- 
pies offices  at  your  house  P 

Sir  William  Follett :  That  question  can 
have  no  relevancy  to  the  inquiry  before 
your  Lordships,  unless  the  person,  whose 
Christian  name  they  are  inquiring  into,  is 
connected  in  some  way  with  the  trans- 
action ;  and  I  think  it  would  be  fairer  on 
the  part  of  the  prcsecution  not  to  take  an 
answer  to  a  question  they  put  into  the 
witness's  mouth,  without  ascertaining 
whether  he  does  or  does  not  know  the  fact 
to  which  he  deposes.  Your  Lordships  ob- 
serve the  question  my  learned  friend  put : 
he  asked  where  Captain  Tuckcti  lived,  for 
the  purpose  of  identifying  this  Captain 
Tuckett  who  carries  on  business  in  the 
Poultry  with  a  Captain  Tuckett  who  lives  in 
that  place.  I  wisned  my  learned  friend,  in 
the  first  place,  to  inquire  whether  the  wit- 
ness knew  the  fact,  and  I  suggested  the 
question  whether  he  had  been  to  that  house, 
or  had  ever  seen  Captain  Tuckett  there 
and  he  answered  in  the  negative  that  h 
never  had;  and  therefore  he  shows  tha 
he  does  not  know  the  fact  that  is  to  lejf 
to  the  second  question. 

Lord  High  Steward:  Does  that  sustain 
your  objection,  becaase  the  question  is  a? 
to  the  Christian  names  of  some  persoi 
whose  surname  is  Tuckett, 

Attorney  General :  Who  is  a  tenant  of 
the  witness. 
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Lord  High  Steward :  It  will  not  be  re- 
leyant,  unless  tfaey  connect  that  person 
irhose  Christian  name  is  spoken  to  with 
this  transaction. 

Sir  WUUam  Follett :  Then  I  submit  to 
jour  Lordships  that  it  would  be  far  more 
regular  for  my  learned  friends  to  prove 
in  the  first  instance  the  fact  of  the  witness 
having  the  means  of  knowledge,  than  to 

Sut  the  question  first  and  prove  the  foun- 
ation  afterwards. 

Lord  High  Steward :  I  agree  with  you, 
speaking  individually,  that  there  is  no 
proof  ac  present  that  that  person  lives  at 
13,  Hamilton  Place,  New  Boad. 

Attorney  Oene^'al:  I  perfectly  concur, 
my  Lords,  in  what  has  been  stated,  that 
there  is  no  evidence  of  that  at  this  mo- 
ment ;  but,  my  Lords,  we  now  simply 
Bsk  what  is  the  name  of  that  individual 
"who  rents  rooms  of  the  witness  at  the 
Poultry.  Surely  there  can  be  no  objec- 
tion to  that  question,  and  I  am  surprised 
that  any  objection  should  have  been  raised. 

Sir  William  Follett:  Then  the  preced- 
ing question  and  answer  should  be  struck 
out,  if  yoa  say  there  is  no  evidence  of  the 
fact. 

Waddington :  Answer  that  question ;  if 
you  know  what  the  Christian  names  of 
that  gentleman  are,  state  them?  —  The 
only  names  I  know  him  by  are  Harvey 
Tuckett, 

You  have  said  that  he  lived  at  13, 
Hamilton  Place ;  how  do  you  know  that  ? 
— As  being  the  reference  he  gave  me  when 
he  took  my  premises. 

Attorney  General:  lliat  is  a  declara- 
tion accompanying  the  act. 

Sir  William  Follett:  1  do  not  know 
whether  my  learned  friend  means  to  con- 
tend that  that  is  evidence  to  be  put  upon 
your  Lordship's  notes  or  not. 

Attorney  General:  I  have  no  hesita- 
tion, if  my  learned  friend  asks  the  ques- 
tion of  me,  in  saying  that  I  think  it  is 
evidence  in  this  case,  and  that  it  ought 
to  be  received.  Here  is  a  person  of  the 
name  of  Tuckett  who  takes  premises — ^ — 

Lord  High  Steward :  We  are  hardly  in  a 
position  to  say  till  we  know  when  the 
reference  was  given.  When  was  it  that 
the  reference  was  given  ?— About  last  No- 
Tember  twelvemonth. 

Attorney  General :  Upon  what  occasion  P 

Nhen  he  took  my  premises;  when  he 

ne  after  taking  my  premises. 

Save  you  sent  messages  and  addressed 

ters  to  him  there  ? — Certainly  not. 

Have  you  sent  parcels  to  him  there  P — I 

ve  forwarded  a  hamper. 

Bir  WiOiam  FoUeU :  That  is,  sent  it  by 

no  other  person  P — Yes. 

^<ord  Lyndhurst:  What  business  does 
'  Captain  Tuckett  carry  on  at  your 
">  P — An  East  India  and  colonial  agent. 


Sir  William  Follett:  I  have  no  ques- 
tion, my  Lords,  to  put  to  this  witness. 

Edward  Septimus  (7od(2.— Examined 
by  the  Attorney  General. 

What  are  you  by  business  ? — An  army 
agent. 

Do  you  know  Captain  Tuckett  P — I  do. 
Is  he  in  the  army  now  p — He  is  on  half 

pay- 
Do  you  know  in  what  regiment  he  has 

been  P — In  the  11th  Light  Dragoons. 

Do  you  know  who  pays  him  his  half 
payP — The  Paymaster  General  of  Her 
Majesty's  Forces. 

Sir  William  Follett :  How  do  you  know 
thatP 

Attorney  General:  Do  you  receive  his 
half  pay  for  him  P — I  receive  his  half  pay 
for  him. 

How  long  have  you  received  his  half 
pay  for  him  ? — Since  he  retired  on  half 
pay. 

How  long  is  that  since  p — I  do  not 
know. 

About  how  long  ? — It  may  be  three  or 
four  years. 

How  often  is  his  half  pay  payable  P — 
Quarterly. 

And  you  have  received  it  for  him 
during  that  time  P — I  have. 

Have  you  paid  it  to  him  P — I  have. 

Where  have  you  paid  it  to  him  P — At 
15,  Fludyer  Street,  my  residence. 

Have  you  never  seen  him  except  there  P 
— I  hav&not.(a) 

When  did  you  see  him  lastP — On  the 
31st,  or  about  the  31st  of  December. 

When  had  you  seen  him  before  that  P — 
About  the  30th  of  September. 

Where  did  you  see  him  then  P — At  my 
office. 

Did  he  receive  a  quarter's  half  pay  at 
that  time  P — At  that  period. 

What  is  his  Christian  name  P 

Sir  William  Follett :  Do  you  know  his 
Christian  name  P 

Attorney  General :  What  Christian  name 
has  he  gone  by  P — Harvey  Garnett  Phippe 
Tuckett. 

This  was  in  September  that  you  saw 
him  ? — It  was. 

When  before  that  had  you  seen  him  ? — 
I  cannot  say.  I  should  say  about  the 
30th  of  June  at  quarter  day.  He  came  to 
me  usually,  and  received  his  half  pay. 

You  have  not  seen  him  in  any  place 
except  in  Fludyer  Street  P — I  saw  him 
after  his  return  from  India,  I  believe,  at 
the  Minerva  Life  Insurance  Office. 

(a)  This  witnesb  was  expected  to  prove  that 
Captain  Harvey  Garnett  Phippg  Tuckett  had 
an  office.  No.  29,  Poultry.  (Further  proof  in 
Solicitor  Generars  brief.  Treasury  Solicitor'a 
Papers,  3059.) 
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You  have  not  seen  him  in  the  Poultry  ? 
—No,  I  have  not. 

Attorney  General :  My  Lords,  I  now 
with  your  Lordship's  permission  propose 
to  read  the  card.  Your  Lordships  have 
heen  pleased  to  say  that  you  would  con- 
sider whether,  upon  the  objection  taken 
by  my  learned  friend  Sir  WilUam  Follett, 
it  should  be  received  or  rejected.  Now 
would  be  the  proper  time  that  it  should 
be  read  if  your  Lordships  should  hold 
that  it  is  admissible  in  evidence. 

Lord  Brougham :  Is  this  your  case,  Mr. 
Attorney  ? 

Attorney  General :  I  should  first  wish 
to  know  whether  that  card  is  to  be  re- 
ceived or  rejected  P 

Sir  William  Follett:  I  would  suggest 
that  the  Attorney  General  should  answer 
the  question  of  your  Lordship,  because  it 
may  make  a  considerable  dinerence  as  to 
our  opposing,  or  not,  the  introduction  of 
this  card,  whether  that  is  the  close  of  his 
case? 

Attorney  General:  I  apprehend,  I  am 
now  in  a  situation  to  ask  your  Lordships 
for  your  judgment,  whether  that  card 
should  be  received  or  rejected  ? 

Lord  High  Stetvard :  You  object  to  its 
being  received,  Sir  William  Follett  ? 

Sir  WilUam  Follett  :  Certainly,  my 
Lord ;  and  I  should  wish  to  address  your 
Lordships,  if  any  doubt  is  entertained  upon 
it. 

Lord  High  8tev^a/i-d :  Their  Lordships 
are  ready  to  hear  youi*  objection. 

Sir  William  Follett :  Will  you  let  me 
look  at  the  card? 

[The  card  was  shown  to  Sir  William 
Follett.'] 

Sir  William  FoUeU :  My  Lord,  I  do  not 
think  it  necessary  to  object  to  this  card 
being  read. 

[The  card  was  delivered  in  and  read. 
**  Captain  Harvey  Tuckett,  13,  Hamilton 
Place,  New  Road,"  was  engraved  on  one 
side,  and  '*  Captain  H.  Wainwright " 
written  on  the  other.] 

Sir  William  Follett :  Is  that  your  case, 
Mr.  Attorney  General  ? 

Attorney  General:  This,  my  Lords,  is 
the  case  on  the  part  of  the  prosecution. 

Sir  William  Follett  :  This  being  the 
case  on  the  part  of  the  prosecution,  I 
shall  venture  to  submit  to  your  Lordships 
that  no  case  has  been  made  out  which 
calls  upon  the  prisoner  at  the  bar  for  an 
answer ;  and  I  think  your  Lordships  will 
see  at  once  that  my  learned  friendjs  have 
failed  in  proving  an  essential  part  of  their 
case.  Your  Lordships  will  observe  that 
every  count  of  the  indictment  contains  the 
name  of  Harvey  Gamett  Phipps  Tuckett. 

[The  learned  counsel  went  through  the 
counts.  1  Now ,  my  Lords ,  I  apprehend  that 
it  is  not  necessary  to  cite  any  authority  at 


your  Lordships'  bar,  to  show  that  the  pro- 
secutor is  bound  to  prove  the  Christian 
name  and  sumtoie  of  the  person,  against 
whom  the  offence  is  alleged  to  have  been 
committed,  and  that  if  he  fails  in  proving 
either  the  Christian  name  or  the  surname, 
he  fails  in  the  proof  of  his  case.  I  think 
your  Lordships  will  see  that  there  is  no 
evidence  whatever  to  prove  that  the  per- 
son, at  whom  the  noble  Earl  is  charged  to 
have  shot  upon  the  12th  of  September, 
was  Mr.  Harvey  Gamett  Phipps  Tuekett. 
The  evidence  before  your  Lordships  would 
rather  lead  to  the  contrary  presumption, 
if  presumption  could  be  allowed  in  such  a 
case  ;  but  I  apprehend  it  is  not  a  case  of 
presumption;  but  that  positive  evidence 
must  be  given  by  the  prosecutor  to  prove 
the  identity  of  the  person  mentioned  in 
the  indictment  as  being  the  parly  against 
whom  the  offence  is  alleged  to  have  been 
committed. 

Now,  your  Lordships  will  observe  that 
the  evidence  is  this :  they  have  called  a 
person  of  the  name  of  Codd,  who  is  stated 
to  be  an  army  agent,  and  who  receives  the 
half-pav  of  a  Captain  Tuckett,  ^rho  was 
formerly  an  oflScer  in  the  11th  Dragoons. 
Codd  states    that  the    Mr.    Tuckett,  for 
whom  he  received  the  half-pay,  is  named 
Harvey  Gamett  Phipps  Tuckett.    Is  there 
anything  at  all  before  your  Lordships  to 
identify  that  Mr.  Tu^ckett  with  the  person 
who  is  said  to  have  been  at  Wimbledon 
Common    on   the    12th    of    September? 
There   is  nothing  whatever.      Mr.    Codd 
does  not  know  where  that  Mr.   Tuekett 
lives ;  he  never  saw  him  at  any  place  but 
at  his  own  oflBce  in  Fludyer  Street,  and 
once  at  an  insurance  office,  shortly  after 
his  return  from  India.     There  is  nothing 
at  all  to  show,  therefore,  that  that  gen- 
tleman for  whom  he  received  the  half-pay 
is  in  any  way  connected  with  this  transac- 
tion.   Then,  my  Lords,  what  is  the  other 
evidence  on  this  point  P    A  witness  comes 
from  the  Poultry,  and  states  that  a  Cap- 
tain Tuckett  occupies  rooms  in  his  house 
and  carries  on  the  business  of  an  Indian 
and  colonial  agent,  and  he  states  that  his 
name  is  Harvey  Tuckett,  but  that  he  deep 
not  know  his  other  Christian  names,  and 
does  not  know  where  he  lives.    There  is, 
therefore,  no  evidence  whatever  to  con- 
nect the   Captain  Tuckett,  spoken  of  ^^ 
Mr.  Codd  as  beaiiiig  those  Christian  nan 
with  the  Captain  Tuckett  spoken  of  by  i 
other  witnesses.    There  is  not  a  tittle 
evidence,  there  is  not  a  scintilla  of  e\ 
dence,  to  connect  that  Captain  Tuckett, 
whom  Mr.  Codd  speaks,  with  the  gentlemi 
who  is  supposed  to  have  been  encaged  i' 
this  transaction ;  and,  therefore,  I  subm: 
that  mj  learned  friend  friend  has  entirel: 
failed  in  one  essential  part  of  the  proof  h 
this  prosecution. 
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My  Lords,  tbie  point  has  been  expressly 
decided  in  the  case  of  The  King  y.  J2o&in- 
Bon,(a)  and  it  is  laid  down  in  all  the  books 
upon  the  point,  that  it  is  essentially  neces- 
sary to  prove  the  Christian  name  and  sur- 
name of  the  party  against  whom  the  offence 
is  alleged  to  nave  been  committed ;  and  in 
this  case  yonr  Lordships  will  observe  that 
that  is  the  point  I  am  taking  upon  these 
authorities,  that  there  is  no  proof  of  the 
Christian  name  or  sarname  of  the  gentle- 
man who  was  upon  Wimbledon  Common 
upon  that  day,^of  the  Christian  name,  I 
should  rather  say,  because,  that  a  Mr. 
Tuoketi  was  there,  may  be  taken  from  the 
other  evidence,  the  evidence  of  Dann,  but 
there  is  no  evidence  to  show  the  Christian 
name  of  the  gentleman  who  was  there 
upon  that  day. 

Lord  Mi{/h  Stetoard:  Strangers  must 
withdraw. 

Attorney  Oeneral:  Your  Lordships  will 
allow  me  to  'say  a  few  words  in  answer 
to  the  objection.  My  Lords,  the  question 
is,  whether  there  be  any  evidence  what- 
ever to  prove  the  fact  of  the  Christian 
name  of  Captain  TucJeettt  the  gentleman 
wounded.  If  there  be  the  smallest  scin- 
tilla of  evidence  upon  this  point,  the  prose- 
cution cannot  be  stopped  upon  this  ground. 
We  are  now  in  a  sitaation  as  if  the  trial 
were  before  a  jury,  and,  at  the  close  of  the 
case  for  the  prosecution,  the  lean\ed  judge 
were  asked  to  direct  the  jury  to  acquit,  upon 
the  ground  that  there  was  no  evidence  at 
all  for  their  consideration.  My  Lords,  I  say 
that  if  this  case  were  before  a  jury  there 
would  be  abundant  evidence  for  the  con- 
sideration of  a  jury,  from  which  the  jury 
would  have  no  difficulty  in  inferring  that 
the  name  of  the  party  wounded  in  this 
case  was  Harvey  Qamett  Fhiwps  Tuckett 

Now,  my  Lords,  how  does  the  case 
stand  P  My  learned  friend  withdrew  all 
objection  to  the  reading  of  the  card. 
Welly  then,  the  gentleman  who  was 
wounded,  at  whom  the  Earl  of  Cardigcm 
shot  on  the  12th  of  September,  was  a 
Captain  Tuekett,  It  was  Captain  Harvey 
TuckeU.  We  have  got  so  far  as  to  one  of 
his  names.  Now,  my  Lords,  how  does  it 
stand  with  regard  to  the  rest?  Am  I 
obliged  to  call  the  clerk  of  the  parish 
where  he  was  baptized  in  order  to.  prove 
his  baptismal  register  ?  Am  I  obliged  to 
»11  his  father  or  his  mother,  or  his  god- 
.athers  and  godmothers,  to  prove  the  name 
that  was  given  to  him  at  the  baptismal 
font  P  I  apprehend  that  such  eviaence  is 
wholly  unnecessary,  and  that,  if  from  the 
facts  that  are  proved  any  reasonable  man 
would  draw  the  inference  that  we  wish  to 
«  drawn,  there  is  abundant  evidence  to 


(a)  HpJt  X.P.C.  595. 


be  submitted  to  a  jury ,  and  to  be  submitted 
to  your  Lordships. 

My  Lords,  we  have  it  in  evidence,  and 
I  suppose  my  learned  friend  will  not  deny, 
that  there  is  abundant  evidence  to  show 
that  the  Captain  TtickeU  that  was  wounded 
lived  at  No.  13,  Hamilton  Place,  New 
Boad.  There  the  witness  Dann  goes  for 
him  three  times ;  each  time  he  asks  for 
Captain  Tuekett,  and  each  time  he  is  in- 
troduced to  a  gentleman  answering  to 
the  name  of  Captain  Tuekett  Now,  ray 
Lords,  we  go  by  steps.  Is  there  any 
doubt  that  it  was  that  Captain  TuckeU 
who  took  the  premises.  No.  29,  in  the 
Poultry  P  At  the  time  that  he  did  so,  he 
gave  a  reference  to  No.  13,  Hamilton 
Place,  New  Eoad.  Then,  although  there 
is  no  positive,  direct,  and  demonstrative 
evidence,  your  Lordships  would  not  doubt 
that  there  is  sufficient  evidence,  to  show 
that  the  person  who  took  this  place  of 
business  in  the  Poultry  under  Mr.  Walthew 
was  the  same  Captain  Tuekett  who  lived 
at  No.  13,  Hamilton  Place,  New  Bead, 
and  who  was  the  antagonist  of  the  Earl  of 
Cardigan  on  the  I2th  of  September  on 
Wimbledon  Common. 

Then,  my  Lords,  we  have  only  one  other 
stage,  and  that  is  to  see  whether  that 
Captain  TuckeU  is  the  Captain  TuckeU  of 
whom  Mr.  Godd  speaks.  Mr.  Codd  says 
that  the  Captain  Tuekett  of  whom  he 
speaks,  and  whose  name  he  proves  to  be 
Hwrvey  GameU  Phipps  TuckeU,  had  been 
in  the  11th  Hussars,  a  regiment  which 
had  been  commanded,  and  still  is  com- 
manded, by  the  Earl  of  Cardigan. 

Sir  Willium  Follett :  There  is  no  proof 
of  that  whatever. 

Atiomey  General :  There  is  abundant 
proof  of  it. 

Sir  William  Follett:  There  is  no  evi- 
dence whatever  that  Lord  Cardiga/n  is 
colonel  of  the  11th  Hussars. 

AtUyi^ey  General:  It  was  so  stated  by 
the  policeman  at  the  bar ;  he  said  so  in 
the  most  distinct  terms.  It  will  be  found 
in  the  shorthand  writer's  note.  He  said 
so  most  distinctly,  and  he  was  not  cross- 
examined  upon  It.  Then  my  Lords,  a 
Captain  Tuekett  whose  name  is  Harvey 
GameU  Phippe  Tuekett  was  proved  by  Mr. 
Godd  to  have  been  in  the  11th  Hussars, 
the  Earl  of  Cardigan's  regiment.  He 
gave  him  his  card  with  *  •  1 1th  Hussars  '* 
upon  it. 

Sir  William  Follett:  You  really  are 
quite  mistaken. 

AUomey  General:  Then  this  Captain 
TuckeU,  whose  name  is  Harvey,  has  one 
name  at  least  corresponding  with  that  of 
the  Captain  TuckeU  who  fought  the  duel 
on  Wimbledon  Common.  Then,  will  your 
Lordships  require  positive  strict  evidenoe 
that  shall  amount  to  demonstration  with 
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respect  to  the  other  Christian  names?  If 
there  is  evidence  from  which  the  inference 
may  fairly  be  drawn,  is  not  that  sufficient 
for  this  or  any  other  court  of  justice? 
Then,  my  Lords,  here  is  a  Captain  TttcJcett 
whose  name  is  proved  to  be  Harvey  Gamett 
Phippe  Tuckett, — who  bad  been  in  the  11th 
Hussars, — who  had  retired  three  or  four 
years  ago,— who  has  received  his  half-pay 
quarterly  as  the  quarter  came  roana, — 
who  came  to  receive  it  in  Flndyer  Street 
from  Mr.  Codd,  his  agent.  May  it  not 
fairly  be  inferred  by  any  one  of  your 
Lordships  that  this  Captain  Tuclcett  was 
the  same  Captain  Tuckett  who  had  a  place 
of  business  in  the  Poultry,  who  had  a  house 
at  No.  13,  Hamilton  Place,  New  Road,  and 
who  fought  the  duel  on  the  12th  of  Sep- 
tember on  Wimbledon  Common.  Is  there 
not  evidence  from  which  that  identity 
may  fairly  be  inferred  P  Is  the  prosecu- 
tion to  be  stopped  upon  the  ground  that 
there  is  no  evidence  whatever  to  go  to  the 
jury,  or  to  go  to  your  Lordships,  judging 
of  the  facts ;  that  there  is  no  particle  of 
evidence  to  show  that  this  Captain  Tuckett^ 
whose  name  is  proved  to  be  Harvey  Qar- 
nett  Phipp8  Tuclcett^  was  the  same  Captain 
Tuckett  who  was  the  antagonist  of  the  Earl 
of  Cardigan  ? 

My  Lords,  I  believe  there  is  no  human 
being  who,  having  heard  this  evidence 
out  of  a  court  of  justice,  would  for  one 
moment  hesitate  in  drawing  the  inference ; 
and  I  apprehend  that  what  would  be  suffi- 
cient to  convince  a  reasonable  man  out 
of  a  court  of  justice  ought  to  convince  a 
person  sitting  as  a  judge  in  a  court  of 
justice,  if  it  be  admissible  according  to 
the  rules  of  evidence.  Now,  my  Lords, 
would  any  person  out  of  a  court  of  justice 
doubt  for  one  moment,  that  this  Captain 
Ttickettf  of  whom  you  have  had  evidence, 
is  the  same  individual  who  fought  the 
duel  with  the  Earl  of  Cardigan  upon  the 
12th  of  September?  Well,  then,  if  that 
inference  would  necessarily  be  drawn  out 
of  a  court  of  justice,  shall  it  be  said  that 
in  a  court  of  justice  there  is  not  any 
scintilla  of  evidence  from  which  such  an 
inference  can  be  drawn  ?  My  Lords,  I  do 
think  that  this  would  be  a  most  unsatis- 
factory conclusion  of  such  a  trial,  and 
that  your  Lordships  will  by  no  means  put 
a  stop  to  this  inquiry  upon  such  an  objec- 
tion. Your  Lordships  will  weigh  the 
evidence  iairly  and  deliberately  ;  if  you 
think  that  it  does  not  amount  to  proof — 
that  it  does  not  convince  you  conscien- 
tiously that  this  is  the  same  individual, 
of  course  you  will  acquit,  you  will  say, 
•*  Not  guilty,  upon  my  honour ;  "  but  you 
will  not  stop  the  prosecution  upon  this 
objection  which  I  think  must  be  con- 
sidered as  entirely  unfounded. 

Sir  William  FolleU :  My  Lords,  I  will 


trouble  your  Lordships  very  shortly  in- 
deed in  answer  to  the  Attorney  OeneraL 
It  may  be  a  very  unsatisfactory  termina- 
tion of  this  prosecution  to  the  parties 
conducting  it.  It  may  be,  that  after  all 
the  care  and  search  they  have  made,  they 
have  failed  in  proving   a  very  essential 

rrt  of  the  case  for  the  prosecution.  But 
apprehend  that  this  is  not  a  case  in 
whicn  the  noble  Lord  at  the  bar  is  to 
appeal  to  the  honour  or  the  consciences 
of  your  Lordships.  The  question  is  here, 
whether  the  prosecutor  has  given  any 
evidence  at  all  to  prove  an  essential  part 
of  the  case  for  the  prosecution;  and  I 
think  that  in  a  very  few  words  I  can  show 
your  Lordships  that  he  has  given  no 
evidence  at  all. 

My  learned  friend  asked  whether  the 
clerk  of  the  parish,  or  the  father  or  mother 
of  Captain  Tiickett,  are  to  be  called  to  prove 
his  Christian  names.  That  is  not  my  ob- 
jection, and  the  Attorney  General  knows  it 
perfectly  well.  It  is  not  that  we  object 
that  the  clerk  of  the  parish  or  the  pnrents 
should  be  called,  but  what  we  object  is 
this,  that  they  have  called  a  person  of  the 
name  of  Codd  who  has  proved  that  he 
knows  a  Captain  Tuckett  who  bears  these 
Christian  names,  but  he  gave  no  evidence 
at  all — no  scintilla  of  evidence  (I  will  take 
the  very  words  of  my  learned  friend  the 
Attorney  General) — no  scintiUa  of  evidence 
vo  connect  that  Captain  Tuckett  with  the 
gentleman  who  was  upon  Wimbledon  Com- 
mon on  the  12th  of  September. 

your  Lorde^hips  will  obseinre  that  it 
depends  altogether  upon  the  evidence  of 
Mr.  Codd,  because  Mr.  Codd  is  the  person 
who  is  to  speak  to  the  Christian  name, 
and  he  is  to  show  that  the  person  of  whom 
he  speaks  is  the  Captain  Tuckett  to  whom 
the  rest  of  the  evidence  refers.  Now 
what  is  the  proof  of  it?  My  learned 
friend  says  that  that  Captain  Tuckett  was 
formerly  in  the  llth  Dragoons.  Does  any 
judge  who  hears  me  feel  prepared  to  say 
that  he  would  leave  it  as  a  question  for  a 
jury,  whether  Captain  TucketVs  Christian 
names  had  been  proved,  upon  the  mere 
fact  that  he  had  formerly  been  in  a  par- 
ticular regiment,  and  that  a  person  with 
those  names  had  been  in  the  same  regi- 
ment ?  There  is  no  statement  made  by 
Mr.  Codd  but  this,  that  on  the  30th  Septem- 
l>er  the  Captain  Tuckett  of  whom  he  speaks 
was  at  his  house  with  him;  and  there 
is  rather  an  inconsistency,  as  far  as  thai 
goes,  because  the  fact  of  his  appearing 
there  upon  the  30th  of  September  is  in- 
consistent with  the  evidence  given  in  this 
case,  that  he  could  not  attend  before  the 
magistrates  till  the  14th  of  October  in  con- 
sequence of  a  wound ;  and  yet  the  Captain 
Tuckettf  of  whom  Mr.  Codd  speaks,  was  at 
his  house  upon  the  30th  of  September. 
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My  learned  friend  the  Attorney  Qeneral 

asked  whether  any  person  out    of   this 

house  would  doubt  that  they  were  the 

same  person.     May  1  ask  whether  that 

IS  the  way  in  which  a  prosecution  for  a 

criminal    offerxe,   or  cvon  a  proceeding 

in  a  civil  matter,  is  to  be  tried  P    That 

your  Lordships  out  of  this  house,  after 

hearing  all  that  has  been  said  about  this 

matter,  and  all  that  has  been  written  in 

the  newspapers  day  after  day,  may  rbe 

satisfied  that  the  Captain  Tuckeitt  spoken 

of  by  the  witness,  is  the  gentleman  who 

was  at  Wimbledon  Common  on  the  12fch 

September,  is  one  thing.    It  is  possible 

that  you  might  draw  that  inference.    But 

your  Lordships  are  now  sitting,  as  if  you 

had  never  heard  one  word  of  this  matter 

before.     You  aro  now  sitting  as  judges 

to  decide  upon  the  evidence  in  the  case. 

Your  Lordships  are  to  dismiss  from  year 

minds  everything  that  you  have  heard  or 

read  in  relation  to  it,  and  you  are  then  to 

say  whether,  because  a  Captain  TuckeU, 

who  was  formerly  in  the  11th  Dragoons, 

bears  a  certain  Christian  name,  he  is  the 

same  Captain  Tuckett  who  fought  a  duel 

upon  Wimbledon  Common. 

My  learned  friend  the  Attorney  OeneraZ, 
I  will  venture  to  say,  from  the  mode  in 
which  he  answered  this  objection,  knew 
perfectly  well  that  he  had  failed  in  prov- 
ing his  case ;  and  that  was  the  meaning 
of  hi3  going  step  after  step  in  the  way 
he  did.     He  proves  that  Captain  Tuckefi 
lived    at    13,    Hamilton    Place.      How 
does  that  connect  him  with  the  evidence 
of   Mr.   Codd  ?     How  does   my  learned 
friend  show  that  the  Captain  Ttickett  of 
whom  Mr.  Codd  is  speaking  is  the  Captain 
Tuckett  who  lived  at  Hamilton  Place,  and 
who   had   offices   at  the  Poultry?      Mr. 
Oodd  does  not  know  it;   he  never  saw 
him  at  the  Poultry ;  he  never  saw  him  at 
Hamilton  Place  ;    he   has  no    reason  to 
know  that  he  lives  there.     The  whole  of 
the  evidence  is  this :  that  Mr.  Codd  knows 
a  gentleman  of  the  name  of  Harvey  Gar^ 
neti  Fhipps  Tuckett,  and  that  that  gentle- 
man was  formerly  in  the  11th  Dragoons, 
and  that  he,  Mr.  Codd,  received  his  half 
pay;  but  there  is  no  evidence  that  that 
was  the  person  who  was  upon  Wimble- 
don Common.    My  Lords,  I  say  that  my 
learned  friend  the  Attorney  General  has 
stinctly  failed,  and  I  say  that  he  knows 
He  knows  that  there  is  no  evidence 
connect  the  person,  of  whom  Mr.  Codd 
speaking,  with  any  person  connected 
ith  this  transaction.    My  learned  friend 
id  that  he  obtains  from  the  card  one  of 
e  Christian  names  ' '  Harvey  Tuckett,'*  Is 
At  to  be  proof  that  the  person  named  in 
is  indictment,  "  Harvey  Gamett  Phipps 
xkett/*  is   the   same   person?     I  ask 
~^her  any  one  of  the  judges  would 
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leave  that  question  to  a  jury.  There 
might  be  two  persons  of  the  name  of 
'*  Harvey  Tuckett*'  Nay,  when  my  learned 
friend  is  referring  to  matters  out  of  this 
house,  we  know  that  in  the  very  regi- 
ment commanded  by  Lord  Cardigan, 
there  were  two  gentlemen  of  the  same 
surnanae,  and,  I  believe,  of  the  same 
Christian  name. (a)  But  the  question  is 
this—not  what  your  Lordships  know  oat 
of  this  house,  nor  what  your  Lordships 
may  surmise  or  conjecture— but,  sitting 
as  judges  in  a  criminal  case,  looking  at 
the  evidence  alone,  is  there  any  evidence 
before  your  Lordships  to  prove  that  the 
gentleman  who  was  upon  Wimbledon 
Common  bears  the  Christian  name  and 
surname  of  **  Harvey  Gamett  Phipps 
Tuckett  r*  My  Lords,  I  submit  that  there 
is  no  evidence  of  it  whatever ;  and  how- 
ever unsatisfactory  a  termination  it  may 
be  to  the  persons  conducting  this  prosecu- 
tion, that  your  Lordships  will  feel  that 
they  have  failed  in  an  essential  part  of  it, 
and  that  the  prisoner  now  at  your  Lord- 
ships' bar  ought  not  to  be  called  upon  for 
any  defence  to  this  case. 

Lord  High  Steward:  When  this  objec- 
tion was  taken,  I  thought  the  proper 
course  would  be  for  strangers  to  with- 
draw. I  think  that  is  the  proper  course, 
and  ti^at,  when,  in  a  criminal  court,  an 
objection  is  taken  that  there  is  no  evidence 
to  go  to  the  jury,  the  judge  should  then 
make  up  his  mind  whether  there  is  such 
evidence  or  not.  The  learned  counsel, 
however,  did  not  object  to  the  argument 
of  the  Attorney  General,  and  therefore  I 
did  not  think  it  right  to  interpose,  in 
order  to  prevent  his  being  heard.  But  I 
wish  to  say,  with  a  view  to  the  genei-al 
administration  of  criminal  justice,  that 
the  utmost  that  is  ever  required  from  the 
counsel  for  the  prosecution,  who  is  so 
challenged,  is  to  point  out  those  parts  of 
the  evidence,  upon  which  he  relies  to 
make  out  the  case  to  be  submitted  to  the 
jury.  I  do  not  recollect  any  case,  in 
which  an  argument  has  been  entered  into 
upon  such  an  occasion.  Generally  speak- 
ing, I  believe  the  practice  has  been  to  pre- 
vent any  such  argument  from  being  heard 
in  that  stage  of  the  case.  I  mention  this 
with  a  view  to  the  consequences,  which 
may  be  of  some  importance  in  the  pi*ac- 
tice  of  criminal  courts  ;  and  I  now  move 
your  Lordships  that  strangei-s,  as  I  first 
sugcested,  be  directed  to  withcbraw. 

The    counsel  were    directed  to    with- 
draw. 

Strangers  were  directed  to  withdraw; 


(a)  Captain  J.  W.  Reynolds  and  Captain 
B.  A.  Reynolds.  As  to  Lord  Cardigan's  differ- 
ences with  these  officers,  see  Ann.  Reg.  1840, 76 
and  263. 
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and  the  Earl  of  Cardigan  retired  in  the 
cnstody  of  the  Teoman  Usher. 

His  Grace  the  Lord  High  Steward  re- 
turned to  his  chair. 

The  Lord  Bishop  of  Llandaff^  in  the 
absence  of  the  Lord  Archbiehop  of  Can- 
terbury,  for  himself  and  the  rest  of  the 
biBhops,  delivered  the  following  protesta- 
tion, which  they  desired  shonld  be  entered 
on  the  Jonrnals  of  the  House,  (a) 

The  protestation  was  read  as  follows : — 

"  The  Lords  Spiritual  of  the  Hoase  of  Peers 
do  desire  leave  of  this  House  to  be  absent  when 
judgment  is  given  upon  James  Thomas,  Earl  of 
Cardigan,  saving  to  themselves  and  to  their  suc- 
cessors ail  such  right  in  judicature  as  they  have 
by  law,  and  of  right  ought  to  have. 

The  objection  taken  by  the  counsel  for 
the  £arl  of  Cardigan  was  considered. 

(&)The  Lord  High  Stewa&d  spoke  to 
the  following  effect : — 

My  Lords,  as  none  of  your  Lordships 
appear  disposed  to  address  the  House,  it 
occurs  to  me  that  I  may  possibly  be  ex- 

r»cted,  as  holding  the  great  office  which 
have  the  honour  to  fill,  to  state  my  view 
of  the  circmnstances  in  which  we  are 
placed,  and  my  opinion  of  the  course 
which  it  may  be  most  proper  for  your 
Lordships  to  pursue. 
The  learned  counsel  who  conduct  this 

Erosecution  having  closed  their  case,  and 
lid  before  your  Lordships  all  the  evidence 
which  they  mean  to  offer,  the  defenders 
of  Lord  Cardigan,  in  conformity  with 
the  usual  practice  of  our  criminal  courts, 
have  objected  that  that  evidence  is  insuffi- 
cient to  make  out  the  charge,  and  now 
require  your  Lordships,  instead  of  calling 
upon  the  prisoner  for  his  defence,  to  pro- 
nounce his  sentence  of  acquittal  imme- 
diately. 

The  charge  is,  as  your  Lordships  are 
well  aware,  that  the  Earl  of  Cardigan  fe- 
loniously and  maliciously  shot  with  a 
loaded  pistol  at  a  person  named  in  the  in- 
dictment Harvey  Gamett  Fhipps  TucJcett. 
The  defect,  upon  which  the  learned  counsel 
rely,  is  this :  that  no  proof  has  been  ad- 


(a)  In  the  case  of  Lord  Danhy  and  the  Five 
Popish  Lords  it  was  resolved  that  "  the  lords 
spiritual  have  a  right  to  stay  in  court  in  capital 
cases  till  such  time  as  judgment  of  death  comes 
to  be  pronounced."  73  Lords'  Journ.  16 ;  7 
St.  Tr.  1269. 

In  1692  it  was  resolved  by  the  House  of  Lords 
that  "  bishops  are  lords  of  Parliament  only,  but 
not  peers,  for  they  are  not  of  trial  by  nobility." 
Lords'  S.O.  79  ;  see  further  Post.  244 ;  34  St.  Tr. 
162,  Index  tit.  "Bishop;"  Stubbs's  Constitu- 
tional History  (1890),  vol.  8,  p.  458. 

(6)  This  is  introduced,  though  not  in  con- 
formity with  precedent  (having  passed  while 
the  House  was  in  deliberation  with  closed 
doors),  by  the  special  direction  of  the  House. 


dnoed  that  the  party,  at  whom  the  loaded 
pistol  was  directed,  bore  that  name. 

It  is  proper,  in  the  first  place,  to  ob- 
nerve  that  the  law  certainly  requires  such 
proof  to  be  given.  The  law  would  give 
no  countenance  to  the  opinion  that,  where 
the  injury  itself  is,  in  fact,  well  esta- 
blished, the  name  or  names  borne  by  the 
injured  party  may  be  considered  as  im- 
material. If  he  is  unknown,  (a)  a  special 
proTision  is  made  for  that  case;  but  he 
ought  to  be  truly  described,  if  he  is 
known,  by  those  who  prefer  the  bill  of 
indictment  before  the  grand  jury  ;  they 
ought  to  have  some  evidence  of  his  using 
or  bearing  the  name  set  out  in  the  in- 
dictment. The  offence  is,  indeed,  in  its 
own  nature  the  same,  whether  commit- 
ted against  the  person  of  Thomas  or  of 
John ;  but  the  fact  must  be  truly  stated, 
and  every  material  allegation  must  be 
proved  ;  and  if  the  act  is  charged  as  com- 
mitted against  John,  and  proved  to  have 
been  committed  against  Thomas,  that 
variance  entitles  the  prisoner  to  an  ac- 
quittal; and  if  it  is  not  proved  to  have 
been  committed  against  John,  the  case 
equally  falls  to  the  ground.  The  reasons 
on  which  this  rule  of  practice  may  have 
been  founded  your  Lordships  will  not  ex- 
pect me  to  discuss.  The  existence  of  the 
rule,  and  its  constant  application  admit 
of  no  doubt.  There  would  be  little 
hazard  in  asserting  that  no  year  passes 
without  some  example  of  acquittals  takins 
place  in  some  of  tne  courts  by  reason  <n 
mistakes  or  defects  of  this  kind.  Doubts 
have  sometimes  arisen  en  the  sufficiency 
and  propriety  of  the  designations  given 
by  bills  of  indictment  to  parties  injured ; 
and  the  fifteen  judges,  to  whom  reference 
has  been  made  on  such  occasions,  have  in- 
variably acted  upon  that  rule,  and  decided 
cases  of  the  utmost  importance  in  accord- 
ance with  it.  (6) 

Your  Lordships  therefore  have  now  to 
examine  the  evidence  adduced,   with   a 
view  to  the  sufficiency  of  the  proof  of 
this    necessary  fact.      I    shall  take    the 
liberty  of  shortly  recapitulating  what  the 
witnesses  have  sworn.     For  this  purpose, 
my  Lords,  it  will  be  convenient  to  assume 
at  present  that  the  noble  Lord  now  on  his 
trial  was  seen  on  Wimbledon  Common  to 
fire  his  loaded  pistol  at  a  person  who 
passed  by  the  name  of  Harvey  TuckeU. 
and  wounded  him,  and  that  the  woun< 
person,  who  gave  his   card  as    Capt 
Harvey  Tuckett,  No,  13,  Hamilton  Pla 
was  afterwards  seen  living  there.    "WL 
remains  then  to  be  proved  is  that  th 
Harvey  Tuckett  is  the  person  mentione 


(o)  2  Hale,  P.C.  621. 
(6)  See  above,  p.  601(a). 
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in  the  indictment,  that  is,  that,  in  addition 
to  those  two  names,  he  bore  the  names 
also  of  Oamett  Phippa,  On  this  point, 
fill  who  proYe  the  facts  just  eDumerated 
are  wholly  silent ;  but  other  witnesses  are 
brought  forward  for  the  express  and  only 
purpose  of  showing  to  your  Lordships  the 
existence  of  a  gentleman  called  Harvey 
€h,mett  Fhipps  Tuchett,  and  his  identity 
•with  the  person  wounded 

Mr.  Charles  William  WaUhew  deposed 
that  he  knows  a  person  called  Captain 
jTucJcett,  who  occupied  apartments  in  the 
-witness's  house,  m  the  Poultry,  as  an 
office  for  carrying  on  some  business  in 
the  city.  When  asked  what  were  the 
names  of  Captain  TucJcett,  he  said  he 
knew  him  by  no  other  name  than  that  of 
JSarvey  Tuchett;  adding,  howcTcr,  that 
this  person  lived  at  ]So.  13,  Hamilton 
Place,  New  Boad.  But  he  further  stated 
that  he  had  never  seen  him  in  Hamilton 
Place,  nor  knew  of  his  living  there,  ex- 
oept  from  the  circumstauces  of  his  giving 
that  address,  when  he  hired  his  omce  in 
the  witness's  house,  and  of  the  witness 
having  forwarded  a  hamper  to  him  at 
that  address,  of  which  he  heard  no  more. 
Your  Lordships,  therefore,  will  observe 
that  by  this  evidence  nothing  is  brought 
to  your  knowledge,  but  the  fact  that 
some  person  calling  himself  Harvey  Twy 
hett,  stated  also  that  he  resided  at  No.  13, 
Hamilton  Place.  The  witness  knows 
nothing  whatever  of  the  party's  numerous 
names,  and  of  his  residence  he  knows 
nothing,  except  as  before  stated.  His 
lodger,  by  givmg  the  reference,  no  more 
proved  that  he  resided  there  than  the 
wounded  man  proved  the  same  fact  by 
giving  his  card,  which  was  not  pretendea 
to  furnish  any  proof  of  the  residence, 
except  in  combmation  with  his  being 
seen  there  afterwards.  But  even  if  the 
reference,  combined  with  the  forwarding 
of  the  hamper,  had  proved  that  he  resided 
at  Hamilton  Place,  there  is  no  proof  that 
he  bore  the  four  names  stated  in  the  in- 
dictment. 

The  other  witness  was  Mr.  Edward  Sep^ 
Hmue  Codd,  an  army  agent,  who  is  ac- 
quainted with  a  person  fully  answering 
the  designation  in  the  indictment,  Harvey 
Qcvmett  Phipps  Tnekett.    He  knows  him 
as  a  captain  on  half-pay,  who  formerly 
elonged  to  the  11th  regiment  of  Ligb^ 
dragoons,  and  the  witness  has  received 
ais  half-pay  for  him  quarterly  for  three  or 
four  years.    But  the  place,  at  which  he  has 
been  in  the  habit  of  paying  the  money  to 
Mm,  is  the  witness's  own  house  in  Fludyer 
Street.    He  did  so  on  the  30th  of  Septem- 
)er  last,  during  the  period  for  which  the 
nagistrate's  examination  of  the  wounded 
nan  had  been  suspended  on  accoant  of 


the  injury  inflicted  upon  him.  This  wit- 
ness does  not  appear  even  to  have  heard 
of  his  Captain  Tuchett  as  residing  in  Hamil- 
ton Place. 

Here,  then,  is  an  absolute  want  of  cir- 
cumstances to  connect  the  individual  at 
whom  the  pistol  was  fired,  and  who  after- 
wards was  seen  wounded  in  Hamilton 
Place,  with  the  half-pay  officer  known  to 
Mr.  Oodd  as  bearing  the  names  set  forth 
in  the  indictment  on  which  your  Lord- 
ships are  sitting  in  judgment.  For  the 
mere  fact  of  the  wounded  person  bearing 
some  of  the  names  used  by  the  half -pay 
officer  is  no  proof  that  the  former  and  the 
latter  are  the  same ;  and  the  representa- 
tion by  that  officer  of  his  having  held  a 
commission  in  the  same  regiment  of  which 
Lord  Cardigan  told  the  policeman  that  he 
himself  was  colonel  (which,  coupled  with 
the  actual  receipt  of  half-pay,  may  suffi- 
ciently prove  that  fact)  cannot,  I  appre- 
hend, be  turned  into  a  presumption  that 
those  two  individuals  would  meet  in  hos- 
tile array.  Here  are  two  distinct  lines  of 
testimony,  and  they  never  meet  in  the 
same  point. 

In  the  course  of  the  argument  at  the 
bar  in  behalf  of  the  prosecution,  your 
Lordships  were  asked  what  proof  of  a 
name  could  reasonably  be  expected,  and 
whether  justice  ought  to  be  defeated  for 
want  of  the  baptismal  register  of  a  party 
described.  If  I  were  bound  to  give  an 
answer  to  this  question,  I  should  say  in 
general  terms  that,  whatever  fact  requires 
proof  in  the  course  of  any  judicial  pro- 
ceeding ou^ht  to  be  made  out  by  adequate 
means  b^  Sie  party  on  whom  the  burden 
of  proof  IS  cast  by  the  law,^that  is,  by  the 
prosecutor  of  an  indictment,  where  the 
plea  of  not  guilty  puts  in  issue  all  the  facts 
that  go  to  make  up  the  offence  charged. 
But  it  was  not  contended  at  the  bar  that  any 
proof  from  the  baptismal  register  was  in- 
dispensable, or  that  it  would  not  be  enough 
to  produce  evidence  of  the  party's  bearing, 
using,  ur  being  known  by  the  name  attri- 
buted to  him.  It  was  not  urged  that  Mr. 
Codd's  knowledge  that  the  person  of  whom 
he  spoke  used  the  four  names  in  the  in- 
dictment might  not  rationally  convince 
your  Lordships  that  the  four  names  belong 
to  that  person  ;  but  it  was  urged  that  the 
person  using  and  owning  the  four  names 
was  not  shown  to  be  the  same  person  who, 
under  the  name  of  Captain  Harvey  Tuchett^ 
had  been  engaged  in  the  duel  fought  on 
Wimbledon  Common. 

No  fact  is  easier  of  proof  in  its  own  na- 
ture, and  numerous  witnesses  are  always 
at  hand  to  establish  it  with  respect  to  any 
person  conversant  with  society.  In  the 
present  case  the  simplest  means  were  ac« 
cessible.    If  those  who  conduct  the  prose* 
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cntion  had  obtained  your  Lordships*  order 
for  the  appearance  at  yoar  bar  of  Captain 
Tuckett,  and  if  the  witnesses  of  the  doel 
had  deposed  to  his  being  the  man  who  left 
the  field  after  receiving  Lord  Cardigan's 
shot,  Mr.  Codd  might  have  been  asked 
whether  that  was  the  gentleman  whom  he 
knew  by  the  four  names  set  forth  in  the 
indictment.  His  answer  in  the  affirmative 
would  have  been  too  conclnsive  on  the 
point  to  admit  of  the  present  objection 
being  taken. 

Several  other  methods  of  proof  will 
readily  suggest  themselves  to  your  Lord- 
ships' minds.  Even  if  obstacles  had  been 
interposed  by  distance  of  time  and  place, 
by  the  poverty  of  those  seeking  to  enforce 
the  law,  by  the  death  of  witnesses,  or  other 
casualties,  it  cannot  be  doubted  that  the 
accused  must  have  had  the  benefit  of  the 
failure  of  proof,  however  occasioned  ;  and 
here,  where  none  of  those  causes  can  ac- 
count for  the  deficiency,  it  seems  too  much 
to  require  that  your  Lordships  should 
volunteer  the  presumption  of  a  fact  which, 
if  true,  might  have  been  made  clear  and 
manifest  to  every  man*s  understanding  by 
the  shortest  process.  Your  Lordships 
were  informed  that  no  person  out  of  doors 
could  hesitate,  on  the  proof  now  given,  to 
decide  that  the  identity  is  well  made  out. 
Permit  me,  my  Lords,  to  say  that  you  are 
to  decide  for  yourselves,  upon  the  proofs 
brought  before  yoTi,  and  that  nothing  can 
be  conceived  more  dangerous  to  the  in- 
terests of  justice  than  for  a  judicial  body 
to  indulge  in  any  speculations  on  what 
may  possibly  be  said  or  thought  by  others 
who  have  not  heard  the  same  evidence, 
who  do  net  act  with  the  same  responsi- 
bility, and  who  may  (possibly)  not  confine 
their  attention  to  the  evidence  actually 
adduced. 

If,  my  Lords,  the  present  were  an  ordi- 
nary case,  tried  before  one  of  the  inferior 
courts,  and  the  same  objection  had  been 
taken  in  this  stage  to  the  proof  of  identity, 
the  judge  would  consult  his  notes,  and 
explain  now  far  he  thought  the  objection 
well  founded,  and  I  apprehend  that  the 
jury  would  at  once  return  a  verdict  of  ac- 
quittal. 

Your  Lordships,  sitting  in  this  High 
Court  of  Parliament,  unite  the  functions 
of  l»oth.  I  have  stated  my  own  views  as 
an  individual  member  of  the  court,  of  the 
question  by  you  to  be  considered,  dis- 
cussed, and  decided.  Though  I  have  com- 
menced the  debate,  it  cannot  be  necessary 
ibr  me  to  disclaim  the  purpose  of  dictating 
my  own  opinion,  which  is  respectfully  laid 
before  you,  with  the  hope  of  eliciting  those 
of  the  House  at  large.  If  any  other  duty 
Js  cast  upon  me,  or,  if  there  is  any  more 
xonvenient  course  to  be  pursued,  I  shall 


be  greatly  indebted  to  any  of  your  Lord- 
ships who  will  be  so  kind  as  to  instruct 
me  in  it.  In  the  absence  of  any  other 
suggestion,  I  venture  to  declare  my  own 
judgment,  grounded  on  the  reasons  briefly 
submitted,  that  the  Earl  of  Cardigan  is 
entitled  to  be  declared  not  guilty. 

After  deliberation  it  was  moved  that 
the  House  do  now  proceed  to  give  their 
opinion  whether  the  said  Earl  is  guiliy  or 
not  guilty  of  the  charge  in  the  indict- 
ment ;  which,  being  put,  passed  in  the 
affirmative. 

Stranger:)  were  again  admitted. 

Then,  after  proclamation  made  for  si- 
lence, the  Lord  High  Steward,  standing  up, 
called  every  peer  by  his  name  from  a  list, 
beginning  with  the  junior  baron,  and 
asked  him,  "  John  Lord  Keane,  how  says 
your  Lordship  ;  is  James  TliOiiuis  Earl  of 
Cardigan  guilty  of  the  felony  whereof  he 
stands  indicted,  or  not  guilty  ?  " 

Whereupon  John  Lord  Keane,  standing 
up  in  his  place  uncovered,  and  laying  his 
right  hand  upon  his  breast,  answered, 
*'  Not  guilty,  upon  my  honour." 

In  like  manner  the  several  lords  after 
mentioned,  being  all  that  were  present, 
answered  as  follows : — 

Thomas  Lord  Monteagle  of  Brandon, 
Arthur  Lori  De  Freyne,  Nicliolas  WiU 
liam  Lord  Colbonie,  Chamlos  Lord  Leigh 
of  Stotieleigh,  Charles  Lord  Svdeley, 
William  Lord  Batcman,  Charles  Lorxl 
Glenelg,  Alexruider  Lord  AshburUmf  Philip 
Charles  Lord  de  L^Isle  and  Dudley, 
James  Lord  Abinger,  William  Lord  Fitz- 
gerald, John  Wi Ilium  Lord  Dujiaannon, 
Francis  Godolphin  Lord  Godolphin,  Wil- 
liam Lewis  Lord  Diuorhen,  Thomas  Lord 
Kenlis,  George  William  Fox  Lord  Bessie, 
Henry  Lord  Brougham  and  Vaux,  William 
Draper  Lord  Wynford,  Charles  Lord 
Stuart  de  Bothesay,  Henry  Lord  Cowley^ 
Thomas  Lord  Melros,  John  Henry  Lord 
Tenterden,  John  Singleton  Lord  Lynd- 
hurst,  James  Archibald  Lord  Whamdifie, 
John  James  Lord  Bayleigh,  John  George 
Weld  Lord  Forester,  John  Lord  Ormonde, 
John  William  Bobert  Lord  Ker,  Charles 
Lord  Colchester,  WiUia/m  Lord  Melbourne, 
Jamss  Andrew  Lord  Dalhousie,  Alan 
Legge  Lord  Gardner,  George  Augustus 
Frederick  Charles  Lord  Sheffield,  George 
James  Lord  Arden,  John  Thomas  Lord 
Bedesdale,  Tliomas  Atherton  Lord  Lil/ord, 
John  Lord  Northwick,  Bobert  John  Lord 
Carrington,  George  Lord  Calthorpe,  Ban' 
dolph  Lord  Stewart  of  Garlies,  Edward 
Thomas  Lord  Thurlow,  Henry  Hall  Lord 
Ga^e,  Bichard  Lord  Braybrooke,  George 
Lord  Kenyan,  Fletcher  Lord  Grantley, 
Charles  Lord  Southampton,  Thomas  Lord 
WaUingham,  Henry  Edward  Lord  HoU 
land,   George  Lord  Boston,  Henry  Lord 
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Montfort,  John  Lord  Colville  of  Cvlross, 
^l^Mtider  George  Lord  Saltoun,  Huqh 
Charles  Lord  Clifford  of  GhwUeigh,  Wil- 
liam Lord  Ward,  Thomas  Miles  Lord 
£eaumont,  Thomas  Lord  Camoys,  Peter 
Mohert  Lord  WiUoughhy  de  Eresby,  George 
JEdward  Lord  Audleyj  WiUia/m  George 
Xiord  ffiZmartwcfc— Not  guilty,  upon  my 
bononr. 

Charles  Viscount  Canterbury,  WHXiam 
Carr  Viscount  Beresford,  George  Viscount 
Gordon^  Cornwallis  Viscount  Ha/warden, 
Samud  Viscount  Hood,  John  Robert 
Viscount  Sydney,  Hen/ry  Viscoiint  Here- 
ford — Not  guilty,  upon  my  honour. 

Henry  George  Francis  Earl  of  Dude, 
Thomas  William  Earl  of  Lichfield,  William 
JPitt  Earl  Amherst,  John  Sommers  Earl 
Sommers,  John  Earl  of  Eldon,  Thomas 
JPhillp  Earl  de  Grey,  John  Reginald  Earl 
Seaucharryp,  George  Augustus  Frederick 
Henry  Earl  of  Bradford,  Edmund  Earl  of 
MorUy,  James  Walter  Earl  of  Verulam, 
GilbeH  Earl  of  Minto,  Thomas  Earl  of 
Wilton,  James  Alexander  Earl  of  Rosslyn, 
Jarr^es  Earl  of  Bandon,  George  Charles 
Earl  of  LiLcan,  William  Earl  of  Wichlow, 
Stephen  Earl  of  Mount  Cashell,  George 
Ear  I  Cadogan,  Henry  John  George  Earl  of 
Carnarvon,  George  Earl  of  Beverley, 
Ernest  Augustus  Earl  of  Mount  Edgcumbe, 
Arthur  Blundell  Sandys  Trifmbull  Earl  of 
Hillsborough,  Henry  George  Earl  Baihurst, 
William  Earl  of  Radnor,  George  John 
Earl  De  La  Warr,  Charles  Philip  Earl  of 
Hardwicke,  Hf^nry  Richard  Earl  Brooke 
and  Earl  of  Warwick,  Heneage  Earl  of 
Aylesford,  Charles  Augustus  Earl  of 
Tankerville,  Edward  Earl  of  Oxford  and 
Earl  Mortimer,  Montagu  Earl  of  Abvng- 
dan,  Cropley  Earl  of  Shaftesbury,  Arthur 
Algernon  Earl  of  Essex,  John  William  Earl 
of  Sandwich,  George  Earl  of  Chesterfield, 
WUliam  Basil  Percy  Earl  of  Denbigh, 
William  Earl  of  Devon — Not  guilty,  upon 
my  honour. 

Constantine  Henry  Marquis  of  Nor- 
manby,  George  Horatio  Marquis  of  ChoU 
mondeley,  Henry  William  Marquis  of 
Anglesey,  Spencer  Joshua  Alwyne  Marquis 
of  Northampton,  Brownlow  Marquis  of 
Exeter,  John  Marquis  of  Bute^  James 
"^farquis  of  Abercorn,  James  Brownlow 
VUliam  Marquis  of  Salisburjf — Not 
aXiilty,  upon  my  honour. 

William  Harry  Duke  of  Cleveland— "Not 
guilty  legall}',  upon  my  honour. 

Richard  Planiagenet  Duke  of  Bucking- 
ham and  Chandos,  George  Duke  of  Marl- 
orough,  Henry  Duke  of  Beaufort,  Edward 
'  iolphus  Duke  of  *Sower«ei— Not  guilty, 

x)n  my  honour. 


George  William  Frederick  Earl  of  Claren^ 
don.  Lord  Privy  Seal — Not  guilty,  upon 
my  honour. 

Henry  Marquis  of  Lansdowne,  Lord 
President  of  the  Council — Not  guilty, 
upon  my  honour. 

His  Boyal  Highness  Adolphus  Frederick 
Duke  of  Cambridge — Not  guilty,  upon  my 
honour. 

Then  the  Lord  High  Steward,  standing 
up  uncovered  at  the  chair  as  he  did  when 
he  put  the  question  to  the  other  lords, 
declared  his  opinion  to  the  same  efi'ect  and 
in  the  same  manner. 

Then  the  Lord  High  Steward  declared 
that  the  Earl  of  Cardigan  is  acqaitted  of 
the  felony  whereof  he  stands  indicted,  all 
the  Lords  present  having  unanimously 
Toued  him  *'  Not  guilty." 

Proclamation  was  made  for  bringing 
the  pris  oner  to  the  bar. 

The  Earl  of  Cardigan  was  brought  to 
the  bar  by  the  Yeoman  Usher.  » 

Lord  High  Steward  :  James  Thomas 
Earl  of  Cardigan,  you  have  been  indicted 
for  a  felon)',  for  which  you  have  been 
tried  by  your  peers,  and  I  have  the  satis- 
faction of  declaring  to  you  that  their 
Lordships  have  pronounced  yon  not  guilty 
by  an  unanimous  sentence.  The  number 
of  their  Lordships  present  I  have  not 
prec  isely  at  this  moment  before  me,  or  I 
shou  Id  have  been  glad  to  have  stated  it  to 
your  Lordship  ;  but  their  Lordships  have 
unanimously  said  '*  Not  guilty." 

His  Lordship  retired,  (a) 

Proclamation  was  made  for  dissolving 
the  Commission,  and  the  white  staff  being 
delivere  d  to  the  Lord  High  Steward  by  the 
Gentleman  Usher  of  the  Bla<;k  Kod,  his 


(a)  In  the  e?ent  of  a  conviction  it  was  ex- 
pected that  Lord  Cardigan  would  claim  the 
beiiefit  of  clergy'  and  of  peerage,  under  I  Edw.  6. 
c.  12.  8.  13.  It  appeared  doubtful  whether  this 
section  had  been  repealed  by  7  &  8  Geo.  •!.  c.  28. 
B.  11,  and  a  short  Act,  4  8c  h  Vict.  c.  22.  was 
passed  soon  after  the  trial  expressly  repealing 
this  section  of  the  Act  of  Edw.  6.,  and  providing 
that  peers.  "  against  whom  any  indictment  may 
be  found,  shall  plead  to  such  indictment,  and 
shall,  upon  conviction,  be  liable  to  the  same 
punishment  as  any  other  of  Her  Majesty's  sub- 
jects." 

lu  the  Titnes  of  February  20, 1841,  it  is  state<! 
that,  to  prevent  a  forfeiture.  Lord  Cardigan, 
before  the  trial,  executed  a  deed  of  gift,  assign- 
ing his  estates  to  Viscount  Curzon  at  a  cost  of 
about  10,000/.  for  fines  on  copyholds,  stamp 
duties,  &c.,  all  which  would  have  to  be  incurred 
again  to  effect  a  re-transfer.  Warren  Keminis- 
cences,  vol.  2,  p.  318. 
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Gface  stood  up  uncovered,  and  holding 
the  staff  in  both  his  hands,  broko  it  in 
two,  and  declared  the  Commission  to  be 
dissolved,  (a) 


(o)  In  a  note  to  his  speech  for  the  Crown, 
Lord  Campbell  obsen^es  ; — **  The  facts  were 
proved  substantially  as  above  stated ;  but  an 
acquittal  took  place  on  the  ground  that  there 
was  not  sufficient  proof  of  the  Christian  name 
of  Captain  Tuckett.  The  counsel  for  the 
Crown  at  the  consultations  before  the  trial  had 
distinctly  pointed  out  the  necessity  for  evidence 
to  prove  that  Captain  Tuckett's  name  was  Har- 
vey Oamett  Phipps  Tuckett,  as  stated  in  the 
indictment,  and  in  the  brief  delivered  to  them 
by  the  very  honourable  and  intelligent  solicitor, 
who  acted  on  the  occasion  for  the  Home  Office, 
there  was  abundant  eridence  to  that  effect. 
The  deficiency  arose  from  the  witnesses,  when 
examined  at  the  bar,  not  giving  the  evidence  ex- 
pected of  them.    (  See  above,  pp.  641a  and  650o.) 

Blame  was  very  lavishly  cast  upon  me  for  the 
result— some  not  scrupling  to  say  that  there 
had  been  a  premeditated  scheme  to  insure  an 
acquittal. 

This  absurd  charjre  did  not  give  me  one  me- 
ment's  uneasiness — ^but  I  was,  I  confess,  much 
hurt  by  an  accusation  from  very  respectable  quar- 
ters, that  my  address  contained  a  defence  of  duel- 
ling, and  had  a  tendency  to  encourage  that  prac- 
tice. Nothing  could  be  further  from  my  intention, 
and  I  do  not  think  that  the  language  I  employed 
can  fairly  receive  such  a  construction.  Instead 
of  referring  to  other  occurrences  from  which  the 
noble  earl  had  at  the  time  incurred  great  un- 
popularity, I  considered  it  my  duty  to  confine 
the  attention  of  his  judges  to  the  charge  which 
he  had  to  answer  before  them.  1  continue  to 
think  that  to  engage  in  a  duel  which  cannot 
be  declined  without  infamy,  and  which  is  not 


Materials  madk  use  of. — ^The  above  report 
is  taken  from  the  report  published  by  order  of 
the  House  of  Peers. 


occasioned  by  any  offence  given  by  the  party 
whose  conduct  is  under  discussion,  whether  he 
accepted  or  sent  the  challenge,  although  con- 
trary to  the  law  of  the  land,  is  an  act  free  from 
moral  turpitude ;  and  to  induce  a  just  and  en- 
lightened tribunal  to  enforce  the  law  of  the  land, 
there  can  be  no  propriety  in  trying  to  load  the 
accused  with  unjust  obloquy. 

**  There  is  a  great  difference  between  a  general 
approbation  of  duelling  and  admitting  that  an 
officer  in  tj^e  army  may  be  under  the  necettity 
of  fighting  a  duel,  to  preserve  his  station  in 
society,  and  to  prevent  dishonour  from  being 
brought  upon  himself  and  hw  family.  I  con- 
sider, that  to  fight  a  duel  must  always  be  a 
great  calamity,  but  it  is  not  always  necessarily 
a  great  crime." — {Note  in  Lord  CampbelPa 
Speeches,  p.  480.) 

As  to  Lord  Cardigan's  relations  with  his 
officers,  see  Ann.  Re^.  1834,  11 ;  and  1840,  76 
and  263  ;  also  debate  in  the  House  of  Commons, 
March  5, 1841  (Hansard,  vol.  56,  p.  1396),  in 
which  Macaulay,  then  Secretary-at-War,  de- 
scribed his  unpopularity  at  this  time  as  follows : 
"  Could  Lord  Cardigan  go  to  a  theatre  that  he 
was  not  insulted  ?  Could  he  take  his  place  in  a 
railway  train  without  having  a  hiss  raised  against 
him  ?  Was  there  ever  a  case  in  which  a  man 
was  more  violently  and  more  intemperately 
assailed  ?  Without  wishing  to  assert  that  Lord 
Cardigan  is  faultless  (on-  that  point  I  do  not 
give  an  opinion),  if  he  had  been  Hare,  the  ac- 
complice of  Burke,  or  any  other  person  im- 
pugned on  the  most  criminal  charge,  instead  of 
being  charged  with  faults  of  temper  and  manner, 
could  stronger,  or  more  violent,  or  more  intem 
perate  means  be  taken  to  mark  the  public 
aversion  ?  " 
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KIELLEY  against  CARSON. 


Edward  Kielley  -  -  -  -  -  -        Appellant 

AND 

William  Carson,  John  Kent,  and  Others         -  -    Respondents. 

Appeal  from  the  Supreme  Court  of  Newfoundland  to  the  Judi- 
cial Committee  of  the  Privy  Council,  January  4,  6,  and  6, 
1841,  before  Lord  Brougham,  the  Vice-Chancellor  of  Eng- 
land, ^a)  Erskine,  J.,  AND  Dr.  Lushington;  and  May  23,  1842, 
before  the  Lord  Chancellor,(6)  Lord  Brougham,  Lord  Den- 
man,  L.C.J.,  Lord  Campbell,(c)  the  Vice-Chancellor  of  England, 
TiNDAL,  C.J.,  Parke,  B.,(d!)  Erskine,  J.,  and  Dr.  Lushington. 
(Reported  in  4  Moo.  P.C.C.  63 ;  7  Jur.  137.) 

Edward  Kielley  was  arrested  under  a  Speaker *8  warrant,  brought  to  the  bar  of  the  New- 
foundland House  of  Assembly,  and  committed  to  prison  for  an  alleged  breach  of  privilege  and 
contempt  in  using  threatening  language  and  gestures  out  of  doors  to  a  member  of  the  House. 

Kiellej  brought  an  action  against  the  Speaker  and  others  in  the  Supreme  Court  of  Newfound- 
land.    The  Court  gave  judgment  for  the  defendants  on  demurrer.    The  plaintiff  appealed. 

Held  by  the  Judicial  Committee  allowing  the  appeal, 

1.  Powers  of  Colonial  Legislative  Assembly, 

The  powers  incident  to  or  inherent  in  a  Colonial  Legislative  Assembly  are  "  such  as  are 
necessary  to  the  existence  of  such  a  body  and  the  proper  exercise  of  the  functions  which 
it  is  intended  to  execute."  (e)  They  do  not  include  the  power  of  arrest  with  a  view  to 
adjudication  on  a  contempt  committed  out  of  the  House. 

The  House  of  Commons  possesses  such  power  only  by  ancient  usage  and  prescription,  the 
lex  et  consuetudo  Parliamenti,  which  does  not  apply  to  Colonial  Legislatures. 

2.  llie  Prerogative — Colonial  Legislative  Assembly. 

The  Crown  has  the  power  of  creating  a  local  Legislative  Assembly  in  a  colony,  with 
authority  subordinate,  indeed,  to  that  of  Parliament,  but  supreme  within  the  limits  of  the 
colon}',  for  the  government  of  its  inhabitants ;  sed  quare  whether  in  a  settled  colony 
the  Crown  could  bestow  upon  such  an  assembly  a  power  of  committing  for  contempt  not 
incident  by  law.(/) 

3.  Beaumont  v.  B arret t(^g^^ Bur dett  y,  Ahbott.{h) 

Beauwont  v.  Barrett  distinguished ;  dictum  of  Parke,  B.,  that  "  it  is  inherent  in  every 
assembly  that  possesses  a  supreme  legislative  authority  to  have  the  power  of  punishing 
contempt,'*  disapproved.     Burdett  v.  Abbott  commented  on. 

{a)  Sir  Launcelot  Shadwell. 

(6)  Lord  Lyndhurst. 

(c)  Afterwiirds  Lord  Chancellor. 

(a)  Afterwards  Lord  Wensleydale. 

(c)  Approved  by  the  House  of  Lords  in  Barton  v.  Taylor ^  11  App.  Ca.  197. 

(/)  The  British  Settlements  Act.  1887,  50  &  51  Vict.  c.  54,  re-enacting  and  extending  the  pro- 

(ions  of  6  &  7  Vict.  c.  13.  and  23  &  24  Vict.  c.  121,  gives  statutory  auSiority  to  Her  Majesty  in 

mncil  "  to  establish  all  such  laws  and  institutions  and  constitute  such  courts  and  officers  "  as 

ly  appear  to  be  necessary  for  the  peace,  order,  and  good  government  of  Her  Majesty's  subjects 

d  others  within  any  British  Settlement. 

(jg)  1  Moo.  P.C.C.  59. 

(h)  14  East,  137. 
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This  was  an  appeal  from  the  Sopreme 
Conrt  of  Jndicature  of  Xewfonndlond 
npon  a  judgment  on  demnrrer,  pronoonced 
on  the  29th  of  December  1838,  in  an  action 
brought  by  the  appellant  against  the  re- 
spondent for  assault,  battery,  and  false 
imprisonmeDt. 

The  appellant  Edward  Kielley  was  the 
district  surgeon  and  manager  of  the  hos- 
pital in  St.  John's  town,  the  capital  of 
Newfoundland .  The  respondent  John  Kent 
was  a  member  of  the  House  of  Assembly 
of  Newfoundland,  and  in  his  place  in  the 
House  had  made  some  animadversions  on 
ihe  management  of  the  hospital. 

On  the  6th  of  August  1838  Kent  reported 
to  the  House  of  Assembly  that  Kielley 
had  committed  a  contempt  by  reproaching 
him  in  gross  and  threatening  language 
for  his  observations  in  the  House,  and 
adding,  **  your  privilege  shall  not  protect 
you."  The  House  immediately  referred 
the  consideration  of  Mr.  KeuVs  complaint 
to  a  Committee  of  Privileg^rs,  before  whom 
evidence  as  to  the  alleged  breach  of  privi- 
lege was  taken  ;  and  the  House,  upon  the 
report  of  the  Committee,  voted  Kielley 
guilty  of  a  breach  of  the  privileges  of 
the  House  of  Assembly  which,  if  passed 
unnoticed,  would  be  a  sufficient  cause  for 
deterring  a  member  from  acting  with  the 
independent  conduct  necessary  for  every 
assembly,  and  ordered  the  Speaker  to 
issue  his  warrant  to  the  serjeant-at-arms 
to  bring  Kielley  to  the  bar  of  the  House, 
to  be  dealt  with  according  to  the  pleasure 
of  the  House. 

Kielley  was  arrested,  and  brought  to 
the  bar  of  the  House  on  the  following 
day,  the  7th  of  August.  The  respon- 
dent William  Carsouj  the  Speaker  of  the 
House  of  Assembly,  read  to  him  the 
resolution,  which  declared  his  conduct 
to  be  a  breach  of  privilege,  and  called 
on  him  to  apologise.  Thereupon  Kielley 
again  made  use  of  violent  language 
to  Kent,  who  was  present  in  the  House, 
and  was  remanded  in  the  custody  of 
the  serjeant-at-arms.  The  House  then 
resolved  that  such  conduct  was  a  grievous 
aggravation  and  iteration  of  the  contempt 
already  offered  to  the  House  and  directed 
that  he  should  continue  in  the  custody  of 
the  serjeant-at-arms  until  further  order 
from  the  House.  On  the  9th  of  August 
Kielley  was  brought  to  the  bar,  but  re- 
fused to  apologise.  The  House  there- 
upon passed  a  resolution  that  he  should  be 
committed  to  the  gaol  of  St.  John's,  and 
ordered  the  Speaker  to  make  out  the 
necessary  warrants  (a)  to  the  sheriff  and 

(a)  Speaker* 8  Warrant. 

House  of  Assembly, 
August  dth. 
By  virtue  of  an  order  of  the  House  of  Assem- 
bly, these  are  to  require  and  command  you  to 


the  gaoler.  This  was  done,  and  Kielley 
was  committed  to  prison. 

On  the  following  day,  the  10th  of  August, 
Kielley  was  brought  up,  under  a  ^vrit  of 
habeas  corjyus,  before  Mr.  LiUy,  acting 
assistant  judce  of  the  Supreme  Court, 
who  directed  his  liberation  in  these 
terms:  ''I  am  of  opinion  that  the  pro- 
cess by  which  the  prisoner  is  held  in  cus- 
tody is  void,  and  I  do  order  him  to  be 
discharged,  "(a) 

In  consequence  of  this  commitment  and 
imprisonment,  Kielley  the  appellant,  in 
Michaelmas  term  1838,  brought  an  action 
of  trespass  and  false  imprisonment,  in  the 
Supreme  Conrt  of  the  island,  against 
the  respondents  Carbon,  the  Speaker,  and 
Waleht  the  messenger,  and  Kent  and 
others,  members  of  the  House  of  Assem- 
bly. The  declaration  consisted  of  four 
counts.  The  first  count  was  for  breaking 
and  entering  the  plaintiff's  dwelling-honse 
on  the  6th  of  August,  and  seizing  and 
imprisoning  him,  for  the  space  of  four 
days.  The  third  count  was  for  assaulting 
and  imprisoning  him  generally ;  and  the 
second  and  fourth  counts  were  for  the 
battery. 

The  respondent  Carson  pleaded,  first, 
the  general  issue,  and,  secondly,  a  special 
justification,  as  member  and  speaker  of 
the  House  of  Assembly,  and  set  forth  the 
circumstances,  above  mentioned,  and  the 
several  resolutions  of  the  House  of  As- 


receive  into  your  custody,  aud  safely  keep  in 
Her  Majesty's  gaol  ai  St.  John*s,  Edward  Kielley, 
Esquire,  "  for  a  breach  of  privilege  of  the  House 
of  Assembly  by  making  use  of  threatening  lan- 
guage and  gestures  to  John  Kent,  Esquire,  a 
member  of  this  House,  and  for  contemptuous 
language  and  conduct  before  the  House,"  and 
for  so  doing  this  shall  be  your  sufficient  war- 
rant. 

Given  under  my  hand  the  ninth  day  of  August 
in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-eight. 

(Signed)        William  Causox, 

Speaker. 

To  the  High  Sheriff  of 
Newfoundland. 

(rt)  "  On  the  1 1th  the  House  directed  the  she- 
riff to  bring  Mr.  Kielley  to  their  bar,  upon  which 
the    sheriff    acquainted   the    House    that    Mr. 
Kielley  had  been   released  by  order  of  Judge 
Lilly,  which  order  the   sheriff  laid  before    ' 
House.     Upon  this  the  House  immediately 
rected  that  the  judge  and  the  sheriff  should  . 
arrested,  and  the  Speaker  in  accordance  wit. 
such  directions  issued    his   warrant,  and  the^ 
were  both  arrested,  and  conveyed  to  the  bous( 
of  the  serjeant-at-arms." — (Extract   from   de 
spatch  of  Governor  Prescott  to  Lord  Glenelg, 
16th  August  1838,  printed  for  the  Parliiamen- 
tary  Committee,  1841.) 

On  Monday  the  18th,  Governor  Prescott  pro- 
rogued the  Assembly  to  the  28th  of  August,  and 
the  judge  and  sheriff  were  released. 
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sembly,  in  obodience  to  wbiuh  he  averred 
that  he  had  acted. 

Similar  pleas  were  pnt  in  by  the  other 
respondents. 

To  these  special  pleas  by  Caraon,  as  well 
as  by  the  other  respondents,  the  appel- 
lant demnrred.  The  respondents  having 
joined,  the  demurrers  were  argaed  before 
the  Snpremo  Court,  when  the  majority  of 
the  Court  held  them  to  be  suflBcient  in  law, 
and  directed  judgment  to  be  entered  up 
for  the  defendants. 

From  this  judgment  the  present  appeal 
was  brought,  and  now  came  on  for  argu- 
ment. 

Peniberton,  Q.C.,(a)  and  Henderson  for 
the  appellant. 

The  question  now  before  your  Lord- 
ships is  of  great  magnitude,  involving  the 
liberty  of  the  subject  in  the  colonies.  Three 
points  were  raised  by  this  appeal:  First, 
whether  the  House  of  Assembly  of  New- 
foundland had  power  to  commit  for  a 
breach  of  privilege,  as  incident  to  the 
House  as  a  legislative  body;  secondly, 
supposing  8uch  power  to  exist,  whether  it 
has  been  rightly  exercised  in  thiis  instance ; 
and  lastly,  whether  the  nleas  contain  a 
complete  justification  to  tfie  action. 

I.  Now  we  contend,  first,  that  the  House 
of  Assembly  does  not  possess,  by  any  law, 
the  power  of  arresting  and  imprisoning  for 
breaches  of  privilege ;  and  even  supposing 
such  power  to  exist,  we  submit  that  it  can 
only  oe  exercised  against  its  own  mem- 
bers, and  not  against  strangers  for  alleged 
contempts  committed  out  of  doors.  The 
first  consideration  arises  out  of  the  known 
distinction  between  conquered  and  set- 
tled colonies.  Blarikard  v.  Galdy,(J)) 
Camphell  v.  Hall{c)  In  the  former,  the 
power  of  the  Crown  is  paramount ;  in  the 
latter,  the  coloniuts  carry  with  them  the 
laws  of  their  native  land,  and,  whatever 
difference  of  opinion  there  may  be  with 
respect  to  the  introduction  of  some  of 
those  laws,  the  right  of  exemption  from 
personal  violence,  by  any  authority  but 
that  of  the  law,  is  clear  and  undoubted. 
•*No  man  shall  be  imprisoned  but  by  the 
lawful  ludgment  of  his  peers,  or  by  the 
law  of  the  land,"(£i)  is  the  great  charter  of 
liberty,  applicable  alike  to  colonists  as  to 
Englishmen. 

It  is  necessary  in  the  first  instance  to 
.tain  the  powers  of  the  House  of 
5mbly.  Newfoundland  is  one  of  the 
iest  of  our  colonies,  it  is  a  dependency 
the  Crown  of  England,  bv  right  of 
•pancy.    Possession  was  taken  in  the 


Afterwards  Lord  Kingsdown. 

2Salk.  411. 

20  St.  Tr.  2S9  ;  I  Cowp.  204  ;  Lofft.  655. 
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year  1583,  (a)  when  the  laws  of  England 
were  introduced — amongst  them,  freedom 
from  personal  violence — and  continued 
in  force,  without  alteration,  down  to  the 
year  1832.  In  that  year  the  present 
Legislative  Assembly  was  constituted  by 
Letters  Patent  from  the  Crown  to  the 
Governor,  authorising  him  to  convoke  a 
Legislative  Assembly  for  the  island,  to 
consist  of  fifteen  members.  The  quali- 
fication and  method  of  election  of  its 
members  were  regulated  by  a  proclama- 
tion of  the  Crown,  of  the  26th  of  July 
1832.(6)  Previous  to  this  period  the  sole 
power  of  making  laws  for  the  Government 
of  Newfoundland  was  in  the  legii^lature 
of  this  country.  Any  law,  custom,  or 
usage  for  the  justification  of  the  act  now 
complained  of  has  existed  therefore  only 
since  the  year  1832.  It  is  attempted  to 
support  this  privilege  of  committing  for 
contempt  by  analogy  between  the  House 
of  Commons  and  tlus  colonial  assembly. 
No  such  analogy  exists.  The  House  of 
Commons  possesses  the  power  of  commit- 
ment as  part  of  the  lex  et  consuetvdo 
parliamenti.  In  CoJce*8  4th  luFtitute,  16, 
it  is  laid  down  that  matters  of  Parliament 
are  not  to  be  decided  by  the  common  laws, 
but;  secundum  legem  et  coneitetiidinem  par^ 
liumenti.  The  same  doctrine  is  stated  in 
3  HawJchis,  P.C.,  book  2,  c.  16,  a.  73,  and 
by  BlacJcstonet  1  Com.  164.  It  is  mon- 
strous to  suppose  for  an  instant  that  there 
can  be  a  lex  et  consuetudo  of  an  assembly 
like  Newfoundland,  whose  constitution 
existed  only  since  1832.  The  principles 
on  which  the  English  Parliament  rests  its 
rights  and  privileges,  cannot  be  extended 
to  colonial  assemblies.  Their  constitu- 
tions necessarily  differ.  Colonial  assem- 
blies derive  their  powers  from  the  Crown, 
and  are  regulated  by  their  respective 
charters.  Parliament  stands  on  its  own 
laws,  the  lex  et  consuetudo  parliamenti, 
which  are  founded  on  precedent*  and  im- 
memorial usage.  The  Crown  has  no  power 
by  virtue  of  its  prerogative  to  confer  on 
the  legislative  assembly  such  powers  as 
are  possessed  by  the  House  of  Commons, 
for  it  does  not  possess  such  authority  itself* 
The  only  grounds  on  which  the  power  of 
committal  is  exercised  by  the  House  of 
Commons,  are  thus  stated  by  Lord  Ellen 
borough,  C.J.,  in  Burdett  v.  Ahbott{c) : — 

"  The  privileges  that  belong  to  them  seem  at 
all  times  to  have  been,  and  necessarily  must  be, 
inherent  in  them ;  independently  of  any  prece- 
dent, it  was  necessary  that  they   should  hare 

(a)  See  Clark's  Colonial  Law,  418;  Mill's 
Colonial  Constitutions,  207 ;  and  Pedley'a  His- 
tory of  Newfoundland. 

(6)  Printed  in  Clark's  Colonial  Law,  449. 

(c)   14  East,  186. 
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complete  personal  security,  to  enable  them 
freely  to  meet  for  the  purpose  of  discharging 
their  important  functions,  and  also  that  they 
should  have  the  right  of  self -protection." 

And  again, — 

"  The  right  of  self-protection  implies  as  a 
consequence  the  right  to  use  the  necessary 
means  for  rendering  such  protection  effectual. 
Independently,  therefore,  of  any  precedent  or 
recognised  practice  on  the  subject,  such  a  body 
must  a  priori  be  armed  with  a  competent  autho- 
rity to  enforce  the  free  and  independent  exer- 
cise of  its  own  proper  functions,  whatever  those 
functions  might  be.  On  this  ground  it  has 
been,  I  believe,  very  generally  admitted  in  ar- 
gument that  the  House  of  Commons  must  be, 
and  is,  authorised  to  remove  anjr  immediate 
obstruction  to  the  due  course  of  its  own  pro- 
ceedings. But  this  mere  power  of  removing 
actual  impediments  to  its  proceedings  would  not 
be  sufficient  for  the  purposes  of  its  full  and 
effectual  protection  j  it  must  also  have  the  power 
of  protecting  itself  from  insult  and  indignity, 
when  offered,  by  punishing  those  who  offer  it." 

And  the  learned  judge  goes  on  to  say : — 
"  Would  it  consist  with  the  dignity  of  such 
bodies,  or  what  is  more,  with  the  immediate  and 
effectual  exercise  of  their  important  functions, 
that  they  should  wait  the  comparatively  tardy  re- 
sult of  a  prosecution,  for  the  vindication  of  their 
privileges  from  wrong  and  insult  ?  The  necessity 
of  the  case  would,  therefore,  upon  principles  of 
natural  reason,  seem  to  require  that  such  bodies 
constituted  for  such  purposes,  and  exercising 
the  functions  they  do,  should  possess  the 
powers  which  the  history  of  the  earliest  times 
shows  that  they  in  fact  possessed  and  used." 

The  HoTise  of  Commons  possess  this 
power  as  a  Court  of  Judicature,  Coke's  4th 
Inst.  23;  as  part  of  the  High  Court  of 
Parliament,  the  aula  regia.  After  the 
separation  of  the  legislative  body  into 
two  distinct  houses,  each  retained,  to  this 
extent  at  least,  the  power  that  was  com- 
mon to  both,  and  this  power  has  been 
recognised  at  an  early  period,  confirmed 
by  the  highest  authorities,  sanctioned  by 
unvarying  usage,  and  recogpaised  by  Acts 
of  Parliament.  The  question,  whenever 
the  privileges  of  the  Commons  have  been 
disputed,  has  always  been,  whether  the 
particular  act  was  justified  or  not,  by  the 
lex  et  consiistudo  parliamentL  Is  the 
House  of  Assembly  of  Newfoundland  a 
court  of  justice  ?  Certainly  not.  Lord 
Ellenboroicgh  expressly  nuts  the  right  of  ar- 
rest upon  the  ground  tnat  Parliament  was 
part  of  the  High  Court  of  Judicature,  (a) 
and  that,  although  that  character  was 
now  divided  by  the  two  Houses,  and  exer- 
cised in  fact  by  but  one,  yet  that  it  was 
only  as  a  court  that  it  was  originally  so 
possessed.    Mr.  Justice  Bayley  also  con- 


(a)  14  East,  1,  36,  87. 


sidered  the  privilege  as  incident  to  a  High 
Court  of  Judicature  (a)  Then ,  i  f  the  House 
of  Assembly  at  Newfoundland  is  not  a. 
judicial  Assembly,  it  is  impossible  to 
apprehend  upon  what  ground  the  propo- 
sition, that  tne  privilege  here  claimed  is. 
incident  to  it,  rests.  Ii  it  existed  in  the 
House  of  Assembly  since  1832,  it  must 
have  formerly  existed  in  the  Council.  If 
the  Crown  had  the  power  of  constituting 
the  Council  as  it  pleased,  and  of  assigning 
the  number  of  the  Legislative  Assembly,, 
it  could  also  make  a  Council  with  all 
these  powers  without  a  House  of  Assembly* 
Such  a  position  mi^ht  lead  to  the  exercise 
of  the  most  frightful  tyranny,  for  the 
Council,  consisting  of  a  few  individuals, 
might  commit  anyone  who,  in  their 
opinion,  was  guilty  of  any  ofience.  or,  by 
suspending  any  member  of  their  body^ 
introduce  a  more  pliant  one  in  his  stead. 
How  could  the  Crown  delegate  to  an 
Assembly  like  that  of  Newfoundland  such 
powers  as  it  does  not  itself  possess  P  The 
Crown  may,  no  doubt,  incorporate  a  body 
of  persons  in  the  colonies  or  at  home,  and 
invest  them  with  power  to  legislate  for 
themselves,  but  in  doing  so  it  can  ^ive 
them  no  power  to  commit  and  imprison, 
for  contempt. 

Indeed,  there  exists  no  necessity  for 
such  power  in  an  Assembly  of  this  na- 
ture. It  has  not  supreme  power  even  in 
the  colony,  for  its  Acts  are  liable  to 
disallowance  by  the  Crown.  No  assem- 
bly has  supreme  power  but  the  Impe- 
rial Parliament.  The  East  India  Com- 
pany possessing  legislative  powers  over 
a  territory  more  vast  than  our  House  of 
Commons,  has  not  such  a  power.  The 
Corporation  of  the  City  of  London  has  no 
such  power.  There  are  only  two  instances 
of  such  a  power,  namely,  the  House  of 
Commons  and  the  Courts  of  Justice 
Beaumont  v.  Barrett  (Jb)  is  the  only  autho- 
rity which  can  be  cited  on  the  other  side. 
That  was  an  appeal  from  a  judgment  of 
the  Court  of  Error  at  Jamaica,  affirming, 
a  judgment  of  the  Supreme  Court,  which 
overruled  the  general  demurrers  of  the 
appellant  to  the  pleas  of  justificatioiL 
pleaded  by  the  respondents,  in  an  action  of 
trespass  and  false  imprisonment,  brought 
against  them  by  the  appellant,  such  im- 
prisonment having  taken  place  for  a  libel 
which  had  been  resolved  by  the  House  of 
Assembly  to  be  a  breach  of  the  privilei 
of  the  House.  In  delivering  the  judgmb 
of  their  Lordships  Mr.  Baron  Far. 
said  (c) : — 

"  Without  adirerting  for  the  present  to  wh 
has  been  done  by  the  Assembly  from  the  tiiL 

(a)  14  East,  159. 
{b)  1  Moo.  P.C.C.  59. 
(c)  76.  76. 
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its  coDstitutioii  was  given  to  it  in  the  year  1680, 
or  relying  upon  the  precedents  laid  before  us,  it 
woold  appear,  I  think,  to  be  inhorent  in  every 
Assembly  that  possesses  a  supreme  legislative 
authority,  to  have  the  power  of  punishing  con 
tempts ;  and  not  only  such  as  are  a  direct  ob- 
struction to  its  due  course  of  proceeding,  but 
such  a»so  as  have  a  tendency  indirectly  to  pro- 
duce such  an  obstruction,  iu  the  name  way  as 
courts  of  record  may  not  only  remove  or 
punish  persons  who  actually  are  interrupting 
their  functions,  but  may  also  repress  those  who 
indirectly  impede  the  adnunistraiion  of  justice 
by  disparaging  and  weakening  their  authority." 

And  after  adverting  to,  and  quoting 
tho  language  of  Lord  Ellenborough  in  Bur- 
dett  V.  Abbott  (a)  the  learned  judge  went 
on: — 

"  Now,  if  we  apply  that  principle  to  the 
legislative  body  which  appears  to  possess  su- 
preme legislative  authority  over  the  whole  of 
the  island  and  its  dependencies,  we  must  in  like 
manner  say  that  they  have  iuciden tally  the 
power,  not  only  of  punishing  direct  impedi- 
ments to  their  proceedings,  but  indirect  obstruc- 
tions, such  as  are  caused  by  libels  reflecting  on 
their  conduct  and  tending  to  bring  their  autho- 
rity into  contempt,  and  that  independently  oi 
any  precedent  for  its  exercise.  But  if  we  look 
into  the  authorities  adduced  in  this  case,  we 
shall  see  that  this  power  has  been  exercised 
without  dispute,  so  far  as  relates  to  the  im- 
prisonment of  persons  for  contempt  from  that 
period  (1680)  down  to  the  present  day." 

Then,  after  citing  the  precedents  from 
the  year  1686  to  1709,  of  the  exercise  of 
the  authority  by  the  House  of  Assembly 
and  the  Act  of  the  Colonial  Legislature, 
1  Geo.  2.  c.  1.,  passed  in  1728,  which  di- 
rected that  — 

**  all  such  laws  and  statutes  of  England  as  have 
been  at  any  time  esteemed,  introduced,  and  ac- 
cepted or  received  as  laws  in  the  island  should, 
and  were  thereby  declared  to  be,  and  continue 
laws  of  Her  Majesty's  Island  of  Jamaica  for 
ever : " 

The  learned  judge  observed : — 

"  On  this  ground  the  legality  of  the  power  in 
question  might  be  supported  if  it  did  not  belong 
to  the  Assembly,  as  we  think  it  did  by  law,  as 
a  necessary  incident  to  its  legislative  charac- 
ter."(6) 

The  decision  in  that  case  may,  therefore,  | 

be  supported  upon  the  ground  of  usage 

since  the  year  1680.     It  cannot  affect  or 

vem  the  present  case.   The  course  adop- 

i  to  justify  the  claim  made  here  has  been 

refer  to  instances  of  the  exercise  of  a 

tnilar  power  by  other  Houses  of   As- 

mbly.     Precedents  have  been   brought 

irward  from  the  journals  of  the  Houses 

Assembly  of  Barbados,  Antigua,  Mont- 

(a)  14  East,  137. 
(jb)  1  Moo.  P.C.C.  79. 


serrat,  the  Bahamas,  Nova  Scotia,  New 
Brunswick,  and  Prince  Edward's  Island. (a) 
The  earliest  instance  of  the  exercise  of  this 
power  by  any  of  these  bodies  was  by  the 
House  of  Assembly  of  Prince  Edward's 
Island  in  the  year  1812.  Barbados  was 
founded  in  the  year  1649,  but  the  first 
instance  of  this  exercise  of  this  power  by 
the  Assembly  is  in  1821.  If  the  power 
of  committal  existed  as  a  necessary  inci- 
dent to  the  House  of  Assembly  from  1649, 
how  came  it  that  it  was  never  exercised 
till  1821  ?  With  respect  to  Antigua,  that 
colony  was  settled  in  1631,  but  no  instance 
of  committal  for  contempt  could  be  found 
till  1819,  and  that  was  against  a  member 
of  the  House  of  Assembly.  In  Montserrat 
there  was  no  instance  of  committal  of  a 
person  who  did  not  appear  to  be  a  member 
of  the  House.  In  Nova  Scotia  the  earliest 
instance  was  in  1818,  and  in  New  Bruns-^ 
wick  in  1832.  But  the  usage  in  one- 
colony,  even  if  it  existed,  is  no  authority 
for  the  power  being  in  another.  If  the 
doctrine  in  Beaumont  v.  Barrett  is  to  be 
applied,  the  power  is  just  as  incident  to. 
the  council  composed  of  three  persons  as 
to  the  whole  Legislative  Assembly. 

II.  The  mode  in  which  this  supposed 
right  has  been  exercised.  The  whole 
proceedings  were  irregular.  'J'he  appel- 
lant was  taken  into  custody  without  being, 
eummoned,  and  convicted  without  being 
heard,  or  the  deposition  of  a  single 
witness  on  oath.  It  appears  that  a  Com* 
mittee  of  the  House  of  Assembly  having 
resolved,  on  the  complaint  of  one  of  its 
members,  that  a  breach  of  privilege  was. 
committed,  the  House  ordered  the  indi- 
vidual so  transgressing  into  custody,  kept 
him  in  custody  for  two  days,  ordered  him. 
to  be  brought  to  the  Bar  of  the  House  to- 
make  an  apology,  and  this  latter  command 
not  being  complied  with,  directed  that  he 
should  be  committed  until  such  apology 
was  made.  There  was  no  adjudication. 
The  warrant  was  not  under  seal,  and  does 
not  record  that  any  adjudication  or  con- 
viction had  taken  place ;  and,  moreover, 
it  contains  matter  not  justified  by  the 
previous  proceedings.  When  the  appel- 
lant was  brought  to  the  Bar  of  the  House 
of  Assembly,  he  was  detained  two  days, 
though  the  warrant  on  which  he  appeared 
was  spent,  and  a  resolution  of  the  House 
for  detaining  him  until  ho  made  an  apo- 
logy was  no  more  operative  than  a  judg^ 
ment  of  a  common  law  court  would  be 
wiLhotit  a  writ.  Supposing  the  power  of 
commit  aient  to  exist,  the  manner  of  exer- 
cising   it    in    the    present    instance  was 

(a)  These  precedents  were  printed  in  a  sup- 
plemental appendix ;  in  none  of  them  was  the 
right  of  the  Assembly  to  commit  made  the  sub- 
ject of  legal  decision. 
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illegal,  and  contrary  to  eyery  principle  of  cannot  be  qneetioned  that  those  courts 
natural  justice  and  positive  law.  have  the  same  power  of  committing  for 

Neither  can  the  second  warrant  be  BUS-  contempt  as  the  coarts  of  England.  Settled 
tained ;  it  is  bad  in  law  on  two  grounds :  colonies  have  a  right  to  a  legislature  ex 
first,  it  does  not  follow  the  resolution  of  the  necessitate ;  for  Acts  passed  in  the  mother 
House ;  and,  secondly,  according  to  law,  it  country  subsequently  to  the  settlement  do 
is  void,  being  for  an  indefinite  period.  Bur-  not  bind  the  colony,  unless  the  colony  is 
deft  V.  Ahhott,{o)  Stockdale  v.  Hansard.ih)  expressly  named.  As  a  colony,  therefore, 
and  the  authorities  there  cited,  show  the  requires  new  laws,  it  follows  that  it  has  a 
extent  to  which  this  power  can  be  exer-  right  to  a  legislative  assembly,  and  one  as 
cised.  Privileges  of  the  House  of  Com-  like  to  the  Houses  of  Parliament  as  cir- 
mons  are  as  much  a  part  of  the  law  of  the  |  cumstances  admit.  The  Canada  Act  (31 
land  as  the  statute,  ecclesiastical,  or  Ad-  I  Geo.  3.  c.  31.1,  which  established  the  legis- 
miralty  law — all  of  which  are  noticed  and  lative  assembly  there,  provided  also  for  an 
determined  by  courts  of  common  law.  hereditary  house  and  titles  of  nobility.     It 

III.  The  plea  is  no  justification.  The  is  true,  this  was  never  acted  upon,  out  it 
rule  of  law  is  that)  the  plea  must  justify  shows  that  the  intention  was  to  assimilate 
the  act  complained  of.  Gregory  y.  HiU,{c)  it  as  nearly  as  possible  to  the  legislative 
Bv/ppa  V.  Mayo,{d)  Smith  v.  Nicholl,[e)  body  in  this  country.  This  right  to  a 
Oreene  v.  Jones. {/ )  The  judgment  com-  legislature  is  an  inchoato  right  in  every 
plained  of  must  fail,  even  on  this  ground  colony,  requiring  no  charter  or  Act  of 
of  objection.  The  pleas  are  bad,  as  they  Parliament,  to  call  it  into  existence ;  the 
purport  to  justify  without  confessing  a  mere  will  of  the  Sovereign  expressed  in  a 
battery.  I  letter  of  instructions  to  the  Governor  is 

Hill,  Q.C.,  and  Fleming  for  the  respon-  '  sufficient.  As  regards  the  right  of  con- 
dents,  voking  a  legislative  assembly,  no  distinc- 

I.  The  powerof  committal  for  a  violation  tion  exists  between  a  settled  or  conquered 
of  privilege  is  necessarily  inherent  in  every  '  colony,  (a)  No  authority  can  be  produced 
legislative  assembly — Beaumor^t  v.  Barrett.  \  to  overrule  the  universal  principle  that  a 
Such  authority  is  absolutely  essential,  as  '  House  of  Assembly  is  as  powerful  in 
well  for  the  due  exercise  of  the  functions  a  settled  as  in  a  conquered  country.  It 
of  a  legislative  body,  as  for  enabling  those  has  been  admitted  that  this  power  has 
who  compose  it,  efficiently  and  indepen-  ,  been  exercised  in  Jamaica,  but  then  the 
dently  to  perform  the  duties  imposed  upon  appellant's  counsel  account  for  that  fact 
them.  It  is  an  essential  incident  to  the  by  saying  that  it  was  not  a  privilege  inci- 
constitutional  functions  of  the  House  of  dent  to  a  popular  assembly,  but  exercised 
Assembly.  The  House  of  Assembly  of  in  virtue  of  the  full  and  complete  legisla- 
Newfoundland  is  a  legislative  body  con-  •  lative  powers  of  the  Crown  over  a  con- 
voked by  commission  and  instructions  ,  qneied  country ;  but  they  should  have 
from  the  Crown.  They  have  the  power  of  gone  further,  and  shown  in  what  respect 
making  local  ordinances  not  repugnant  to  the  House  of  Assembly  of  Jamaica  was 
the  law  of  England. (^)  It  cannot  be  dis-  gifted  with  powers  not  possessed  by  New- 
puted  that  the  Crown  has  the  power  of  foundland.  The  Act  of  1832  established 
creating  a  local  jurisdiction,  Button  v.  the  present  House  of  Assembly ;  but  such 
HoweU,(h)  or  of  following  its  subjects,  by  an  institution  was  not  new— it  had  been  in 
granting  a  local  legislature  in  the  country  action  for  centuries ;  its  powers  known 
to  which  they  have  emigrated,  to  exercise  and  its  attributes  settled  by  long  experi- 
fiupreme  authority  so  far  as  is  consistent  ence.  The  Question  is  narrowed  to  what 
with  their  dependence  on  the  mother  '  are  the  inciaents  of  a  general  assembly, 
country.  We  admit  the  argument  of  In  Burke's  account  of  European  Ame- 
the  appellant,  that  English  settlers  carry  [  rica,(6)  it  is  said  that  the  first  colony 
with  them  their  rights  according  to  the  '  which  was  settled  was  that  of  Virginia, 
English  law,  varied  only  by  local  circum-  I  which  was  governed  at  first  by  a  president 
stances.  They  have,  as  a  conseauence,  I  and  council  appointed  by  the  Crown.  The 
the  right  to    courts  of  justice    for  the    colonists  were,  however,  afterwards — 

purpose  of  administering  the  law,  and  it  I  ,  ,  .        *       , 

*^     '^  "  empowered  to  elect  representatives  for   * 


(a)  14  East,  149,  1 

(6)  9  A.  &  E.  1 ;  3  St.  Tr.  N.S.  723. 

(c)  8  T.R.  299. 

(</)  1  Saund.  286,  note. 

(c)  5  Bing,  N.C.  208;  S.C  7  Scott,  147. 

(/)  1  Saund.  297. 

Ig)  1  61a.  Com.  108. 

(A)  Show.  P.C.  24. 

(0  Moo.  P.C.C.  69. 


several    counties   into   which    the   province 
divided,  with  privileges  resembling  those  of  tli 
House  of  Commons  in  England." 

Again,  in  Edwards'  **  History    of  t. 


(a)  Chalmei-s*  Opinions,  222,  223 ;  Opinio 
of  Yorke,  A.G.,  and  Wearg,  S.G. 

(b)  Vol.  2,  296,  297. 
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West  Indies," (a)  a  work  of  considerable 
reputation,  it  is  laid  down — 

<'  that  proYincial  parliaments  or  colonial  assem- 
blies being  thus  established  and  recognised,  we 
shall  find  that  in  their  formation,  mode  of  pro- 
ceeding, and  extent  of  jurisdiction  within  their 
own  circle,  they  have  constantly  copied,  and  are 
required  to  copy,  as  nearly  as  circumstances 
will  permit,  the  example  of  the  Parliament  of 
Great  Britaia/* 

He  goes  on  further  to  say : — 

*'  They  commit  for  contempts,  and  the  courts 
of  law  have  refused,  after  solemn  argument,  to 
dbcharge  persons  committed  by  the  Speaker's 
warrant." 

Now,  this  authority  to  commit  for 
contempt  has  been  invariably  exercised  j 
by  all  the  colonial  Houses  of  Assembly 
whenever  they  may  have  been  called 
upon  to  exercise  it.  It  does  not  rest 
merely  upon  principle.  In  the  Ameri- 
can -Archives,  now  m  course  of  printing 
by  the  order  of  the  Congress,  (o)  uDder 
the  date  of  the  year  1775,  the  Journals 
of  the  House  of  Assembly  in  New  Jersey 
relate  that  one  Murdoch  was  committed 
by  the  House  for  contempt  in  sending  a 
challenge  to  one  of  the  members.  Another 
case — that  of  Cook  and  Macnaughten — 
of  a  committal  for  contempt  by  the  House 
of  Assembly  occurred  in  Jamaica  in 
1776.  (c)  The  powers  possessed  and  exer- 
cised by  the  Houses  of  Assembly  in  the 
West  Indies  have  been  equally  enjoyed  by 
similar  bodies  in  whatever  colonies  they 
were  erected.  The  extracts  from  the 
Journals  of  the  Houses  of  Assemblv  of 
New  Brunswick,  Nova  Scotia,  and  of 
Prince  Edward's  Island,  which  are  printed 
in  the  Supplemental  Appendix,  prove  the 
exercise  of  the  same  authority  by  the 
Le^slative  Assemblies  in  those  colonies. 
Evidence  of  usage  cannot  be  stronger  or 
more  conclusive.  The  precedents  of  the 
exercise  of  the  power  to  commit  in  the 
colonies  are  not  numerous,  but  they  are 
satisfactory.  In  Begiyui  v.  Paty,{d)  which 
was  the  case  of  an  inquiry  by  the  Court 
of  King's  Bench  into  the  proceedings  of 
the  Honse  of  Commons,  Justice  Powys 
said: — 

**  The  reason  why  there  were  no  precedents 
of  that  kind  was  very  obvious,  viz.,  that  it  would 
inreasonable  to  put  the  judges  upon  deter* 
Qg  the  privileges  of  the  House  of  Commons, 
hich  privileges  they  have  no  account,  nor 
footsteps  in  tlieir  books :  that  the  House  of 
-mons  have  the  records  of  them." 

is  contended  on  the  other  side  that 

)  Vol.  2,  344. 

I  Vol.  1,  1119,  1120,  Brit.  Mus. 

2  Edwards'  Hist,  of  West  Indies,  422. 

2Ld.  Baym.  1105. 


the  power  in  the  House  of  Commons  to 
commit  for  contempt  is  derived  from  the 
ancient  aula  regis.  This  cannot  affect  our 
argument ;  the  House  of  Commons  is  no 
further  a  court  of  justice  than  is  the  colo- 
nial House  of  Assembly.  The  principle 
that  the  power  of  commitment  for  con- 
tempt is  incident  to  high  deliberative 
assemblies,  is  fully  recognised  in  Bwrdett 
V.  Abbott, (a)  Beaumont  v.  Barr€tt{b)  This 
latter  case  was  adopted  by  Lord  Denman 
in  The  Queen  v.  Gosse^,(c)  and  the  same 
principle  is  recognised  in  Ferrier^s  case,(d) 
The  King  v.  FcLulkner,{e)  The  whole  of 
the  authorities  upon  this  point  are  col- 
lected in  Stockdale  v.  Ransard.(f)  The 
case  of  Anderson  v.  Dv/nn  (g)  was  a  com- 
mitment of  a  stranger  by  Congress  for 
contempt.  By  the  American  Constitution 
Congi-ess  has  no  power  but  that  spe- 
cially delegated  to  it,  the  residuum  of 
power  remaining  in  the  separate  sovereign 
States.  By  that  Constitution,  power  to 
arrest  and  commit  for  contempt  was  ex- 
pressly given  to  it  over  its  members,  but 
no  such  power  was  given  over  strangers. 
It  was  held  in  Anderson  v.  Dunn  that  such 
power  was  necessary  and  incident  to  the 
functions  of  Congress.  No  Act  of  Parlia- 
ment ever  gave  the  House  of  Assembly  of 
Jamaica  the  power  to  commit,  yet  they 
exercised  the  power  as  being  inherent  in 
the  supreme  legislative  authority — Beaw- 
mont  V.  Barrett,  Burdett  v.  Abbott. 

An  attempt,  however,  has  been  made  to 
distinguish  Beaumont  v.  Bai-rett  from  the 
present  case,  by  reason  that  Jamaica  was 
a  conquered  colony  and  Newfoundland  a 
settled  colony.  This  objection  is  unten- 
able. It  has  been  expressly  held  by  Lord 
Mansfield,  in  Hall  v.  Cam^heU,(h)  that 
Jamaica  was  not  a  conquered  colony. 
That  learned  judge  said  that  after  the 
conquest,  and  before  the  settlement  of 
the  colony  by  the  English, 

''  all  the  Spaniards  having  left  the  island,  or 
having  been  killed  or  driven  out  of  it,  the  first 
settling  was  by  an  English  colony,  who,  under 
the  authority  of  the  King,  planted  a  vacant 
island  belonging  to  him  in  right  of  his  Crown," 

and  that  it  was  therefore  to  be  consideired 
as  a  planted  colony.  It  must  be  put  upon 
the  same  footing  as  Newfoundland. 

Neither  is  this  power  confined  to  le^s- 
lative  assemblies  or  courts  of  law.   Justices 


(a)  14  East,  137. 
(6)  1  Moo.  P.C.C.  76. 
(c)  3  St.  Tr.  N.S.  1198 ;  3  P.  &  D.  362. 
(rf)  1  Hats.  Prec.  56,57. 
(e)  2  C.  M.  &  E.  525. 
(/)  3  St.  Tr.  N.S.  723 ;  9  A.  &  E.  1. 
(g)  Wheatou,  204,  N.S. 
(A)  Co^^T).  213  ;  S.C.  Lofft.  655 ;  20  St.  Tr. 
326,  327. 
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of  peace  commit  for  contempt — Cropper 
V.  HortoTifia)  Bennett  v.  WcU8on,iJb)  Mayler 
V.  Lcmb,{c)  2  Hawkins ,  bk.  2,  b.  3,  2  Male, 
P.C.  122.  Courts  of  Equity— WeUeel^  v. 
Buke  of  B€auforty(d)  In  the  Matter  of  the 
Ludlow  Charitie8(e) — and  the  Ecclesiasti- 
cal Courts,  Barlee  t.  Barlee,(f)  not  being 
Courts  of  Record,  also  commit  for  con- 
tempt. 

It  is  not  denied  that  the  House  of  As- 
sembly, by  its  constitution,  has  supreme 
legislative  power  in  the  island.  Why, 
then,  if  it  possesses  the  greater  power, 
should  it  not  possess  the  less,  and  that 
one  so  necessary  to  the  due  performance  of 
its  duties  and  independence  of  its  mem- 
bers ?  The  power  in  question  is  not  likely 
to  be  abused ;  it  is  Eubject  to  the  checks 
of  prorogation  and  dissolution.  There  is 
no  analogy  between  corporations  and 
legislative  assemblies  ;  corporations  have 
no  power  to  preserve  their  independence 
from  the  Crown ;  but  Houses  of  Assembly 
stand  between  the  Crown  and  the  people 
as  the  House  of  Commons  does.  A  House 
of  Assembly  cannot  perform  its  functions 
without  the  same  powers  ns  the  House  of 
Commons ;  and  from  the  tenor  of  the 
royal  inBtructions(^)  to  the  Governor  of 
Newfoundland  accompanying  the  commis- 
sion, it  was  manifestly  the  intention  of 
the  Crown  to  confer  similar  powers  upon 
the  House  of  Assembly, 

II.  This  power  has  been  well  exercised. 
If  only  irregularly  exercised,  the  objections 
urged  are  of  no  weight,  because  each 
Court  judges  of  its  own  proceedings.  Was 
it  meant  to  be  said  that  there  was  no 
jurisdiction  in  the  House  of  Commons  to 
commence  by  taking  a  party  into  custody  ? 
It  is  true  that,  in  the  exercise  of  their 
discretion,  this  is  seldom  done ;  but  that 
is  not  the  question,  the  question  is,  whe- 
ther they  have  jurisdiction  or  not.  Sup- 
pose there  should  be  a  riot,  or  a  disturo- 
ance,  at  the  door  of  the  House,  and  a 
messenger  should  go  out  to  arrest  the 
parties,  would  it  be  necessary  that  he 
should  first  ascertain  the  names  of  the 
rioters  and  summon  themP — No,  they 
would  be  brought  in  immediately.  If  a 
contempt  were  committed  in  a  common 
law  court  they  would  order  the  trans- 
gressor into  custody  without  a  warrant  of 
commitment — King  v.  Clerh,{h)  If  the 
House  have  aright  to  commence  by  arrest, 
it  is  only  matter  of  discretion  whether 


(a)  SB.  &Ry.  166. 
{b)  3  M.  &  S.  1. 

(c)  7  Taun.  63. 

(d)  2  Ross.  &  M.  €39. 
(c)  2  My.  &  C.  316. 
(/)  1  Add.  301. 

{g)  Clark's  Colonial  Law,  435. 
Ih)  I  Salk.  349. 


they  exercise  that  right  in  the  first 
instance  or  not.  Courts  of  law  could 
make  a  rule,  if  they  pleased,  ch»t  a  party 
be  attached  in  the  nrvt  instance  without 
showing  cause.  In  this  case  the  appellant 
was  brought  up  in  custody,  not  in  execu- 
tion ;  the  House  then  resolved  itself  into  a 
committee;  that  is  equivalent  to  reporting 
to  the  House. 

The  warrant  is  good — Beaumont  v. 
Barreti.(a)  Mansfield,  C.J.,  in  Burdeti  v. 
Abbott, (h)  said,  on  an  objection  to  the 
Speaker's  warrant,  that  it  was  enough  if 
the  warrant  purported  to  be  for  contempt. 
In  Lord  8hafteshury*s  case(e)  the  war- 
rant was  general.  Warrants  need  not  be 
under  BeeX—Beg.  v.  Paty,(il}  Instances  are 
numerous  in  the  Journals  of  the  Houses 
of  Lords  and  Commons  of  parties  being 
obliged  to  apologise.  In  Money  v.  Leaeh{e) 
a  list  of  general  warrants  is  set  forth.  The 
forms  of  attachments  used  in  the  superior 
courts  of  Westminster,  which  are  upon 
mesne  process,  are  general. (/)  Admitting 
that  the  last  warrant  did  not  follow  the 
resolution  of  the  House,  yet  it  is  imma- 
terial, as  it  was  merely  ior  the  regulation 
of  their  own  proceedings.  When  the  re- 
spondent refused  to  make  an  apology  the 
Speaker,  as  he  had  a  perfect  right  to  do, 
directed  the  sheriflTto  take  him  into  cus- 
tody until  he  made  an  apology. 

By  an  Act  of  Parliament  of  Canada, 
courts  of  justice  had  the  power  to  trans- 
port for  life.  In  the  late  case  of  the 
Canadian  Prisoners{g)  the  Court  had  sen- 
tenced certain  persons  to  be  transported 
for  fourteen  years,  to  commence  from  their 
arrival  in  Van  Dieman*s  Land.  Now,  this 
was  for  an  uncertain  term;  yet  it  was 
held  that,  as  the  Court  could  transport  for 
life,  the  lesser  power  was  included  in  the 
greater. 

III.  The  point  of  pleading  is  subordi- 
nate to  the  important  point  really  at  issue. 
If  the  pleadings  are  msufficient  why  was 
nob  such  objection  taken  in  the  court 
below,  where,  if  it  had  been  sustained,  we 
should  have  moved  to  amend  p 

Pemberton  replied. 

May  23,  1842. 

The  appeal,  by  the  direction  of  their 
Lordships,  was  re-argued  by  one  counsel  on 
each  side ;  by  Henderson  for  the  appelli 
and  HiU,  Q.C.,  for  the  respondents. 

(a)  1  Moo.  P.C.C.  85. 

(6)  4  Taun.  447. 

(r)  6  St.  Tr.  1269,  1271  ;  S.C.  1  Mod.  B 
144. 

(d)  2  Ld.  Raym.  1105. 

(c)  19  St.Tr.  1002.  ;  S.C.  3  Burr.  1742  ;  t 
1  Bl.  W.  654. 

(f)  Tidd*8  Pract.  Forms,  p.  68. 

(g)  3  St.  Tr.  N.S.  943 ;  5  M.  &  W.  82. 
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In  addition  to  tlie  authorities  referred 
to  in  the  previons  argument,  Calvin's 
case  (a) ;  Halliburton's  History  of  Nova 
Scotia,  vol.  2,  324;  Gordon's  History  of 
New  Jersey,  337;  FownalVs  History  of 
the  Colonies,  60 ;  Woodstock's  Consti- 
tution of  the  British  Colonies,  141,  the 
Commission  for  establishing  a  Legis- 
latiye  Assembly  in  Newfoundland,  26th 
July  1832,  and  the  instructions  from  the 
Colonial  Office  thereon;  Clark's  Colonial 
Jjaw,  435,  and  the  case  of  Upper  Canada, 
Parliamentary  papers,  1828,  were  cited 
jand  relied  upon. 

January  11,  1843. 

Pabke,  B.  :  The  great  importance  of  the 
principal  o^uestion  in  this  case  induced 
those  of  their  Lordships  who  heard  the  first 
argument  to  request  that  a  second  might 
take  place  before  themselves  and  other 
members  of  the  Judicial  Committee.  The 
case  has  been  argued  before  the  Lord 
Chancellor,  the  Lords  Brougham,  Denman, 
Abinger,  Cottenkam,  and  Campbell^  the 
Vice-Chan cellor  of  England,  the  Lord 
Chief  Justice,  of  the  Common  Fleas,  Mr. 
Justice  Erskine,  the  Right  Hon.  Dr.  Lush- 
ingion^  and  myself;  and  J  have  been  in- 
structed by  their  Lordships  to  state  the 
reasons  lor  the  advice  which  they  will  give 
to  Her  Majesty  to  rcverjje  the  judgment 
of  the  court  below. 

Th^t  judgment  was  given  in  favour  of 
the  defendants,  upon  a  demurrer  to  several 
special  pleas  to  an  action  of  trespass  for 
false  imprisonment,  by  which  the  acts 
complained  of  were  justified  by  the  de- 
fendant Carson^  as  Speaker  of  the  House 
of  Assembly  of  Newfoundland,  by  other 
defendants  as  membei'S  of  that  House, 
and  by  one  as  messenger  in  aid  of  the 
serjeant-at-arms,  upon  an  arrest  and 
commitment  for  an  alleged  breach  of  pri- 
lege  of  the  House. 

Several    objections    were    taken    of   a 

formal  nature  to  these  pleas,  which  it  is 

unnecessary  to  state,   as  the  opinion  of 

their  Lordships  is  not  fonnded  upon  any 

of  those  objections.    The  main  question 

raised    by  the    pleadings,   and  applying 

equally  to  the  case  of  all  the  defendants, 

was  whether  the  House  of  Assembly  had 

the  power  to  arrest  and  bring  before  them, 

^Hh  a  view    to    punishment,   a   person 

larged  by    one  of    the    members  with 

ving  used    insolent    language   to  him 

t  of  the  House  in  reference  to  his  con- 

ict  as  a  member  of  the  Assembly  —  in 

her  words,  whether  the  House  had  the 

ower,    such    as    is    possessed    by    both 

[ouses  of  Parliament  in  England,  to  ad- 

idicate  upon  a  complaint  of  contempt 


(a)  Co.  7. 


or  breach  of  privilege.  It  is,  indeed, 
stated  in  the  plea  of  the  defendant  Car^ 
son,  and  that  of  the  other  defendants, 
members  of  tho  House,  that  something 
occurred  which  might  amount  to  a  con- 
tempt committed  in  the  face  of  the  As- 
sembly, by  the  use  of  the  violent  and 
threatening  words  to  one  of  the  members 
then  present  in  his  place ;  but  each  plea 
also  justified  the  original  arrest  of  the 
plain tifi*  upon  a  warrant  issued  by  the 
Speaker,  founded  on  the  complaint  of  a 
breach  of  priyilege  committed  out  of  the 
House ;  and  if  the  House  of  Assembly 
had  no  power  to  issue  that  warrant,  this 
part  of  such  plea  is  bad,  and,  as  each  plea 
IS  entire,  the  whole  is  bad.  The  question, 
therefore,  whether  the  House  of  Assembly 
could  commit  by  way  of  punishment  for  a 
contempt  in  the  face  of  it  does  not  arise  in 
this  case,  (a) 

Their  Lordships  are  of  opinion  that  the 
House  of  Assembly  did  not  possess  the 
power  of  arrest  with  a  view  to  adjudica- 
tion on  a  complaint  of  contempt  com- 
mitted out  of  its  doors,  and  consequently 
that  the  judgment  of  the  court  below  must 
be  reversed. 

In  order  to  determine  this  question  and 
to  ascertain  what  the  legal  powers  of  the 
Assembly  were,  it  is  proper  to  consider 
first,  under  what  circumstances  it  was 
constituted)  and  what  was  the  legal  origin 
of  its  powers. 

Newfoundland  is  a  settled,  not  a  con- 
quered colony,  and  to  such  colony  there 
is  no  doubt  that  the  settlers  from  the 
mother-country  carried  with  them  such 
portion  of  the  Common  and  Statute  Law 
as  was  applicable  to  their  new  situation, 
and  also  the  rights  and  immunities  of 
British  subjects.  Their  descendants  have, 
on  the  one  hand,  the  same  laws  and  the 
same  rights  (unless  they  have  been  altered 
by  Parliament) ;  and  on  the  other  hand, 
the  Crown-possesses  the  same  prerogative 
and  the  same  powers  of  government  that 
it  does  over  its  other  subjects ;  nor  has  it 
been  disputed  in  the  argument  before  us, 
and,  therefore,  we  consider  it  as  conceded, 
that  the  Sovereign  had  not  merely  the 
right  of  appointing  such  magistrates  and 
establishing  such  corporations  and  courts 
of  justice  as  he  might  do  by  the  Common 
Law  at  home,  but  also  that  of  creating  a 
local  legislative  assembly  with  authority, 
subordinate  indeed  to  that  of  Parliament, 
but  supreme  within  the  limits  of  the 
colony,  for  the  government  of  its  inhabi- 
tants.   This  latter  power  was  exercised  by 

(a)  The  power  of  committing  for  a  coDttmpt, 
though  committed  in  its  presence  and  by  one  of 
its  members  is  not  incident  to  a  colonial  legis- 
laiive  assembly. — Doyle  v.  Falconer,  L.R.1  T.C. 
32S. 
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the  Crown  in  fayour  of  the  inhabitants  of 
Newfoundland  in  the  year  1832,  by  a 
Commission  under  the  Great  Seal,  with  ac- 
companying Instractions  from  the  Secre- 
tary of  State  for  the  Colonial  Department ; 
and  the  whole  question  resolves  itself  into 
thia^  whether  this  power  of  adjudication 
npon,  and  committing  for,  a  contempt, 
was  legally  given  to  the  new  Legislative 
Assembly  of  Newfoundland  by  virtue  of 
the  Commission  and  the  Instructions :  for 
under  these  alone  can  it  have  any  existence, 
there  being  no  usage  or  custom  to  support 
the  exercise  of  any  power  whatever. 

In  order  to  determine  that  question,  we 
must  first  consider  whether  the  Crown 
did  in  this  case  invest  the  local  Legisla- 
ture with  such  a  privilege.  If  it  did,  a 
further  question  would  arise,  whether  it 
had  a  power  to  do  so  by  law. 

If  that  power  was  incident  as  an  essen- 
tial attribute  to  a  legislative  assembly  of 
a  dependency  of  the  British  Crown,  the 
concession  on  both  sides  that  the  Crown 
had  a  right  to  establish  such  an  assembly 
puts  an  end  to  the  case.  But  if  it  is  not 
a  legal  incident,  then  it  was  not  conferred 
on  uie  colonial  assembly  unless  the  Crown 
had  authority  to  give  such  a  power,  and 
actually  did  give  it. 

Their  Lordships  give  no  opinion  upon 
the  important  question  whether,  in  a 
settled  country  such  as  Newfoundland, 
the  Crown  could  by  its  prerogative  ex- 
pressly bestow  upon  the  legislative  as- 
sembly an  authority  to  commit  for  con- 
tempt not  incident  oy  law — an  authority, 
materially  interfering  with  the  liberty  of 
the  subject,  and  much  liable  to  abuse. 
They  do  not  enter  upon  that  question 
because  they  are  of  opinion,  upK)n  the 
consti-uction  of  the  Commission  and  of  its 
accompanying  document,  that  no  such 
authority  was  meant  to  be  communicated 
to  the  Legislative  Assembly  of  Newfound- 
land ;  and  if  it  did  not  pass  as  incident  to 
such  a  body,  it  was  not  granted  at  all. 
This  appears  to  be  clear  from  the  con- 
sideration of  the  instruments. 

By  the3  Commission  for  the  establishing 
the  legislative  assembly  dated  the  26th 
July  1833,  his  late  Majesty  King  William 
the  Fourth  authorised  the  Governor,  with 
the  advice  and  consent  of  the  Council  of 
the  Island,  from  time  to  time  to  summon 
and  call  general  assemblies  of  the  free- 
holders and  householders  within  the  Is- 
land, — 

**  in  such  manner  and  form,  and  according  to 
such  powers,  iastrujtious,  and  authorities  as 
were  granted  or  appointed  by  the  general  in- 
stractions accompanying  the  Commission  or 
according  to  such  further  powers,  instructions, 
or  authorities  as  should  at  any  time  thereafter 
be  granted  or  appointed  " 

nnder  His  Majesty's  sign  manual  and  sig- 


net, or  Order  in  Council,  and  that  the  per- 
sons thereupon  duly  elected  should  take 
the  oaths,  and  shonld  be  called  and  de- 
clared the  General  Assembly  of  the  island 
of  Newfoundland ;  and  that  the  governor, 
with  the  advice  and  consent  of  the  Council 
and  Assembly,  or  the  major  part  of  then^ 
respectively,  should  have  full  powers  to— 

"  make,  constitute,  and  ordain  laws,  statutes^ 
and  ordinances  for  the  public  peace,  welfare, 
and  good  government  of  the  island  and  its  depen* 
dencies,  and  the  people  and  iLhabitanti  thereof, 
and  such  other  as  should  retort  thereto," 

which  laws,  &c.  were  to  be  as  near  as 
might  be  to  the  laws  and  statutes  of  the 
United  Kingdom,  and  subject  to  the  ap- 
probation of  His  Majesty  and  to  the  nega* 
tive  voice  of  the  governor. 

Accompanying  this  commission  was  a 
despatch  from  v  iscount  Goderich  (now 
Earl  of  Eipon)  containing  ins trnctiou 8(a) 
to  the  governor  for  the  regulation  of  his 
conduct,  upon  which  some  reliance  was 
placed  on  the  arguments  at  the  bar«  as 
affording  evidence  of  the  intention  of  the 
Crown  to  confer  the  power  in  question 
upon  the  House  of  Assembly.  The  com- 
mission itself,  where  such  an  anthority 
would  naturally  be  expected  to  be  found, 
if  the  Crown  had  intended  to  confer  it,  is 
entirely  silent  upon  this  subject,  nor  does 
it  grant  any  of  the  privileges  of  the  British 
Parliament;  and  the  terms  used  by  the 
Earl  of  Ripon^s  letter  have  probabjv  re- 
ference to  the  mode  of  conducting  busi- 
ness and  the  forms  of  procedure,  which 
are  to  be  assimilated  to  those  of  the  Bri- 
tish House  of  Commons — at  all  events, 
terms  so  vague  and  general  could  never 
have  been  used  "with  the  intention  of 
giving  powers  of  commitment,  and  other 
privileges  of  so  important  a  nature,  if 
the  authority  of  the  Crown  was  required 
to  bestow  them  by  a  special  grant. 

The  whole  question  then  is  reduced  to 
this — whether  the  power  of  punishing  a 
contempt  not  committed  in  its  presence  is 
incident  by  law  to  every  local  le^slature. 

The  statute  law  on  this  subject  being 
silent,  the  common  law  is  to  govern  it ; 
and  what  is  the  common  law  depends  upon 
principle  and  precedent. 

Their  Lordships  are  of  opinion  that  the 
common  law  only  confers  upon  a  local 
legislature  such  powers  as  are  necessary 
to  the  existence  of  such  a  body,  and 
proper  exercise  of  the  functions  whicl 
is  intended  to  execute.    These  powers  t 
granted  by  the  very  act  of  its  establii 
ment,  an  act  which  it  is  admitted  on  hot 
sides  that  it  was  competent  for  the  Orov 
to  perform.     This  is  the  principle  whi< 
governs  all  legal  incidents :  **  Quando  l^ 

(a)  See  Clark's  Colonial  Law,  435. 
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dUquid  co7icediii  coticedere  vldeiv/r  et  iUud, 
sine  quo  res  ipsa  esse  non  potest"  In  con- 
formity to  thiB  principle  we  feel  no  doubt 
that  such  an  aesembly  has  the  right  of  pro- 
tecting itself  from  all  impediments  to  the 
due  course  of  its  proceedings.  To  the  full 
extent  of  every  measure  which  it  may  be 
really  necessary  to  adopt,  to  secure  the 
free  exercise  of  their  legislative  functions, 
thev  are  justified  in  acting  by  the  prin- 
ciple of  tne  common  law.  But  the  power 
of  punishing  anvone  for  past  misconduct  as 
a  contempt  of  their  authority,  and  adjudi- 
cating upon  the  fact  of  such  contempt  and 
the  measure  of  punishment,  as  a  judicial 
body,  irresponsible  to  the  party  accused, 
whatever  the  real  facts  may  oe,  is  of  a  very 
different  character,  and  by  no  means  essen- 
tially necessary  for  the  exercise  of  their 
functions  by  a  local  legislature,  whether 
representative  or  not.  All  these  f auctions 
may  be  well  performed  without  this  ex- 
traordinary power,  and  with  the  aid  of 
the  ordinary  tribunals  to  investigate  and 
punish  contemptuous  insults  and  inter- 
ruptions. 

These  powers  certainly  do  not  exist  in 
corporate  or  other  bodies,  assembled  with 
autnority  to  make  byelaws  for  the  govern- 
ment of  particular  trades  or  united  num- 
bers of  individuals.  The  functions  of  a 
colonial  legislature  are  of  a  higher  charac- 
ter, and  it  is  engaged  in  more  important 
objects ;  but  still  there  is  no  reason  why 
it  should  possess  the  power  in  question. 

It   is  said,   however,   that    this  power 
belongs  to  the  House  of  Commons  in  Eng- 
land; and  this,  it  is  contended,  affords  an 
authority  for  holding  that  it  belongs  as  a 
legal  incident,  by  the  common  law,  to  an 
assembly  with  analogous  functions.    But 
the  reason  why  the  House  of  Commons 
has  this  power  is,  not  because  it  is  a  repre- 
sentative body  with  legislative  functions, 
but  bv  virtue  of  ancient  usage  and  pre- 
scription ;   the  lex  et  consuetiLdo  Parlia- 
menii,  which  forms  a  part  of  the  common 
law  of  the  land,  and  according  to  which 
the  High  Court  of  Parliament  before  its 
division,  and  the  Houses  of  Lords  and 
Commons  since,  are  invested  with  many 
peculiar  privileges,  that  of  punishing  for 
contempt  being  one.    And  besides,  this 
argument  from  analogy  would  prove  too 
much,  since  it  would  be  equally  available 
favour  of  the  assumption  by  the  coun- 
l  of  the  island,  of  the  power  of  commit- 
lent  exercised  by  the  House  of  Lords,  as 
nrell  as  in  support  of  the  right  of  impeach- 
uent  by  the  Assembly — a  claim  for  which 
here  is  not  any  colour  of  foundation. 
Nor  can  the  Dower  be  said  to  be  in- 
dent   to    the    legislative    assembly    by 
lalogy  to  the  English  Courts  of  Record 
rich  possess  it.    This  Assembly  is  no 
rt  of  record,  nor  has  it  any  judicial 


functions  whatever;  and  it  is  to  be  re- 
marked that  all  tho.se  bodies  which  pos- 
sess the  power  of  adjudicating  on,  and 
punishing  in  a  bummary  manner  con- 
tempts of  their  authority,  have  judicial 
functions,  and  exercise  this  as  incident  to 
those  which  they  possess,  except  only  the 
House  of  Commons,  whose  authority  in 
this  respect  rests  upon  ancient  usage. 

Their  Lordships,  therefore,  are  of 
opinion,  that  the  principle  of  the  common 
law,  that  things  necessary  pass  as  incident, 
does  not  give  the  power  contended  for, 
as  incident  to,  and  included  in,  the  grant 
of  a  subordinate  legislature. 

It  was,  however,  argued  that  in  other 
colonies,  the  legislative  assemblies  exer- 
cise the  power  of  committing  for  breach 
of  privilege  without  objection,  and  that 
the  usage  in  this  respect  was  good  evi- 
dence that  such  power  was  an  incident 
attached  by  the  common  law,  though  not 
on  the  ground  of  necessity.  And  no  doubt 
this  argument  would  have  had  much 
weight,  if  there  had  been  many  legis- 
latures situate  precisely  as  this  is.  and  the 
usage  to  exercise  the  power  of  committal 
for  breach  of  privilege  had  been  frequent, 
and  the  acquiescence  in  its  exercise  long 
and  universal,  and  that  usage  could  have 
been  explained  only  on  the  ground  that 
the  power  was  a  legal  incident.  But  no 
such  usage  has  been  proved,  and  the  con-* 
stitution  and  practice  of  different  colonies, 
and  the  prerogative  of  the  Crown  with 
reference  to  this,  differ  so  much  that  there 
is  very  little  analogy  between  them,  and 
no  in^rence  can  safely  be  deduced  from 
the  law,  as  understood  in  one,  to  guide  us 
with  respect  to  another.  In  some,  the 
very  exercise  of  the  power,  with  the  sanc- 
tion of  the  tribunals,  and  the  acquiescence 
of  the  public  for  a  long  period  of  time, 
may  raise  a  presumption  that  the  power 
has  been  duly  communicated  by  law.  But 
in  this  case,  we  have  the  simple  question 
to  decide,  without  any  usage,  any  ac- 
quiescence, or  any  sanction  of  the  courts 
of  law,  except  in  the  very  case  in  which 
we  are  now  called  upon  to  affirm  or  re- 
verse the  judgment  of  the  court  below. 
It  remains  to  be  considered  how  the  ques- 
tion stands  on  express  authority ;  and 
unless  there  be  that  satisfactory  authority 
expressly  in  favour  of  the  power,  we  must 
hold  that  the  common  law  does  not  confer 
it. 

There  is  no  decision  of  a  court  of  jus- 
tice, nor  other  authority,  in  favour  of 
the  right,  except  the  case  of  Beav/mont 
V.  Barrett,  decided  by  the  Judicial  Com- 
mittee, the  members  present  being  Lord 
Brougham,  Mr.  Justice  Bosanquet,  Mr. 
Justice  ErsJcine,  and  myself.  Their  Lord- 
ships do  not  consider  that  case  as  one  by 
which  they  ought  to  be  bound  on  deciding 
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tho  present  qaestion.  The  opinion  of)  The  judgment  will  be  revened,  and  there 
their  Lordships,  delivered  by  myself  im-  |  must  be  a  writ  of  inquiry  as  to  damages, 
mediately  after  the  argument  was  closed,  '  unless  the  parties  can  agree  among  them- 
thou^h  it  clearly  expressed  that  the  power  .  selves  upon  some  sum — as  they  had  better 
was  incident  to  every  legislative  assem-  |  do.  They  ought  to  consider  that  it  was 
bly,  was  not  the  only  ground  on  which  ;  a  mere  question  of  rights  to  be  tried,  and. 
that  judgment  was  rest€d,(a)  and,  there-  ;  therefore,  probably  they  will  be  able  to  do 
fore,  was  in  some  degree  extra-judicial;  that.  All  we  can  do  is  to  remit  the  record 
but,  besides,  it  was  taken  to  be  and  was  |  back  to  the  court  below  for  inquiry. (a) 
founded  entirely  on  the  dictum  of  Lord  I  __ 

EUenhoromh  in  Burdeft  v.  Abbott,  which  i      ,,  »~  •  _^  • 

dictum  we  all  think  cannot  be  taken  as  an  ■  ,  ^^""^"  JJ^"*"  S*?  of  -This  report  « 
authority  for  the  abstract  proposition,  that  '  -^<^^J;-  ^r^^^l^e  i^:^'^JflZ 
every  legislative  body   has  the  power  of  „  «„t  Ji  ^^  rc^pondeSts  in  the  Colonial 

committing  for  contempt.     The  obserya-    Office  Papers  have  been  consulted. 

tion    was    made    by  his  Lordship,  with  ; 1 

reference  to  the  peculiar  powers  of  Parlia-  ;  previously  to  the  reign  of  Geo.  the  2nd,  in  the 
ment,  and  ought  not,  we  all  think,  to  be  ,  ^^^^  ^^ar  of  whose  reign  a  Colonial  Act  was 
extended  any  further.  .   .       I  passed  which  enacts  that  all  such  laws  and 

We  all,  therefore,  think  that  the  opinion  statutes  ofEugland  as  have  been  at  any  time 
expressed  by  myself  in  the  case  of  Beau-  esteemed,  introdaced,  used,  or  accepted,  or 
mi/nt  V.  Barrett  ought  not  to  affect  our  received  as  laws  in  the  island,  should  and 
decision  in  the  present  case,  and  there  thereby  are  declared  to  be  and  continue  laws  of 
being  no  other  authority  on  the  subject,  |  His  Majesty's  island  of  Jamaica  for  ever, 
we  decide  according  to  the  principle  of  ;  This  was  a  statutable  recognition  of  the  right 
the  common  law,  that  the  House  of  As-  i  ^^ich  the  Assembly  bad  in  fact  exercised,  and 
sembly  had  not  the  power  contended  for.  j  appears  to  us  fully  to  warrant  the  Colonial 
They  are  a  local  legislature,  with  every  Courts  and  the  Judicial  Committee  in  the  decision 
power  reasonably  necessary  for  the  propr  j  ^^^^l""^.}^^^  *""^  *"  ^"^  "^"^  ^^  Beaumont  v. 


exercise  of  their  functions  and  duties,  but 
they  have  not  what  they  have  erroneously 


(a)  See  further  Fenton  v.  Hampton,  1 1  Moo. 
P.C.C.  347  ;  Dilly.  Murphy,  1  Moo.  P.CC.N.S. 


supposed  themselves  to  possess,  the  same  487;  Z>oy/e  v.  Fa/con^r,L,U.  IP.C. 328;  ^//onwy 
exclusive  privileges  which  the  ancient  law  General  of  New  South  WaJes  v.  Macpher^on, 
of  England  has  annexed  to  the  House  of  l.r.  3  p/c.  258;  Speaker  of  Legislative  As^ 
Parliament.  sembly  of  Victoria  v.  Glass,  ib.  500 ;  and  Bar- 

ton  V.  Taylor,  11  App.  Ca.  197. 

(a)  See  passages  from  the  judi^raent  in  this  case  The  Colonial  Laws  Validity  Act,  18G5, 28  &  29 
cited  above  pp.  676,  677  ;  cf.  also,  the  following  Vict.  c.  63.  s.  5,  provides  that  every  reprcsenta- 
cxtract  from  the  Opinion,  dated  December  8, 1838,  tive  legislature  shall,  in  respect  to  the  colony 
of  Campbell,  A.G.,  and  Rolfe,  8.G.,  on  the  pro-  under  its  jurisdiction,  have  and  be  deemed  al\^'ays 
ceedings  of  the  House  of  Assembly  of  Newfound-  to  have  had,  full  power  to  make  laws  respecting 
land,  printed  for  the  Committee  1841 :  ^'  In  the  ,  the  constitution,  powers,  and  procedure  of  such 
reign  of  Charles  2nd  an  assembly  (for  Jamaica)  .  Legislature. 

was  constituted  by  authority  of  the  Crown  with  1  The  term  representative  legislature  is  defined, 
the  power  of  making  laws  agreeable  (as  far  as  >  s.  1,  as  **  any  colonial  legislature  which  shall 
might  be)  to  the  laws  of  England,  subject  of  \  comprise  a  legislature  of  which  one  half  are 
course  to  the  approbation  of  Sie  Crown.  Be-  elected  by  members  of  the  colony." 
tween  the  time  when  the  Assembl}'  was  con-  As  to  the  power  of  a  colonial  legislature  to 
stitoted  (about  the  year  168U)  and  the  reign  of  confer  upon  itself  privileges  by  statute,  see 
George  the  2nd,  repeated  instances  occurred  in  Landers  v.  Woodworth,  2  Can.  S.C.  Rep.  158  ; 
which  the  Assembly  »iupposing  itself  no  doubt  to  and  Ex  parte  Dansereau,  19  Low.  Can.  Jurist, 
possess  the  rights  enjoyed  by  the  British  House  210;  also  Todd's  Parliamentary  Government  in 
of  Commons,  voted  different  publications  to  be  the  Colonies,  p.  468,  and  Forsyth's  Cases  and 
breaches  of  their  privileges  and  committed  their  Opinions  in  Const.  Law,  p.  26. 
authors  for  contempt.  This  part  of  the  law  of  As  to  the  Victorian  Legislature,  see  18  &  19 
England  had  thus  (whether  rightly  or  wrongly)  Vict.  c.  55.  s.  35  ;  and  as  to  the  Dominion  Par- 
been  accepted  and  used  as  the  law  of  the  island     iiament  of  Canada,  38  &  39  Vict.  c.  38.  s.  1. 
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THE  QUEEN  against  MOXON. 


Trial  of  Edward  Moxon  for  publishing  a  Blasphemous  Libel,  before 
Lord  Denman,  LC.J.,  and  a  Special  Jury,  in  the  Court  of 
Queen's  Bench  at  Westminster,  June  23, 1841. 

In  1840  tbc  defendant  published  an  edition  of  Shelley's  Poems,(a)  containing  the  poem  of 
'*  Queen  Mab/*  He  was  indicted  for  publishing  a  blasphemous  libel  and  found  guilty,  but  was  not 
called  up  for  judgment. 

(a)  The  Poetical  Works  of  Percy  Bysshe  Shelley.  Edited  by  Mrs.  Shelley.  London  :  Edward 
Moxon,  Dover  Street,  MDCCCXL.    The  incriminated  paitsages  occur  at  pp.  9,  U,  and  19. 


Court  op  Queen's  Bench. 
June  23,  1841. 

Before  Lord  Denman,  L.C.J.,  and  a 
Special  Jury. 

Counsel  for  the  Crown :  Thomas, 

Coansel  for  the  defendant :  Serjeant 
TalfotMrd{a)  and  Hayward. 

The  indictment  was  found  by  a  grand 
jury  at  the  Central  Criminal  Court,  and 
had  lieen  removed  into  this  Court  for  trial, 
at  the  instance  of  the  defendant. (6) 

Indictment. 

Central  Criminal  Court  1  The  jurors  of  our  Lady 
to  wit.  J  the  Queen  upon  their 

oath  present  that  Edward  Moxon,  late  of  the  pa- 
rish of  St.  James,  Westminster,  in  the  county  of 
Middlesex,  bookseller,  being  an  evil-disposed  and 
wicked  person  disregarding  the  laws  and  religion 
of  the  realm,  and  wickedly  and  profanely  devising 
and  intending  to  bring  the  holy  Scriptures  and 
the  Christian  religion  into  disbelief  and  contempt 
among  all  the  liege  subjects  of  our  Lady  the 
Queen,  did  heretofore  (to  wit)  on  the  thirteenth 
day  of  May,  in  the  third  year  of  the  reign  of 
our  Lady  the  Queen,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction 
of  this  Court,  unlawfully  and  wickedly  did  falsely 
and  maliciously  publish  and  cause  to  be  pub- 
lished a  scandalous,  impious,  blasphemous,  pro- 
fane, and  malicious  libel  of  and  concerning  the 
Christian  religion  and  of  and  concerning  the  holy 
Scriptures  and  of  and  concerning  Almighty  God, 
and  in  one  part  of  which  said  libel  there  were 
and  are  contained  amongst  other  things  divers 
scandalous,  impious,  blasphemous,  and  profane 
matters  and  things  of  and  concerning  the 
Christian  religion,  and  of  and  concerning  the 
Holy  Scriptures,  and  of  and  concerning  Almighty 
God,  according  lo  the  tenor  and  effect  following 

(a)  Afterwards  a  Justice  of  the  Common 
Pleas. 

(6)  The  indictment  was  preferred  by  Henry 
Hetherington,  against  whom  a  prosecution  for 
blasphemy  was  then  pending.  See  Beff.  y, 
^etheringtotif  above. 


(that  is  to  say)  :  "  They  have  three  words ;  well 
tyrants  know  their  use,  well  pay  them  for  the 
loan,  with  usury  torn  from  a  bleeding  world  ! — 
God,  Hell,  and  Heaven  **  (meaning  thereby  that 
God,  Hell,  and  Hea^  en  were  merely  words) ;  *'  a 
vengeful,  pitiless,  and  almighty  fiend  "  (meaning 
Almighty  God); "  whose  mercy  is  a  nickname  for 
the  rage  of  tameless  tigers  hungering  for  blood. 
Hell,  a  red  gulf  of  everlasting  fire,  where  poison- 
ous and  undying  worms  prolong  eternal  misery 
to  those  hapless  slaves  whose  life  has  been  a 
penance  for  its  crimes.  And  Heaven,  a  meed 
for  those  who  dare  belie  their  human  nature, 
quake,  believe,  and  cringe,  before  the  mockeries 
of  earthly  power."  And  io  another  part  thereof 
according  to  the  tenor  and  effect  following  (that 
is  to  say)  :  "  Is  there  a  God  ?  aye,  an  Almighty 
God,  and  vengeful  as  almighty  !  Once  his  voice 
was  heard  on  earth :  Earth  shuddered  at  the 
sound ;  the  fiery- visaged  firmament  expressed 
abhorrence,  and  the  grave  of  nature  yawn'd  to 
swallow  all  the  dauntless  and  the  good  that 
dared  to  hurl  defiance  at  his  throne,  girt  as  it 
was  with  power."  (Thereby  meaning  and  re- 
ferring to  the  Scripture  history  of  Korah,  Dathan, 
and  Abiram,  and  meaning  that  the  said  Korah, 
Dathan,  and  Abiram  were  dauntless  and  good, 
and  were  so  dauntless  and  good  for  daring  to 
hurl  defiance  at  the  throne  of  Almighty  God.) 
"  None  but  slaves  survived,  cold-blooded  slaves, 
who  did  the  work  of  tyrannous  Omnipotence ; 
whose  souls  no  honest  indignation  ever  urged  to 
elevated  daring,  to  one  deed  which  gross  and 
sensual  self  did  not  pollute."  And  in  another 
part  thereof  according  to  the  tenor  and  effect 
following  (that  is  to  say) :  "A  murdtrer  "  (mean- 
ing the  Prophet  Moses)  ''heard  His  voice  in 
Egypt,  one  of  whose  gifts  and  arts  had  raised 
him  to  his  eminence  in  power,  accomplice  of 
Omnipotence  in  crime  and  confidant  of  the  all- 
knowing  One.  These  were  Jehovah's  words  : 
From  an  eternity  of  idleness  I,  God,  awoke;  in 
seven  days'  toil  made  earth  from  nothing ; 
rested,  and  created  man;  I  placed  him  in  a 
paradise,  and  there  planted  the  tree  of  evil,  so 
that  he  might  eat  and  perish,  and  my  soul 
procure  therewith  to  sate  its  malice,  and  to  turn, 
even  like  a  heartless  conqueror  of  the  earth,  all 
misery  to  my  Jamc."  And  in  another  part  thereof 
according  to  the  tenor  and    effect    following 
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(that  is  to  say)  :  "  The  piuralitj  of  worlds,  the 
indefinite  immensity  of  the  universe  \e  a  most 
aipful  subject  of  contemplation.  He  who  rightly 
feels  its  mystery  and  grandeur  is  in  no  danger 
of  seduction  from  the  nilsehoods  of  religious  sys- 
tems or  of  deifying  the  principle  of  the  universe. 
It  is  impossible  to  beheve  that  the  spirit  that 
pervaded  this  infinite  machine  begat  a  son  upon 
the  body  of  a  Jewish  woman  *'  (meaning  and 
referring  to  the  birth  of  our  Saviour  Jesus 
Christ)  **  or  is  angered  at  the  consequences  of  that 
necessity  which  is  a  synonyme  of  itself.  All 
that  miserable  tale  of  the  Uevil  and  Eve  and  an 
intercession  with  the  childish  mummeries  of  the 
God  of  the  Jews  is  irreconcilable  with  the 
knowledge  of  the  stai*.  The  works  of  His  fingers 
have  borne  witness  against  him."  To  the  high 
displeasure  of  Almighty  God,  to  the  great 
scandal  of  Christian  religion,  to  the  evil  example 
of  all  other  persons  in  the  like  case  offending 
and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. (a) 

iThomas,  in  opening  the  case  for  the 
prosecation,  cited  several  cases,  among 
others  that  of  The  Queen  v.  Hetherington 
in  the  previous  Michaelmas  term,  (6)  to 
establish  the  general  proposition  that  a 
work  tending  to  bring  religion  into  con- 
tempt and  odium  is  an  offence  against  the 
oommon  law.  He  read  the  passages  set 
out  in  the  indictment,  and  several  others 
of  a  similar  character,  from  "  Queen  Mab." 
He  eulogised  Shell&y^s  genius,  admitted 
the  respectability  of  the  defendant,  and 
concluded  by  expressing  the  satisfaction 
he  would  feel  if  the  result  of  this  trial 
were  to  establish  that  no  publication  on 
religion  should  be  a  subject  for  prosecu- 
tion in  future. 

Thomas  Holt  proved  purchasing  the  com- 
plete edition  oi  Shelley* e  works  for  twelve 
shillings  at  the  defendant's  shop. 

In  cross-examination  he  stated  that  he 
made  the  purchase  by  the  direction  of  Mr. 
Hetherington,  whom  he  understood  to  be 
the  prosecutor  in  this  and  the  succeeding 
cases. 

This  closed  the  case  for  the  prosecution. 

Speech  fob  the  Defence. 

Serjeant  Talfaurd :  May  it  please  your 
Lordship,  gentlemen  of  the  Jury, — It  has 
sometimes  been  my  lot  to  express,  and 
much  oftener  to  feel,  a  decree  of  anxiety 
in  addressing  juries,  which  has  painfully 
diminished  the  little  power  which  I  can 
ever  command  in  representing  the  interests 
committed  to  my  charge ;  but  never  has 
that  feeling  been  so  excited,  and  so  justi- 
fied, by  any  occasion  as  that  on  which  it 

(a)  Indictments  in  identical  terms  were  also 
preferred  against  Mr.  Fraser  and  Mr.  Otley, 
booksellers,  but  were  not  further  proceeded 
with. 

(&)  Above,  p.  563. 


is  my  duty  to  address  you.  I  am  called 
from  the  Court  in  which  I  usually  prac- 
tise, to  defend  from  the  odious  charge  of 
blasphemy  one  with  whom  I  have  Been 
acquainted  for  many  years — one  whom  I 
have  always  believed  incapable  of  wilful 
offence  towards  God  or  towards  man — 
one  who  was  introduced  to  me  in  early 
and  happy  days,  by  the  dearest  of  my 
friends  who  are  gone  before  me — by  Charles 
Lamb — ^to  whom  the  wife  of  the  djefendant 
was  as  an  adopted  daughter  ;•  and  who, 
dying,  committed  the  interests  which  he 
left  her  in  the  products  of  his  life  of  kind  • 
ness  to  my  charge.  Would  to  Grod  that 
the  spirit  which  pervaded  his  being  couJd 
decide  the  fate  of  this  strange  prosecution 
— I  should  only  have  to  pronounce  his 
name  and  to  receive  your  verdict. 

Apart  from  these  personal  considera- 
tions, there  is  somethmg  in  the  nature  of 
the  charge  itself,  however  unjustly  applied 
to  the  party  accused,  which  must  depress 
a  Christian  advocate  addressing  a  Chris- 
tian jury.  On  all  other  cases  of  accusa- 
tion he  would  implore  the  jurors,  sworn 
to  decide  between  the  accuser  and  the 
defendant,  to  lay  ajside  every  prepossession 
— ^to  forget  every  rumour — ^to  strip  them- 
selves of  every  prejudice — to  suppress 
every  affection,  which  could  prevent  the 
exercise  of  a  free  and  uncloudea  judgment ; 
and  having  made  this  appeal,  or  having 
forborne  to  make  it  as  needless,  he  would 
regard  the  jury-box  as  a  sacred  spot, 
raised  above  all  encircling  influences,  to 
which  he  might  address  the  arguments  of 
juBtice  and  mercy,  with  the  assurance  of 
obtaining  a  decision,  only  divested  of  the 
certainty  of  unerring  truth  by  the  imper- 
fection of  human  evidence  and  of  human 
reason.  But  in  this  case  yon  cannot  grant 
— I  cannot  ask — the  cold  impartiality 
which  on  all  other  charges  may  be  sought 
and  expected  from  English  juries.  Sworn 
on  the  Gospel  to  try  a  charge  of  wickedly 
and  profanely  attempting  to  bring  that 
Gospel,  and  the  holy  religion  which  it 
reveals,  into  disbelief  and  contempt,  you 
are  reminded  even  by  that  oath — if  it  were 
possible  you  could  ever  forget — of  the  deep, 
the  solemn,  the  imperishable  interest  you 
have  in  those  sacred  things  which  the 
defendant  is  charged  with  assailing.  The 
feelings  which  such  a  charge  awakens  are 
not  like  those  political  differences  which 
it  is  delightful  sometimes  to  forget  or  tc 
trample  on ; — or  those  local  partialities 
which  it  is  ennobling  to  forsake  for  a 
wider  sphere  of  contemplati6n — or  those 
hastjr  opinions  which  the  daily  press,  in 
its  vivid  course,  has  scattered  over  our 
thoughts,  and  which  we  are  proud  some- 
times to  bring  to  the  test  of  aispassionate 
reflection ; — or  those  worldly  interests 
which,  if  they  sway  the  honourable  mind 
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afc  all,  incline  it  to  take  part  against  them  ;  volume  is  thns  indicted  ;  it  must  bo  so 
—  but  the  emotions  which  this  charge  considered  in  point  of  justice ;  it  is  so 
enkindles  are  entwined  with  all  that  en-  charged  in  point  of  form.  The  indictment, 
dears  the  past  and  peoples  the  future — with  I  indeed,  sets  forth  four  passages,  tor^ 
all  that  renders  this  life  noble,  by  enriching  i  violently  asunder  from  their  conteict;  yet 


it  with  the  hope  of  that  which  is  to  come. 
If  the  passages  which  have  been  read  to 
you — ^torn  asunder  from  the  connexion  in 
which  they  stand — regarded  without  refe- 
rence to  the  time,  the  object,  the  mode  of 
their  publication, — should  array  you  at  this 
moment  almost  as  plaintiffs,   personally 


it  does  not  charge  them  as  separate  libels, 
but  as  portions  of  one  "impious,  blas- 
phemous, profane,  and  malicious  libel,"  in 
different  parts  of  which  the  eeleoted  parts 
are  found.  Now,  these  are  not  all  to  be 
found  even  in  one  poem ;  for,  the  first 
three  being  in  poetry,  the  last  is  taken 


wronged  and  insulted,  against  their  pnb-  |  from  a  mass  of  prose  appended  to  the  first 
lisher,  I  must  not  now  complain ;   for  I    poem  of  **  Queen  Mab,"  and  intervening 
shall  not  be  provoked,  even  by  the  pecu-    between  it  and  a  poem  entitled  **  Alastor,*' 
liarityof  this  charge,  to  defend  Mr.  JJaooron  '  which  is  the  next  in  the  series.    And  if 
by  a  suggestion  which  can  violate  the  |  this  were  not  the  form  of  the  record,  can 
associations  which  are  intertwined  with  {  it  be  doubted  that,  in  point  of  justice,  the 
all  that  is  dear  to  you.    He  would  rather    scope,   the  object,   the  tendency  of  the 
submit  to  the  utmost  consequences  which  '  entire  publication    must  be  determined 
the  selfish  recklessness  of  this  prosecution    before  you  can   decide  on  the  guilt  or 
could  entail,  if  you  should  sanction,  and    innooence  of  the  party  who  has  thus  pub- 
the  court  hereafter  should  support,  its  '  lished  the  passages  charged  as  blasphe- 
aim  ;  he  would  rather  be  severea  from  the  !  mous[P     Supposing  some  Question  of  law 
family  whom  he  cherishes,  and  from  the  j  should  be  raised  on  the  sufficiency  of  the 
society  of  the  good  and  the  great  in  our  ,  indictment  in  which  they  are  inserted, 
literature,  which  he  is  privileged  to  share ;  '  and  they  should  be  copied  necessarily  for 
than    he  would    obtam    immunity  by  a    the  elucidation  'of  the  argument  in  one  of 
recourse  to  those  weapons  which  the  pro-  '  the  reports  in  which  the  decisions  of  this 
seoutor  would  fain  presient  to  his  choice,  j  Court  are  perpetuated ;  would  the  reporter, 
Neither  will  I,  notwithstanding  the  anti-    the  law  bookseller,  the  officer  of  the  CJourt, 
cipation  of  my  learned  friend,  ask  you  to    who  should  hand  the  volume  to  a  barrister, 
palter  with  your  consciences,  and,  because    be  guilty  of  blasphemy  P  Or,  if  they  should 
you  may  doubt  or  deny  the  policy  of  the  ^  appear  m  some  correct  report  partaking 
law  which  is  thus  set  in  action,  invite  you    of  a  more  popular  form,  and  that  report 
to  do  other  than  administer  justice  accord-  I  should  be  indicted  as  containing  them, 
ing  to  your  oath  and  your  duty.    I  take    what  form  would  the  question  of  the  g^ilt 
my  stand  on  Christian  ground ;  I  base  my    or  innocence  of  the  publishers  assume  ? 
defence  on  the  recognised  law ;  and  if  1    Would  it  not  be,  whether  he  had  been 
do  not  show  you  that  the   Christianity    honestly  anxious  to  lay  before  the  world 
which    the    prosecutor    most    needlessly    the  history  of  an  unexampled  attempt  to 
presumes  to  vindicate,  and  the  law  which    degrade  and  destroy  the  law  under  pre- 
with  unhallowed  hands  he  is  striving  to    tence  of  asserting  it ;  or  whether  he  was 
pervert,  justify  your  verdict  of  acquittal,    studious  to  disseminate   some  fragments 
I  am  content  that  you  should  become  the    of  strange  'and  fearful  audacity,  and  had 
instruments  of  his  attempt  to  retort  the    professed  to  report  an  extraordinary  trial 
penalties  of  his  own  sentence  on  one  who    only  as  a  pretext  to  cover  the  popular 
never   wronged  him   even  in  thought —    dissemination  of  blasphemy  P    And  would 
that  you  should  aid  him  to  render  the  law  !  not  the  form,  the  commentary,  the  occa- 
under  which  he  has  suffered,  odious,  by    sion,  the  price,  all  be  material  in  deciding 
sanctioning  the  odious  application  which    whether  the  work  were  laudable  or  guilty  r 
he  contemplates  ;  and  that  at  his  bidding    whether,  as  a  whole,  it  tended  to  good  or 
you  should  scatter  through  the  loftiest  and  |  to   evil  P      These    passages,   like    details 
serenes t  paths  of  literature,  distress,  and  '  and  pictures  in  works  of  anatomy  and 
doubt,  and  dismay,   awarding  him  that    surgery,  are  either  innocent  or  criminal, 
""ocesB  which,   "if    not  victory,  is  yet    accordmg  to  the  accompaniments  which 
renge."  surround  them  and  the   class   to  whom 

The  charge  which  Mr.  Moxon  is  called    they  are   addressed.    If  really  intended 


K>n  to  answer  is,  that  with  a  wicked 
fcention  to  bring  the  Holy  Scriptures 


for  the  eye  of  the  scientific  student  they 
are  most  innocent,  but  if  so  published  as 


id  the  Christian  religion  into  contempt,  I  to  manifest  another  intention,  they  will 


published  the  volume  which  is  in  evi 

■snce  before  you,  and  which  is  charac- 

rised  as  a  libel  on  that  religion,  on  the 

sriptures,   and  on   Almighty   God.      I 

-"ak  advisedly  when  I  say  the  whole 


not  be  protected  from  legal  censure  by  the 
fiimsv  guise  of  science.  By  a  similar  test 
let  this  publication  be  judged.  If  its 
whole  tenor  lead  you  to  believe  that  the 
dissemination  of  irreligious  feelings  was 
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its  object, — nay,  that  such  will  be  its 
natural  coiisec|uence, — let  Mr.  HeiheHng' 
ion  have  his  triumph ;  but  if  yon  believe 
that  these  words,  however  offensive,  when 
abstractedly  taken,  form  part  of  a  great 
intellectual  and  moral  phenomenon,  which 
may  be  disclosed  to  the  class  of  readers 
who  alone  will  purchase  the  volume,  not 
only  without  injury,  but  to  their  instruc- 
tion, you  will  joyfully  find  Mr.  Moxon  as 
free  from  blasphemy  in  contemplation  of 
the  strictest  law,  as  I  know  he  is  in  pur- 
pose and  in  spirit. 

The  passages  selected  as  specimens  of 
the  indicted  libel  are  found  in  a  complete 
edition  of  the  works  of  Percy  Bysehs  Shel' 
ley,  a  work  comprising  more  than  twenty 
thousand  lines  of  verse,  and  occupy  some- 
thing less  than  the  three-hundredth  part 
of  the  volume  which  contains  them.  The 
book  presents  the  entire  intellectual  history 
— true  and  faithful  because  traced  in  the 
series  of  those  works  which  were  its 
events— of  one  of  the  most  extraordinary 
persons  ever  gifted  and  doomed  to  illus- 
trate the  nobleness,  the  grandeur,  the 
imperfections,  and  the  progress  of  human 
genius — ^whom  it  pleased  God  to  take  from 
this  world  while  the  process  harmonising 
his  stupendous  powers  was  yet  incom- 
plete, but  not  before  it  had  indicated  its 
beneficent  workings.  It  is  edited  by  his 
widow,  a  lady  endowed  with  great  and 
original  talent,  who,  as  she  states  in  her 
preface,  hastens 

•*  to  fulfil  an  important  duty,  that  of  giving  the 
productions  of  a  sublime  genius  to  the  world 
with  all  the  correctness  possible,  and  of,  at  the 
same  time,  detailing  the  history  of  these  pro- 
ductions as  they  sprang  warm  and  living  from 
his  heart  and  brain." 

And,  accordingly,  the  poems  are  all 
connected  together  by  statements  as  to 
the  circumstances  under  which  they  were 
written,  and  the  feelings  which  inspired 
them.     The 

"  alterations," 
(says  Mrs.  Shelley) 

"  his  opinions  underwent  ought  to  be  recorded, 
for  they  form  his  history." 

The  first  of  these  works  is  a  poem, 
written  at  the  age  of  eighteen,  entitled 
**  Queen  Mab ;"  a  composition  marked 
with  nothing  to  attract  the  casual  reader 
— irregular  in  versification  wild,  dis- 
jointed, visionary;  often  difficult  to  be 
understood  even  by  a  painful  student  of 
poetry,  and  sometimes  wholly  unintel- 
ligible even  to  him;  but  containing  as 
much  to  wonder  at,  to  ponder  on,  to  weep 
over,  as  any  half-formed  work  of  genius 
that  ever  emanated  from  the  vigour  and 
the  rashness  of  youth.    This  poem,  which 


I  shall  bring  before  you  presently,  ia  fol- 
lowed by  the  marvellous  series  of  works  of 
which  "  Alastor,"  *'  The  Revolt  of  Islam," 
the  *;  Prometheus  Unbound,"  and  *'  The 
Cenci"  form  the  principal,  exhibiting  a 
continuous  triumph  of  mellowing  and  con- 
secrating influences,  down  to  the  moment 
when  sudden  death  shrouded  the  poet's 
career  from  the  observation  of  mortals. 
Now,  the  question  is,  whether  it  is  blas- 
phemy to  present  to  the  world — say  rather 
to  the  calm,  the  laborious,  the  patient 
searchers  after  wisdom  and  beauty,  who 
alone  will  peruse  this  volume — the  awful 
mistakes,  the  mighty  struggles,  the  strange 
depressions,  and  the  impenect  victories  of 
such  a  spirit,  because  the  picture  has  some 
passages  of  frightful  gloom.  I  am  far 
from  contending  that  everything  which 
genius  has  in  rashness,  or  in  wantonness 
produced,  becomes,  when  once  committed 
to  the  press,  the  inalieuable  property  of 
mankind.  Such  a  principle,  indeed,  seems 
to  be  involved  in  an  argument  which  was 
recently  sanctioned  by  the  authority  of  a 
Cabinet  Minister,(a)  more  distinguished 
even  as  a  profound  thinker,  and  an  elo- 
quent and  accomplished  critic,  than  by 
political  station.  When  I  last  urged  the 
claim  of  the  descendants  of  men  of  genius 
to  be  the  guardians  of  their  fame,  as  well 
as  the  recipients  of  their  attendant  re- 
wards, I  was  met  with  denial,  on  the  plea 
that,  from  some  fastidiousness  of  taste,  or 
some  overniceness  of  moral  apprehension, 
the  hereditary  representatives  of  a  great 
writer  may  cover  his  works  with  artificial 
oblivion.  I  have  asked,  whether,  if  a  poet 
has  written 

**  Some  line  which,  dving,  he  may  wish  to 
blot," 

he  shall  not  be  allowed  by  the  insatiate 
public  to  blot  it  dying  ;  and  I  have  asked 
m  vain !     Fielding  and  Richardson  have 
been  quoted  as  writers  whose  works,  mul- 
tiplying as  they  will  through  all  time  the 
sources    of   innocent    enjoyment,    might 
have  been  suppressed   by  some  too  dainty 
moralist.     Now,  admitting  that  the   ten- 
dency  of  Fielding's    works,   taken    as    a 
whole,  is  as  invigorating  as  it  is  delight- 
ful, I  fear  there  are  chapters  which,   if 
taken  from  their  connexion — apart  from 
the  healthful  atmosphere  in  which  their 
impurities  evaporate  and  die — and  printed 
at    some    penny    cost    for    dissemmati* 
among  the  young,  would  justly  incur  t 
censure  of  that  law,  which  has  too  Iol 
withheld  its  visitations  from  those  wl 
have  sought  a  detestable  profit,  by  spread 
ing  cheap  corruption  through  the   lane 
It  may  be  true,  as  Dr.  Johnsoti  ruled,  tha 

(a)  Macaulay,   then    Secretary    at    War    ii 
Lord  Melbourne's  Administration. 
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Eichardsafh  "  had  taught  the  passions  to 
move  at  the  commana  of  virtue,"  and,  as 
was  recently  asserted,  that  Mrs.  Hannah 
More  first  learned  from  his  writing^  those 
principles  of  piety  by  which  her  life  was 
guidea,  but  (to  leave  out  of  consideration 
**  The    Adventures    of    Pamela,"    which 
must  sometimes  have  put  Mrs.  Hannah 
More  to  the  blush),  I  fear  that  selections 
might  be  made,  even  from  the  greatest  of 
all  prose  romances,  "  Clarissa  Harlowe," 
which  the  Society  for  the  Suppression  of 
Vice  would  scarcely  endure.     Do  I  wish 
them  therefore  suppressed  P  No !   Because 
in  those  massive  volumes  the  antidote  is 
found  with  the  bane ;  because  the  effect 
of  Lovdace'a  daring  pleas  for  vice,  and  of 
pictures  yet  more  vicious,  is  neutralised 
by  the  scenes  of  passion  and   suffering 
which  surround  them  ;  because  the  un- 
sullied image  of  heroic  purity  and  beauti- 
ful endurance  rises  fairer  from  amidst  the 
encircling  pollutions,  and  conquers  every 
feeling  but  those  of  admiration  and  pity. 
Yet  if  detached  scenes  were,  like  these 
passages  of  Shelley,  selected  for  prosecu- 
tion, how  could  they  be  defended  but,  like 
them,   by  reference    to    the    spirit,   and 
intent,  and  tendency  of  the  entire  work 
from  which  they  were  torn  P    And  yet  the 
defence  would  be  less  conclusive  than  that 
which  I  now  offer ;  as  descriptions  which 
appeal  to  passion  are  far  less  capable  of 
coiTection   by  accompanying    moralities, 
than  the  cold  speculations  of  a  wild  infi- 
delity by  the  considerations  which    the 
history  of  their  author's  mind  supplies. 
In  the  wise  and  just  dispensations  of  Pro* 
vidence,   great  powers    are    often    found 
associated  with  weakness  or  with  sorrow  ; 
but  when  these  are  not  blended  with  the 
intellectual    greatness    they    countervail, 
but  merely  anect  the  personal  fortunes  of 
their  possessors — as  when  a  sanguine  tem- 
perament leads   into    vicious    excesses — 
there  is  no  more  propriety  in  unveiling 
the  truth,  because   it  is  truth,  than   in 
exhibiting  the  details  of  some   physical 
disease.    But  when  the  greatness  of  the 
poet's  intellect  contains  within  itself  the 
elements  of  tumult  and  disorder — when 
the  appreciation  of  the  genius  in  all  its 
divine  relations,  and  all  its  human  lapses, 
depends  on  a  view  of  the  entire  picture, 
must  it  be  withheld  P    It  is  not  sinful 
Elysium,  full  of  lascivious  blandishments, 
It  a  heaving  chaos  of  mighty  elements, 
lat  the  publisher  of  the  early  productions 
'  Sheli^iV  unveils.    In  such  a  case,  the 
ore  aw  ml  the  alienation,  the  more  preg- 
ftnt  with  ffood  will  be  the  lesson.     Shall 
-iiis  life,   fevered    with    beauty,  restless 
viih  inspiration,  be  hidden  P  or,  wanting 
ts  first   blind    but    gigantic    efforts,   be 
ilsely  because  partially  revealed  p    If  to 


trace  back  the  stream  of  genius  from  its 
greatest  and  most  unearthly  breadth  to 
its  remotest  fountain  is  one  of  the  most 
iateresting  and  instructive  objects  of  philo- 
sophic research,  shall  we,  when  we  have 
followed  that  of  SheUey  through  its  ma- 
jestic windings,  beneath  the  solemn  glooms 
of  •*  The  Cenci,"  through  the  glory-tinged 
expanses  of  "The  Revolt  of  Islam," 
amidst  the  dream-like  haziness  of  **  Pro- 
metheus," be  forbidden  to  ascend  with 
painful  steps  its  narrowing  course  to  its 
farthest  spring,  because  black  rocks  may 
encircle  the  spot  whence  it  rushes  into 
day,  and  demon  shapes — frightful,  but 
powerless  for  harm — may  gleam  and  frown 
on  us  beside  it  P 

Having  thus  endeavoured  to  present  to 
you  the  foundation  of  my  defence,  that 
the  volume  in  which  these  passages  ap- 
pear is  in  its  substance  historical,  and 
that,  so  far  from  being  adopted  by  the 
compiler,  they  are  presented  as  necessary 
to  historical  truth,  I  will  consider  the  pas- 
sages themselves,  and  the  poem  in  which 
they  are  found,  with  a  view  to  inauire 
v/hether  they  are  of  a  nature  capable  of 
being  fairly  regarded  as  innoxious  in  their 
connection  with  Shelley's  life.  Admitting, 
as  I  do,  that,  if  published  with  an  aim 
to  commend  them  to  the  reader  as  the 
breathings  or  suggestions  of  truth — nay, 
that  if  recklessly  published  in  such  man- 
ner as  to  present  them  to  the  reader  for 
approval,  they  deserve  all  the  indignation 
which  can  be  lavished  on  them  ;  I  cannot 
think  even  then  they  would  have  power 
to  injure.  They  appeal  to  no  passion; 
they  pervert  no  afi'ection;  they  find  no- 
thing in  human  nature,  frail  as  it  always 
is,  guilty  as  it  sometimes  becomes,  to 
work  on.  Contemplated  apart  from  the 
intellectual  history  of  the  extraordinary 
being  who  produced  them,  and  from  which 
they  can  never  be  severed  by  any  reader 
of  this  book,  they  would  excite  no  feelings 
but  those  of  wonder  at  their  audacity  and 
pity  for  their  weakness.  Not  only  are 
they  incapable  of  awakening  any  chords 
of  evil  in  the  soul,  but  they  are  ineffectual 
even  to  present  to  it  an  intelligible  heresy. 
"  Wo  understand  a  fury  in  the  words ;  but 
not  the  words."  What  do  they  import? 
Is  it  atheism  P  or  is  it  mad  defiance  of  a 
God  by  one  who  believes,  and  hates,  yet 
does  not  tremble  P  To  the  first  passage,, 
commencing,  '*They  have  throe  words — 
God,  Hell,  and  Heaven,"  the  prosecutor 
does  not  venture  to  affix  any  meaning  at 
all,  but  tears  them  from  their  context,  and 
alleges  that  they  are  part  of  a  libel  on 
the  Holy  Scriptures,  though  there  is  no 
reference  in  them  to  the  Bible  or  to  any 
Scripture  doctrine;  nor  does  the  indict- 
ment supply  any  definite  meaning  or  re- 
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ference  to  explain  or  to  answer.    To  the 
second  paragraph, — 

**  Is  there  a  God? — aye,  an  Almighty  God, 
And  vengeful  as  almighty  !   Once  His  voice 
Was  heard  on  earth ;  earth  shudder'd  at  the 

sound ; 
The  fiery  visag*d  firmament  exprc?8*d 
Abhorrence,  and  the  grave  of  nature  yawnM 
To  swallow  all  the  dauntless  and  the  good 
That  dared  to  hurl  defiance  at  His  throne. 
Girt  as  it  was  with  power  " 

the  indictment  does  present  a  most  ex- 
tended innnendo  : — 

"  Thereby  meaning  and  referring  to  the 
Scripture  history  of  Korah,  Dathau,  and  Abi- 
ram,  and  meaning  that  the  said  Korah,  Dathan, 
and  Abirara  were  dauntless  and  good  for  daring 
to  hurl  defiance  at  the  throne  of  Almighty 
God." 

This  is  indeed  a  -flight  of  the  poetry 
of  pleading  —  a  construction  whicn  you 
must  find  as  the  undoubted  sense  of  the 
passage,  before  you  can  sustain  this  part 
of  the  accusation.  But  again,  I  ask,  is 
there  any  determinate  meaning  in  these 
wild  and  whirling  words  ?  Are  they  more 
than  atoms  of  chaotic  thought  not  yet 
subsided  into  harmony,  over  which  the 
spirit  of  love  has  not  yet  brooded,  so  as 
to  make  them  pregnant  with  life,  and 
beauty,  and  joy  ?  But  suppose  for  a  mo- 
ment they  nakedly  assert  atheism  :  never 
was  there  an  error  which,  thus  inciden- 
tally exhibited,  had  less  power  to  charm. 
How  far  it  is  possible  that  such  a  miser- 
able dogma,  dexterously  insinuated  into 
a  perplexed  understanding  or  a  corrupted 
heart,  may  find  reception,  I  will  not 
venture  to  speculate  ;  but  I  venture  to 
affirm  that,  thus  nakedly  presented  as  the 
dream  of  a  wild  fancy,  it  can  at  most  only 
glare  for  a  moment,  a  bloodless  phantom, 
and  pass  into  kindred  nothing  1  Or  do 
the  words  rather  import  belief  in  a  God, 
the  ruling  power  of  the  universe,  yet  an 
insane  hatred  of  his  attributes  P  Is  it  pos- 
sible to  contemplate  the  creature  of  a  day 
standing  up  amidst  countless  ages — like 
a  shadowy  film  amid  the  confused  gran- 
deur of  the  universe — thus  propelled,  with 
any  other  feelings  than  those  of  wonder 
and  pity  P    Or  do  these  words  merely  im- 

Sort  that  the  name  and  attributes  of  the 
^  upreme  Being  have  been  abused  and  per- 
verted **  by  the  oppressors  of  mankind," 
for  their  own  purposes,  to  the  misery  of 
the  oppressed?  Or  do  they  vibrate  and 
oscillate  between  all  these  meanings,  so  as 
to  leave  the  mind  in  a  state  perplexity, 
balancing  and  destroying  each  other  P  in 
either  case  they  are  powerless  for  evil. 
Unlike  that  seductive  infidelity  which 
flatters  the  pride  of  the  understanding  by 
glittering  sophistry,   or    that    still  more 


dangerous  infidelity  which  gratifies  its 
love  of  power  by  bitter  sarcasm,  or  that 
most  dangerous  of  all,  which  perverts  the 
sensibilities  and  corrupts  the  affections, 
it  resembles  that  evil  of  which  Milton 
speaks  when,  with  a  boldness  which  the 
fastidious  might  deem  profane,  he  ex- 
claims— 

"  Kvil  into  the  mind  of  God  or  man 

May  come  and  go,  so  unapproved,  and  leave 
No  spot  or  blame  behind." 

If,  regarded  in  themselves,  these  pas- 
sages were  endowed  with  any  power  of 
mischief,  the  manner  in  which  they  are 
introduced  in  the  poem,  or  rather  phan- 
tom of  a  poem,  of  **  Queen  Mab,"  must 
surely  neutralise  them. 

It  has  no  human  interest — ^no  local 
afi&nities — ^no  machinery  familiar  even  to 
thought.  It  opens  in  a  lyrical  measure, 
wanting  even  the  accomplishment  of 
rhyme,  with  an  apostrophe  uttered,  no 
one  knows  by  whom  or  wnere,  on  a  sleep- 
ing nymph — whether  human  or  divine — 
the  creature  of  what  mythology  on  earth 
or  some  other  sphere — is  unexplained ; 
all  we  know  is  that  the  lady  or  spirit  is 
called  lanthe.    Thus  it  begins : — 

**  How  wonderful  is  Death — 
Death  and  his  brother  Sleep  ! 
One,  as  pale  as  yonder  waning  moon, 
With  lips  of  lurid  blue ; 
The  other,  rosy  as  the  mom 
When,  throned  on  Ocean's  wave 
It  blushes  o*er  the  world ; 
Yet  both  so  passing  wonderful  I 

"  Hath  then  the  gloomy  power 
Whose  reign  is  in  the  tainted  sepulchres 
Seized  on  her  sinles^^  soul  ? 
Must  then  that  peerless  form, 
Which  love  and  admiration  cannot  view 
Without  a  beating  heart — those  azure  veins 
Which  steal  like  streams  along  a  field  of 

snow — 
That  lovely  outline  which  is  fair 
As  breathing  marble  perish  ? 
Must  putrefaction's  breath 
Leave  nothing  of  this  heavenly  sight 
But  loathsomeness  and  ruin  ! 
Spare  nothing  but  a  gloomy  theme, 
On  which  the  lightest  heart  might  moralise  ? 
Or  is  it  only  a  sweet  slumber 
Stealing  o'er  sensation, 
Which  breath  of  roseate  morning 
Chaseth  into  darkness  ? 
Will  lanthe  wake  again. 
And  give  that  faithful  bosom  joy 
Whose  sleepless  spirit  waits  to  catch 
Light,  life,  and  rapture  from  her  smile  ? 

The  answer  to  the  last  question  is  tl 
lanihe  will  awake — ^which  is  expressed 
terms  appropriately  elaborate  ana  mystics 
But  while  she  is  thus  sleeping,  the  Fail 
Mab  descends — invites    the    soul   of   th( 
nymph  to  quit  her  form — and  conveys  ? 
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throngh  systems,  suns,  and  worlds  to  the 
home  of  **The  Spirit  of  Nature"  where 
the  ftbiiy  and  the  soul  enter  the  "  Hall  of 
Spells/*  and  a  kind  of  phantasmagoria 
passes  before  them,  in  which  are  dimly 
seen  representations  of  the  miseries,  op- 
pressions, and  hopes  of  mankind.  Few, 
mdeed,  are  the  readers  who  will  ever 
enter  the  dreary  portals  of  that  fane,  or 
gaze  on  the  wild  intermixture  of  half- 
formed  visions  and  theories  that  gleam 
through  the  hazy  prospects  seen  from  its 
battlements.  The  discourse  of  the  fairy — 
to  the  few  who  have  followed  that  dizzy 
career — is  an  extraordinary  mixture  of 
wild  rhapsody  on  the  miseries  attendant 
on  humanity  and  the  supposed  errors  of 
its  faith,  and  of  fancies,  "of  the  moon- 
shine's watery  beams."  After  the  "  obsti- 
nate questioning  "  respecting  the  existence 
of  a  God,  this  fairy — who  is  supposed  to 
deny  all  supernatural  existence — calls 
forth  a  shape  of  one  whose  imaginary 
being  is  entirely  derived  from  Christian 
tradition,  Ahasuerus,  the  Jew,  who  is  said 
to  have  scoffed  at  our  Saviour  as  he  bore 
his  cross  to  Calvary,  and  to  have  been 
doomed  by  Him  to  wander  on  the  earth 
until  His  second  coming.  Of  the  phantom 
the  question  is  asked,  '*  Is  there  a  God  P  " 
and  to  him  are  the  words  ascribed  in 
answer,  which  form  the  second  and  third 
portions  of  the  prosecutor's  charge.  Can 
any  thiug  be  conceived  more  inconsistent — 
more  completely  self  refuted — and  there- 
fore more  harmless  P  The  whole  ma- 
chinery, indeed,  answers  to  the  description 
of  the  fairy : — 

"  The  matter  of  which  dreams  are  made. 
Not  more  endowed  with  actaal  life 
Than  this  phantasmal  portraitare 
Of  wandering  human  thoaght." 

All,     indeed,     is     fantastical — nothing 

clear  except  that  atheism,  and  materialism, 

on    which  alone    atheism  can   rest,    are 

refuted  in  every  page.    If  the  being  of 

(jod  is  in  terms  denied — ^which  I  deny — it 

is   confessed  in  substance ;   and  what  in- 

injury  can  an  author  do,  who  one  moment 

deprecates  "  deifying   the   spirit  of  the 

universe,"  and  the   next  himself  deifies 

**  the   spirit  of   nature,"    speaks    of   her 

"  eternal  breath,"  and  fashions  for  her  "  a 

***ing  temple  P  "      Nay,  in  this  strange 

dm,  the  spiritaal  immunities  of  the  soul 

1  its  immortal  destinies  are  distinctly 

lerted  amidst  all  its  visionary  splendours. 

.6  spirit   of  lanihe  is  supposed  to  arise 

^m  the  slumbering  body,  and  to  stand 

side  it ;  while  the  poet  thus  represents 

5h:— 
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"Twasasight 
Of  wonder  to  behold  the  body  and  the  soul : 
The  selfsame  lineaments,  the  same 
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Marks  of  identity  were  there. 

Yet,  O  how   dUferent!      One  aspires   to 

heaven. 
Pants  for  its  sempiternal  heritage, 
And  ever  changing,  ever  rising,  still 

Wantons  in  endless  being : 
The  other,  for  a  time  the  unwillin$i;  sport 
Of  circumstance  and  passion,  struggles  on. 
Fleets  throngh  its  sad  duration  rapidly. 
Then,  like  a  useless  and  worn  out  machine, 
Bots,  perishes,  and  passes." 

Now,  when  it  is  proved  that  this  poem, 
thus  containing  the  doctrine  of  immor- 
tality, is  presented  with  the  distinct  state- 
ment that  Shelley  himself  in  mature  life 
departed  from  its  offensive  dogmas — when 
it  is  accompanied  bv  his  own  letter,  in 
which  he  expresses  his  wish  for  its  sup- 
pression— when,  therefore,  it  is  not  given 
even  as  containing  his  deliberate  asser- 
tions, but  only  as  a  feature  in  the  de- 
velopment of  his  intellectual  character, 
surely  all  sting  is  taken  out  of  the  rash 
and  uncertain  passages  which  have  been 
selected  as  indicating  blasphemy !  But  is 
it  not  antidote  enough  to  the  poison  of  a 
pretended  atheism,  that  the  poet,  who  is 
supnosed  to-day  to  deny  Deity,  finds  Deity 
in  all  things  P 

1  cannot  proceed  with  this  defence 
without  feeline  that  1  move  tremulously 
among  sacred  Uiings,  which  should  be  ap- 
proached only  in  serene  contemplation; 
that  I  am  compelled  to  solicit  your  atten- 
tion to  considerations  more  fit  to  be 
weighed  in  the  stillness  of  thought  than 
amidst  the  excitements  of  a  public  trial ; 
and  that  I  am  able  only  to  suggest  reason- 
ings which,  if  woven  into  a  chain,  no 
strength  of  mine  could  utter,  nor  your 
kindest  patience  follow.  But  the  fault  is 
not  mine.  I  cannot  otherwise  even  hint 
the  truth — the  living  truth— of  this  case 
to  your  minds,  as  it  fills  and  struggles  in 
ray  own,  or  protect  my  client  and  friend 
from  a  prosecution  without  parallel  in  our 
legal  history.  If  the  prosecutor,  in  return 
for  his  own  conviction  of  publishing  some 
cheap  and  popular  work  of  alleged  blas- 
phemy, prepared,  calculated,  and  intended 
by  the  author  to  shake  the  religious  prin* 
ciples  of  the  uneducated  and  the  young, 
has  attempted  to  assail  the  efforts  of 
genius,  and  to  bring  into  question  the 
relations,  the  uses,  the  tendencies  of  the 
divinest  faculties,  I  must  not  shrink  from 
entreating  you  to  consider  those  bearings 
of  the  question  which  are  essential  to  its 
justice.  And  if  you  feel  unable  fully  to 
examine  them  within  the  limits  of  a  trial 
and  in  the  atmosphere  of  a  court  of  justice, 
yet  if  you  feel  with  me  that  they  are 
necessary  to  assist  decision,  you  cannot 
doubt  what  your  duty  to  the  defendant 
and  to  justice  is  on  a  criminal  charge. 
Pardon  me,  therefore,  if  now  I  seek  to 
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show  joa,  by  a  great  example,  how  nn- 
justly  you  would  deal  with  bo  vast  and  so 
dirine  a  thing  as  the  imagination  of  a 
poet,  if  you  were  to  take  his  isolated  pas- 
sages which  may  seem  to  deal  too  boldl}^ 
with  sacred  things,  and,  without  reeard 
to  the  process  of  the  faculty  by  which 
they  are  educed,  to  brand  them  as  the 
effusions  of  a  blasphemous  mind,  or  as 
tending  to  evil  issues.    That  example  will 
also  show  you  how  a  poet,  devoting  the 
noblest    powers    to  the  loftiest   themes, 
when    he  ventures  to   grapple  with  the 
spiritual    existences     revealed     by     the 
Cbristiau  faith,  in  the  very  purpose  of 
vindicating  "  the  ways  of  God  to  men," 
may  seem  to  incur  a  charge  like  the  pre- 
sent, and  with  as  much  justice,  and  may 
be  absolved  from  it  only  by  nice  regard 
to  the  tendencies  of  the  divine  faculty  he 
exerts.     I  speak  not  of  a   '*  marvellous 
boy,"  as  Shelley  was  at  eighteen,  but  of 
MUton  in    the  maturity  of   his    powers, 
when  he  brought  all  the  '*  spoils  of  time," 
and  the  clustered  beauty  hoarded  through 
a  long  life,  to  the  deliberate  construction 
of  a  work  which  should  never  die.     His 
case  is  the  converse  of  that  of  Shelley. 
He  begins  from  an  opposite  point — he  falls 
into  an  opposite  error ;  but  he  expatiates 
in   language  and  imagery  out  of  which 
Mr.  Hetheritigton  might  shape  a  charge  as 
specious  as  that  which  he  has  given  you 
to  decide.     Shelley  fancies  himself  irre- 
ligious, and  everywhere  falters  or  trembles 
into  piety.    Milton,  believing  himself  en- 
gaged in  a  most  pious  work,  is  led  by  the 
tendencies  of  his  imagination  to  indivi- 
dualise, to  adorn,  to  enthrone,  the  enemy 
of  Grod,  and  to  invest  his  struggles  against 
Omnipotence  with  all  the  nobleness  of  a 
patriotic  resistance  to  tyranny,  and  his 
suffering  from  Almighty  justice  with  the 
graces  of  fortitude.    Let  it  not  be  urged 
that  the  language  which  his  Satan  utters 
is  merely  to  be  regarded  with  reference  to 
dramatic  proprieties.    It  is  attributed  to 
the  Being  in  whom  the  interest  of  his 
poem  centres,  and  on  whom  admiration 
and  sympathy  attend  as  on  a  sufferer  in 
the    eternal    struggle    of    right    against 
power.      Omnipotence    becomes    tyranny 
in  the  poet's  vision,  and  resistance  to  its 
requisitions  appears  the  more  generous 
even  because  hopelessly  vain.    Before  I 
advert  to  that  language,  and  ask  you  to 
compare  it  with  the  expressions  selected 
for  prosecution,  let  me  call  to  your  recol- 
lection the  grandeurs,  nay,  the  luxuries 
of  thought  with  which  the  "Lost  Arch- 
angel" is  surrounded;  the  magic  by  which 
even  out  of  the  materials  of  torture  dusky 
magnificence  is  created  in  his  place  of 
exile,  beyond  **  the  wealth  of  Ormus  and 
of  Ind " ;  and  the  faded  clory  and  un- 
conquerable spirit  attributed  to  those  rebel 


legions  which  still  sustain  him  in  opposi- 
tion to  the  Most  High.(a) 

Observe  the  hosts,  still  angelic,  as  they 
march  at  his  bidding: — 

*'  Anon  they  move 
In  perfect  phalanx  to  the  Dorian  mood 
Of  flutes  and  soft  recorders ;  such  as  raised 
To  height  of  noblest  temper  heroes  old 
Arming  to  battle ;  and  iostead  of  rage 
Deliberate  valour  breathed,  firm  and  un- 
moved 
With  dread  of  death  to  flight  or  foul  re- 
treat, 
Nor  wanting  power  to  mitigate  and  'suage 
With  solemn  touches  troubled    thoughts, 

and  chase 
Anguish,  and  doubt,  and  fear,  and  sorrow, 

and  pain 
From  mortal  or  immortal  minds." 

Whether  we  listen  to  those  who — 

"  More  mild. 
Retreated  in  a  silent  valley,  sing. 
With  notes  angelical  to  many  a  harp 
Their  own  heroic  deeds  and  hapless  fall 
By  doom  of  battle." 

Or  those  with  whom  the  moral  phOo- 
sopher  sympathises  yet  more,  who — 

"  Sat  on  a  hill  retired. 
In  thoughts  more  elevate,  and  reasoned  high 
Of  providence,  foreknowledge,  will  and  fate. 
Fixed  fate,  free  will,  foreknowledge  ahsolnte.'* 

Or  expatiate  over  the  muster  rolls  of 
their  chiefs  in  which  all  the  splendours  of 
the  East,  the  gigantic  mysteries  of  Egypt, 
and  chastest  forms  of  Grecian  beauty 
gleam  on  us — all  reflect  back  the  greatness 
of  Him  who  surveyed  them  with  *' tears 
such  as  angels  weep."  His  very  armour 
and  accoutrements  glisten  on  us  with  a 
thousand  beauties ! 

"  His  ponderous  shield 
Ethereal  temper,  massive  large,  and  round 
Behind  him  cast ;  the  broad  circumference 
Hung  on  his  shoulders  like  the  moon." 

And  not  only  like  the  moon  as  seen  to 
the  upturned  gaze  of  ordinary  men,  but  as 
associated  with  Italian  art,  and  discerned 
from  places  whose  names  are  music. 

"  Like  the  moon  whose  orb 
Through  optic  glass  the  Tuscan  artist  views 
At  evening  from  the  top  of  Fesol6, 
Or  in  Valdarno  to  descrie  new  lands, 
Rivers,  or  mountains,  in  her  spotty  globe." 

"  His  spear  '*  is  not  only  likened  to  a  pi 
hewn  in  the  depths  of  mountain  fores 

(a)  In  Murray  v.  Benbow,  when    applyii 
for  an  injunction  against  a  pirated  edition  < 
Lord  Byron's  "  Cain,"  Shadwell  (afterwards  Vioo 
Chancellor)  had  recourse  to  a  similar  paralle 
with  "  Paradise  Lost "  to  negative  the  allege- 
blasphemous  tendency.    See  Appendix,  belov 
p.  1409,  and  Moore's  edition  of  Byron's  Workb 
1833,  vol.  14,  p.  5. 
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but,  as  if  the  sablimcst  references  to 
nature  were  insafBcieut  to  accumulate 
glories  for  the  bearer,  is  consecrated  by 
allusions  to  the  thoasand  storms  and 
thousand  thunders  which  the  mast  of  the 
Imperial  ship  withstands. 

"  His  spear  (to  equal  which  the  tallest  pine 
Hewn  on  Norwegian  hills,  to  be  the  mast 
Of  some  great  admiral,  were  bat  a  wand) 
He  walked  with  to  support  uDeasj  steps 
Over  the  burning  marie,  not  like  those  steps 
On  Heaven's  azure." 

Now,  having  seen  how  the  great  Chris- 
tian poet  has  lavished  all  the  glories  of 
his  art  on  the  attendant  hosts  and  personal 
investiture  of  the  brave  opponent  of  Al- 
mighty Power,  let  us  attend  to  the  lan- 
guage in  which  he  addresses  his  comrade 
in  enterprise  and  suffering : — 

**  Into  what  pit  thou  see«t. 
From  what  height  fallen  :  so  much  the  stronger 

proved 
He  with  his  thunder ;  and  till  then  who  knew 
The  force  of  those  dire  arms  ?    Tet  not  for 

those, 
Kor  what  the  potent  victor  in  bis  rage, 
Can  else  inflict,  do  I  repent  or  change, 
Though  changed  in  outward  lustre,  that  fix'd 

mind 
And  high  disdain  from  sense  of  injured  merit, 
Tliat  with  the  Mightiest  raised  me  to  contend, 
And  to  the  fierce  contention  brought  along 
Innumerable  force  of  spirits  arm'd, 
That  durst  dislike  his  reign,  and,  me  preferring, 
His  utmost  power  with  adverse  power  opposed. 
In  dubious  battle  on  the  plains  of  heaven, 
And  shook  his  throne." 

Such  is  the  force  of  the  poet's  enthusi- 
astic sympathy  with  the  speaker,  that  the 
reader  almost  thinks  omnipotence  doubt- 
ful, or,  if  that  is  impossible,  admires  the 
mare  the  courage  that  can  resist  it  I  The 
chief  proceeds — 

"  What  though  the  field  be  lost? 
All  is  not  lost,  the  unconquerable  will. 
And  study  of  revenge,  immortal  bate, 
And  courage  never  to  submit  or  yield, 
And  what  is  eli^e  not  to  be  overcome  ? 
That  glory  never  shall  his  wrath  or  might 
Extort  from  me.    To  bow  and  sue  for  grace 
With  suppliant  knee,  and  deify  His  power 
Who,  from  the  terror  of  this  arm,  so  late 
Doubted  his  empire — that  were  low  indeed 
That  were  an  ignominy,  and  shame  beneath 
This  downfall." 

This  mighty  representation  of  generous 
sistance,  of  mind  superior  to  fortune ;  of 
solution  nobler  than  the  conquest ;  con- 
ides  hy  proclaiming  "eternal  war'* 
ainst  Him — 

"  Who  now  triumphs,  and  in  excess  of  joy, 
JSole  reigning  holds  the  tyranny  of  heaven." 

Surely,  but  for  the  exq[uisite  grace  of 

i  language  compared  with  the  baldness 

8helley*9,  I  might  parallel  from  this 


speech  all  the  indictment  charges  about 
an  **  Almighty  fiend**  and  tyrannous  Om- 
nipotence." Listen  again  to  the  more 
composed  determination  and  sedate  self- 
reliance  of  the  archangelic  sufferer  ! 

"  Is  this  the  region,  this  the  soil,  the  clime, 
Said  then  the  lost  archangel,  this  the  seat 
That  we  must  change  lor   heaven  ?  this 

mournful  gloom 
For  that  celestial  light  ?   Be  it  so,  since  he. 
Who  now  is  Sovran,  can  dispose  and  bid 
What  shall  be  right ;  farthest  from  him  is 

best 
Whom  reason  hath  equall'd,  force  hath 

made  supreme 
Above  his  equals.     Farewell  happy  fields 
Where  joy  for  ever  dwells  !  Hail,  horrors, 

hail! 
Infernal  world,  and  thou  profoundest  hell, 
Keceive  thy  new  possessor ;  one  who  brings 
A  mind  not  to  be  changed  by  place  or  time. 
The  mind  is  its  own  place,  and  in  itself 
Can    make  a  heaven  of   hell,  a  hell  of 

heaven 
What  matterb  where,  if  I  be  still  the  same, 
And  what  I  should  be,  all  but  less  than  he 
Whom  thunder  hath  made  greater  ?     Here 

at  lease 
We  shall  be  free:  the  Almighty  hath  not 

built 
Here  for  his  envy,  will  not  drive  us  hence  ; 
Here  we   may  reign  secure ;  and   in    my 

choice 
To  reign  is  worth  ambition,  though  in  hell 
Better    to    reign    in    hell    than  serve  in 

heaven." 

I  might  multiply  passages  of  the  same 
kind ;  but  I  dare  only  allude  to  the  pro- 
position made  of  assaulting  the  throne  of 
Grod  *'  with  Tartarean  sulphur  and  strange 
fire, — his  own  invented  torments  ** ;  and 
to  the  address  of  Satan  to  the  newly- 
created  sun,  in  which  he  actually  curses 
the  love  of  God.  Suppose  that  last  pas* 
saga  introduced  into  this  indictment,  sup- 
pose that  instead  of  the  unintelligible 
lines  beginning,  **  They  have  three  words 
God,  Hell,  and  Heaven,"  we  had  these, 
**  Be  then  his  love  accursed,"  with  the  in- 
nuendo, •*  Thereby  meaning  the  love  of 
Almighty  God,*'  how  would  you  deal  with 
the  charge  ?  How  !  but  by  looking  at  the 
object  of  the  great  poem  of  which  those 
words  are  part ;  by  observing  how  the 
poet,  incapable  of  resisting  in  a  mere  ab- 
straction, had  been  led  insensibly  to 
clothe  it  from  the  armoury  of  virtue  and 
grandeur,  by  showing  that,  although  the 
names  of  the  Almighty  and  Satan  were 
retained,  in  truth  other  ideas  had  usurped 
those  names,  as  the  theme  itself  had 
eluded  even  MiUo7i*8  grasp.  I  will  not 
ask  you  whether  you  agree  with  nie  in 
the  defence  which  might  be  made  for 
Milton;  but  I  will  ask,  do  you  not  feel 
with  me  thai  these  are  matters  for  another 
tribunal  P    Do  you  not  feel  with  me,  that, 

z  2 
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except  that  the  boldness  of  Milton^s 
thoughts  comes  softened  to  the  ears  by 
the  exquisite  beauty  of  Milton's  language, 
I  may  find  parallels  in  the  passages  I 
have  quoted  from  the  **  Paradise  Lost "  for 
those  selected  for  prosecution  from  *'  Queen 
Mab  "  p  Do  you  not  feel  with  me  that,  as 
without  a  knowledge  of  the  "Paradise 
Lost,"  you  could  not  absolve  the  publisher 
of  Milton  from  the  prosecution  of  '*  some 
mute  inglorious  '*  Hetherington ;  so  neither 
can  you,  dare  you,  convict  Mr.  Moxon  of  a 
libel  on  God  and  religion,  in  publishing 
the  works  of  Shelley,  without  having  read 
and  studied  them  allP  If  rashly  you 
assail  the  mighty  masters  of  thought  and 
fantasy,  you  will,  indeed,  assail  them  in 
vain  for  the  purpose  of  suppression,  though 
not  for  the  purpose  of  torture-  All  you 
can  do  is  to  make  them  suffer,  as  being 
human  they  are  liable  to  corporal  suffer- 
ing; but,  like  the  wounded  spirits  of 
MiUon,  "  they  will  soon  close,  **  con- 
founded, though  immortal !  '* 

If,  however,  these  are  considerations 
affectiug  the  exercise  of  human  genius  on 
themes  beyond  its  grasp,  which  we  cannot 
discuss  in  this  place,  however  essential  to 
the  decision  of  the  charge,  there  is  one 
plain  position  which  I  will  venture  to 
assert ;  that  the  poetry  which  pretends  to 
a  denial  of  Grod,  or  of  an  immortal  life, 
must  contain  its  own  refutation  in  itself, 
and  sustain  what  it  would  deny !  A  poet, 
though  not  one  of  the  highest  order,  may 
*•  link  vice  to  a  radiant  angel"  ;  he  may 
diffuse  luxurious  indifference  to  virtue 
and  to  truth ;  but  he  cannot  inculcate 
atheism.  Let  him  strive  to  do  it,  and  like 
Balaam,  who  came  to  curse,  like  him  he 
must  end  in  blessing !  His  art  convicts 
him;  for  it  is  **  Eternity  revealing  itself 
in  Time  "  !  His  fancies  may  be  wayward, 
his  theories  absurd,  but  they  will  prove, 
no  less  in  their  failure  than  in  their  suc- 
cess, the  divinity  of  their  origin,  and  the 
inadequacy  of  this  world  to  give  scope  to 
his  impulses.  They  are  the  beatings  of 
the  soiu  against  the  bars  of  its  clay  tene- 
ment, which,  though  they  may  ruffle  and 
sadden  it,  prove  that  it  is  winged  for  a 
diviner  sphere !     Young  has  said — 

"  An  andevout  astronomer  is  mad  " ; 

how  much  more  truly  might  he  have  said, 
an  atheist  poet  is  a  contrs^iction  in  terms ! 
Let  the  poet  take  what  range  of  associa- 
tions he  will — let  him  adopt  what  notions 
he  may — ^he  cannot  dissolve  his  alliance 
with  the  Eternal.  Let  him  strive  to  shut 
out  the  vistas  of  the  future  by  encircling 
the  present  with  images  of  exquisite 
beauty ;  his  own  forms  of  ideal  grace  will 
disappoint  him  with  eternal  looks,  and 
vindicate  the  immortality  they  were 
fashioned  to  veil.    Let  him  rear  temples 


and  consecrate  them  to  fabled  divinities ; 
they  will  indicate  in  their  enduring  beauty » 
'*  temples  not  made  with  hands,  eternal 
in  the  heavens  " !     If  he  celebrates  the 
'  delights  of  social  intercourse,  the  festal 
reference  to  their  fragility  includes  the 
I  sense  of  that  which  must  endure  ;  for  the 
'  very  sadness  which  tempers  them,  speaks 
!  the  longing  after  that  *' which  prompts 
I  the  eternal  sigh."    If  he  desires  to  bid 
;  the  hearts  of  thousands  beat  as  one  man 
at  the  touch  of  tragic  passion,  he  must  pre- 
sent **  the  future  in  the  instant" — show  in 
the  death-grapple  of  contending  emotions 
a  strength  which  death  cannot  destroy 
— ^vindicate  the  immortality  of  affection 
at  the  moment  when  the  warm  passages 
of  life  are  closed  against  it;  ana  antici- 
pate in  the  virtue  wnich  dares  to  die,  the 
power  by  which  *'  mortality  shall  be  swal- 
lowed up  of  life "  I     The   world  is   too 
narrow  for  us.    Time  is  too  short  for  man ; 
and  the  poet  only  feels  the  sphere  more 
inadequate,  and  pants  for  the  ''all  hail 
hereafter  I "  with   more  urgent   sense  of 
weakness  than  his  fellows : — 


(( 


Too,  too  contracted  are  these  walls  of  flesh ; 
This  vital  heat  too  cold ;  these  visual  orbs. 
Though  inconceivably  endow*d,  too  dim 
For  any  passion  of  the  soul  which  leads 
To  ecstacy,  and,  all  the  frigid  bonds 
Of  time  and  change  disdaining,  takes  her 

range 
Along  the  line  of  limitless  desires.'* 


If  this  pros  ecution  can  succeed,  on  what 
principle  can  the  publishers  of  the  great 
works  of  ancient  times,  i'eplete  with  the 
images  of  idolatrous  faith,  and  with  mo- 
ralities only  to  be  endured  as  historical, 
escape  a  similar  doom?  These  are  the 
works  which  en^ge  and  reward  the  first 
labours  of  our  English  youth,  which,  in 
spite  of  the  objections  raised  to  them, 
practically  teach  lessons  of  beauty  and 
wisdom,  the  sense  of  antiquity,  the  admi- 
ration of  heroic  daring  ana  suffering,  and 
refine  and  elevate  their  lives.  It  was 
destined,  in  the  education  of  the  human 
race,  that  imperfect  and  faint  suggestions 
of  truth,  combined  with  exquisite  percep- 
tions of  beauty,  should  in  a  few  teeming 
years  give  birth  to  images  of  grace  which, 
untouched  by  time,  people  the  retreats 
which  are  sought  by  youthful  toil,  and 
make  learning  lovely.  Why  shall  i 
these  be  brought,  with  the  poetry  ' 
Shelley,  within  the  range  of  criminal  juri 
diction  P  Because,  with  all  their  beaut} 
they  do  not  belong  to  the  passions  of  tl 

§  resent  time;    because  they  hold   the 
ominion  apart  from  the  realities  which 
form  the  business  of  life;  because  thei 
are  presented  to  the  mind  as  creations  o 
another  sphere,  t6  be  admired  not  believed. 
And   yet   without   prosecation,    wither 
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offence,  one  of  the  greatest  and  pnreBt  of 
our  English  poete»  wearied  with  the  selfish- 
ness which  he  saw  pervading  a  Christian 
nation,  hae  dared  an  ejaculating  wish  for 
the  return  of  those  old  palpable  shapes  of 
divinity,  when  he  exclaimed, — 

"  Great  God  !  I'd  rather  be 
A  pagan  suckled  in  a  creed  oatworn, 
So  might  I,  standing  on  some  pleasant  lee, 
Have  glimpses  which  maj  make  me  less 
forlorn, — 
Have  sight  of  Proteus  coming  from  the  sea, 
Or  hear  old  Triton  blow  his  wreathed  horn  1" 

And  the  fantasies  of  "  Queen  Mab,"  if 
not  so  compact  of  imagination,  are  as 
Isarmless  now  as  those  forms  of  Grecian 
deities  which  Wordsworth  thus  invokes ! 
Pure,  passionless  they  were  while  their 
author  lived ;  they  have  grown  classic  by 
that  touch  of  death  which  stopped  the 
generous  heart  and  teeming  fancy  of  their 
fated  author.  They  have  no  more  influ- 
ence on  living  opinion,  than  that  world  of 
beauty  to  which  Shelley  adverts,  when  he 
exclaims  in  **  Hellas," — 

"  But  Greece  and  her  fouodations  are 
Built  below  the  tide  of  war. 
Based  on  the  crystalline  sea 
Of  thought  and  its  eternity." 

Having  considered  this  charge  chiefly 
as  affecting  poetry,  I  must  not  forget  that 
the  last  passage  selected  by  the  prosecutor 
IB  in  prose,  culled  from  the  essay  which 
was  appended  to  the  poem  of  **  Queen 
Mab,"    disclaimed  by    the    editor,  —  dis- 
claimed by  Shelley  long  before  he  I'eached 
the  prime  of  manhood,  but  rightly  pre- 
served, shocking  as  it  is  in  itself  as  essen- 
tial to  the  just  contemplation  of  his  moral 
and  intellectual  nature.     They  form  the 
dark   ground  of  a  picture  of  surpassing 
interest  to  the  philosopher.      Here   you 
shall  see  a  poet  whose  fancies  are  most 
ethereal,  struggling  with  a  theory  gross, 
material,     shallow — imaging    the     great 
struggle  by  which  the  Spirit  of  the  Eter- 
nal seeks  to  subdue  the  material  world  to 
its  uses.    His  genius  was  pent  up  within 
the  hard  and  bitter  rind  of  his  philosophy, 
as  Ariel  was  in  the  rift  of  the  cloven  pine ; 
and  what  wonder  if  a  spirit  thus  enthralled 
should  send  forth  strange  and  discordant 
cries?    Because  the  words  which  those 
strange  voices  syllabled  are  recorded  here, 
ill  you  say  the  record  is  a  crime?    I 
tooUect  in  the  speech  of  that  great  oma- 
lent  of  onr  profession,  Mr.  Ershine,  an 
lustration  of  the  injustioe  of  selecting 
art  of  a  conversation  or  of  a  book,  and, 
>ocau8e,  singly  considered,  it  is  shocking, 
(hftrging  a  criminal  intent  on  the  utterer 
'r  publisher ;  which,  if  at  first  it  may  not 
^m  applicable  to  this  case,  will  be  found 
isentiaUy  to  govern  it.    He  refers  to  the 
-age  in  the  Bible, ''  The  fool  hath  said 
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in  his  heart,  There  is  no  God,"  and  shows 
how  the  publisher  of  the  Book  of  God 
itself  might  be  charged  with  atheism  by 
the  insertion  only  of  the  latter  division 
of  the  sentence,  (a)  It  is  not  surely  by  the 
division  of  a  sentence  only  that  the  con- 
text may  be  judged ;  but  by  the  general 
intent  of  him  who  publishes  what  ig  in 
itself  offensive,  for  the  purpose  of  curious 

record— of   controversy — or    evidence of 

example.      The  publisher  of  Shelley  has 
not  indeed  said,  **  The  fool  hath  siid  in 
his  heart,  There  is  no  God ;"  but  he  has 
in  effect  said,  "  The  poet  has  tried  to  say 
with  his  lips.  There  is  no  God,  but  hw 
genius  and  his  heart  belie  his  words!" 
What,  Indeed,  does  the  publisher  of  Shelley's 
works  virtually  say  when  he  thus  presents 
to  his  readers  this  record  of  the  poet's  life 
and  death  ?    He  says :  Behold !  here  is  a 
spectacle  which  angels  may  admire  and 
weep  over !    Here  is  a  poet  of  fancy  the 
most  ethereal — feelings  the  most  devout- 
charity  the  most  Christian— enthralled  by 
opinions  the  most  cold,  hollow,  and  de- 
basing !    Here  is  a  youth  endowed  with 
that  sensibility  to  the  beautiful  and  the 
grand  which  peoples  his  minutes  with  the 
perceptions  of  years ;  who,  with  a  spirit 
of  self-sacrifice  which  the  oldest  Chris- 
tianity might  exult  in,  if  found  in  one  of 
Its  mariyrs,  is  ready  to  lay  down  that  in- 
tellectual being — to  be  lost  in  loss  itself— 
if  by  annihilation  he  could  multiply  the 
enjoyments  and  hasten  the  progress  of  his 
species,— and  yet,  with  strange  wilfulness, 
rejecting  that  religion  in  form,  to  which 
in  essence  he  is  imperishably  allied!     Ob- 
serve these  radiant  fancies— pure  and  cold 
as  frostwork— how  would  they  be  kindled 
by  the  warmth  of  Christian  love !    Track 
those  "  thoughts  that    wander    through 
eternity,"  and  think  how  they  would  re- 
pose m  their  proper  home !    And  trace 
the  inspired  but  erring  youth,  poem  after 
poem,  year  after  year,  month  after  month, 
how  shall  you  see  the  icy  fetters  which 
encircle  his  genius   gradually    dissolve: 
the  wreaths  of  mist  ascend  from  his  path  • 
and  the  distance  spread  out  before  him 
peopled  with  human  affections,  and  skirted 
by  angels'  wings !    See  how  this  seeming 
atheist  begins  to  adore— how  the  divine 
image  of  suffering  and  love  presented  at 
Calvary,  never  unfelt,  begins  to  be  seen 
—and  m  its  contemplation  the  softened, 
not    yet    convinced    poet    exclaims,    in 
his  y  Prometheus,"   of  the  followers   of 
Christ : — 

"  The  wise,  the  pure,  the  lofty,  and  the  jnst. 
Whom  thy  slaves  hate— for  being  like 'to 
thee!" 


(«)  See  Erskiae's  speech  in  support  of  the  rule 
8  °^  *^^  ^^  *^®  ^^^  ^  ^'*  Asaph'M  case. 
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And  thus  he  proceeds,  with  light  shining 
more  and  more  towards  the  perfect  da^, 
which  he  was  not  permitted  to  realise  m 
this  world.  As  you  trace  this  progress, 
alas!  Death  veils  it, — veils  it,  not  stops 
it ;  and  this  perturbed,  imperfect,  but 
glorious  being  is  hidden  from  us  "  Till 
the  sea  shall  give  up  its  dead  " !  What 
say  you  now  to  the  book  which  exhibits 
this  spectacle,  and  stops  with  this  catas- 
trophe? Is  it  a  libel  on  religion  and 
God  ?  Talk  of  proofs  of  Divine  existence 
in  the  wonders  of  the  material  universe, 
there  is  nothing  in  anv,  nor  in  all,  com- 
pared to  the  proof  which  this  indicted 
volume  conveys !  What  can  the  telescope 
disclose  of  worlds,  and  suns,  and  systems, 
in  the  heavens  above  us,  or  the  micro- 
scope detect  in  the  descending  scale  of 
various  life,  endowed  with  a  speech  and  a 
language  like  that  which  with  Shelley  ^ 
being  dead,  here  speaks  ?  Kot  even  do 
the  most  serene  productions  of  poets, 
whose  faculties  in  this  world  have  at- 
tained comparative  harmony — strongly  as 
they  plead  for  the  immortality  of  the 
mind  which  produced  them — afford  so  un- 
answerable a  proof  of  a  life  to  come,  as 
the  mighty  embryo  which  this  book  ex- 
hibits ;  as  the  course,  the  frailty,  the  im- 
perfection, with  the  dark  curtain  dropped 
on  all !  It  is,  indeed,  when  best  sm-veyed. 
but  the  infancy  of  an  eternal  being ;  an 
infancy  wayward  but  gigantic ;  an  in- 
fancy which  we  shall  never  fully  under- 
standy  till  we  behold  its  development, 
**when  time  shall  be  no  more**;  when 
doubt  shall  be  dissolved  in  vision ;  "  when 
this  corruptible  shall  have  put  on  incor- 
ruption,  and  when  this  mortal  shall  have 
put  on  immortality  " ! 

Let  me,  before  I  sit  down,  entreat  you 
to  ask  yourselves  where  the  course  of 
prosecution  will  stop  if  you  crown  with 
success  Mr.  Hethermgton  «  revenge.  Re- 
venge, did  I  say  P  I  recall  the  word. 
Revenge  means  the  returning  of  injury 
for  injury ;  an  emotion  most  unwise  and 
unchristian,  but  still  human ;  the  satis- 
faction of  a  feeling  of  ill-regulated  justice, 
cherished  by  a  heart  which  judges  bitterly 
in  its  own  cause.  But  this  attempt  to 
retaliate  on  one  who  is  a  stranger  to  the 
evil  suffered — this  infliction  of  misery  for 
doing  that  which  the  prosecutor  has  main- 
tained within  these  walls  the  right  of  all 
men  to  do  (a) — has  no  claim  to  the  savage 
plea  of  wild  justice;  but  is  poor,  cruel, 
paltry  iniustice  ;  as  bare  of  excuse  as  ever 
tyrant,  above  or  below  the  opinion  of  the 
wise  and  good,  ever  ventured  to  threaten. 
Admit  its  power  in  this  case — grant  its 
right  to  select  for  the  punishment  of  blas- 

(a)  See  the  defendant's  speech  in  The  Queen 
against  Heiherington  above. 


phemy,  the  exhibition  of  an  anomaly  as 
harmless  as  the  stuffed  aspic  in  a  museum, 
or  as  its  image  on  the  passionless  bosom 
of  a  pictured  Cleopatra — and  what  ancient, 
what  modem  history  shall  be  lent  nn- 
challenged  to  our  friends  P  If  the  thou- 
sand booksellers  who  sell  the  "  Paradise 
Lost,"  from  the  greatest  publisher  in 
London  or  Edinburgh,  down  to  the  pro- 
prietor of  the  little  bookstall,  where  the 
poor  wayfarer  snatches  a  hasty  glance  at 
the  grandeur  and  beauty  of  the  poet,  and 
goes  on  his  way  refreshed,  may  nope  that 
genius  will  render  to  the  name  of  Milton 
what  they  deny  to  that  of  Shelley ;  what 
can  they  who  sell  **  The  Histoiy  of  the 
Decline  and  Fall  of  the  Roman  Empire  *' 
hope  from  the  prosecutor  of  "  Queen 
Mab  "  P  In  that  work  are  two  celebrated 
chapters,  sparkling  with  all  the  meretri- 
cious felicities  of  epigrammatic  style, 
which,  full  of  polished  sarcasm  against 
infant  Christianity,  are  elaborately  di- 
rected to  wither  the  fame  of  its  martyrs 
and  confessors  with  bitterest  scorn — two 
chapters  which,  if  published  at  a  penny 
each,  would  do  more  mischief  than  thou- 
sands of  metaphysical  poems  ;  but  which, 
retained  in  their  appropriate  place,  to  be 
sought  only  by  the  readlers  of  history,  may 
serve  the  cause  of  truth  by  proving  the 
poverty  of  the  spite  by  which  it  has  been 
assailed,  and  find  ample  counterpoise  in 
the  sequel.  The  possibility  that  this  his- 
tory should  be  suppressed  by  some  descen- 
dant of  Gibbon^  who  might  extravagantly 
suppose  it  his  duty  to  stifle  cold  and 
crafty  sneers,  aimed  at  the  first  followers 
of  Christ,  was  urged,  and  urged  with 
success,  against  me  when  I  pleaded  for 
the  right  of  those  descendants  to  the 
fruits  of  the  labours  of  their  ancestor ;  yet 
if  you  sanction  this  attempt,  any  Hether^ 
ington  may  compel  by  law  that  suppres- 
sion, the  remote  possibility  of  which  has 
been  accepted  as  a  reason  for  denying  to 
the  posterity  of  the  author  a  property  in 
the  work  he  has  created  !  This  work,  in- 
vested  with  the  peculiar  interest  which 
belongs  to  the  picture  of  waning  great- 
ness, nas  recently  been  printed  in  a  cheap 
form,  under  the  sanction  of  a  dignitary  of 
the  Established  Church — a  Christian  poet 
of  the  noblest  aim — whose  early  genius 
was  the  pride  of  our  fairest  universitv. 
and  who  is  now  the  honoured  ministei 
the  very  parish  in  which  we  are  ass* 
bled.  If  I  were  now  defending  Mr.  I 
man,  of  whose  friendship  I  am  jus 
proud,  for  this  last  and  cheapest,  and  b 
edition  of  Gibhon^  I  could  only  resort 
the  arguments  I  am  now  urging  for  ]M 
Mozon,  and  claim  the  benefit  of  the  sau 
distinction  between  the  tendency  of  a  bo< 
adapted  to  the  promotion  of  infidelity,  a» 
one  which,  containing  incidental  mati 
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of  offence,  is  commended  to  the  atadent 
with  those  silent  gaards  which  its  form 
and  accompaDiments  supply.  True  it  is 
that  Mr.  Milman  has  accompanied  the 
text  with  notes,  in  which  he  sometimes 
explains  or  counteracts  the  insinuations 
of  the  author ;  but  what  notes  can  be  so 
effectual  as  that  which  follows  ''Queen 
Mab,*'  in  which  Shelley* a  own  letter  is  set 
forth,  stating,  on  his  authority,  that  the 
work  was  immature,  and  that  he  did  not 
intend  it  for  the  general  eye  ?  Is  not  the 
publication  of  this  letter  by  the  publisher 
as  decisive  of  his  motive — not  to  commend 
the  wild  fancies  and  stormy  words  of  the 
young  poet  to  the  reader's  approval,  but 
to  give  them  as  part  of  his  biography, — 
as  the  notes  of  Mr.  Milman  are  of  that 
which  no  one  doubts,  his  desire  to  make 
the  perusal  of  Gibbon  healthful  ?  Prosper 
this  attempt,  and  what  a  field  of  specu- 
lative prosecution  will  open  before  us ! 
Every  publisher  6f  the  works  of  Jtotisseau, 
of  Voltaire,  of  Volney^  of  Huine, — of  the 
classics,  and  of  their  translations, — works 
regarded  as  innoxious,  because  presented 
in  a  certain  aspect,  and  offered  to  a  certain 
class,  will  become  liable  to  every  publisher 
of  penny  blasphemy  who  may  suffer  from, 
or  hate,  or  fear  the  law ;  nor  of  such  only, 
but  of  every  small  attorney  in  search  of 
practice,  who  may  find  in  the  machinery 
of  the  Crown  Office  the  facilities  of  extor- 
tion. Nor  will  the  unjust  principle  yon 
are  asked  to  sanction  stop  with  retaliation 
in  the  case  of  alleged  blasphemy  ;  the  re- 
tailer of  cheap  lasciviousness,  if  checked 
in  his  wicked  trade,  will  have  his  revenge 
against  the  works  of  the  mighty  dead,  in 
which  some  tinge  of  mortal  stain  may  un- 
fortunately be  detected.  The  printer  of 
one  of  those  penny  atrocities,  which  are 
thrust  into  the  hands  of  ingenuous  youths 
when  bound  on  duty  or  innocent  pleasure, 
the  emissaries  of  which — children  often 
themselves — mount  the  chariot  and  board 
the  steamboat  to  scatter  that  poison  which 
may  infect  the  soul  as  long  as  the  soul 
shall  endure — whom,  to  do  this  prosecutor 
justice,  I  know  he  disclaims— may  obtain 
true  bills  of  indictment  against  any  man 
who  has  sold  Horace,  or  Virgil,  or  ittcre- 
Hu8^  or  Ovid,  or  Jv/venal — against  all  who 
have  sold  a  copy  of  any  of  our  old  drama- 
tists; and  thus  not  only  Congreve,  and 
Fa/rquhar,  and  Wycherley,  but  Fletcher, 
and  Massinger,  and  Ford,  and  Webster, 
and  Ben  Jonson,  nay,  with  reverence  be 
it  spoken,  even  Shakespeare,  though  ever 
pure  in  essence,  may  be  placed  at  the 
mercy  of  an  insect  abuser  of  the  press, 
unless  juries  have  the  courage  and  the 
virtue  to  recognise  the  distinction  between 
a  man  who  publishes  works  which  are 
infidel  or  impure,  because  they  are  infidel 
or  impure,  and  publishes  them  in  a  form 


and  at  a  price  which  indicate  the  desire 
that  they  should  work  out  mischief,  and 
one  who  publishes  works  in  which  evil  of 
the  same  kind  may  be  found,  but  who 
publishes  them  because,  in  spite  of  that 
imperfection,  they  are,  on  the  whole,  for 
the  edification  and  delight  of  mankind, — 
between  one  who  tenders  the  mischief  for 
approbation,  and  one  who  exposes  it  for 
example.  And  are  you  prepared  to  suc- 
cumb io  this  new  censorship  ?  Will  you 
allow  Mr.  Hetheringion  to  prescribe  what 
leaves  you  shall  tear  from  the  classic 
volumes  in  your  libraries  ?  Shall  he  dic- 
tate to  you  how  much  of  Lord  Byroyi,  a 
writer  far  more  influential  than  Shelley, 
you  shall  be  allowed  to  lend  to  your 
friends  without  fear  of  his  censure  P  Shall 
he  drag  into  court  the  vast  productions  of 
the  German  mind,  and  ask  juries  to  de- 
cide whether  the  translators  of  Schiller, 
Wieland,  and  Lessing,  dealing  with  sacred 
things  with  a  boldness  to  which  we  are 
unused,  are  guilty  of  crime  P  Shall  he 
call  for  judgment  on  that  stupendous 
work,  the  **  Faust,"  with  its  prologue  in 
heaven,  which  has  been  presented  by  my 
friend  Mr.  Hayward,  whose  able  assistance 
I  have  to-day,  with  happy  vividness  to 
English  readers, — and  ask  a  jury  to  take 
it  into  their  hand,  and  at  an  hour*8  glance 
to  decide  whether  it  is  a  libel  on  God,  or  a 
hymn  bv  genius  to  his  praise  P  Do  you 
not  feel  those  matters  are  for  other 
seasons,  for  another  sphere  P  If  so,  will 
you,  in  the  dark,  without  knowledge, 
without  evidence,  sanction  a  prosecution 
which  will,  in  its  result,  impose  new  and 
strange  tasks  on  juries  who  may  decide 
on  other  trials,  which  may  destroy  the 
just  allowance  accorded  to  learning  even 
nnder  absolute  monarchies,  and  place 
every  man  who  hereafter  shall  print,  or 
sell,  or  give,  or  lend  any  one  of  a  thousand 
volumes  sanctioned  by  ages,  at  the  mercy 
of  any  prosecutor  who,   for  malice,  for 

Sain,  or  mere  mischief,  may  choose  to 
enounce  him  as  a  blasphemer?  And 
now  I  commend  into  your  hands  the  cause 
of  the  defendant,  the  cause  of  genius,  the 
cause  of  learning,  the  cause  of  history^ 
the  cause  of  thought.  I  have  not  sought 
to  maintain  it  by  assailing  the  law  as  it 
has  been  expounded  by  courts  and  ad- 
ministered by  juries,  which,  if  altered, 
should  be  changed  by  the  authority  of  the 
legislature,  and  neither  by  the  violation 
of  oaths,  nor  by  the  machinery  which  the 
prosecutor  has  employed  to  render  it 
odious  at  the  cost  of  those  whom  he  him- 
self contends  to  be  guiltless :  but  I  have 
striven  to  convince  you  that,  by  a  juat 
application  of  that  law,  you  raav  hold  this 
publication  of  the  worlcs  of  Shelley  to  be 
no  crime.  It  has  been  fairly  conceded 
that   Mr.  Moxon  is  a  most   respectable 
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publisher ;  one  who  has  done  good  Bervice 
to  the  cause  of  poetry  and  wisdom ;  and 
one  who  conld  not  intentionally  publish  a 
blasphemous  work  without  treason  to  all 
the  associations  which  honour  his  life. 
Beginning  his  career  under  the  auspices 
of  Bogers,  the  eldest  of  a  great  age  of 
poets,  and  blessed  with  the  continued  sup- 
port of  that  excellent  person,  who  never 
broke  by  one  unworthy  line  the  charm  of 
moral  grace  which  pervades  his  works,  he 
has  been  associated  with  Lamb,  whose 
kindness  embraced  all  sects,  all  parties, 
all  classes,  and  whose  genius  shed  new 
and  pleasant  lights  on  daily  life ;  with 
SoutheVf  the  pure  and  childlike  in  heart ; 
with  voleridae,  in  the  light  of  whose 
Christian  philosophy  these  indicted  poems 
would  assume  their  true  character  as 
moumftil  yet  salutAir  specimens  of  power 
developed  imperfectly  in  this  world ;  and 
with  nordsworth,  whose  works,  so  long 
neglected  or  scorned,  but  so  long  silently 
nurturing  tastes  for  the  lofty  and  the 

Sure,  it  has  been  Mr.  Moaon's  privilege  to 
iffuse  largely  through  this  and  other 
lands, and  with  them  the  sympathies  which 
link  the  human  heart  to  nature  and  to 
God,  and  all  classes  of  mankind  to  each 
other !  Eeject,  then,  in  your  justice  the 
charge  which  imputes  to  such  a  man  that, 
by  publishing  this  book,  he  has  been 
guilty  of  blasphemy  against  the  God  whom 
he  reveres !  Befuse  to  set  the  fatal  prece- 
dent, which  will  not  only  draw  the  fame  of 
the  illustrious  dead  into  question  before 
juries,  without  time  to  investigate  their 
merits;  which  may  not  only  harass  the 
first  publishers  of  these  works,  but  which 
will  beset  the  course  of  every  bookseller, 
every  librarian,  throughout  the  country 
with  perpetual  snares,  and  make  our 
criminal  courts  the  arenas  for  a  savage 
warfare  of  literary  prosecutions !  Protect 
our  noble  literature  from  the  alternative 
of  being  either  corrupted  or  enslaved! 
Terminate  those  anxieties  which  this 
charge,  so  unprovoked,  so  undeserved, 
has  now  for  months  inflicted  on  the 
defendant  and  his  friends,  by  that  verdict 
of  not  guilty,  which  will  disappoint  only 
those  who  desire  that  cheap  olasphemy 
should  have  free  course,  which  the  noblest, 
and  purest,  and  most  pious  of  your  own 
generation  will  rejoice  in,  and  for  which 
their  posterity  will  honour  and  bless  you. 

Sumriira  v?. 

[Lord  DsNMAN,  G.J.,  after  stating  in  a 
general  way  the  nature  and  subject  of 
the  nrosecution,  directed  the  jury  nearly 
as  follows : — 1 

Gentlemen,  after  the  eloquent  and  ani- 
mated address  which  we  heard  from  the 
learned  serjeant,  it  is  somewhat  difficult 


to  quit  the  captivating  subjects  which 
have  been  brought  before  us,  and  to  come 
to  the  consideration  of  the  matters  upon 
which  our  judgment  must  be  founded.  I 
nm  bound,  however,  as  are  the  jury,  to 
take  the  law  as  it  has  been  handed  down 
to  us  from  all  time,  and  to  proceed  upon 
the  principles  which  have,  indeed,  been 
admitted  on  the  part  of  the  defence, 
namely,  that  the  publisher  of  a  blasphe- 
mous Ubel  is  clearly  punishable  in  law  if  a 
jury  should  find  that  he  was  in  fact  guilty 
of  the  publication  with  the  intent  which 
constitutes  a  part  of  the  offence.  The 
only  question  for  you  to  consider,  there- 
fore, upon  the  present  occasion  is,  whether 
in  your  opinion  the  work,  which  has  been 
made  the  subject  of  prosecution,  deserves 
the  imputations  whicn  are  cast  upon  it  by 
the  indictment,  and  whether  the  publisher 
has  sent  it  forth  deliberately  into  the 
world,  knowing  its  character  to  be  such. 
About  the  motives  of  the  publisher  it  is 
unnecessary  to  make  any  inquiry,  as  he  is 
responsible  in  law  for  whatever  seem  to  be 
the  direct  and  necessary  consequences  of 
the  publication  itself.  [The  learned  judge 
react  the  passage  beginning,  *'  They  have 
three  words,"  and  observed  about  the 
words  "  God,  Hell,  and  Heaven."!  There 
can  be  no  doubt  that  they  are  intended 
to  signify  the  God  whom  all  Christians 
adore,  and  the  heaven  and  hell  in  which 
they  believe,  or  that  the  purpose  of  the 
passage  is  to  cast  reproach  and  insult 
upon  what  in  Christian  minds  are  the 
particular  objects  of  veneration.  It  is  not, 
however,  sufficient  that  mere  passages  of 
such  an  offensive  character  should  exist 
in  a  work  to  render  the  publication  of  it 
an  act  of  criminality.  It  must  appear  that 
no  condemnation  of  such  passages  is  con- 
tained in  the  surrounding  context;  but 
even  that  would  not  be  a  sufficient  vin- 
dication of  the  obnoxious  passages,  if  the 
pretended  contradiction  be  only  used  as  a 
cloak  for  disseminating  the  mischievous 
libel  which  it  professes  to  repudiate.  It 
therefore  becomes  the  duty  of  the  jury  in 
each  particular  case  to  apply  their  minds 
to  the  consideration  and  tendency  of  the 
work  in  question,  and  to  see  if  it  is  cor- 
rectly described  by  those  terms  which  are 
used  for  the  purpose  of  bringing  it  within 
the  influence  of  the  criminal  uiw  of  the 
country.  £The  learned  judge  read  several 
of  the  passages  from  the  indictment,  ai 
commented  on  them,  leaving  it  to  tl 
jury  to  ascertain  their  character.]  It  b 
been  said  that  this  extraordinary  poe; 
was  the  composition  of  a  youth  of  eighteei., 
and  that  in  many  places  it  contradicts 
itself.  That  is  certamly  true,  but  it  does 
not  prevent  the  poem  from  being  very 
mischievous  and  ofibnsive,  or  from  pro^ 
ducing  vexy  injurious  impressions  on  th< 
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pnblic  mind.  It  has  been  observed  that 
the  later  poems  of  the  author  showed  a 
change  in  his  sentiments,  and  qualified 
the  effeots  of  his  earlier  publications. 
This  may  be  true  as  a  matter  of  fact ;  yet 
I  cannot  tell  you,  that,  even  if  you  believe 
this  to  be  so,  you  would  therefore  be  justi- 
fied in  acquitting  the  publisher  of  the 
passa^s,  which  are  the  subject  of  the 
present  prosecution.  It  has  been  also 
urged,  on  the  part  of  the  defendant,  that 
the  publication  was  in  the  nature  of  a 
biography,  illustrating  the  progress  of  the 
poet's  genius  and  opinions,  rfow,  I  am 
of  opinion,  that  any  person  writing  the 
account  of  the  life  of  another  is  at  liberty 
to  state  the  fact  of  his  having,  at  an  early 
period  of  his  life,  entertained  such  opinions 
as  those  now  objected  to.  I  do  not  even 
think  that  there  is  anything  ille^l  in 
expressing  the  opinions  themselves  m  the 
language  of  the  person  to  whom  they  are 
attributed.  Such  opinions  as  those  ex- 
pressed by  this  poet,  have  certainly  been 
unfortunately  entertained  in  aU  ages 
by  persons  of  great  abilities.  But  are 
the  lines  in  question  calculated  to  shock 
the  feelings  of  any  Christian  reader  P  Are 
the  points  of  offence  explained,  or  is  their 
viruB  neutralised  by  any  notes  in  the  mar- 
gin, or  by  any  notes  of  explanation  or 
apology  ?  If  not,  they  are  libels  on  God 
and  indictable.  How  far  this  topic  is  to 
be  available  for  the  purposes  of  the  defence 
it  is  for  you  to  decide.  How  far  it  is  in 
general  prudent  to  have  recourse  to  pro- 
secution for  the  purpose  of  suppressing 
such  sentiments,  I  would  leave  to  be  con- 
sidered by  those  who  have  in  general  the 
right  and  power  to  institute  such  proceed- 
ings. For  myself,  I  am  of  opimon  that 
the  best  and  most   effectual  method  of 


acting  in  regard  to  such  obnoxious  doc- 
trines, is  to  refute  them  by  argument  and 
reasoning.  For,  however  venerable  and 
sacred  may  be  the  objects  which  are 
assailed  in  them,  such  publications  can  be 
more  efPectually  suppressed  or  neutralised 
by  confuting  the  sentiments  themselves 
than  by  prosecuting  their  authors.  It  is, 
however,  the  duty  of  a  jury,  when  such  a 
case  is  brought  before  them,  to  decide  it 
according  to  the  existing  law,  and,  taking 
its  whole  scope  and  character  into  con- 
sideration, to  say  whether  the  defendant 
is  gnilty  or  not. 

The  jury,  after  deliberating  for  a  quarter 
of  an  hour,  found  the  defendant  fl^ilty.(a) 

The  defendant  was  never  called  up  for 
judgment.(&) 


Materials  madb  ubb  ov. — The  indictment 
is  copied  from  London  and  Middlesex  Indict- 
ments, Michaelmas  1840,  No.  8.  Serjeant  Tal- 
foard*8  speech  is  taken  firom  the  report  published 
by  himself.  Lord  Denman's  summing  up  is 
taken  firom  the  Standard  of  June  24, 1841.  The 
other  daily  papers,  and  the  report  in  Townsend's 
Modem  State  Triids,  have  also  been  consulted. 

III  ,     —    -  -  — • 

(a)  <'In  Moxon's  case  the  publication  of 
Shelley's  **  Queen  Mab  "  was  found  by  the  jury 
to  be  an  indictable  offence ;  I  hope  I  may  not 
be  understood  to  agree  with  what  the  jury  found, 
that  the  publication  of  **  Queen  Mab  **  was 
sufficient  to  make  it  an  indictable  offence.  I 
believe,  as  everybody  knows,  that  it  was  a  pro- 
secution instituted  merely  for  the  purpose  of 
vexation  and  annoyance." — Blackburn,  J.,  in 
R.  V.  Hicklin,  L.R.,  3  Q.B.  872. 

(6)  The  prosecutions  against  Mr.  Eraser  and 
Mr.  Otley,  who  had  also  been  indicted  for  the 
sale  of  Shelley's  poems,  were  not  proceeded 
with. 
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HILL  against  BIGGR 


The  Right  Hon.  Sir  George  Fitzgeraxd  Hill,  BAKONEr,!     AvoeUant 

LlELTENANT  GOVERNOR  OF  THE   ISLAND  OF  TrINIDAD       -J  ^^ 


AND 


Thomas  Bigge  and  Edmond  Waller  Rundell   - 


-    Respondents. 


Appeal  from  the  Court  of  First  IiNStance  of  Civil  Jurisdiction 
OF  the  Island  of  Trinidad  to  the  Judiclal  Committee  of  the 
Privy  Council,  December  4,  1841,  before  Lord  Brougham,  Lord 
CAMPBELL,(a)  Erskine,  J.,  AND  Dr.  Lushinqton.  (Reported  in 
3  Moo.  P.C.C.  465 ;  and  6  Jur.  21.) 

The  appellant,  whilst  holding  the  office  of  Lieutenant-GoTemor  of  the  Island  of  Trinidad,  was 
sued  to  judgment  in  Trinidad  bj  the  respondents  on  a  bond  executed  before  the  date  of  his  entering 
on  the  governorship. 

Held  on  appeal — 

1.  Liability  of  Colonial  Governor  to  Civil  Suit. 

An  action  will  lie  against  the  governor  of  a  colony  in  the  courts  of  the  colony,  while  he  is 
such  governor,  for  a  cause  of  action  unconnected  with  his  official  capacity. 

2.  Liability  to  Arrest. 

Semble: — Though  judgment  be  given  against  such  governor,  his  person  is  not  liable  to  be 
taken  in  execution. 

3.  Governor  not  a  Viceroy — Fabrigaa  v.  Mostyn, 

Lord  Mansfield's  dictum  in  Fabrigas  v.  MostynXb^  *'  the  governor  is  in  the  nature  of  a 
viceroy,  and,  therefore,  locally  during  his  government  no  civil  or  criminal  action  will  lie 
against  him,"  disapproved. 


(a)  After^'ards  Lord  Chancellor. 
(6)  Cowp.  121 ;  20  St.  Tr.  229. 


The  appellant,  the  Eight  Hon.  Sir  George 
Fitzgerald  HiU,  on  the  10th  of  November 
1825,  became  bound  by  his  writing  obli- 
gatory to  Philip  Bundell,  John  Bridge, 
Edmond  WaUer  BwndeU,  and  Thomas 
Bigge,  of  the  City  of  London,  jewellers, 
and  co-partners,  in  the  sum  of  8252.  13*., 
Irish  money. 

The  appellant,  some  time  after  giving 
the  said  bond,  became  Lieutenant-Governor 
of  the  island  of  Trinidad  and  its  depen- 
A  encies 

On  the  24th  of  June  1837  the  respon- 
dents Thomas  Big^e  and  Edmond  Waller 
BwideUt  the  surviving  partners  of  BundeU, 
Bridge  Sf  Co.,  brought  their  action  in  the 
Court  of  First  Instance  of  Civil  Jurisdic- 
tion of  the  island  of  Trinidad,  for  the 
recoveiy  of  the  above  debt. 

On  the  13th  of  July  1837  the  appellant 
oame  into  Court  under  protest,  and  pleaded 


that  the  said  Court  ought  not  to  hear  or 
take  further  cognisance  of  the  action,  be- 
cause, at  the  time  of  the  commencement 
of  the  said  action,  he  was,  and  still  con- 
tinued, Lieutenant-Governor  of  the  island 
of  Trinidad  and  its  dependencies,  and 
that  he  was  therefore  not  liable  to  be  sued 
in  the  said  Court. 

The  respondents  demurred  to  the  plea, 
and  prayed  judgment.     The  cause  was 
declared  contested,  and  on  the  17th  '** 
November   1837    it  was   tried,   and 
Court,  after  hearing  counsel  in  suppoi 
and  against  the  exception  pleaded  by 
apnellant,  on  the  20th  of  November  1 
ordered  judgment  to  be  entered  up 
favour  of  the  respondents  against  the 
pellant,  for  the  amount  of  uie  debt,  w 
interest,  and  all  costs. 

Against  this  judgment  the  defendant  fi 
the  usual  petition  of  appeal,  December 
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1837,  but  the  appeal  having  become  abated, 
owing  to  the  defendant's  death  in  1839,  an 
Order  in  Conncil  was  made  on  February 
11,  1841,  on  the  petition  of  the  executors, 
that  the  appeal  should  stand  revived  in 
their  names. 

Surge,  Q.C.,  and  Addams  for  the  appel- 
lant. 

The  appellant,  being  Lieutenant-Go- 
vernor 01  the  colony,  is  exempted  from 
being  called  on  for  liabilities  in  the  colony 
over  which  he  is  placed.  By  the  terms  of  his 
commission  he  is  invested  with  the  legis- 
lative as  well  as  the  executive  power(tt) ; 
his  exemption  cannot,  therefore,  be  merely 
personal,  as  from  arreat,  but  is  much 
nigher ;  he  is  not  within  the  jurisdiction 
of  the  courts ;  they  are  incompetent  to 
entertain  a  suit,  or  to  pronounce  judgment 
therein  against  him. 

This  privilege  is  not  one  merely  of 
municipal  law,  but  is  founded  on  a  higher 
title,  viz.,  the  Law  of  Nations.  Thus  Puf- 
fendorf,  de  officio  hominis  et  civis,  says  : — 

"  If  the  subject  be  aggrieved  by  a  sovereign, 
he  cannot  maintain  an  action,  or  oblige  him  to 
redress  ;  be  may  persuade  him  if  he  can." 

The  same  position  is  laid  down  by  Loclce 
in  his  Essay  on  Government, (6)  who  ob- 
serves— 

**  that  it  is  better  a  private  mischief  shoald 
ensue  to  an  individual,  than  that  the  peace  and 
security  of  government  should  be  violated  by  an 
attack  upon  the  magistrate  exercising  the  power 
of  state;'' 

and  by  the  law  of  this  country,  if  redress 
is  sought  for  an  injury  committed  by  the 
Crown,  it  must  be,  if  there  is  any  redress, 
by_petition  of  right,  (c) 

The  statute  11  &  12  WUl.  3.  c.  12.,  made 
to  punish  governors  of  plantations,   for 
crimes  committed  by  them  in  such  planta- 
tions, recites,  that  a  due  punishment  is 
not  provided  for  such  offences,  and  that 
governors,    <fec.    have    taken    advantage 
thereof,  "  not  deeming  themselves  punisn- 
able  for  the  same  here,  not  accountable 
for  their  crimes  and  offences  to  any  person 
within  their  respective  governments  and 
commands."    Now,  if  there  was  no  juris- 
diction  against    a  governor  in   criminal 
matters,  before  the  statute,  ct  fortiori,  none 
could  have  existed  in  civil  cases,  and  the 
statute  is  confined  to  criminal  offences  onl^. 
The  authority  of  the  Governor  of  Trini- 
lad  is  derived  from  the  proclamation  of 
he  19th  of  June  1813.(<2)    By  that,  aU  the 
»owers  of  the  executive  government  with- 
a    the  island  are  vested  solely  in   the 

(a)  Stokes's  Brit.  Colonies,  150,  154, 188. 
lb)  Piurt  2,  s.  205. 
(c)  8  Bla.  Com.  254,  255. 
(<0  West    Indian    Commission,   Trinidad, 
.  p.  176 ;  1  Howard's  Colonial  Law,  158 


governor  for  the  time  being ;  and  all  such 
judicial  powers  as,  previous  to  the  sur- 
render of  the  island,  were  exercised  by  the 
Spanish  governors,  are  to  be  exercised  by 
the  governor  then  appointed.  This  in- 
cludes the  authority  and  jurisdiction  of 
the  Court  of  Audiencia.  By  the  constitu- 
tion of  the  colony  under  the  Spanish 
Government,  the  Court  of  Audiencia  had 
original  civil  and  criminal  jurisdiction 
over  all  the  inhabitants  of  the  island, (a)  so 
that  the  governor  is,  by  the  proclamation 
of  June  1813,  invested  with  like  power : 
can  arrest,  grant  or  refuse  the  writ  of 
haheas  corpus^  try  actions,  and  do  all  such 
acts  as  belong  to  the  supreme  authority, 
acting  judicially  as  well  as  executively. 
Now,  is  this  consistent  with  his  being 
liable  to  be  sued  in  an  action  of  debt  P 
The  doctrine  of  the  inviolability  of  a 
governor  is  derived  from  the  civil  law  ;  it 
is  expressly  provided  for — 

"  In  jus  vocari  non  opoHet,  neqve  consulem, 
neque  prefectum,  neque  pratorem,  neque  procon^ 
sulem,  neque  cceteros  magistratus,  qui  imperium 
habentf  qui  coercere  aliquem  possuni,  et  jubere 
in  carcerem  duci(^b)  "  ; — 

and  has  been  adopted  by  the  Spanish 
law,(c)  which  is  the  authority  in  Trmidad. 
In  Fahriga8  v.  Mostyn,(d)  Lord  Mans- 
field, C.J.,  assigning  the  grounds  of  his 
judgment,  says : — 

"  Now  in  this  case  no  other  jurisdiction  is 
shown  even  by  way  of  alignment ;  and  it  is  most 
certain  that  if  the  King's  court  cannot  hold  plea 
in  such  a  case,  there  is  no  other  court  upon 
earth  that  can  do  it,  for  it  is  truly  said  that  the 
governor  is  in  the  nature  of  a  viceroy,  and  of 
necessity  part  of  the  privileges  of  the  Kinf  are 
communicated  to  him  during  the  time  or  his 
government.  No  criminal  prosccation  lies 
against  hira,  and  no  civil  action  will  lie  against 
him ;  because,  what  woidd  the  consequence  be  ? 
Why,  if  a  civil  action  lies  againt  him,  and  a 
judgment  obtained  for  damages,  he  might  be 
taken  up  and  pat  in  prison  on  a  capias ;  and 
therefore  locally,  during  the  time  of  his  govern- 
ment, the  courts  in  the  island  cannot  hold  plea 
against  him." 

That  was  an  action  brought  in  England 
against  a  j^overnor  of  Minorca  for  trespass 
and  false  imprisonment,  and  the  very  cir- 
cumstance of  its  being  held  to  lie  in  the 
courts  here,  clearly  snows  that  it  could 
not  be  brought  in  the  courts  there ;  the 
argument  of  the  Lord  Chief  Justice  is 
conclusive.  In  Tandy  v.  The  Earl  of 
Westmor eland, (e)  an  action  was  brought 
against  the  defendant  for  an  act  done  by 
him  as  Lord  Lieutenant  of  Ireland,  and 

(a)  West  Indian  Commission,  Trinidad,  p.  18. 

(6)  Dig.  Lib.  2,  tit.  4, 1.  2. 

(c)  1  White's  Becopolation,  367. 

{d)  1  Cowp.  161  ;  20  St.  Tr.  229. 

(c)  27  St.  Tr.  1246. 
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the  snbpo&na  after  golemn  argument  was 
quashed.  The  action  was  brought  in  Ire- 
land, and  the  Lord  Chief  Baron  of  the 
Exchequer,  Lord  Fitzgihhon,  was  clearly  of 
opinion  that  no  such  action  lay,  and  gave 
judgment  accordingly.  The  point  has 
been  expressly  decided  in  Canada  in  Har- 
vev  V.  Lord  Aylmer(a) ;  there  an  siction  of 
debt  was  brought  against  the  defendant 
by  a  servant,  the  claim  being  an  ac- 
count of  wages,  and  damages  for  the  non- 
payment thereof.  The  defendant  pleaded 
that  he  was  governor  of  the  province  of 
Lower  Canada,  and  averred  that,  so  long 
as  he  continued  to  execute  the  said  office 
and  trust,  no  suit  or  action  could  be  had 
or  maintained  against  him  in  any  of  His 
Majesty's  courts  within  the  province,  for 
any  matter  or  thing  whatsoever ;  and  the 
Court  allowed  the  exception,  and  dismissed 
the  action,  the  Chief  Justice  Sewell  ob- 
serving, that  there  was  no  room  to  doubt 
the  validity  of  the  exception  which  had 
been  filed.  The  Court  were  of  opinion 
that  the  case  of  Fabrigas  v.  Mostyn  was 
alone  sufficient  to  determine  the  question, 
but  they  cited  all  the  authorities,  and 
stated  two  cases  of  a  similar  nature,  which 
had  already  been  decided  in  the  upper 
province  of  the  country.  The  inconve- 
nience of  the  rule  forms  no  argument 
against  it ;  the  subject  cannot  be  said  to 
be  without  remedy,  for  he  may  petition 
for  the  governor's  removal,  and  the  Crown 
might  put  him  on  terms  to  do  justice  if  it 
thought  fit — the  inconvenience  is  only 
similar  to  the  case  here  of  the  will  of  the 
sovereign ;  there  is  no  law  prohibiting  the 
King  from  making  a  testamentary  dispo- 
sition of  his  property,  but  there  is  no  court 
capable  of  administering  such  property, 
or  of  granting  probate  of  such  a  will ;  that 
is  a  ]practical  hardship  both  upon  the 
soverei^  and  the  parties  who  would  be 
beneficially  entitled.  (5) 

Erie,  Q.C.,(c)  and  Merivale  for  the  re- 
spondents. 

The  proposition  contended  for  by  the 
appellant  cannot  be  supported  on  prin- 
ci^es  either  of  law  or  justice,  it  is 
neither  consistent  with  the  law  of  Eng- 
land nor  the  law  of  Spain,  which  is  in  some 
measure  the  rule  by  which  this  case  must 
be  governed.  The  protection  sought  would 
give  impunity  to  every  governor  of  a 
colony  for  any  act  committed  by  him  in 
the  colony  over  which  he  is  set,  and  re- 
lease him  from  every  contract  or  civil 
obligation.    This  exemption  from  the  re- 

(a)  1  Stuart,  Rep.  of  Cases  in  the  K.6.  in 
Lower  Canada,  542. 

(6)  1  Add.  255.  But  see  now  25  &  26  Vict. 
c.  87.  8.  7. 

(c)  Afterwards  Lord  Chief  Justice  of  the 
CommoD  Pleas. 


sponsibilities  of  an  ordinary  citizen  ib 
founded  on  a  supposed  identity  of  the 
office  of  governor  and  that  of  sovereign. 
But  the  privilege  claimed  would  be  even 
then  too  high,  for  the  sovereign  has  no 
such  extravagant  prerogative,  and  there 
is  no  real  analogy  between  the  two  offices. 

The  authority  of  a  governor  is  derived 
from  the  Crown ;  it  is  delegated,  and  not 
inherent,  and  is  defined  by  his  commis- 
sion and  instructions.  By  the  usual  form 
of  the  commission,  (a)  the  ffovemor  is  cap- 
tain-general of  the  forces  by  sea  and  land 
within  his  province(&) ;  he  is  one  of  the 
constituent  parts  of  the  General  Assembly 
of  his  province  ;  he  has  the  custody  of  the 
Great  Seal,  with  the  same  power  as  the 
Lord  Chancellor  of  England ;  he  is  the  Or- 
dinary within  his  province,  and  presides 
in  the  Court  of  Error,  of  which  he  and  the 
Council  are  judges,  and  he  is  vice-admiral 
within  his  province,  but  does  not  sit  in  the 
Court  of  Vice-Admiralty,  there  being  a 
judge  of  that  court.  The  instructions 
formerly  issued  to  the  Governor  of  Trini- 
dad are  to  be  found  in  the  memorable  trial 
of  Gkneral  Picton{c)  for  a  misdemeanor, 
in  which  the  question  turned  upon  the 
legality  of  the  application  of  torture  by 
the  law  of  Spain,  and  the  liability  of  the 
governor  for  applying  it.  The  case  was 
thrice  argued  upon  the  special  verdict,  but 
no  decision  was  pronounced  by  the  Court. 
There  is,  however,  nothing  throughout 
these  lengthened  proceedings  to  give 
colour  to  the  supposition  that  he  could 
not  be  proceeded  against,  because  he  was 
viceroy  of  the  colony;  no  such  ground 
was  taken ;  the  sole  question  was,  whether 
it  was  a  judicial  act,  and  if  so,  whether 
the  act  done  was  according  to  the  laws  of 
Spain.  The  powers  of  captains-general, 
governors,  or  viceroys  in  Spain  ax©  de- 
rived from  cedulds  (royal  provisions)  or 
instructions,  as  in  this  country,  and  no 
such  privilege  as  that  oontendea  for  here 
is  to  be  found  in  the  books  containing 
either  the  instructions  or  the  laws  relating 
to  them.(d)  On  the  contrary,  by  the  JBe- 
copolation  de  leges  it  is  provided  that 
those  who  shall  think  themselves  aggrieved 
by  the  acts  of  the  viceroy,  or  president, 
may  appeal  to  the  Audience,  that  is,  the 
Boyal  Tribunal,  and  neither  shall  sudi 
viceroy  prevent  such  appeals,  or  be  present 
at  them.(6) 

The  11  &  12  Will  3.  c.  12.  is  a  dec. 


(a)  Stokes's  British  Colonies,  154. 

(6)  See  Mtuffrave  v.  Puh'do,  5  App. 
112. 

(c)  30  St.  Tr.  225,  499,  500. 

Id)  1  White's  New  Becopolation,  367-87 

(e)  Lib.  11,  tit.  15,  L  85;  2  White's  ¥ 
Becop.  34. 
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tory  Act.(a)  The  preamble  recites  that 
the  governors,  &c.  "  not  deeming  them- 
selves liable  *' ;  that  is  no  declaration  that 
they  were  not  liable ;  but  the  enacting 
part  clearly  shows  the  object  of  the  Act, 
which  was  to  enable  parties  to  proceed  in 
the  Conrt  of  King*s  Bench  here  for  offences 
committed  in  the  colonies,  and  is  analogous 
to  the  provisions  of  the  Piracy  Acts  for 
offences  committed  on  the  high  seas.  The 
absence  of  an^  provision  in  that  Act 
against  civil  injuries  is  a  strong  inference 
that  governors  were  amenable  for  sach 
before  the  Act.  Lord  BeUamonVe  case,  (6) 
Cotnyn  v.  Sa&i»c,(o)  and  Fahrigas  v.  Mos- 
tun,  all  show  such  liability  to  attach  to 
the  office  of  governor.  In  the  latter  case 
Lord  Mansfield  says : — 

"  The  great  difficulty  I  have  bad  in  both  the 
arguments  has  heen  to  comprehend  clearly  what 
the  question  is  which  is  meant  seriously  to  he 
brought  before  the  Court.  It  is  said,  1st,  that 
the  defendant  bein^  Governor  of  Minorca  is 
answerable  for  no  ii^ury  whatsoever  done  by 
him  in  that  capacity.  It  is  truly  said,  that  the 
governor  is  in  the  nature  of  a  viceroy,  and, 
therefore,  locally,  during  bis  government,  no 
civil  or  criminal  action  will  lie  against  him  ;  the 
reason  is,  because  upon  process  he  would  be 
subject  to  imprisonment ;  *' 

and  he  adds,  that — 

**  to  lay  down  in  an  English  court  of  justice 
such  a  monstrous  proposition,  tbat  a  governor, 
acting  by  virtue  of  letters  patent  under  tbe 
Great  Seal,  is  accountable  only  to  God,  and  his 
own  conscience  ;  that  he  is  absolutely  despotic, 
and  can  spoil,  plunder,  and  affect  His  Majesty's 
subjects,  both  in  their  liberty  and  property,  with 
impunity — is  a  doctrine  that  cannot  be  main- 
tained.'^ 

The  case  of  JSwrvey  v.  Lord  Ayhner  is  no 
anthorilr^  here ;  it  is  manifest  that  Chief 
Justice  BeweU  proceeded  npon  a  misappre- 
hension of  the  case  of  Fahrigas  v.  Mostyn ; 
he  states  that  to  be  decisive  of  the  non- 
liability of  a  governor;   bnt  the  whole 
tenor  of  Lord  Ma/nsfield^s  reasoning  and 
indgrnent  is  against  such  a  conclusion, 
in  Tandy  v.  Earl  of  Westmoreland,  the  act 
complained  of  was  a  political  act,  and  for 
such,  a  governor  or  viceroy  would  not  be 
liable  any  more  than  a  jndge  for  a  judicial 
act ;  bnt  that  is  not  this  case ;  the  ques- 
tion here  is  whether  the  appellant  can 
screen  himself  from  an  action  npon  his 
d  on  the  plea  that  he  is  governor  of 
colony  in  which  the  action  is  brought, 
may  be  free  from  arrest ;  that  is  the 
imon  case  of  members  of  Parliament, 
^assadors,  servants,  soldiers,  and  others 
Taged  in  the  service  of  the  sovereign  or 

(a)  See  4  Inst.  284. 

(6)  2  Salk.  625. 

(c)  Cited  1  Cowp.  169,  175. 


that  of  the  State(a) ;  but  though  snch 
persons  have  freedom  from  arrest,  can  it 
be  argued  that  their  property  is  not  liable  ? 
that  judgment  may  not  be  had  or  execu- 
tion issued  against  their  goods  and  chat- 
tels, or  even  their  lands  P  What  reason  is 
there  against  a  similar  rule  here  P  There 
is,  however,  no  pretence  for  presuming 
such  exemption,  for  by  the  law  of  Trinidad 
there  is  no  power  of  arrest  before  judg- 
ment ;  and  after  judgment,  execution 
operates  against  both  personal  and  real 
property  before  the  person  can  be  at- 
tached. (&)  With  respect  to  the  practice 
of  the  civil  law,  the  passages  quoted  from 
the  digest  must  be  taken  with  great  limi- 
tation .  The  officers,  under  the  Boman  law, 
nearest  answering  to  our  governors  of 
colonies,  were  the  presidents  or  proesides, 
who  were  sent  into  the  provinces  directly 
under  the  control  of  the  Emperor,(c)  and 
though  they  could  not  be  sued  in  any 
court  of  law,  if  they  were  invested  with 
jurisdiction,  and  had  a  coercive  and  puni- 
tive power  during  the  time  of  their  office, 
yet  at  its  expiration  they  might,  (d)  and 
were  obliged,  to  remain  fif^  days  in  the 
cities  or  provinces  over  which  they  pre- 
sided, after  the  expiration  of  their  office, 
to  enable  the  provincials  to  prefer  any 
claim  or  complaints  against  them.(6)  Oro» 
tms  confines  the  question  of  the  non- 
liability of  kings  to  suoh  as  are  entrusted 
with  legislative  power,  and  distinguishes 
between  the  acts  done  by  a  person  having 
such  authority  in  his  legislative  or  in  his 
private  capacity ;  in  the  latter  there  is  no 
exemption.!/) 

Lord  Broughau  :  This  is  an  appeal  from 
the  decision  of  the  Court  of  First  Instance 
of  Civil  Jurisdiction  in  the  island  of  Trini- 
dad, in  which  a  petition  was  filed  on  the 
24th  of  Juhr  1837,  by  Thomas  Bigge  and 
Edmond  Walter  EundeU,  the  surviving 
partners  of  Philip  Bundell  and  John 
Bridge,  of  the  city  of  London,  jewellers, 
to  whom  the  appellant,  Sir  Oeorge  Fitz- 
gerald Hill,  Lieutenant-Governor  of  the 
island  of  Trinidad,  had  executed  a  bond 
on  the  10th  of  November  1826,  about 
twelve  years  previous,  for  the  sum  of 
825Z.  13«.  sterling.  The  petition  prayed  a 
citation  against  the  appellant  to  answer 
the  premises,  which  citation  was  accord- 
ingly issued,  was  duly  served,  and  the 
appellant  was  summoned  to  answer  the 
petition  so  filed  against  him.  He  appeared 
under  protest,   and  filed  a  plea  setting 

(a)  Raym.  (Sir  T.),  Rep.  151 ;  3Bla.  Com. 
255. 

(6)  Trin.  Com.  Rep.  12,  16,  69,  91. 
(c)  Dig.  lib.  1,  tit.  18,  L  1  and  C. 
(ji)  Dig.  lib.  5,  tit.  1, 1.  48. 
(«)  Bart.  1.  24  ;  Dig.  48,  tit.  6. 
if)  2  Rutherforth's  Inst.  268,  264. 
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forth  that  he  was  at  the  time  of  the  peti- 
tion being  filed,  and  at  the  date  of  the 
plea,  Lientenant-Qovemor  of  the  said 
island  and  its  dependencies,  and,  as  snch 
Lieutenant-Govemor,  he  was  not  liable  to 
be  sued  in  the  said  court,  nor  bound  to 
appear  to  any  process  issuing  therefrom, 
ttor  to  answer  to  any  action  instituted 
therein ;  and,  according  to  the  proceed- 
ings in  that  court,  the  issue  was  joined 
upon  the  plea,  which  leaves  the  whole 
question  for  the  Court,  and  the  Court 
having  heard  the  parties,  postponed  their 
judgment.  They  afterwards  gave  judg- 
ment, by  which  they  ordered  payment 
by  the  defendant  of  the  sum,  together 
with  interest,  amounting  to  the  sum  of 
1,678Z.  9«.  7d.  currency. 

From  this  judgment  the  present  appeal 
is  brought ;  and  the  question  raised  in  this 
case  is,  whether  an  action  will  lie  against 
the  governor  of  a  colony,  in  the  courts  of 
that  colony,  while  he  is  such  governor, 
for  a  cause  of  action  wholly  unconnected 
with  his  official  capacity,  and  accruing  out 
of  the  colony  before  his  government  com- 
menced P  and  this  question  appears  to  be 
one,  whatever  may  be  its  importance,  of 
no  great  difficulty. 

It  may  safely  be  affirmed  that  they  who 
maintain  the  exemption  of  any  person  from 
the  law,  by  which  all  the  King*s  subjects 
are  bound,  or,  what  is  the  same  thing, 
from  the  jurisdiction  of  the  courts  which 
administer  that  law  to  all  besides,  are 
bound  to  show  some  reason  or  authority, 
leaving  no  doubt  upon  the  point. 

The  reference  to  analogies,  or  the  sup- 
position of  inconvenient  consequences, 
must  be  much  more  pregnant  than  any 
that  can  be  urged  in  this  case,  to  support 
or  even  to  countenance  such  a  claim.  If 
it  be  said  that  the  governor  of  a  colony  is 
quasi  sovereign,  the  answer  is,  that  he 
does  not  even  represent  the  sovereign 
generally,  having  only  the  functions  dele- 
gated to  him  by  the  terms  of  his  commis- 
sion, and  being  only  the  officer  to  execute 
the  specific  powers  with  which  that  com- 
mission clothes  him : — 

'*  The  governor  " — 

(said  Lord  Chief  Justice  Be  Qrey,  in 
Fabrigas  v.  Mostyn,  when  that  case  was 
before  the  Common  Pleas,  which  after- 
wards came  by  error  into  B.  R.) — 

**  is  the  King*8  servant ;  his  commission  is  from 
him,  and  he  is  to  execute  the  powers  he  is  in- 
vested with  under  that  commission  ;  which  is  to 
execute  the  laws  of  Minorca,  under  such  in- 
structions as  the  King  shall  make  in  Couucil/' 

It  is  proper  to  observe  that  this  was  the 
case  of  the  governor  of  a  province  once  be- 
longing to  the  Crown  of  Spain,  as  Trinidad 
formerly  did ;  and  that  one  of  the  argu- 


ments for  the  defendant  put  his  claim  upon 
the  highest  ground,  namely,  that  he  was, 
by  the  Spanish  law  and  constitution,  abso- 
lute within  the  district  at  least  of  his  go- 
vernment, having  "  supreme  power  vested 
in  him,  and  being  only  accountable  to  God." 
Again  this  Court,  in  Cameron  v.  Kyi(i,(a) 
when  a  claim  to  represent  the  sovereign  and 
hold  the  royal  power  by  delegation  was 
set  up  for  a  governor,  refused  to  allow  it, 
and  considered  him  as  only  an  officer  with 
a  limited  authority.  Their  liOrdships,  in 
deciding  that  case,  referred  to  the  dieium 
of  Sir  WiUiam  Scott  in  the  UoUaM  that  a 
naval  commander  may  be  reasonably  sup- 
posed to  carry  with  him  such  a  portion  of 
the  sovereign  authority  as  shall  be  neces- 
sary to  provide  for  the  exigencies  of  the 
service.  But  they  said  that  this  observa- 
tion is  plainly  applicable  only  to  the  case 
of  a  commander  cariying  on  war  in  a 
remote  quarter,  and  the  authority  neces- 
sanly  incident  to  that  situation,  and  can 
have  no  application  to  the  case  of  a  colonial 
governor.  Nor  must  we  forget,  in  refe- 
rence to  the  position  of  the  supreme  power 
in  the  state,  that  by  our  law  and  constitu- 
tion it  is  not  in  the  soverei^,  but  in  the 
parliament,  the  sovereign  himself  being 
liable  to  be  sued,  though  in  a  particular 
manner ;  and  if  his  liability  be  such,  even 
as  much  restricted  as  some  have  occa- 
sionally maintained,  it  would  still  be 
greater  than  the  appellant's  argument 
supposes  the  liability  of  a  governor  to  be. 
Tne  consequences  imagined  tf)  follow 
from  holding  governors  liable  to  action 
like  their  fellow  subjects  are  incorrectly 
stated,  and,  if  true,  would  not  decidEe 
the  question.  For  it  by  no  means  follows 
that,  because  an  action  may  be  main- 
tained and  judgment  recovered,  there- 
fore the  same  process  must  issue  against 
the  governor  as  against  another  person, 
pending  his  government.  His  being  liable 
to  be  taken  in  execution  is  not  the  neces- 
sary conseouence  of  his  being  liable  to 
have  a  judgment  against  him.  There 
were  anciently  more  instances  than  hap- 
pily now  of  persons  privileged  from  legal 
process ;  but  there  still  are  some  such 
exemptions,  as  privilege  of  peerage  and  of 
Parliament,  and  of  persons  in  attendance 
upon  the  sovereign,  and  upon  courts  of 
justice.  None  of  these  privileges  protect 
from  suits  ;  all  more  or  less  protect  frnm 
personal  arrest  in  execution  of  judgm. 
recovered  by  suit.  Indeed,  the  old,  ai 
we  may  say  now  obsolete,  writ  of  protc 
tion,  which  the  King  granted  to  l 
servants  and  debtors,  purported  to  be 
protection  from  all  pleas  and  suits;  ye 
the  Courts  held  that  no  one  should  thereby 

(a)  3  St.  Tr.  N.S.  607 ;  3  Knapp,  332. 
(6)  6  Rob.  A.  364. 
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l)e  delayed  in  his  action,  but  only  that 
execution  should  be  stayed  after  judg- 
ment, (a)  It  may  be  observed  in  passing, 
that  those  protections  were  a  provision 
made  by  the  old  law  for  the  security  of 
persons  in  the  foreign  service  of  the 
Crown ;  as  commanders  of  armies,  ambas- 
sadors, and  doubtless  governors  of  the 
continental  dominions  also.(&)  It  there- 
fore is  not  at  all  necessary  that,  in  holding 
a  governor  liable  to  be  sued,  we  should 
hold  his  person  liable  to  arrest  while  on 
service,  that  is,  while  resident  in  his 
government.  It  is  not  even  necessary 
that  we  should  meet  the  suggestion  of  his 
goods  in  all  circumstances  being  liable 
to  be  taken  in  execution,  though  that  is 
subject  to  a  different  consideratiou. 

Is  ext :  Suppose  all  these  alleged  conse- 
quences had  been  accurately  s&ted,  they 
could  not  necessarily  decide  the  question  ; 
many  cases  might  be  put,  of  as  great  in- 
convenience, and  even  of  as  great  violence 
done  to  public  feeling,  and  as  great  mis- 
chief to  the  public  service,  by  the  execu- 
tion of  legal  process,  as  in  any  of  the  cases 
that  have  been  put.  Yet  jin  none  of  these 
circumstances  can  it  for  a  moment  be 
pretended  that  the  law  is  not  to  take  its 
course.  The  inconvenience  which  would 
result  from  a  general  officer,  or  an  ambas- 
sador, being  taken  in  execution  on  the  eve 
of  his  departure  on  service  abroad,  or  the 
mischiefs  that  would  ensue  to  the  adminis- 
tration of  justice  from  a  judge  being  taken 
in  execution  almost  at  any  time,  are  quite 
undeniable ;  but  equally  certain  it  is,  that 
these  inconveniences  offer  no  argument 
whatever  against  the  unquestionable  lia- 
bility of  all  those  functionaries  to  undergo, 
like  the  rest  of  the  King's  subjects,  the 
process  of  the  law. 

Indeed,  it  is  manifest  that  if  these  al- 
leged consequences  prove  anything,  they 
prove  too  much ;  they  go  to  set  up  an 
exemption  from  suit  in  the  courts  of  this 
country  during  the  continuance  of  the 
governor's  functions.  For  nothing  that 
happens  to  him  within  the  limits  of  his 
own  government  could  be  much  more  in- 
jurious to  his  authority  than  his  being 
outlawed  in  the  courts  of  Westminster,  or 
having  judgments  against  him  there — 
supposing  he  prevented  the  outlawry  by 
appearing  to  the  actions. 

'^hen,  is  there  any  authority  of  decided 
as  for  the  position  in  question  P  It  is 
lecessary  to  say  anything  of  Tandy  v. 
rd  Westmoreland, (c)  because  the  ques- 
a  there  arose  upon  an  act  of  the  Lord 

a)  Cro.  Jac.  419;  25  £d.  3.  s.  5.  c.  119. 

h)  Co.  Lit.  180». 

c)  27  St.  Tr.  1246.  As  to  Lord  Brougham's 
cism  of  this  case,  see  Luhy  ▼.  Wodehouse, 
Ir.   C.   Law,  618,   and    Sullivan   v.  Lord 


Lieutenant  in  his  capacity  as  governor, 
and  because  there  would  be  no  safety  in 
relying  upon  the  report  of  the  case;  it 
ascribes  dicta  to  the  Court  which  there  is 
every  reason  to  suppose  must  be  inaccu- 
rately reported,  dicta  in  some  of  which  it 
is  impossible  to  concur. 

The  case  of  Fahrigas  v,  Mostyn,  when  it 
came  by  error  into  the  King's  Bench, 
furnishes  the  only  thing  like  authority  for 
the  contention  of  those  who  seek  to  im- 
peach the  judgment  under  review,  and  it 
IS  not  pretended  that  the  decision  is  upon 
the  pomt  now  in  question.  An  action  of 
trespass  and  false  imprisonment  having 
been  brought  against  the  Governor  of 
Minorca,  he  pleaded  first  the  general  issue, 
and  then  a  justification — that  he  had,  as 
governor,  and  in  the  discharge  of  his  duty, 
imprisoned  and  removed  plaintiff,  to  pre- 
vent and  put  down  a  riot  and  mutiny  in 
which  he  was  engaged.  To  this  special 
plea  there  was  a  replication  de  injvHa, 
and  both  issues  were  found  for  the  plaintiff, 
whereupon  the  defendant  having  tendered 
a  bill  ot  exceptions,  on  the  ground  that  the 
learned  judge  who  tried  the  cause  ought 
to  have  directed  the  jury  to  find  for  the 
defendant,  because  he  had  acted  as  go- 
vernor of  Minorca,  and  was  not  liable  to 
be  sued  in  the  courts  of  Kngland,  for  acts 
done  in  Minorca,  a  writ  of  error  was 
brought  in  B.  R.,  and  the  Court  gave 
judgment  for  the  defendant  in  error, 
holding  it  quite  clear  that  an  action  will 
lie,  and  that  the  learned  judge  did  right  in 
not  directing  the  jury  as  required  by  the 
defendant.  There  having  been  no  evi- 
dence to  support  the  plea  of  justification, 
there  could  be  no  objection  taken  to  the 
finding  of  the  jury,  and  a  motion  for  a 
new  trial  in  the  Common  Pleas  had  been 
refused,  whether  made  against  the  verdict 
or  against  the  judge's  directions  does  not 
distinctly  appear.  Nor  indeed  is  it  quite 
clear  from  the  report  in  which  way  the 
governor's  counsel  really  meant  to  shape 
their  case  ;  and  this,  though  three  elabo- 
rate arguments  had  been  held,  is  observed 
upon  by  the  Court  in  passing  the  judg- 
ment. 

This  much,  however,  is  quite  certain, 
that  the  decision  is  not  against  the  lia- 
bility of  Governor  Mostyn  to  be  sued  in 
the  island  during  his  government,  even 
for  acts  of  state  done  by  him,  much  leas 
for  a  private  debt,  contracted  in  his  indi- 
vidual capacity,  before  his  government 
comnaenced.  It  is  only  a  decision  that  he 
was  liable  to  be  sued  in  England  for  per- 

Spencer,  6  Jr.  R.  C.L.  173,  in  both  of  which  it 
has  been  followed  by  the  Irish  Courts ;  see  also 
on  this  passage  Musgrave  v.  Pulido,  5  App. 
Ca.  112 ;  and  Anson's  Law  and  Custom  of  the 
Constitution,  vol.  2,  p.  455. 
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Bonal  wrongs  done  by  bim  while  (jk)vemor 
of  Minorca. 

Nor  does  the  decision  thus  ^ven  rest 
upon  any  doctrine  denying  his  liability  to 
be  sned  in  the  island.  There  is  no  doubt 
a  dictum  of  Lord  Mansfield  in  giving  the 
judgment,  that— 

**  the  governor  is  in  the  natare  of  a  Ticeroy,  and 
that  therefore  locally  during  his  goTemment  no 
civil  or  criminal  action  will  lie  agunst  him/' 

And  the  reason,  and  the  only  reason, 
given  for  this  position  is,  because  upon 
process  he  woald  be  subject  to  imprison- 
ment. With  the  most  profound  respect 
for  the  authority  of  that  illustrious  judge 
it  must  be  observed  that,  aa  has  been 
shown,  the  eovemor  being  liable  to  pro- 
cess during  his  government,  would  not  of 
any  necessity  follow  from  his  being  liable 
to  action,  and  that  the  same  argument 
might  be  used  to  show  that  an  action  lies 
not  against  persons  eigoying  undoubted 
freedom  from  arrest  by  reason  of  privilege. 
But  the  decision  in  the  case  does  not  rest 
on  this  dictum;  on  the  contrary.  Lord 
Ma/fufield  goes  on  to  say  that  another 
reason  of  a  different  kind  **  would  alone 
be  decisive,*'  and  indeed  the  dictum  itself 
is  introduced  as  if  the  question  had  arisen 
upon  a  plea  in  abatement  to  the  jurisdic- 
tion, whereas  it  arose  not  on  the  pleadings 
at  all,  as  his  Lordship  more  than  once 
remarked.  Nothing  can  be  more  clear 
than  that,  the  action  being  of  a  transitory 
nature,  its  being  maintainable  in  Minorca 
would  not  have  prevented  it  from  lying  in 
England  also.  It  is  a  possibility  that  the 
expressions  used  may  have  been  somewhat 
altered  in  the  report.  It  certainly  repre- 
sents Lord  Man^ield  to  have  treated 
the  manner  in  which  the  Privy  Council 
deals  with  colonial  law  as  a  similar  case  to 
that  of  courts  having  to  examine  questions 
of  foreign  law,  which  is  proved  as  matter 
of  fact.  But  supposing  tne  report  is  quite 
accurate  in  all  respects,  the  decision  in  no 
way  supports  the  contention  of  the  appel- 
lant. 

A  case  was  decided  in  Parliament,  at 
the  end  of  Oharlee  2.'8  reign  —  Duiton  v. 
Howellia) — ^which  Grovemor  Moetyn^s  coun- 
sel relied  much  upon,  and  in  which  the 
judgment  of  all  the  judges  (for  it  had  been 
Drought  from  the  Exchequer  Chamber  and 
King's  Bench)  was  reversed,  and  a  governor 
held  not  bable  to  be  sued  in  England  for 
imprisoning  a  person  guilty  of  official  de- 
linquency under  his  government.     It  is 

(o)  Show.  P.O.  31. 


quite  clear  that    this   case  afforded    no 

Erecedent  for  Grovernor  Mottyn's,  much 
MS  for  the  defence  to  the  present  action. 
It  went  on  the  sround  of  the  governor 
and  his  council  having  acted  judicially ; 
and,  though  the  cotmseffor  the  plaintiff  in 
error  before  the  House  of  Lords,  urged, 
among  other  things,  that  governors  of 
Scotland  and  Ireland  could  not  be  sued, 
so  did  they  also  contend  that  it  would  be 
equally  dangerous  to  sue  privy  council- 
lor8(a) ;  a  position  probably  as  much  dis- 
regarded by  the  House  of  Lords,  who 
reversed  the  judgment,  as  it  certainly  had 
been,  with  the  other  arguments  of  the  same 
caste,  by  the  judges  of  the  three  courts 
who  had  pronounced  it. 

It  is  unnecessary  to  say  anything  re- 
specting the  statutoiT  {provisions  of  11  &  12 
Will.  3.  c.  12,  which  in  one  view  makes 
rather  more  against  the  appellant  than  it 
does  for  him ;  or  respecting  the  allef;ed 
judicial  powers  of  the  Governor  of  Trini- 
dad, as  ne  appears  not  to  stand  in  the 
situation  whicn  has  been  supposed.  It 
cannot  be  alleged  that  the  process  runs 
in  his  name  ;  and  even  if  he  were  (whidi 
he  is  not)  the  Court  of  Error,  that  would 
not  decide  that  he  cannot  be  sued.  The 
judges  of  courts  in  this  countrj^,  which 
have  the  most  unquestionable  jurisdiction 
in  certain  actions,  are  themselves  liable  to 
be  sued  in  such  courts ;  and  cases  misht 
easily  be  figured,  in  which  great  difficmty 
would  arise  how  to  try  suits  brought 
against  them  in  consequence  of  their 
official  position ;  but  the  possibility  of 
such  difficulties,  whatever  legislative  en- 
actments it  might  give  rise  to  upon  its 
nearer  approach,  can  never  surely  be  urged 
as  a  reason  for  denying  what  all  men 
know  to  be  the  law,  namely,  that  those 
parties  are  liable  to  be  sued. 

The  judgment  appealed  from  must, 
therefore,  be  affirmea,  and  their  Lordships 
see  no  reason  for  varying  from  the  general 
rule.  It  must,  therefore,  be  affirmed  with 
costs.  (&) 

Materials  madb  use  of. — The  above  re- 
port is  taken  from  8  Moo.  P.C.C.  465.  The 
printed  cases  of  the  appellant  and  respondent 
have  also  been  consulted. 


(a)  Show.  P.C.  85. 

(6)  See  also  Musgrave  v.  Pulido,  5  App  ^ 
112;  Xtcijr  y.  Wodehouse,  17  Ir.  C.  Law,  6 
Sullivan  v.   Lord  Spencer,  6  I.B.C.L.   1 
Phillips  y.  Eyre,  L.B.  6  Q.B.  215 ;  also  a 
collected   in   Notes   to    Forsyth's    Cases 
Opinions,  chapter  8. 
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THE  LORD  ADVOCATE  against  LORD  DUNGLAS. 

LORD  DUNGLAS  against  THE  OFFICERS  OF  STATE  FOR 

SCOTLAND. 


The  Lord  Advocate  of  Scotland,  in  the  Name  and^ 

ON  Behalf  of  Her  Majesty  and   of  the  Commis-  >     Appellant 
siONERs  OF  Woods  and  Forests       -  -  -J 

AND 

The  Hon.  Cospatrick  Alexander  Home,  Lord  Ditnglas,"^^  ^ 

AND  Captain  Robert  Cunningham  -  -  j  Kespondents. 

(First  Appeal.) 
The  said  Lord  Dunglas  and  Robert  Cunningham      -        Appellants 

AND 

Her  Majesty's  Officers  of  State  for  Scotland,  andi"^ 

the   Lord  Advocate  on   Behalf  of  the  Commis-  I  Respondents. 
signers  of  Woods  and  Forests       -  •  -J 

(Second  Appeal.) 

Judgments  of  the  House  of  Lords  on  Appeal  from  the  Court  op 
Session,  February  28,  1842.  (Reported  in  9  CI.  &  F.  173 ;  1  Bell^ 
App.  537.) 

In  1827  George  4  conferred  upon  Lord  Dunglas  for  life  the  office  of  chamberlain  and  collector 
of  the  rents,  revenues,  &c.  of  the  lands  and  lordship  of  Ettrick   Forest,  at  a  salary  exceeding  the 
annual  value  of  such  rents  and  revenues,  and   charged  the  deficiency  on  another  part  of  the 
hereditary  revenues  of  the  Crow^n  of  Scotland.    In  actions  commenced  in  the  subsequent  reign  to 
reduce  or  rescind  the  grant — 

Held  by  the  House  of  Lords  on  appeal  from  the  Court  of  Session — 

1.  Prerogative — Grant  of  Pension  under  colour  of  Office. 

That  such  grant,  though  purporting  to  be  the  grant  of  an  office,  was,  in  fact,  the  grant  of  a 
pension  to  endure  beyond  the  life  of  the  Royal  grantor,  and  was  bo  far  an  illegal 
alienation  of  the  Crown  property. 

2.  Civil  Lint  Acts — Surrender  of  hereditary  Revenues  to  Parliament. 

Per  Lord  Campbell :  The  surrender  of  the  hereditary  revenues  to  the  use  of  the  public 
at  the  beginning  of  a  new  reign  does  not  operate  beyond  the  life  of  the  sovereign 
making  the  surrender. 

3.  Attorney  General,  Right  of  Reply. 

Where  the  Crown  is  respondent  on  an  appeal  to  the  House  of  Lords  it  is  not  the  usage  of 
the  House  for  the  Attorney  General  to  liave  a  general  reply  on  the  part  of  the  Crown. 

4.  Liability  of  Crown  for  Costs — Recognisances^  Appeal  for  Costs. 

The  Lord  Advocate  or  other  officer  suing  on  behalf  of  the  Crown  was  not  liable  for  costs 

even  where  the  suit  was  improperly  instituted. (a) 
The  Lord   Advocate,  or  other  officer  appealing  to  the  House  of  Lords  on  behalf  of  tho 

Crown,  is  not  required  to  enter  into  recognisances  to  meet  the  costs  of  the  appeal. 
An  appeal  will  lie  from  a  judgment  awarding  such  costs  in  spite  of  the  rule  against  appeals 

for  costs. 


ya)  18  &  19  Vict.  c.  90.  hs.  1  and  2,  and  22  &  23  Vict.  c.  56.  s.  24.  as  regards  England,  and 
&  20  Vict.  c.  56,  as  regards  Scotland,  provide  that  costs  may  be  gi^en  against  the  Crown  in 
rtain  cases ;  but  see  Mews  v.  Reg.  8  App.  Ca.  353n. 

o     67432.  A  A 
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These  appeals  were  bropght  against 
Eereral  interlocutors  of  the  Oonrt  of  See- 
tiuii  in  Scotland  in  two  actions  inslitnted 
there  in  different  formB,  but  with  the  same 
purpose,  namely,  to  rescind  a  grant  made 
to  Lord  Bunglae  "of  the  office  of  chamber- 
Iain  and  collector  of  rents,  rerenaes,  feu 
datics,  and  other  casualties  of  snpcrioritT 

fiajable  to  the  Crown  out  of  the  lands  and 
ordship  9f  Ettrick  Forest,  m  the  shire  of 
Selkirk,  part  of  the  herudilary  roveuuea 
of  the  Crown  of  Scotland." 

The  office  having  become  vacant  in 
1827  was  granted  to  Lord  Dungliu  by 
King  George  4.  by  commission  under  the 
Clreat  Seal  of  Scotlnnd,  issning  on  a 
Tvarrant  under  His  MnjestT's  sign  manual 
dat«d  July  27.  1827.  The  warrant  em- 
powered Lord  Bmiglas  to  appoint  a  deputy 
or  deputies  to  collect  tbc  said  TCTennes, 
and  recited  that — 

"  his  raid  >^ujt'.->ty  us  well  in  cncBiJunition  ur 
the  BUd  office  UB  out  of  hii  rojnl  hountj-  " 
was  pleased  to  grant  to  Lord  Duii-jJat  a 
yearly  salary  of  SOdi.  and  20^  to  his 
deputy,  both  salaries  to  be  puyablo 
"  out  of  the  moiiejE  of  the  yaiil  col  lection,  noil 
wherein  they  come  short,  out  of  the  Hrsl  aaA 
readiest  of  the  reiils,  i-eveuucs,"  &c. 

tiaynble  to  the  Crown  out  of  the  lands  and 
ordahip  of  Dunbar. 
Lord  Dmiglat  entered  on  the  office  under 
this  commission,  and  appointed  Captain 
Bobet-t  Cminiji-jliavt  his  deputy.  The 
aunu.il  amount  of  the  rents  and  revenues 
of  Ettrick  Forest  which  they  collected 
amounted  to  2352.,  and  the  diHtrence  iie- 
tween  that  sum  and  3201.,  the  amount  of 
their  (salaries,  was  paid  lo  them  out  of 
the  revenues  of  the  lordship  of  Dunbar 
according  to  the  terms  of  the  j^iant 

After  the  passing  of  the  Act  S  &  i 
Wm.  4.  c.  69.,  by  which  the  odminiBtralion 
of  the  hei'editiiry  revenues  of  the  Crown  of 
Scotland  wiiK  transferred  to  the  Commis- 
eioners  of  Woods  and  Forests,  the  atten- 
tion  of  the  House  of  Commons  was  called 
to  the  subject  of  the  grant  to  Lord  Dun- 
g}as,  and  a  resolntiou  was  passed,  direct- 
ing the  Law  Officers  of  the  Crown  in 
Scotland  to  institute  proceedings  to  set 
aside  the  grant. 

The  Lonl  Aih-ocate  havini;  raised  an 
action  in  May  18::4  in  the  Court  of  Ses- 
sion in  the  name  and  on  behalf  of  the 
King  and  of  the  Commissioners  of  Woods 
and  Forests  aguiust  Lord  DunyUis  and  his 
deputy  Captain  Cumdagkam  for  the  redoc- 
tion  of  the  grant,  the  Lords  of  the  Second 
Division,  on  the  24.th  of  December  18;(6. 

Sronounced    the    following    interlocutor, 
ismissing  the  suit  on  a  pro'iminarj'  de- 
fence taken  by  the  defenders   to  the  title 
of  tie  pursuers : — 
"  The  Lon1»i,  &c.  Hustaio  the  objection  to  the 


I  title  of  the  pnmuerK  lo  inriiit  ia  Iheir  aetioD!- ; 

I  djKmiNH  the  name  aecordinglj,  and  decern  ;  God 
the  Cominii.>.ionera  of  Woodi  and  ForesU  liable 
to  the  defender!  in  the  eipentet  of  the  prOce«i ; 
allow  the  accounts  to  be  given  in,  and  therefore 
remit  to  the   wuiilor  lo   tax  the  tame  and  re- 

On  February  10.  1837,  their  Lordships 
pronounced  a  final  iut«rlocntor  for  pay- 
ment to  the  defenders  of  284Z.  14«.  8d.  of 
expenses  of  process. 

Prom  these  interlocutors  the  Lord  Ad- 
vorale  presented  a  petition  of  appeal  to 
the  House  of  Lords  on  Febronry  18,  1U39. 


In  the  meantime,  and  on  the  6th  of 
February  1837,  a  neiv  action  waa  institntad 
in  the  Coi>rt  of  Session  against  the  aame 
defenders  and  for  the  Lame  purpose — 
"  at  the  iDstDDee  r,f  Our  well-beloved  coasins, 
&c..  Williat",  Duke  of  Arpyll,  Keepetof  Our 
Great  Seal  of  Seollaiid  ;  Boberl.  Viscount  Mel- 
ville, Keeper  of  Our  l>rivy  Smt  nf  Scotland  -, 
the  HiftUl  Hon.  William  Duiidas,  Our  Clerk 
Itocifter;  Daiid  Uoyle,  Our  JuslireClerk  (  and 
Jolin  Archibald  Murray,  Uur  Advocate;  Uur 
Officers  of  State  for  Scotland,  for  Our  mterest ; 
and  the  raid  Right  Hon.  J.  A.  Murray,  Our 
Advocate,  for  aod  on  behalf  of  Our  Commis- 
sioners of  Wooils  and  Fore>t>,  &c.,  in  the 
terms  ofnu  .\cl  passed  in  the  third  and  fourth 
yvam  of  Our  laipn,  c.  b^,  iind  Acts  therein 
recited  for  any  inlereitl  they  have  in  the  pre- 
m  ises — pu  rsuers." 

In  this  action,  by  which  the  validity  of 
the  grant  was  finally  determined,  the 
reasons  assigned  for  reducing  or  rescind- 
ing the  grant,  after  the  first  or  formal  one, 
were  as  follows  :— 

"  Secuiido.  That  George  the  Fourth  had  no 
power  or  authority  lo  make,  give,  or  grant  the 
same,  at  least  lo  the  effect  of  the  said  wairani, 
commi^siDD,  grant,  or  letteri'  patent  enduriag  or 
having  effect  beyond  the  period  of  His  raid  late 


MajeKiy'n  demi 

■'  Terlio.  The  said  wamini,  commission, 
grant,  or  letlcm  patent,  under  the  narrative  and 
disguise  of  a  grsnl  of  office  of  chamberlain  or 
collector  of  the  reuts  and  revenues  of  Ettrick 
Forest  was  and  h  unwarrantable,  illegal,  and 
inept,  as  an  alieualion,  and  for  a  period  exceed- 
ing the  reign  of  His  MajeHty,  ihegranler  thereof, 
of  the  whole  revenucH  of  the  lands  and  lordships 
epecified  iu  the  said  grant,  and  also  of  a  large 
part  of  tbc  rents  and  revenues  of  the  land  and 
loidship  of  Dunbar. 

"  Quarto.  The  said  warrant,  and  the 
commiasion,  grant,  or  letters  patent  in  fo  fa 
they  purport  to  give  and  grant  to  the 
Honourable  Cospatrlok  Alexander  Home,  c- 
moiily  called  Lord  Duntclas  for  all  the  dayi 
his  natural  life,  an  annuity  or  yearly  ralary 
nf  the  rents,  revenues,  feu  duties,  and  ol 
casualties  of  superiority  of  the  lauds  and  lo 
ships  ot  Ettrick  Forest  and  Dunbar,  formi 
psrtF  and  portioua  of  the  hereditary  revenue 
the  Crown  in  Scotland  were  ultra  vira  of 
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said  late  M^esty  King  George  IV.,  inasmuch  as  they  rested  on  the  supposition  of  the  here- 
the  said  hereditary  revenue  havmg  been  sur-  ditary  revenue  of  the  Crown  of  Scotland 
rendered  without  reserve  to  the  disposal  of  having  been  surrendered  to  the  disposal  of 
Parhament  on  the  accession  of  his  said  late  Parliament  by  his  said  late  Majesty,  are 
Majesty,  was  afterwards  settled  upon  his  said  HLfounded,  inasmuch  as  no  surrender  was 
Wnn^'Hf  ^  for  his  hfe  only,  whereby  it  was  ,  ^^^^  ^^      ^^^  j^^e  Majesty  having  en- 

beyond  the  power  of  hia  said  late  Majesty  to  \  ,•  „«j j  * ^„  j    j.i.''    •  r    u- 

alienate,  burden,  or  affect  the  same  in  In/wav  !  W.,^^  possessed  the  income  of  his 
bv  grants  to  have  effect  or  be  operative  beyond  I  ^e^editary  revenue  in  Scotland  until  his 
the  period  of  his  demise.  I  ^®?^^^-        ,   -     ,      , 

*'Quinto.  The  setUement  of  the  said  here- I  ^-  ^^^  defenders  appointments  are 
ditaiy  revenue  made  at  the  accession  of  his  '  effectually  protected  by  the  provisions  of 
said  late  Majesty,  for  the  period  of  his  natural  |  the  statutes  passed  during  the  present 
life  having  come  to  an  end  upon  his  demise,  '  reign  (of  WilL  4.),  in  respect  that  they 
such  hereditary  revenue  was  upon  Our  accession  !  expressly  declare :  1st.  That  the  here- 
agaio  placed  by  Us  at  the  disposal  of  Parliament  ditary  revenues  shall  only  be  surrendered 
and  by  Parliament  thereafter  made  part  of  the  under  the  burden  of  all  such  grants  as 
Consolidated  Funds,  subsequently  vested  in  the  those  in  favour  of  the  defender ;  2nd.  That 
Commissioners  of  Our  woods,  forests,  lands,  |  they  shall  only  be  transferred  to  the  Con- 
revenues,  works,  and  buildings  in  terms  of,  and  solidated  Fond  under  bui-den  of  the  annual 
for  the  purposes  expressed  in,  the  said  Act  of    g^^g  ^^  pensions  charged  upon  them ;  and 

^l^}'^^..^^L^?^!^^^y.'^^.?L^^^^^^  ;  3rd.  That  no  appointment  of  chamberlain 

or  collector  shall  be  made  void  by  the 


referred  to,  and  the  Acts  therein  recited,  whereby 
the  said  Commissioners  have  now  the  sole  and 
undoubted 


right  to  the  whole  hereditary  and  PJ-^s^^S  f.^^^  Act ;  bat  that  every  such 
land  revenues  of  the  Crown  in  Scotland  whereof  |  chamberlain  or  collector  shall  continue  m 
the  rents,  revenues,  feu  duties,  and  other  casu-    ^^^^e  until  his  death  or  resignation. 


alties  of  the  superiority  of  the  lands  and  lord- 
ships of  Ettrick  Forest  and  Dunbar  form  parts 
and  portions ;  and,  further,  by  the  said  illegal 
grant  We  are  prevented  for  an  indefinite  period, 


4.  As  the  defender.  Lord  Dunglds's  ap- 
pointment has  been  recognised  and  sanc- 
tioned by  the  Crown  since  the  demise  of 
his  late  Majesty  (Geo.  4.),  in  full  know- 


from  fulfilling  the  surrender  made  by  us  to  i  ledge  of  the  provisions  contained  in  the 
Parliament  of  Our  royal  revenues  in  Scotland  at  '  grant,  the  pursuers  are  barred  from  reduc- 
the  commencement  of  Our  reign,  as  above  set  ing  it,  by  acquiescence  and  homologation, 
forth."  5    rj^\^Q  conclusions  of  the  summons  for 

The  summons  concluded  for  the  reduc-  ;  repetition  are  groundless.  The  defenders 
tion  of  the  said  warrant  and  commission,  have  discharged  the  duties,  in  considera- 
with  all  deputations  founded  thereon,  and  tion  of  which  their  salaries  were  granted, 
contained  subsidiary  conclusions  for  inter-  6.  At  all  events,  as  the  defenders'  sala- 
dict  and  repetition  against  the  defenders  ries  were  paid  in  the  full  knowledge  of 
of  the  moneys  received  by  them  since  the  j  the  terms  of  their  appointments,  they  are 
accession  of  King  William  4.  to  the  Crown.  '  protected  from  all  claim  of  repetition  on 

The  defenders,  T.«ord  Vunglas  and  Cap-    the  plea  of  their  salaries  having  been  bond 
tain   Cunningham,  his  deputy,   stated    a  |  fide  ;percepti  et  consiimpti. 
preliminary  defence  of  the  previous  action  !      A  record  was  afterwards  made  up  and 
for  the  same  purpose.  closed  upon  revised  condescendences  and 

They  were  met  with  the  statement  that  answers,  with  notes  of  pleas  in  law  for 
the  judgment  in  the  previous  suit  was  j  each  party.  The  pleas  for  the  defenders 
final,  and  that  that  was  no  longer  a  pending  I  consisted  of  their  said  gi'ounds  of  defence ; 
action.    There  was  not  then  any  intima-  '  and  those  for  the  pursuers,  of  the  grounds 


tion  of  an  appeal  against  the  judgment  in 
that  suit.  The  Lord  Ordinary,  by  an 
interlocutor  of  the  20th  of  May  1837,  I'e- 
served  to  the  defenders  the  benefit  of  the 
objection,   and  ordered    defences  on  the 


of  reduction  and  conclusions  of  the  sum- 
mons before  stated ;  and  they  further  in- 
sisted that  the  appointments  of  the  de- 
fenders, and  their  salaries,  expired  by  the 
demise  of  King  George  4.,  and  that  from 


merits.     Such  defences  were  lodged  ac-  I  that  time  they  were  bound  to  repay  to  the 
cordingly,   and  the    defenders  submitted    pursuers  all  the  moneys  received  and  re- 
t  they  ought  to  be  assoilzied  from  the    tained  by  them  in  virtue  of  their  appoint- 
Qclusions  of  the  action,  on  the  following,  |  ments  ;    and  added,    in    answer    to    the 
long  other,  grounds : —  '  defenders'  said  fourth    plea,  that   there 


I.  It  was  not  beyond  the  powers  of  his 
e  Majesty  Geo.  4.  to  appoint  the  de- 
ider    (Lord  Dunglas),    chamberlain    of 


were  no  grounds  on  which  a  plea  of  ac- 
quiescence and  homologation  could  be 
maintained  in  the  circumstances  of  the 
trick  Forest,  during  the  whole  period  |  case ;  and  that  the  interests  of  the  Crown 
his  life  for  the  purposes  of  collecting  '  could  not  be  injured  by  any  neglect  of  its 
)  revenues  of  the  forest,  with  a  salary    officers. 

the  performance  of  that  duty.  '      These  pleas  on  both  sides,  and  the  whole 

The  reasons  of  reduction,  in  so  far  as  i  cause,  were  afterwards  elaborately  argued 

!  A  A  2 
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in  the  cases  given  in  by  the  parties,  pur-  • 
snant  to  the  Lord  Ordinary's  appointment. 
The  ..-cases  havinff  been  reported  by  his 
Lordship,  vith  the  canso,  to  the  Second 
Division  of  the  Conrt,  the  Ijords  of  that 
Division  directed  revised  cases  and  other 
proceedings  to  be  laid  before  the  Lords  of 
the  First  Division  and  the  permanent , 
Lords  Ordinary. 

On  the  21st  of  Deceinber  1838,  after  the 
retnrn  of  the  cansc,  with  the  opinions  of  , 
the  consulted  judges,   the  Lords  of  the  • 
Second  Division  pronounced  this    inter- 
locutor : — 

'*  The  Lords  having  resumed  consideration  of 
this  process,  with  the  opinions  of  the  consulted 
judges,  in  respect  of  the  opinions  of  a  majority 
of  the  whole  judges,  reduce  the  ^rant  and  other 
writs  under  challenge,  and  d0certi,'and  declare 
accordingly,  repelling  in  so  far.  the  defences 
against  the  conclusions  of  the  libel.  Quoad 
mt7'a,  appoint  parties  to  he  further  heard  at  the 
bar."(a) 

The  Lord  Advocate,  finding  that  it  was 
the  opinion  of  the  Court  that  the  conclu- 
sion of  the  action  as  to  repetition  was 
incompetent  in  that  Court,  asked  leave,  on 
behalf  of  the  pursuers,  to  abandon  that  , 
conclusion,  reserving  the. right  to  insist; 
on  it  before  a  competent  cou)-t.  The  Court 
allowed  a  minute  to  thafc  e^ff^ct  to  be  given 
in,  and,  on  again  adVisitig  the  cause  with 
a  view  to  dispose  thereof,  and  of  the  re- 
maining conclusions  of  the  libel,  pro- 
nounced this  interlocutor : — 

**  The  Lords  having  resumed  consideration  of 
this  process,  with  the  minute  for  the  pursuers, 
assoilzie  the  defenders  from  the  conclusion  of 
the  summons  for  repetition,  and  payment,  and 
decern,  reserving  to  the  pursuers  and  all  con- 
cerned to  insist  upon  the  same  before  a  competent 
court,  as  they  shall  be  advised,  and  reserving 
to  the  defenders  their  answers  and  defences." 

The  second  appeal  was  against  the  two 
last-mentioned  interlocutors. 


Dunglas)  having  been  served  npon  the 
respondents,  Lord  Dunglas  and  Captain 
Cutntinghamf  they  required  the  usual  re- 
cognisances to  be  entered  into.  The  Lord 
Advocate  thereupon  presented  a  further 
petition  to  the  House  objecting  that  the 
Crown  being  virtually  the  appellant  in 
this  case,  he  ought  not  to  be  called  on 
to  enter  into  recognisances  to  pay  costs. 
The  respondents  also  presented  a  fur- 
ther petition  against  the  reception  of  the 
appeal,  on  the  grounds  that  the  House 
would  not  entertain  an  appeal  merely  or 
chieiiy  as  to  costs,  and  that  all  the  points 
at  issue  were  embraced  in  the  second 
action  raised  by  the  OflScers  of  State,  to 
which  the  Lord  Advocate  was  a  party. 

In  accordance  with  a  report  of  the 
Appeal  Committee,  to  whom  the  peti- 
tions on  both  sides  had  been  referred, 
the  two  points  regarding  the  competency 
of  the  appeal  and  the  recognisances  were 
ordered  to  be  argued  at  the  Bar  by  one 
counsel  on  each  side.  The  argument  came 
on  in  May,  1841,  when  at  the  suggestion  of 
Lord  Cotttnham,  L.C.,  the  following  order 
was  made  and  agreed  to  by  the  parties  : — 

**  It  is  ordered  that  the  appeal  of  The 
Lord  Advocate  v.  Lord  Dunglas  be  received, 
without  entering  into  the  usual  recogni- 
sances,  reserving  the  questions  raised  on 
these  jxjtitioDS  respecting  the  competency 
of  the  appeal,  and  the  obligation  of  the 
Lord  Advocate  to  enter  into  recognisances, 
until  the  hearing  of  the  said  ap|>eal  on  the 
merits;  and  that  the  said  appeal,  when 
ready  for  hearing,  shall  be  heard  with  that 
of  Lord  Dunglas  v.  The  Duke  of  Argyll  ayut 
others,  Officers  of  State." 


The  petition  of  appeal  in  the  first  ac- 
tion   (The  Lord  Advocate    against    Lord 

(a)  The  opinions  of  the  nine  consulted  judges 
and  of  the  four  judges  of  the  Second  Division 
— all,  except  Lord  Meadowhank  and  the  Lord 
Justice  Clerk,  agreeing  that  the  grant  of  the 
office  to  Lord  Dunglas  for  his  life  was  ultra  vires 
of  King  George  4. — are  set  out  at  length  in 
the  report  of  the  case  in  Dunl.,  B.,  and  M., 
N.S.  314.  That  report  also  states  the  old  Scotch 
Acts  annexing  the  lordships  of  Ettrick  Forest 
and  Dunbar  to  the  Crown,  and  the  statutes 
since  the  Union  regulating  the  civil  lists  of  the 
successive  Kings,  particularly  the  Acts  1  Will.  4. 
c.  25.  2  &  8  Will.  4.  c.  112,  and  3  &  4  Will.  4. 
c.  69.  by  which  last  two  Acts  the  management 
of  the  King's  hereditary  revenues  in  Scotland 
was  transferred  to  the  Commissioners  of  Woods 
and  Forests. — (Reporter's  note.> 


The  second  appeal  (Lord  Dunglas  against 
The  Officers  of  State)  came  to  be  heard 
first,  (a) 

Peniherton,  Q.C.,(Z;)  and  Hope  for  the 
appellants  argued  in  favour  of  the  validity 
of  the  grant. 

The  lordship  of  Ettrick  Forest,  among 
various  other  lordships  and  castles,  wa& 
annexed  to  the  Crown  of  Scotland  by  sta- 
tute, of  the  year  1455,  c.  41,  and  from  that 
period  continued  to  be  part  of  its  heredi- 
tary revenue.    It  was  one  of  the  preroga- 
tives of  the  Crown  to  appoint  collectors  of 
the  revenues  of  these  different  estates, 
who  in  some  of  the  grants  were  designated 
King's  chamberlains,  in  others  rangers 
the  forest  or  keepers  of  the  castle.     '' 
appointments  to  these  offices  in  for 
times  wore  generally  conferred  for  L 
and  sometimes  even  in  fee.    That  is  maj 
fest  from  the  20th  Article  of  the  Treaty 
Union.     However,  since  the  union  of  "* 

(a)  Present,  Lords  Lyndhurst,  L.C.,Brougl] 
Cottenham,  and  Campbell. 

(6)  Afterwards  Lord  Kingsdown. 
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two  kiDgdoms  the  appointments  of  cham- 
berlains of  Ettrick  Forest  appear,  from  a 
list  produced  hj  the  respondents,  to  have 
been  made  durmg  pleasure,  until  the  joint 
Appointment  of  Mr.  Sojpe  Vere  and  Mr. 
Mark  PringJe  in  1786.  To  them  the  oflBce 
was  granted  for  their  lives  and  the  life  of 
the  survivor,  with  a  reservation  to  any 
succeeding  monarch  of  the  right  to  revoke 
the  grant.  But  whatever  were  the  terms 
of  the  grants,  even  of  those  made  during 
pleasure,  there  is  no  instance  of  any  revo- 
cation, or  other  termination  of  them,  than 
by  the  death  of  the  gran  tee.  Mr.  A  lexaiider 
Fringhf  the  last  chamberlain,  received  his 
commission  in  1812  for  his  life,  without 
any  limitation,  and  he  held  the  office  until 
his  death  in  1827,  notwithstanding  the 
demise  of  George  3.  in  1820.  On  Mr. 
Fringles  death  the  commission  to  Lord 
Dunglas  was  made  out  in  the  same  terms, 
except  that  the  salary  was  reduced  to  300?. 
instead  of  500Z.,  which  all  his  predecessors 
in  the  office  for  a  century  had  received ; 
nor  was  there  any  attempt  made  to  dis- 
turb Lord  Bunglas  on  the  demise  of 
Oeorge  4.,  nor  for  several  years  after, 
until  the  Commissioners  of  Woods  and 
Forests,  to  whom  the  administration  of 
these  hereditary  revenues  of  the  Crown 
was  transfeiTed  affcer  the  accession  of 
William  4.  were  urged  to  engage  in  this 
ungracious  attempt. 

These  hereditary  revenues  of  the  Crown 
in     Scotland,    being    inconsiderable     in 
amount,  were  not  noticed  in  the  articles 
of  Union ;  they  were  afterwards  kept  dis- 
tinct from  those  of  England  by  special 
enactments ;    were  collected  under  their 
own    regulations,    and    chargeable    with 
their  own  burdens ;    never  forming  any 
part  of  the   English  Civil  List  revenue, 
out  beiog  considered  as  the  exclusive  pro- 
perty of  the  monarchs,  each  having  the 
free  disposal  of  them  for  life,  subject  only 
to  such  disposition  of  them  as  his  pre- 
decessors might  have  made.     Accordingly 
no  notice  was  taken  of  them  in  arranging 
the  Civil  List  revenue  of  King  Geo,  l-ia) ; 
and  by  the  Act  of  Parliament  regulating 
the  Civil  List  of  Geo,  2., (6)  it  was  expressly 
provided  that  the  several  duties  and  re- 
venues which  were  payable  to  his  late 
Majesty  in  Scotland  should  be  continued, 
led,  and  paid  in  the  same  manner  only, 
1  subject  to  the  same  or  like  charges 
reon  as  the  same  were  liable  or  sub- 
1;   to    daring  his    said  late   Majesty's 
.     The  right  to  the  Crown  gave  the 
5^ht  to  these  revenues,  as  the   Scotch 
ngs    possessed    them,   and  they  were 
3  patrimony  of  the  Crown  by  its  prero- 

%)  By  1  Geo.  1.  stat  1.  c.  1.,  and  1  Geo.  1. 
9.  c.  12. 
1  Geo.  2.  c.  1.  s.  6. 


gative,  without  any  parliamentary  grant 
of  them. 

In  1  Geo.  3.  c.  1.,  by  which  provision 
was  made  for  the  Civil  List,  it  was  stated 
in  the  preamble  that  His  Majesty  had 
signified  his  consent  to  the  Commons 
that — 

"  such  disposition  might  be  made  of  His  Ma- 
jesty's iuterest  in  the  hereditary  revenues  of  the 
Crowu,  as  might  best  conduce  to  the  utility  and 
satisfaction  of  the  public," 

and  it  was  provided  (section  3)  that  the 
produce  of  all  the  branches  and  revenues 
which  stood  settled  and  appointed  for  the 
support  of  his  late  Majesty  King  Geo.  2. 
and  the  honour  and  dignity  of  the  Crown 
should — 

**  from  and  after  the  demise  of  his  late  Majesty, 
be,  during  his  present  Majesty's  life,  carried  to 
and  made  part  of  the  general  or  aggregate  fund 
established  by  Ist  Geo.  1.,  and  be  during  the 
said  terms  issued  and  applied  in  manner  herein- 
after mentioned  to  the  uses  to  which  the  said  fand 
is  or  shall  be  made  applicable." 

But  section  8  contained  the  following 
proviso  relating  to  the  Scotch  revenues : — 

"  Provided  nevertheless,  and  be  it  enacted  by 
the  authority  aforesaid,  that  the  several  and  re- 
spective duties  and  revenues  which  were  payable 
to  his  late  Majesty  King  George  II.,  in  that  part 
of  Groat  Britain  called  Scotland,  for  and  during 
his  life,  shall  be  continued,  raised^  levied,  and 
paid  from  the  demise  of  his  said  late  Majesty 
during  the  life  of  his  present  Majesty  in  the 
same  manner  only,  and  subject  to  the  same  or 
the  like  charges  thereon,  as  the  same  were 
liable  or  subject  to  during  his  said  late  Majesty's 
life,  saving  always  to  all  and  every  person  or 
pei'sone,  bodies  politic  and  corporate,  their 
heirs,  successors,  executors,  administrators,  and 
assigns  (^other  than  to  our  said  Sovereign  Lord 
the  King,  his  heirs  and  successors,  and  other  than 
to  such  person  or  persons  who  do  or  may  stand 
seised  or  possessed  in  trust  for  His  Majesty, 
his  heirs  and  successors),  all  such  rights, 
titles,  estates,  customs,  interests,  claims,  and 
demands  whatever  of,  in,  or  to,  or  out  of,  the 
revenues,  hereditaments,  and  others  the  pre- 
mises aforesaid,  or  any  of  ttiem,  as  they  or  any 
of  them  had,  or  ought  to  have  had,  at  the 
making  of  this  Act  as  fully  and  efifectually  to 
all  intents  and  purposes  as  if  this  Act  had  never 
been  made,  anj-thing  herein  contained  to  the 
contrary  notwithstanding." 

The  Act  of  28  Geo.  3.  c.  33.,  after  a 
recital  that  certain  doubts  had  arisen 
whether  under  the  27th  of  the  King,  c.  13 
(constituting  tho  Consolidated  Fund),  the 
hereditary  revenues  of  the  Crown  in  Scot- 
land were  sufficiently  saved  and  reserved 
to  His  Majesty  during  his  lifo  by  virtue  of 
section  8  above  recited  of  the  1st  Geo.  3. 
c.  1.  declared — 

"  that  the  heroditarj'  revenues  of  the  Crown  in 
Scotland,  and  other  revenues  there  granted  to 
his  late  Majesty  King  George  the  Second  during 
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bis  life,  and  reserved  to  his  present  Majesty 
during  his  life,  by  an  Act  made  in  the  first  year 
of  His  Majesty's  reign,  do  belong  to  and  are  at 
His  Majes^ty's  dispohal,  as  provided  for  by  the 
said  Act ;  and  that  the  civil  establishment  in 
Scotland  shall  continue  to  be  paid  in  future  in 
like  manner  as  it  has  been  paid  heretofore.** 

And  so  the  hereditary  revenue  of  Scot- 
land remained  with  that  monarch  as  with 
his  predecessors,  subject  and  applicable 
to  defraying  the  expenses  of  the  Scotch 
civil  establishment,  and  the  other  burdens 
with  which  he  and  tUey  chose  to  charge 
it,  either  in  the  shape  of  grants  of  salaries 
annexed  to  offices,  or  in  beneficial  leases, 
or  even  in  pensions,  as  appears  from  the 
Act  of  50  Geo.  3.  c.  111. 

That  statute  provided  that  the  amount 
of  pensions  on  the  Scotch  Civil  List 
granted  in  one  year  should  not  exceed 
oOOL,  or  the  pension  to  ony  one  person 
3002.,  until  the  whole  pension  list  of  Scot- 
land should  be  reduced  to  25,000Z. ;  and 
that,  after  this  reduction,  it  should  not  be 
lawful  to  exceed  the  sum  of  25,0002.  in 
the  whole  of  all  the  grants,  or  to  grant  to 
any  one  person  a  pension  exceeding  6001. 
The  statute  concluded  with  the  following 
proviso  (section  3) : — 

**  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  Act  contained  shall  extend, 
or  be  construed  to  extend,  to  prevent  His  Ma- 
jesty from  roakiKg  any  such  grants  (other  than 
and  except  pensions)  for  civil  purposes  in 
Scotland  out  of  the  moneys  applied  to  the  pay- 
ment of  the  Civil  List  of  Scotland,  as  His  Ma- 
jesty has  heretofore  been  accustomed  and  autho- 
rised and  empowered  to  make  before  the  passing 
of  this  Act." 

Again  on  the  accession  of  King  George 
4.  in  the  Act  1  Geo.  4.  o.  1.,  it  was  set 
forth  in  the  preamble  that  the  1  Geo.  3. 
c.  1.  had  enacted  that — 
"the  hereditary  rates  and  duties,  and  other 
duties  and  payments  and  the  small  branches  of 
His  Majesty's  revenues  therein  expressed," 

should  be  levied  and  collected  as  before  ; 
that  these  had  subsequently  been  carried 
to  the  Consolidated  Fund,  and  that  His 
Majesty  had  been  pleased  to  intimate  to 
the  Commons  that  he — 

"  would  leave  entirely  at  their  disposal  His 
Majesty's  interest  in  the  said  hereditary  reve- 
nues ;  '* 

and  after  reciting  the  previous  Acts 
making  proviRion  as  to  the  hereditary  re- 
venues and  stating  the  resolution  of  Par- 
liament that  the  produce  of  the'  said  re- 
venues be  made  part  of  the  Consolidated 
Fund  during  His  Majesty's  life,  it  was 
enacted  tiiat  the  provisions  of  these  Acts 
as  to  the  hereditary  revenues  in  England 
and  Ireland  should  continue  in  force,  and 
further  (section  2)  that  the  produce  of  the 
said   hereditary    revenues    in   England, 


which  during  his  late  Maje3ty*8  life  had 
been  carried  to  the  Consolidated  Fund  of 
Great  Britain,  and  all  the  hereditary  re- 
venues in  Ireland  which  had  been  carried 
to  the  Consolidated  Fund  of  that  countiy 
during  the  life  of  his  present  Majesty,  be 
carried  to  the  Consoliaated  Fund  of  Great 
Britain  and  Ireland.  By  the  8lh  section 
a  provision  was  made  as  to  the  hereditary 
revenues  of  Scotland  in  exactly  the  same 
terms  as  in  the  8th  section  of  the  1  Geo.  3. 
c.  1.  above  quoted.  The  9th  section  refer- 
ring to  the  provisions  of  the  50  Geo,  3. 
c.  111.,  as  to  transferring  the  surplus  of 
the  Scotch  hereditary  revenues,  enacted 
that — 

"  any  surplus  or  balance  which  may  remain 
after  defrajring  the  \i-hole  of  the  charges  inci- 
dent to  the  said  fund  shall  during  the  lifetime 
of  his  preseut  Majesty  go  and  be  carried  to  the 
account  of  the  Consolidated  Fund  of  the  United 
Kingdom.*' 

Doubts  having  again  arisen  as  to  whether 
59  Geo.  3.  c.  53.  (An  Act  for  granting  cer- 
tain additional  duties  and  consolidating 
the  same  with  the  former  duties  therein, 
&c.)  affected  these  Scotch  revenues,  it  was 
enacted  by  1  &  2  Geo.  4.  c.  31. — 

'*  that  the  said  hereditary  revenues  so  settled 
upon  his  said  late  Majesty  King  George  tbe 
lliird  for  his  life  by  the  said  recited  Act  made 
in  the  first  year  of  his  reign  do  belong  to,  and 
are  at  tbc  disposal  of,  his  present  Majesty  in 
the  same  manner  as  they  did  belong  to,  and 
were  at  the  disposal  of,  his  late  Majesty  King 
George  the  Third  before  and  at  the  time  of 
passing  the  said  recited  Act,  in  the  59th  year  of 
his  reign,  and  that  the  same  and  the  civil 
establishment  in  Scotland  payable  oat  of  the 
same  shall  continue  to  be  paid  in  like  manner 
as  they  were  before  and  at  the  time  of  the 
passing  of  the  said  Act,  in  the  59th  jear  of  the 
reign  of  his  late  Miiiesty  King  George  the 
I'hird,  anything  in  the  said  Acts  to  the  contrary 
notwithstanding.  Provided  always,  that  no- 
thing herein  contained  shall  extend,  or  be  con- 
strueid  to  extend,  to  prevent  the  surplus  or 
balance  which  may  remain,  after  defraying  the 
whole  of  the  charges  upon  or  incident  to  this 
said  fund,  recited  in  the  said  Act  made  in  the 
first  year  of  his  present  Majesty's  reign  from 
going  and  being  carried  to  the  account  of  the 
Consolidated  Fund  of  the  United  Kingdom  as 
directed  by  the  said  Act." 

It  is  quite  clear  from  these  Acts  that 
the  Legislature  always  intended  a  c( 
plete  separation  between  the  English  • 
Scotch  hereditary  revenues,  so  for  aE 
garded  their  collection  and  their  appl 
tion ;  the  English  revenues  having  I 
surrendered  to  Parliament  and  made  ] 
of  the  Consolidated  Fund,  while  the  Sco 
revenue  was  kept  on  a  distinct  footing,  ( 
appropriated  to  its  own  objects. 

xiien,  as  the  statutes  do  not  afiTect 
grant  of  the  commission  to  Lord  Dwu 
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what  is  there  at  common  law  to  prevent 
it  from  being  valid  and  effectual  P  It  was 
the  gift  of  an  office  for  the  life  of  the 
grantee,  with  a  salary  attached,  payable 
oat  of  the  heritable  estate  belonging  to 
the  Crown.  Though  the  King  may  not 
grant  an  annuity  chargeable  on  him  per- 
sonally, he  may,  if  it  be  charged  on  His 
Majesty's  po8sessions(a) ;  and  such  grants 
bind  the  King's  successors,  though  they 
be  not  mentioned  in  the  grants. (&)  This 
grant  was  not,  as  some  of  the  judges  in 
Scotland  seemed  to  suppose,  an  alienation 
of  the  estates  of  the  Crown ;  it  was  merely 
a  grant  of  an  office,  and  neither  was,  nor 
purported  to  be,  in  form  or  effect,  a  con- 
veyance or  alienation  of  any  property. 
The  estates  and  casualties  of  superiority 
remained  the  property  of  the  Crown,  as 
they  had  been  before  the  grant.  The 
salary  might  be  disproportioned  to  the 
duties  of  the  office,  as  the  words  of  the 
grant  certainly  indicated,  being  ''as  well 
in  consideration  of  the  office  as  out  of 
royal  bounty  and  favour;"  but  such  dis- 
proportion —not  at  all  uncommon  in  Eng- 
lana  or  Scotland,  does  not  affect  the 
validity  of  the  grant,  while  the  salary  was 
payable  out  of  revenues  vested  in  the 
Crown  applicable  to  such  burdens. 

Equally  unfoanded  is  the  other  suppo- 
sition of  the  judges  in  the  court  below, 
that  this  gi^nt  was  only  a  cover  for  a 
pension.  That  suggestion  originated  with 
the  judges;  it  was  not  alleged  in  the 
summons  as  a  ground  of  reduction,  and 
consequently  cannot  be  acted  upon  in  this 
suit,  nor  could  a  court  of  justice  take 
cognisance  of  it,  being  matter  only  for  the 
consideration  of  the  Crown  or  of  the 
Legislature;  it  was  isuggested,  like  the 
former  allegation  of  alienation  of  the 
Crown  property,  by  the  disproportion 
between  the  salary  and  responsibility  of 
the  office ;  and  also  probably  by  the  terms 
of  the  grant.  But  on  both  points  it  should 
be  remembered  that  the  salary  to  Lord 
Dunglas  was  less  by  200Z.  than  the  salary 
received  by  his  predecessors  in  the  office 
for  nearly  a  century. 

The  only  ground  on  which  any  argument 

for  revoking  this  grant  can  be  maintained, 

is  the  surrender  and  settlement  of  the 

revenues  of  the  Crown  on  the  accession  of 

^he  late  King,   WUliamv  4.    Until  then, 

here  was    not    any  surrender    of    this 

evenue  in  Scotland,  nor  was  it  ever  dealt 

rith  as  the  property  of  the  State,  nor  is 

there  any  authority  for  holding  that  it 

was  previously  so  treated  or  dealt  with ; 

as  is  apparent  from  the  Act  1   Will.  4. 

c.  25,  which  enacts  that  the  produce  of  all 

the  free  hereditaments,  rents,  and  revenues 

(a)  Chitty'8  Prerogative,  389. 
ib)  lb,  400. 


in  England.  Ireland,  and  Scotland,  be 
made  part  of  the  Consolidated  Fund.  But 
that  Act  contains  provisions  effectually 
protecting  vested  interests,  by  an  express 
saving  (in  the  12th  section)  to'  all  persons, 
of  all  grants  whatever  out  of  the  revenues 
belonging  to  George  4.  in  Scotland,  as 
fully  to  all  intents  and  purposes  as  if  that 
Act  had  never  passed.  That  saving  clause 
was  not  revoked  by  the  subsequent  Acts, 
2  &  3  Will,  4.  c.  112,  and  3  &  4  Will  4. 
c.  69,  relied  on  by  the  respondents ;  which 
only  transferred  the  management  of  these 
revenues  in  Scotland  from  the  Barons 
of  the  Exchequer  there,  to  the  Lords 
Commisdionera  of  the  Woods  and  Forests 
in  England ;  with  an  express  proviso  by 
the  eighteenth  section  of  the  latter  Act, 
that 

''this  Act  shall  not  vacate  the  appoiutment  of 
chamberlain  or  collector  of  the  revenueii/' 

<&c.  of  His  Majesty's  lands  ;  and 

*'  that  every  such  chamberlain  or  collector,  who 
shall  be  in  office  at  the  time  of  the  passing  of 
this  Act,  shall  continue  in  office  until  hb 
death," 

or  resignation,  or  removal. 

The  Attonieij  General  (a)  and  And&rson, 
for  tho  respondents  :  The  action  in  which 
this  appeal  arose  was  brought  at  common 
law,  as  well  as  on  the  statutes  mentioned 
in  the  summons.  The  question  now  is 
whether  the  King  had  power  to  make  the 
grant.  The  nominal  duties  of  the  office 
consist  in  the  collection  of  feu  duties 
within  the  lordship  of  Ettrick  Forest,  the 
annual  amount  of  which  never  exceeds 
235Z.,  while  tho  yearly  salary  granted  with 
the  office  is  300Z.,  with  an  allowance  of  20/. 
more  to  a  deputy ;  all  charged  not  only 
on  the  moneys  collected,  but,  as  they  are 
evidently  insufficient,  on  the  revenues 
payable  to  the  Crown  out  of  the  lordship 
of  Dunbar.  Under  this  grant  Lord  Dun- 
glaa collects  the  revenues,  not  for  the 
Crown,  but  for  himself.  The  grant,  there- 
fore, resolves  itself  into  a  direct  alienation 
of  that  part  of  the  hereditary  land  reve- 
nues  of  the  Crown  in  Scotland,  during  tho 
life  of  Lord  Dunglas. 

No  doubt  the  revenue  is  given  in  the 
name  of  a  salary,  and  the  grantee  is  called 
a  chamberlain,  but  the  substance  is  not 
the  less  an  alienation  of  this  part  of  the 
annexed  property,  and,  therefore,  void 
under  the  ancient  statute  law.  This  view 
was  taken  by  the  Barons  of  the  Exchequer 
in  regard  to  the  chamberlainship  of  Ross 
in  the  year  1720.  In  that  case  they  re- 
fused to  pass  a  grant  of  the  office  during 
the  life  of  the  Earl  of  Sutherland,  because 


(a)  Sir  Frederick  Pollcck. 
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by  the  laws  relating  to  the  annexed  pro- 
perty 

"  the  sovereign  can  make  no  further  grant 
thereof  for  any  longer  time  than  during  his  own 
life  ;*' 

but  they  passed  one  for  the  EarFs  life, 
should  His  Majesty  so  long  live.  Barons 
Cleric  and  Scrape,  who  were  on  the  Bench 
during  these  proceedings,  afterwards  pre- 
pared a  treati8e{a)  on  the  Court  of  Ex- 
chequer, wherein  under  the  word  "  gifts  " 
they  enforced  the  principles  on  which  the 
signature  to  the  Earl  of  Sutherland  had 
not  been  allowed  to  pass. 

Lord  Brougham:  How  had  the  Couit 
of  Exchequer  jurisdiction?  The  opinions 
of  the  Barons  must  have  been  quite  extra- 
judicial. 

Attorney  General :  What  fell  from  them 
no  doubt  cannot  have  weight  as  a  judicial 
opinion,  but  it  is  of  great  value  as  showing 
the  opinions  of  those  who  had  to  administer 
the  royal  revenue. 

Lord  Brougham  :  No  better  than  any- 
thing that  might  fall  from  the  Lord  Chief 
Justice  of  the  King's  Bench  during  a 
vacancy  of  the  office  of  Chancellor  of  the 
Exchequer  which  the  Chief  Justice  eajoj^io 
"fills  during  that  time. 

There  has  been  no  instance  of  such  a 
grant  produced.     From  the  union  of  the 
two  kingdoms   down  to  the  accession  of 
€r€orge  4.  the  appointment  of  chamberlain 
or  collector  of  the  revenues  of  Ettrick 
Forest  was  granted  only  during  pleasure, 
with  two  exceptions  ;  first,  in  1786,  when 
a  commission  was  issued  to  two  chamber- 
lains jointly,  and  to  the  survivor  for  life, 
if  the  grantor  should  so  long  live,  and 
until  the  same  should  be  re- called  by  any 
royal  successor;  and  secondly,  in  1812, 
when  George  4.,  then  Prince  Regent,  issued 
a  commission  to  Mr.  A.  Fringle  for  his 
life.     He  died  in  the  lifetime  of  King 
George  4.,  and  so  the  event  in  which  the 
legality  of  the  grant  might  be  questioned 
did  not  occur  in  that  case.    That  event 
has  occurred  in    this  case,   the   grantee 
having  survived  the  grantor ;  and  it  must 
appear  quite  plain  to  anyone  paying  the 
least    attention     to    the    question,    that 
George  4.  had  no  power  to  grant  a  com- 
mission that  was  to  have  efiect  beyond  his 
-own  life,  so  as  to  encroach  on  the  rights 
and  prerogatives  of  his  royal  successors. 
There  can,  therefore,  be  no  doubt  that 
Lord  Bunglas^e  right    to   the  office  and 
salary    expired    on    the    demise    of   the 
grantor.     This  is  the  view  which  all  the 
institutional  lawyers  of  Scotland,  and  the 


(a)  Forms  and  Powers  of  the  Court  of 
Exchequer  in  Scotland,  by  Sir  John  Clerk  of 
Pennycuik,  and  John  Scrope,  Esq.,  Chapter 
"  Concerning  Gifts  which  flow  from  the  Crown." 


I  Courts  there,  hare  taken  of  the  common 

law,  and  of  the  old  Acta  of  Parliament  in 

J  Scotland,  annexing  these  land  revennes  to 

;  the  Crown— Lord  Stair,  b.  2,  tit.  3,  s.  35 ; 

'  Banki.  vol.  i.  p.  638;  Ersh,  b.  2,  tit.  3, 

8.  19 ;  BeWs  Prin.  p.  178  (3rd  edit.) ;  the 

Earl  of  Sutherland's  case,  in  1721 ;    Sir 

Lawrence  Bundas  v.  The  Officers  of  Staie^ 

in  1779.(a) 

But  whatever  was  the  power  of  former 

monarchs    over    these   revenues,    at    all 

'  events  King  George  4.  had  no  power  to 

'  make  such  a  grant  as  this  to  Lord  Bunglas, 

inasmuch  as  the  hereditary  revenue  having 

been,  at  his  accession,  surrendered  without 

reserve    to  Parliament,    was    afterwards 

settled  on  him  by  statute  for  his  life  only; 

and  therefore  it  was  incompetent  to  him 

,  to  alienate  or  burden  it  by  any  grants  to 

have  effect  beyond  his  life. 

Besides,  the  grant  in  question  was  not 
horui  fide  a  grant  of  an  office,  but  a  dis- 
guised gift  of  a  pension,  involving  an 
illegal  alienation  or  part  of  the  revenues 
of  the  Crown ;  and  on  that  ground  also 
the  grant  was  invalid. 

Assuming  that,  for  the  preceding  rea- 
sons, the  warrant  and  commission  follow- 
ing thereon  in  favour  of  Lord  Bunglas, 
are  to  be  set  aside  as  void,  ifc  follows  by 
necessary  consequence  that  the  deputation 
granted  by  his  Lordship  to  the  other  ap- 
pellant, Captain  Cunninghanhf  must  also 
be  reduced,  as  flowing  a  non  hahente  pates* 
tatem.  The  commission  and  deputation 
being  reduced  and  set  aside,  the  respon- 
dents are  entitled  to  a  decree  against  the 
appellants,  discharging  them  from  con- 
tinuing to  act  as  chaniberlain  and  collec- 
tor of  Ettrick  Forest,  and  from  collecting 
or  intromitting  with,  or  receiving,  or  re- 
taining for  their  own  benefit  any  portion 
of  the  Crown  revenues  payable  from  the 
lands  and  lordship  of  Ettrick  Forest,  or 
from  the  lands  and  lordship  of  Danbar. 

On  Pemberton's  rising  to  reply  the  At- 
tomey  General  intimated  to  the  House  that 
he  should  claim,  as  of  right,  on  behalf  of 
the  Crown  to  reply  generally. 

Femherton   objected.      The    hearing   of 
counsel  is  regulated  by  a  standing  order 
of  the  House.(6)    The  right  now  claimed 
has  never  been  exercised,  nor  ever  before 
been  claimed  in  this  House,  as  far  as  a 
diligent  search  in  the  journals  shows.    It 
was  claimed  by  the  Attorney  General,  " 
the  Commissioners  of  Woods  and  Foret 
in  the  case  of  Monck  v.  Hu8Jcisson,(c) 
Chancery,  but  not  granted.    The  Atton 
General,  as  informant  in  ordinary  caa, 
has  the  reply,  of  course.     In  the  Troutbe 


(a)  Mor.  Diet.  15,  103. 
(6)  No.  119,  see  6  CI.  &  F.  976. 
(c)  1  Sim    280,  and  4  Russ.  121n,  not 
ported  on  this  point. 
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case,  before  Lord  Chancellor  Brougham, 
no  sach  claim  was  made. 

Lord  Bbougham  :  That  case  was  twice 
before  me ;  once  on  appeal  from  the  Vice- 
Chancellor,  and  afterwards  on  a  motion 
for  a  new  trial. (a)  The  Attorney  General 
did  not,  on  the  appeal,  claim  a  reply  after 
the  reply  for  the  appellant ;  on  the  motion 
he  was  not  heard  at  all. 

Femberton :  Where  the  Crown  prosecutes 
the  Attorney  General  has  a  reply,  although 
no  witnesses  are  called  on  either  side. 

Lord  CoTTENHAM :  In  the  case  of  Rex  v. 
Peto,(h)  in  the  Court  of  Exchequer,  there 
was  no  general  reply  claimed  by  the  At- 
toniey  General. 

Femberton :  In  Wall  v.  The  Attorney 
Genercd,{c)  which  was  brought  to  this 
House  on  appeal  from  the  Court  of  Ex- 
chequer, and  on  the  preliminary  objection 
that  the  appeal  did  not  lie,  the  Attorney 
General  did  not  claim  a  reply. 

Lord  Campbell  :  I  do  not  remember  any 
case  in  which  the  Attorney  General  replied 
on  the  reply  of  the  counsel  for  the  plain- 
tiffs or  pursuers. 

F&nCberion :  The  most  diligent  search 
has  been  made  in  the  loumals  of  the 
House  for  a  precedent  witnout  success. 

QTie  Attorney  General  admitted  that  they 
did  not  find  any  precedent ;  at  the  same 
time  he  submitted  that  he  had  a  right  to 
a  general  reply. 

Lord  CoTTENHAM :  The  question  having 
been  raised  by  the  Attorney  General  must 
be  decided. 

The  Lords,  after  having  conferred  to- 
gether on  the  point,  informed  the  Attorney 
General  **  that  it  was  not  the  usage  of  this 
House  for  the  Attorney  General  to  have  a 
general  reply  on  the  part  of  the  Crown.** 

Pemiberton  having  concluded  his  reply 
for  the  appellants,  the  case  was  adjourned 
for  consideration,  (t?) 


The  first  appeal  (The  Lord  Advocate 
against  LordDunglas),  and  the  preliminary 
questions  as  to  its  competency  and  the 
obligation  of  the  appellant  to  enter  into 
recognisances,  came  now  to  be  further 
argued.(6) 

The   Attorney    General,  Anderson   with 

him,  for  the  appellants :   The  merits  of 

'  e  principal  question  in  the  action  out  of 

(a)  Monkton  v.  Attorney  General,  2  Kuss.  & 

.  147,  167. 

(6)  1  y.  &  J.  37,  169. 

(c)  7  01.  &  F.  81n. 

(d)  See  further  O'Connell  v.  Beg,  1 1  CI.  &  F. 
85 ;  JReg.  v.  Archbishop  of  Canterbury,  1 1 
^.B.  560n ;  Beg,  v.  Lords  of  the  Treasury, 
6  Q.B.  857 ;  and  2  St.  Tr.  N.S.  1020,  Appen- 

-E. 
c)  Above,  p.  6. 


which  this  appeal  arose  have  been  already 
fully  discussed  in  the  appeal  brought  by 
the  present  respondents. .  Tho  only  ques- 
tions which  remain  to  be  argued  are,  first, 
the  title  of  the  Lord  Advocate  and  the 
Commissioners  of  Woods  and  Forests  to 
sue  in  the  form  which  was  adopted ; 
secondly,  the  liability  of  the  Crown  and 
its  officers  to  pay  costs.  The  other  ques- 
tions, as  to  the  competency  of  the  appeal 
and  the  recognisances,  reserved  by  the 
House,  are  dependent  on  the  question  of. 
liability  for  costs.  These  three  questions, 
therefore,  may  be  considered  together ; 
the  question  of  title  to  sue  being  matter 
for  separate  argument. 

Lord  Chancellok:  If  the  Lord  Advo- 
cate be  not  liable  to  pay  costs  of  suit 
whether  he  succeed  or  fail,  it  will  not  be 
necessary  to  enter  at  all  into  the  question 
of  title  to  sue. 

Attorney  General:  Except  in  the  view 
that  the  question  of  liaoility  to  costs 
should  be  decided  against  the  Lord  Advo- 
cate. 

It  is  the  admitted  prerogative  of  the 
Crown,  suing  by  its  law  officers,  not  to 
pay  costs  in  any  case.  There  is  no  dis- 
tinction in  that  respect  between  suits  at 
the  direct  instance  of  the  Grown,  and  suits 
by  the  officers  of  particular  departments 
of  the  Government.  This  prerogative  is 
not  for  the  private  benefit  of  the  monarch, 
but  appertains  to  him  in  his  public  capa- 
city, and  for  the  public  benefit.  In  every 
suit  in  which  the  Crown  is  concerned  in 
England  it  is  represented  by  the  Attorney 
General,  but  in  no  case  is  the  Attorney 
General  liable  to  pay  costs  of  the  suit. 
Even  in  Exchequer  cases,  where  the  infor- 
mations are  often  by  private  parties  or 
public  officers  in  the  name  of  the  Attorney 
General,  neither  he  nor  the  particular 
department  of  the  Government  which  he 
for  the  time  represents  has  ever  been  held 
liable  to  pay  costs.  This  prerogative  of 
the  Crown  is  co-extensive  in  all  parts  of 
the  kingdom ;  and  the  exemption  is  recog- 
nised in  Scotland  as  well  as  in  England 
in  all  cases  where  the  Lord  Advocate  sues 
on  behalf  of  the  Crown  or  any  department 
of  the  executive  Government.  The  rule 
is  universal  that  the  Crown  or  any  person 
suing  on  behalf  of  the  Crown,  in  civil  as 
well  as  criminal  suits,  does  not  pay  costs 
—3  Bla.  Com.  p.  4fOO  (15  edit.),  per  Lord 
Ma-Tisfield  in  WUIdnson  qui  tam  v.  AUot,{a) 
The  King  v.  Miles, (b)  The  King's  Advocate 
V.  The  Magistrates  of  KirkwaU,(c)  The 
Attorney  General  v.  The  Karl  of  Asliburn- 
Jiam.{d) 

(a)  Cowp.  367. 

(6)  7  T.  R.  367. 

(c)  10  8.321. 

(d)  1  Sim.  &  Sta.  397. 
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King  Willi<im  4..  on  his  occessioD  to  the  '  again  practical  com 
throne,  surrendered  the  hereditary  re-  argument  on  print 
vcnnefl  of  the  Crown  in  Scotland  to  tbc  uancea  axe  taken  ' 
dispoBal  of  Pari  ill  m  (!  nt ;  and  by  the  Act  officer  of  the  Honst 
\  IViH.  4.  c.  25.  thfcy  were  declared  to  form  not  paid,  the  pavi 
part  of  the  Consolidated  Fond.  Qy  another  forced  by  estreati 
Act,  2  A  3  Will.  4.  c.  112.,  the  powers  uf  and  iasuiug  a  writ 
the  CommiBBioners  of  Wovtda  and  Forests  the  eHects  of  the  C 
were  extended  to  the  collection 
management  of  the  land  revenues  of  the 
Crown  in  Scotland.  The  interest  of  ihat 
body  ie  just  like  that  of  the  Lords  of  the 
Treaaury,  or  any  of  the  other  pahlic 
boards  for  public  purposes ;  ana  this 
action  is  at  their  instance,  in  ei^erciiie  < 
their  public  duty  as  officers  of  the  Crowi 
representing  the  public. 
cate  is  on  the  record  i 


Loc-d  Advocate,  but  i 

surdity  of  compel li 

nto  recognisances  t 

It    follows,  as   m 

ibenc  consideration 

of  any  coart  awan 

"    iwn  or  its  officei 

appeal   on    the 

Tbe  Lord  Advo-  ,  whether  the  judgmi 

rely  as   the  law    on  the  meriti.     Th 


officer  through  whom  the  Crown,  either  petency   of   appeali 

directly  or  by  its  public  officers,  institutes  ;  understood.     Wheri 

legal  proceedings  in  Scotland.  the  discretion   of  I 

LordColT(:sHAM  :  Tbe  interlocutors  now  appeal  lies  against 

nnder  appeal  do  not  appsar  to  affect  the  court   for  costs   me 

Lord  Advorate,  but  the  Commissioners  of  court   has   no   disci 

Woods  and  Forests,  where  they  are  gir 

Lord  LYSiiHURST.L.C.t  The  first  reason  of  court  refosea   them 

appeal  is,  "  becanse  the  appellant,  as  Lord  gives  them  out  of 

Advocate  of  Scotland,  has  on  undoubted  chargeable,  or  agai. 

title  to   prosccDte   the   present   action  in  as   in   this  case :   ii 
name  and  on  behalf  of  the  Crown."  Ac. 

Atloraey  General :  If  the  OommiBsionei 
represent  the  Crown,  how  coald  the  ordi- 
nary forms  of  law  to  enforce  payment  o 


court  has  no  power 
to  a  party,  and  y 
awarding  costa,  as  : 
in  all  such  cases 
GriffithAa)  Taijlo 


I  be  adopted  or  made  available 
practically  P  Or  of  what  etlects  could  To'l,[c}  Burkett' 
sale  be  made  of  the  Crown  property  for  DavU.[i') 
payment  of  costs  ?  The  private  eflocls  of  Anilereon  was  prt 
the  Commitisioners  or  the  Lord  Advocate  '  side,  but  was  stoppe 
could  not  be  held  liable.  If  tbe  Commis-  Hope  |in  the  abs( 
siouers  or  tbe  Lord  Advocate,  whichever  ihe  respondenis:  1 
be  the  proper  party  to  deal  with  on  the  Woods  and  Forest! 
record,  represent  the  Crown,  and,  if  the  this  action,  and  not 
Crown  as  so  represented  be  not  liable  for  Lord  Brougham  : 
costs,  that  consideration  disposes  of  the  tbe  Crown;  the  it 
question  as  to  the  necessity  for  cither  to  rhe  Commissioners  i 
enter  into  recognisances;  for  if  the  Crown  |  But  what  Commis 
ia  not  liable  to  pay  costs,  what  is  the  use  new  set.  The  hod, 
of  the  representative  of  the  Crown  enter-  ,  against  whom  the  ii 
ing  into  re cogi'i sauces  ?  The  practice  is  Lord  Chasceliob 
conformable  to  the  principle  ;  for,  with  locutor  to  be  right, '. 
the  exception  of  a  short  period  after  1809  to  recover  the  cost 
while  Mr.  Mundell  held  tbe  office  of  agent  i  the  Commissioners  I 
for  the  Crown,  there  is  no  instance  of  Hope:  If  they  act' 
recognisances  being  entered  into  for  the  |  and  tortiously,  the 
Lord  Advocate,  or  for  the  Crown  repro-    liable.     The  law  is 


inted  by  its  public 


It  appears  I  from  what  il 


hy  the  returns{((l  made  by  the  officers  of 
the  House  that  Mr.  Murulell  on  some  occa- 
sions entered  into  recognisances,  and  on 
others  omitted  doing  so  ;  but  on  no  occa- 
sion dees  the  question  of  obligation  to 
enter  into  them  appear  to  have  been  at  all 
made  the  subject  of  discussion.     And  here 


Lord  BsoUGiUU : 
enforce  that  liability 
m  i  SB  i  oners  not  beinj 


(«>  1 


9.  S49. 


ia.)  These 


3  am  priptod  in  9  CI.  &  V. 


(6)  15  Ve» 
(c)  2  W.  &  S.  S42. 
(ij)   I  ltu»s.  &M.  113; 
there  mentioQod. 
(c)  4  M.  &  C.  SFO. 
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Hope :  Against  the  Commissioners  per- 
sonally who  did  the  act,  and  the  represen- 
tatives of  such  of  them  a«  may  be  dead. 

This  action  was  brought  by  the  Lord 
Advocate  originally  without  any  warrant 
from  the  Crown,  and  was  therefore  in  its 
inception  incompetent,  so  far  as  it  was  at 
the  mstance  of  the  Crown.  Being  so  in- 
competent, it  was  not  sustained  by  the 
warrant  subsequently  produced;  but  the 
Court  below  determined  that  the  action 
was  not  at  the  instance  of  the  Crown,  but 
at  the  instance  of  the  Commissioners  of 
Woods  and  Forests  alone,  and  that  the 
Commissioners  had  no  title  to  sue  for  a 
reduction  of  the  respondent's  commis- 
Bion.{a)  The  Commissioners,  therefore, 
in  raising  this  action,  were  not  exercising 
the  powers  vested  in  them  by  the  statute 
10  Geo,  4.  c.  60.,  extended  by  the  statute 
3  &  4  Will.  4.  c.  69.,  but  were  proceeding 
in  excess  of  these  powers,  and  m  so  doing 
were  wrongdoers  and  guilty  of  a  tortious 
act,  for  which  they  must  be  personally 
responsible.  The  rights  of  the  Crown  are 
not  communicated  to  them,  Watt  v.  Mor* 
ri8,(h)  and  if  the  Lord  Advocate  had  no 
right  by  virtue  of  his  office  to  bring  the 
action,  then  he  can  have  no  right  to  main- 
tain the  appeal ;  and  if  he  brings  an  ap- 
peal which  he  cannot  maintain,  there  is 
no  reason  in  law  or  in  equity  why  he 
should  not  be  subjected  to  the  costs  of  the 
appeal  as  well  as  of  the  action  so  incom- 
petently brought. 

But  passing  over  this  view  of  the  case, 
it  is  to  be  observed  that  exemption  from 
costs  is  not  part  of  the  prerogative  of  the 
Crown.  In  England  liability  for  costs  was 
not  known  to  the  common  law ;  it  was  in- 
troduced by  the  statute  of  Gloucester(c) ; 
and  the  exemption  of  the  Crown,  so  far 
as  ib  may  have  existed,  arose  from  an 
omission,  the  Crown  not  having  been 
mentioned  in  the  statute.  Mr.  Justice 
Blackstone  says,  in  the  passage  (3rd  vol. 
p.  400)  before  referred  to,  that  it  is  beneath 
the  dignity  of  the  Crown  to  receive  costs. 
But  there  are  many  cases,  under  statutes, 
in  which  the  Crown  receives  costs,  which 
is  certainly  not  more  beneath  its  dignity 
than  to  pay  them.  So  great  is  the  hard- 
ship of  the  exemption  of  the  Crown  from 
costs  in  charity  informations  deemed  to 
be,  that  relators  are  joined  as  parties  with 

he  officer  of  the  Crown  for  the  sole  pur- 
pose of  being  answerable  for  costs  to  the 
opposite  party.     But  in  England  and  Ire- 

and  there  is  a  diversity  of  practice  aa  to 
./his  prerogative — The  King  v.  Ha98ell,{d) 


(a)  Reported  in  15  D.  314. 
lb)  2  Bing.  N.C  189  ;  see  p.  199. 
(c)  6  Edw.  1.  c.  1. 
Id)  1  M*CIe.  110. 


The  Attorney  General  v.  Joyce, (a)  and  in 
Scotland  the  liability  of  public  officers 
suing  on  behalf  of  the  Crown  to  pay  costs 
was  declared  in  the  case  of  the  Lord  dd- 
vocate,  on  behalf  of  Tlie  Lords  of  the  Trea- 
suryy,  CarwphelVs  TrusteeSyih)  which  is,  in 
other  respects  also,  very  similar  to  the 
present  case. 

Attorney  General :  The  costs  in  that  case, 
iu  fact,  were  never  paid. 

Lord  CoTTENHAii:  Because,  I  suppose, 
there  was  nobody  against  whom  any  pro- 
ceedings to  recover  them  could  be  en- 
forced. 

The  Court  certainly  awarded  the  costs 
against  the  Lords  of  the  Treasury.  The 
same  rule  was  recognised  by  Lord  Meadow- 
hank  in  the  case  of  The  King^s  Advocate  v. 
The  Magistrates  of  KirkwaU,{c)  before  re- 
ferred to.  Were  the  rule  as  contended 
for  by  the  other  side,  public  functionaries 
might  take  up  any  man*s  estate,  or  do 
any  tortious  act,  or  bring  actions  ever  so 
absurd,  under  shelter  of  the  prerogative 
of  exemption  from  costs.  The  rule  in 
Scotland  is,  that  where  the  Crown  sues 
directly  by  the  Lord  Advocate,  it  is  not 
liable  for  costs,  but  where  the  Lord  Ad- 
vocate sues  for  a  public  board  then  costs 
may  be  given.  The  seventeenth  section 
of  the  statute  10  Geo.  4.  c.  60.  shows  that 
it  was  not  considered  that  immunity  from 
costs  would  attach  to  the  powers  conferred 
upon  the  Commissioners  of  Woods  and 
I^rests,  for  special  provision  is  thereby 
made  as  to  the  fund  out  of  which  the  costs 
of  suits  at  law  or  in  equity  against  the 
Commissioners  are  to  be  provided. 

LoBD  Chancellob  :  As  the  revenue  was 
vested  in  the  Commissioners  it  was  neces- 
sary that  they  should  be  enabled  to  sue ; 
they  are  substituted  for  the  Crown ;  and 
the  seventeenth  section  is  to  protect  per- 
sons dealing  with  the  Commissioners  from 
personal  liability.  What  do  you  say,  Mr. 
Attorney,  as  to  that  case  of  CawpbelV 
Trustees  ? 

Attorney  General :  The  judgment  of  the 
Court  in  that  case  was  against  the  Lords 
of  the  Treasury,  contrary  to  the  opinion 
of  the  Lord  Ordinary,  The  expenses  have 
not  been  paid. 

The  Lord  Chancellob,  Lord  Brouoham, 
Lord  CoTTENHAM,  and  Lord  Campbell, 
having  referred  to  the  report  of  that  case, 
said  they  found  it  difficult  to  understand 

it.      ^ 

Pemherton  (having  now  arrived)  referred 
to  the  case  of  Monch  v.  Hitshisson,{d)  a 
suit  for  specific  performance,  against  the 
Commissioners    of  Woods    and  Forests. 

(a)  Hayes  (Irel.)  205. 
(6)  14  S.  657. 

(c)  10  S.  328. 

[d)  1  Siin.  280,  and  4  Russ.  121r. 
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The  Commissioners  excepted  to  the  Mas- 
ter's report  on  the  title,  and  the  exception 
was  overruled;  and  the  course  of  the 
Court  in  overruling  exceptions  is  to  give 
costs  against  the  party  excepting.  If  the 
rule  had  been  departed  from,  the  reporters 
would  have  mentioned  the  matter. 

Attorney  General :  In  that  case  the  Com- 
missioners had  signed  the  contract  in  their 
own  individual  names,  and  the  suit  was 
against  them  in  the  same  character. 

Pemberton :  That  could  not  make  any 
difference.  They  were  defending  the  suit 
for  the  Crown. 

Lord  Chancellor:  It  does  not  appear 
to  me  that  there  is  any  invariable  prac- 
tice upon  this  subject.  I  should  hesitate 
before  I  could  come  to  the  conclusion  that 
there  is  a  settled  practice,  as  it  is  said,  in 
the  Courts  of  Scotland  in  cases  of  this 
kind.  It  does  not  appear  to  me  that  that 
judgment,  in  that  single  case  of  Gampheirs 
Trustees t  is  sufficient  to  justify  this  House 
in  coming  to  the  same  conclusion  in  the 
present  case. 

Hope :  Such  a  practice  is  urged  in  the 
other  case  to  which  I  have  referred,  the 
case  of  the  Magistrates  of  Kirkwall,  and 
is  admitted  by  the  counsel  on  the  other 
side. 

Lord  Chancellor  :  I  see  nothing  in  the 
case  to  satisfy  me  that  there  is  anything 
of  the  kind  admitted  by  the  Court  in  that 
case. 

Hope :  It  is  said  that  the  officers  of  ord- 
nance, and  excise,  and  customs  are  liable. 

Lord  Chancellor  :  That  is  said  at  the 
bar ;  but  the  Court  say,  How  can  you 
make  them  liable  ? 

Lord  Brougham  :  I  do  not  see  that  there 
is  any  assent  by  anybody  to  what  the 
counsel  says.  The  Lord  Justice  Clerk 
says,  **  I  should  like  to  know  how  you 
could  make  good  such  a  claim  of  expenses. 
I  think  you  are  bound  to  point  out  the 
fund,  and  how  you  are  to  operate  upon 
it." 

Lord  Chancellor:  I  certainly  do  not 
gee  that  there  is  any  settled  rule  applicable 
to  this  case,  in  the  way  conceived  by  the 
Court  below. 

Pemberton :  Then  I  should  submit  that 
the  question  of  costs  would  be  matter  of 
discretion  with  the  judge ;  and  if  so,  they 
could  not  be  the  subject  of  appeal  to  your 
Lordships*  House,  according  to  the  prin- 
ciple laid  down  in  Owen  v.  Griffiths,  Tod 
V.  Tod,  and  the  other  cases  already  cited. 
If  your  Lordships  find  that  there  is  no 
settled  rule  the  costs  must,  of  course,  de- 
pend upon  the  discretion  of  the  judge. 

Lord  Brougham  :  What  was  intended 
by  the  Lord  Chancellor  was,  that  there 
was  no  settled  practice  to  take  the  Scotch 
cases  out  of  the  general  rule. 

Pewherion :  I  understand  the  Lord  ChaU' 


cellor*s  observation  to  be,  that  there  is  no 
general  rule  of  practice  on  the  subject. 

Lord  Campbell:  It  is  quite  impossible 
that  the  practice  maintained  in  that  case 
in  Scotland  {CarnpheWs  Trustees)  could  bo 
of  any  standing. 

Lord  Chancellor  :  'Ilie  only  case  cited 
to  us  is  that  which  occurred  in  the  same 
year  with  the  present  proceeding. 

Lord  Brougham  :  And  that  case  is  not 
intelligible  to  us  from  the  report.  We 
cannot  consider  it  as  an  authority. 

Lord  Chancellor  :  I  feel  certainly  what 
the  Lord  Justice  Clerk  says,  that  you  are 
bound  to  show  you  can  enforce  the  claim 
against  some  party.  How  can  you  pro- 
ceed to  recover  these  costs  in  the  court 
below  in  case  we  grant  them. 

Pemberton:  We  can  recover  them  by 
action  on  the  judgment,  in  the  usual  way. 
We  do  not  apprehend  that  the  Crown  op 
its  officers  will  abscond  to  avoid  service  of 
process.  We  do  not  think  it  necessary  to 
trouble  the  House  on  the  question  of  re- 
cognisances ;  because,  if  the  appellants 
are  not  liable  to  costs,  of  course  they  are 
not  bound  to  enter  into  recognisances. 

Lord  Brougham  :  1  certainly  agree  with 
my  noble  and  learned  friend  that  the  case 
of  CampheWs  Trustees, (a)  cannot  at  all 
lead  us  to  the  conclusion  that  there  is  a 
different  rule  prevailing  in  Scotland,  from 
that  which  is  held  to  govern  the  question 
as  often  as  it  is  raised  here ;  and  the  other 
case  of  the  Magistrates  of  Kir1cwall,(b) 
appears  to  me,  so  far  as  it  proves  anything, 
to  go  the  other  way. 

I  must  beg  to  enter  my  protest  against 
the  distinction  which  has  been  taken  in 
arguing  this  case,  both  here  and  below,  :is 
to  the  prerogatives  of  the  Crown  being 
different,  where  the  Crown  is  supposed  to 
be  dealing  with  what  is  called  its  private 
and  individual  property,  and  the  public 
property.     The  prerogative  of  the  Crown 
is  precisely  the  same  as  regards  what  is 
called  the  property  of  the  Sovereign,  and 
the  property  of  the  public.     It  is  only 
within    the   last  half    century   that  any 
private  property  has  been  acknowledged 
to  exist  in  the  Crown  at  all(c) ;  prior  to 
that  all  lands  descending  on  the  Crown, 
even  from  ancestors  or  collateral  relatives, 
were  held  jure  coronas.    All  the  property 
of  the  prown  is  held  for  public  purposf»«- 
and  is  Crown  property,  except  that  whit. 
the  individual  Sovereign  has  retained  i 
right  to  deal  with  in  his  private  and  pe 
sonal  capacity  ;     it  is    public  proper 
which  the   Crown    administers    for    t 
maintenance  of  the  State.    With  respe*. 
to  the  Crown  lands,  they  are  as  muc*^. 


(a)  14  S.  657. 
(6)  10  S.  328. 
(c)  39  &  40  Geo.  3.  c.  88. 
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public  property  as  any  other  property  con- 
nected with  the  Consolidated  Fund,  or 
connected  with  any  other  branch  of  the 
revenue ;  those  lands  are  vested  in  the 
Crown  for  public  purposes,  to  maintain 
the  dignity  of  the  Crown ;  and  the  prero- 
gative applies  as  much  to  them  as  it  does 
to  any  other  branch  of  the  revenue  appro- 
priated to  other  services. 

Lord  OorrENHAM  :  I  am  entirely  of  the 
same  opinion.    I  apprehend  there  is  no 
difference — and  it  would  be  strange  indeed 
if  there  could  be  a  diffej^ence — between  the 
prerogative  of  the  Crown  in  Scotland  upon 
this  point,  and    the   prerogative   of   the 
Crown  in  any  other  part  of  the  kingdom. 
The  Attorney  General  in  this  country,  and 
the  Lord  Advocate  in  Scotland,  equally 
represent    the    Crown;     they    are    only 
acting  for  the  Crown,  and  are  not  liable 
for  costs.     Then  is  this,  or  is  it  not,  a 
proceeding    by    the    Lord  Advocate    on 
behalf  of  the  public  ?     Beyond  all  doubt  it 
is.    Whether  the  particular  property  is 
under  the  management  of  the  Lords  of  the 
Treasury,   or  under  the  management  of 
the  Commissioners  of  Woods  and  Forests, 
is  quite  immaterial;  the  suit  is  for  the 
benefit  of  the  public;  and  whether  the 
public  revenue  is  subject  to  an  arrange- 
ment which  leaves  it  in  particular  officers, 
or  in  the  hands  of  the  Crown,  the  preroga- 
tive of  the  Crown  is  not  altered  by  that 
arrangement.     The    public  officer  suing 
for    certain    property  in    Scotland,    the 
great  question  is,  whether  he  is  liable  for 
costs,   because  the  Court  is    of   opinion 
there  was  an  informality  in  the  mode  in 
which  the  Crown  instituted  its  suit.     It 
would  require  a  very  strong  practice  to 
maintain    such  a  point;    but  when    we 
come  to  look  into  the  supposed  authorities 
which  have  been  referred  to,  it  is  clear 
they  are  no  authorities  at  all.     From  the 
case  of  the  Magistrates  of  Kirkwall  it  is 
clear  that  the  i*ule  did  not  exist  prior  to 
1832  ;  no  case  is  referred  to  antecedent  to 
that.     If  the  principle  cannot  be  recog- 
nised, that  case  cannot  be  authority  for 
this  House  to  sanction  this  interlocutor 
of  December  1836,  founded  on  a  decision 
in  the  month  of  March  in  the  same  year. 
I  consider  the  interlocutor  .'of  the  Court 
of  Session  en'oneous  ;  I  think,  therefore, 
your  Lordships  would  do  right  in  revers- 
ing it. 
Lord  Campbell  concurred. 
It  was  accordingly  ordered,  **  That  the 
ra^^er  of  the    respondents'  petition,   to 
lismiss  the  appeal  as  incompetent,  be  re- 
used.    And  it  was  further  ordered  and 
ieclared,  that  according  to  the  usage  of 
this  House  the  Lord  Advocate  for  Scotland, 
when  suing  as  such  on  behalf  of  the  Crown, 
r  in  matters  in  which  the  Crown  is  inter- 
gted,  upon  presenting  an  appeal  to  this 


House,  is  not  required  to  enter  into  re- 
cognisances to  answer  the  costs  of  the 
said  appeal.  And  it  was  further  ordered 
and  aajudgcd,  that  the  said  interlocutors 
complained  of  in  the  said  appeal,  so  far  as 
the  same  relate  to  the  costs  ordered  to  be 
paid  by  the  appellants,  the  Commissioners 
of  Her  MftjesLy's  Woods,  Forests,  Ac,  be 
reversed.  And  this  House  does  not,  under 
the  circumstances,  think  it  necessaiy  to 
give  any  opinion  as  to  the  objection  to  the 
title  of  the  pursuer  to  insist  in  the  action, 
nor  as  to  the  other  matters  contained  iu 
the  said  interlocutors  complained  of  in  the 
said  appeal." 

The  other  appeal.  Lord  Buiiglas  v.  The 
Officers  of  State  for  Scotland,  having  been 
appointed  to  be  further  considered  this 
day- 
Lord  Brougham  moved  the  judgment  of 
the  House : — 

In  January  1827  a  warrant  under  the 
sign  manual,  and  in  September  of  the 
same  year  a  grant  under  the  great  seal  of 
Scotland,  were  issued  to  the  appellant, 
purporting  to  confer  upon  him  for  life, 
the  office  of  chamberlain  and  collector  of 
the  rents,  revenues,  feu  duties,  and  other 
casualties  of  superiority  issuing  and  pay- 
able to  the  Crown  out  of  the  lands  and 
lordship  of  Ettrick  Forest,  with  power  to 
appoint  a  deputy  or  deputies.  There  was 
added  the  further  grant  of  an  annuity  or 
yearly  salary  of  300Z.  to  Lord  Dunglas 
himself,  and  201.  to  his  deputy  or  deputies ; 
and  this  annuity  or  salary  of  320/.  a  year 
is  stated  to  be  as  well  in  consideration  of 
the  said  office  as  out  of  His  Majesty's  royal 
bounty  and  favour  to  the  said  grantee. 
The  rents  and  feu  duties  are  admitted 
upon  the  pleadings  to  consist  of  money 
payments,  which  amount  to  the  fixed  sum 
of  235Z.  78.  7id.  and  never  have  exceeded 
that  sum.  The  waiTant  and  grant  provide, 
that  if  the  annuity  or  salary  of  320L  can- 
not be  obtained  from  the  rents  of  Ettrick 
Forest,  the  diff*erence  shall  be  made  good 
out  of  the  Crown  revenues  in  the  lordship 
of  Dunbar. 

An  action  of  reduction  of  this  grant  was 
brought  first  by  the  Lord  Advocate  on  be- 
half of  the  Crown,  and  of  the  Commis- 
sioners of  Woods  and  Forests ;  and  upon 
the  objection  being  taken  to  the  com- 
petency of  the  parties,  an  action  was  after- 
wards brought  by  the  Officers  of  State, 
with  the  concurrence  of  the  Lord  Advocate, 
on  behalf  of  the  Commissioners.  The 
Court  of  Session  sustained  the  objection 
to  the  competency  of  the  action  as  first 
brought;  and  the  judgment  formed  the 
subject  of  an  appeal.  They  also,  by  a 
majority  of  the  consulted  judges,  sustained, 
in  the  second  action,  the  reasons  of  re- 
duction and  set  aside  the  grant,  discharg- 
ing  the  defendants  from  the  conclusion  of 


763]  Tfie  Lord  Advocate  against  Lord  Dumjlas,  1842.  [764 

the  enminous  to  make  repayment  of  the  '  of  such  opinions  taken  in  ancient  times — 
snms  received  by  them,  as  incompetent  in  that  there  was  one  of  great  celebrity 
that  action.  ■        taken  early  in  the  last  century.      An  im- 

It  does  not  seem  necessary  to  go  into  portant  principle  respecting  the  oonsti- 
many  of  the  reasons  upon  which  this  de-  tntional  power  of  the  King  in  this  country 
cision  proceeded ;  one  is  sufficient  to  set  rests  upon  the  opinion  taken  in  the  time 
aside  tnis  grant.  There  can  be  no  ground  of  George  1.;  toe  Judges  (distenHcniibua 
whatever  for  treating  it  as  the  grant  of  an  Baron  Prince  and  /ustice  Ei^e)  reporting 
office ;  it  was  to  all  intents  and  purposes  their  opinion  that  the  care  and  disposal  of 
the  grant  of  a  pension.  This  appears  the  children  of  the  royal  family  belong  to 
clearly  enough  even  from  the  language  of  the  reigning  sovereign. (a)  The  law  on  this 
the  grant ;  but  the  annexation  of  a  salary  point  has  ever  been  regarded  as  settled  by 
of  320Z.  for  collecting  a  revenue  of  235Z.,    that  opinion. 

at  once  shows  that  it  was  a  pension  out  of  An  objection  has  been  taken  by  these 
the  land  revenues,  which  was  granted  '  appellants  on  the  ground  that  the  sum- 
under  the  colour  or  disguise  of  granting  mons  gave  no  reason  of  reduction,  to 
an  office.  Nor  does  this  disparity  appear  raise  the  question,  whether  the  grant  was 
to  have  been  matter  of  any  doubt  when  !  a  bond  fide  gift  of  the  office,  or  only  a 
the  grant  was  made ;  for  provision  is  ex-  pension  under  colour  of  such  gift.  Sut, 
pressly  made  that,  whenever  the  moneys  of  supposing  that  it  was  necessary  to  specify 
the  said  collection  come  short,  that  is,  the  ,  all  the  reasons  in  the  summons,  ana  that 
moneys  ibr  collecting  which  the  salaries  <  the  general  words  at  the  conclusion  could 
were  granted,  payment  shall  be  made  out  not  cover  the  particular  reason,  and 
ofthe  Crown  rents  of  Dunbar.  This  grant,  ;  supposing  that  the  second  reason  of  the 
therefore,  was  merely  colourable  as  the  summons,  denying  the  power  of  the  King 
grant  of  an  office  ;  it  was  a  shift  for  the  grant  to  make  such  a  grant,  was  not  sufficient, 
of  a  pension,  which  could  not  be  granted  still  there  seem  to  l)e  particular  words 
to  endure  beyond  the  life  of  the  Sove-  quite  sufficient  for  the  purpose.  The 
reign  granting  it(a) ;  and  being  charged  tnird  reason  of  reduction  in  the  sununons 
on  the  land  revenue,  it  was,  in  fact,  an  i  at  the  instance  of  the  officers  of  state,  ex- 
alienation  of  a  portion  of  the  revenue.  If  '  pressly  states  the  grant  to  be — 
the  Sovereign  could  grant  300i.  a  year  « iu^^i  ^^^  j^^pt^  ^^  ^n  aUenation,  and  for  a 
out  of  that  revenue  he  might  have  '  period  beyond  the  Kirg's  life,  under  the  Darra- 
granted  the  whole ;  and  if  he  copld  grant    tive  and  disguise  of  the  cffice  of  chaniberliun." 

any  portion  of  it  during  the  life  of  the        rra.:««     ^     ♦^u     i.i« ,«.  «««=««  ;« 

•^   '^       .!_  -1.1  This   seems  to   be  the  verv  reason  in 

grantee,   there  is  no  conceivable  reason  .         " .  " 

why  he  might  not  in  the  like  manner  have    ^^^4^u^°'i       _«       „„ ,  i.«  «• :^^ 

gra^nted  ihf  whole  away  fron.  the  Crown  ,  ,^^  f.^Ahe'sTr^enX^nTe'^iUS^'t 

in  perpe    i  y.  «^^„;j««  I  the  commencement  of  their  reigns,  have 

It  thus  becomes  unnecessary  to  consider    .  .   .._  ^  ..^,  „     .,  ^  t 5n  Ir  *i,« 

,    .       4.1  ^  n«^^«    u««  %^p  ,,«->«+,•„ ^    lu  recent  times  tied  up  the  hands  of  the 

what  power  the  Crown   has  of  granting    „.._._^g:_g   Sovereigns       There    anneara 
the  office  of  chamberlain  for  the  life  of  the    s^ccefesive   Sovereigns.      mere    api^ars, 

.V         ^     .  I  • „    •     4.^„i.u   «^    however,  no  reason  lor  coming  to  a  differ- 

grantee ;    became  this  was  in  truth  no  conclusion  on  this  subject  from  diat 

grant  o    the  office.      But  it  may  be  ob-  ,     ^^  j    ^    j^     .    ,   J    ^  j       ^ 

served  that  a  xery    strong  opinion  was    ""*^"  ■«=  '^  "    "'   "      j     6      "  rS„_ 

given  by  the  learned  judges  of  the  Exche-    '""^«"*  t^  P*''**'-"-*;'^  Lord/«/»ey,  after 

?uer  i/ Scotland  in\^l.  in  a  case  in  ^.^^^\^'''';*"f  rl^^'^JtTTn^^K.  ^'^ 
which  a  grant  for  life  had  been  made  of    CiTil  List  Acts. yfc)    ITie  grant  of  the  pen- 

the  chamberlainship  of  Ross,   and  600Z.  ; 

Eer  annum,  to  Lord  Sutherland.     Their  |      (o)  11  St.  Tr.  1195. 
ordships  remonstrated  with  the  Treasury  '      (6)  "  When  the  surrender  of  the  hereditary 
on  the  ground,  expressly  stated  by  them, 
that  no  such  grant  could  be  made  either 

for  life  or  years.     Although  this  may  be  .  .      , 

said  to  be  in  some  sort  an  extra-judicial  |  I-'^iited  Kingdom  in  the  very  way  that  was  to 
opinion,  it  is  yet  entitled  to  great  respect  '  ^^'^  ^^Si  expected  from  their  relative  situa- 
considering  the   quarter   from   which    it    ^I,«°?-     The  hereditary  revenues  of  both, 

Yi  •         11  1 4.^  o«„  «^+v;««    think,  were  regularly  surrendered;  and  the 

comes.     It  IS  well  known-to  say  nothing  |  ^^^^^^^  them  assumed  simultaneously  by 

(a)  Tensions  on  the  English  Civil  List  were  ;  liameiit ;  but  the  difference  in  the  mode  of 
granted  only  for  the  life  of  the  Sovereign  posal  was  that  those  of  England  were  carri€< 
(1  Anne,  st.  1,  c.  7,  ss.  5  &  7),  but  were  invari-  once  to  the  Consolidated  Fund,  out  of  wh 
ably  renewed  by  Parliament  at  the  beginning  the  whole  amount  of  the  English  Civil  List '« 
of  the  new  reign.  See  Sir  Robert  Peel's  speech  thereafter  to  be  defrayed  ;  while  those  of  S. 
in  the  debate  on  Pensions  on  the  Civil  List,  |  land  were  necessarily  left,  but  expressly  ui 
December  8,  1837,  and  the  precedents  there  ,  parliamentary  direction,  to  answer  the  lo 
cited.— Hansard,  vol.  29,  p.  8G2.  \  charges   in   that  country   to  which    they  1 


revenues  of  the  Crown  was  finally  resolved  on 
at  the  accession  of  George  3,  it  appears  to  have 
been  carried  into  effect  as  to  both  parts  of  the 
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sion  in  this  case  appears  to  be  wholly 
inconsistent  with  these  provisions.  The 
judgment,  therefore,  which  is^  appealed 
from,  on  the  redaction,  must  be  affirmed. 
Lord  Campbell:  I  would  merely  take 
notice  of  one  point  which  arose,  to  which 
my  noble  and  learned  friend  has  referred, 
namely,  the  construction  of  the  Civil  List 
Acts.  It  seems  to  me  that  the  learned 
judges  below  have  thrown  out  some  ex- 
pressions upon  that  subject  which  are 
hardly  to  be  defended,  because  they  sup- 
posed that  the  King,  by  his  speech, 
surrendered  all  his  land  revenues  for  ever 
to  the  use  of  the  public,  and  that  there 
was  only  a  re-grant  by  Act  of  Parliament 
for  his  own  life.  It  seems  to  me  that  that 
is  an  erroneous  view  of  the  subject,  because 
the  King's  speech  would  operate  nothing ; 
it  was  only  an  intention  indicated  gra- 

hitherto  heen  appropriated ;  and  granted  back 
to  the  Sovereign  for  the  term  of  his  life  ex- 
pressly, under  burden  of  all  these  charges,  and 
with  a  reserved  power  to  the  Parliament  of  dis- 
posing of  any  accruing  surplus ;  which  power 
was  afterwards  distinctly  exercised  by  the  Act 
of  .50  Geo.  3.  c.  111.,  in  virtue  of  his  original 
surrender ;  and  also  by  several  Acts  of  his  im- 
mediate successor It  was 

not  till  the  accession  of  his  late  Majesty 
William  4,  when  it  had  been  determined  to 
break  up  the  separate  or  local  treasury  arrange- 
ments of  this  country,  and  to  consolidate  the 
whole  in  the  London  offices,  that  such  a  trans- 
ference" (to  the  Consolidated  Fund)  "  was 
directed,  ihe  terms  of  general  sunender,  in  so  far 
as  they  related  to  the  hereditary  revenues, 
being,  however,  precisely  the  same  as  in  the 
two  former  reigns." — Opinion  of  Lords  JeflFrey, 
FuUerton,  and  Cunningham,  1  Dunl.  B.  &  M. 
2nd  S.,  317.  See  further  as  to  Scotch  pensions, 
May's  Constitutional  History  (6th  edit.)  vol.  1. 
257,260,261. 


oiouflly  by  the  sovereign,  that  he  was 
willing  to  enter  into  such  an  arrangement 
if  Parliament  should  approve  of  it ;  and 
all  these  Civil  List  arrangements  are  only 
for  the  life  of  the  sovereign,  and  are 
carried  into  effect  by  Acts  of  Parliament. 
With  this  qualification  I  entirely  agree 
with  the  views  taken  by  the  learned  judges 
in  the  court  below,  who  considered  this 
as  a  mere  disguise  for  granting  a  pension 
under  the  name  of  an  office ;  and  1  think 
that  the  third  reason  is  quite  apparent, 
and  covers  it  most  expressly,  though  I 
think  one  of  the  learned  judges  intimates 
his  opinion  that  the  objection  is  not  raised. 
It  seems  to  me  that  this  is. clearly  the 
grant  of  an  annuity  under  the  name  of  an 
office,  and  that  that  annuity  undoubtedly 
fell  in  upon  the  death  of  the  sovereign  who 
granted  it. 

Lord  Brouoham  :  I  ought  to  mention  to 
yoar  Lordships  that  my  noble  and  learned 
friend  (Lord  Cottenham)  who  is  not  now 
present,  entirely  agrees  with  my  noble 
and  learned  friend  and  myself  in  our  view 
of  the  case.  The  main  ground  upon  which 
I  wished  to  look  into  the  case  was  to  see 
that  that  very  objection  was  raised ;  for 
with  respect  to  the  pleadings  I  thought 
that  there  must  be  some  ground  for  the 
objection  which  was  urged  ;  but  when  we 
came  to  look  at  them  the  word  '*  disguise  " 
put  it  out  of  question.  I  move  that  the 
interlocutors  be  affirmed. 

The  second  appeal  was  accordingly  dis- 
missed, and  tne  interlocutors  therein 
complained  of  were  affirmed. 


Materials  ilidr  use  of. — The  ahove  report 
is  taken  from  9  CI.  &  P.  17t3.  The  separate 
report  in  1  Bell,  App.  .537  has  also  heen  con- 
sulted. 
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VISCOUNT  CANTERBURY  agaimt  THE  QUEEN. 


JUDGilENT  OF   LORD    LyNDHURST,   L.C.,   ON    A   GENERAL    DEMURRER  TO    A 

Petition  of  Right,  May  3  and  4;  June  29,  1842;  February  11, 
1843.     (Reported  in  1  Ph.  306,  12  L.J.  N.S.  281,  and  7  Jur.  224.) 

Ill  1834  (4  Will.  4.)  the  Royal  Palace  of  Westminster,  including  the  Houses  of  Parliament  and 
the  residence  asiiigued  to  the  Speaker,  was  burnt  down,  owing,  as  was  alleged,  to  the  negligence  of 
the  servants  of  the  Commissioners  of  Woods  and  Forests.  In  1840  (3  Vict.)  the  Speaker  presented 
a  Petition  of  Right  claiming  10,000/.  damages  for  the  less  of  his  plate,  furniture,  &c. 

1.  Petition  of  Riyht{d) — Negligence  of  Crown  Servants  ^Demise  of  the  Croum, 

A  petition  of  right  will  not  lie  against  the  Cro\vn  for  damages  for  injury  occasioned  by 
the  negligence  or  misconduct  of  i>ersous  in  the  senice  of  the  Crown,  however  appointed. 

Quare,  whether,  supposing  such  a  petition  to  lie,  a  wrong  committed  in  the  reign  of  one 
Sovereign  could  be  made  the  subject  of  a  petition  against  his  successors. 

2.  6  Anne  c.  31. — Accidental  Fires — Negligence  of  Oimers'  Servants. 

Quare,  whether  in  the  case  of  a  fire  occasioned  by  the  negligence  of  his  serrants,  the 
master  is  within  the  protection  extended  by  6  Anne,  c.  31.  to  persons  in  whose  house  a 
fire  shall  accidentally  begin. (6) 


(a)  See  now,  as  to  procedure,  23  &  24  Vict.  c.  34. 
(h)  See  Filliter  v.  Phippard,  11  Q.B.  347. 

Viscount  CAXTERBUKy  against  The  Queen,    endorsed  upon  the  petition  had  made  it 

,  .  ,   !  ^^^  duty  of  the  Lord  Chancellor  to  put  the 

This  was  a  Petition  of  Right,  m  which  '  claim  in  a  proper  train  of  investigation, 
the  petitioner,  the  Right  Honourable  j  and,  for  that  purpose,  to  give  the  peti- 
Charles  Mamiers- Sutton,  Viscount  Canter-  j  tioner  a  record  upon  which  a  writ  of  error 
hury,(a)  claimed  compensation  from  the  !  would  lie(a) ;  and,  therefore,  that  unless 
Crown  for  the  loss  of  property  sustained  |  the  Attorney  General  was  willing  "  to  con- 
by  him,  whilst  Speaker  of  the  House  of  fg^^  the  suggestions  of  the  petition  "  and 
Commons,  in  the  great  fire  which  de- 1  take  issue  upon  it  by  general  demurrer,  a 
stroyed  the  Houses  of  Parliament  in  1834.  '  commission  was    as    much  a  matter   of 

The  petition  was  presented  in  the  year  right  in  a  proceeding  of  this  nature  as  an 
1840,  and  was  delivered  by  Her  Majesty  ;  original  writ  was  in  litigation  between 
to  the  Lord  Chancellor  (Lord  Cotlenham)  |  subject  and  subject. 

with  the  usual  indorsement,  "  Let  right  •  tj^^  j^^^.^  Chancellor  reserved  his  judg- 
be  done."  An  application  was  their  made  t  ment,  observing,  however,  that  from 
to  his  Lordship  that  a  commission  might  searches  which  he  caused  to  be  made  in 
issue  to  inquire  of  the  truth  of  the  allega-  ^  reference  to  the  late  case  of  the  Baron  de 
tiona  in  the  petition.  The  Attorney  Gene-  Bode,[h)  in  which  a  similar  point  had  been 
ral  (Sir  Frederick  Pollock){h)  contended,  raised  by  the  Attorne^f  General,  and  which 
on  behalf  of  the  Crown,  that  the  issuing  ^^s  then  standing  for  judgment,  he  had 
of  such  a  commission  was  not  a  matter  ascertained  that  there  was  no  case  to  be 
of  right  but  of  discretion ;  and  that,  even  found  in  which  the  Chancellor  had  refused 
if  the  facts  stated  in  the  petition  should  to  direct  proceedings  upon  a  Petition  of 
be  found  to  be    true,   the  claim  of   the  '  Right. (c) 

petitioner    was    liable    to    various    insu- 1  

perable  objections  in  point  of  law.  The  j  His  Lordship  having  on  a  subsequent 
case    was,   therefore,  one    in    which  the    day  intimated  his  intention   to  issui 

Lard    Chancellor    would    be  justified    in 

stopping  the   proceedings   in-    liuiine    by        („)  j^^^  ^br.  Prcrog.,  p.  46. 

refusing  a  commission.    On  the  other  side        ^^^)  4  j^^.  545  ^nd  2  Ph.  85.    The  judgn 

it  was  argued  that  the  Queen  s  mandate  j  ^vas  to  apply  to  the  present  case  as  well. 

(c)  As  to  the  power  of  the  Crown  to  w 


(a)    Speaker  of    the    House    of    Commons, 
1817-1834. 
(6)  Afterwards  Lord  Chief  Baron. 


hold  the  indorsement,  and  now  the  fiat  iin. 
23  &  24  Vict.  c.  34.,  see  Incin  v.  Gr 
8  F.  &  F.  635,  and  Tohin  v.  Reg.  14  C.B.  (X.g 
at  p.  521. 
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commiesion,  it  was  arranged  that,  aa  there  I  other  parts  of  the  palace,  including  the 
was  no  snbstantial  dispute  as  to  the  facts,  i  Speaker's  House,  whereby  diyers  articles 
the  statements  of  the  petition  should  be  '  of  furniture,  books,  prints,  plate,  and 
modified  in  such  a  manner  as  to  enable  |  other  effects  of  the  petitioner  which  he 
the  Attorney  General  to  meet  it  by  a  had  there  deposited  for  the  necessary  and 
general  demurrer.  |  convenient  occupation  of   the  house  by 

The  petition  was  accordingly  amended,  himself  and  his  family,  to  the  value  of 
The  case  made  by  it  as  so  amended  was,  i  about  7,000^,  were  burnt  and  destroyed, 
in  substance,  as  follows : —  and  the  rest,  to  the  value  of  3,OO0Z.,  were 

That  on  the  16th  of  October  1834  the  greatly  damaged." 
petitioner,  as  Speaker  of  the  House  of  The  petition  prayed  that  the  Attorney 
Commons,  occupied  a  house  forming  part  General^  being  attended  with  a  copy 
of  the  Uoyal  Palace  at  Westminster,  and  thereof,  might  be  required  to  answer  tne 
communicating  internally  with  the  other  same,  and  that  the  petitioner  might 
parts  thereof,  the  said  house  having,  by  a  thenceforth  prosecute  his  complaint  there- 
royal  message  from  his  late  Majesty  Kmg  in,  as  might  be  necessary  against  the 
George  3  to  the  House  of  Commons  in  the  i  said  Attorney  General  as  representing  the 
year  1794,  been  appropriated  to  the  use  of  ,  rights  and  interests  of  Her  Majesty,  and 
the  Speaker,  and  having  ever  since  been  also  against  such  other  persons,  if  any, 
occupied,  in  pursuance  of  such  appropria-  '  and  in  such  other  manner  as  need  mignt 
tion,  by  the  Speaker  for  the  time  being  as  ,  require ;  and  that  for  that  purpose  he 
his  official  residence ;  that  during  that  '  might,  if  necessary,  have  leave  to  make 
period  it  had  from  time  to  time  been  |  the  Attorney  General  and  such  other  per- 
repaired  at  the  public  expense  by  grants  '  sons  parties  thereto,  and  to  pray  such 
of  money  voted  by  Parliament  for  the  I  relief  in  the  premises  as  under  the  circum- 
purpose ;  but  that  the  Speaker's  occupa-  |  stances  should  be  just, 
tion  had  always  been  permissive  merely,  '  To  that  petition  the  Attorneij  GsneraX 
and  sabject  to  resumption  by  the  Crown  ,  put  in  a  general  demurrer,  which  now 
at  its  pleasure ;  and  that  in  one  instance,  came  on  to  be  argued, 
which  occurred  in  the  year  1821,  when  the  \  The  Attorney  General,  Tioiss,  Wadding- 
petitioner  was  also  Speaker,  his  late  torif  and  Wray  appeared  in  support  of  the 
Majesty  King  George  4  having  occasion    demurrer. 

for  the  use  of  the  house,  the  petitioner  i      Sir  TJwmas  Witdeia)  and  Serjeant  Man* 
and  his  family  had,  by  the  command  of ;  ning  for  the  petitioner. 
His  Majesty,  quitted  it  for  two  days  during        The  argument  turned  upon  the  following 
which  it  was  occupied  exclusively  by  His  ^  questions ; — 

Majesty  and  his  suite.  That  on  the  16th  i  1.  Whether  the  protection  given  by  the 
of  October  1834,  a  certain  room  in  the  '  statutes  of  6  Anyi.c.  31,  s.  6.  and  14  Geo.  3. 
said  palace,  also  forming  part  thereof,  !  c.  78,  to  a  party  in  whose  house,  or  on 
being  about  to  be  fitted  up  for  the  use  of  whose  estate  a  fire  should  accidentally 
the  Court  of  Review,  which  had  then  begin,  extended  to  fires  caused  by  the 
recently  been  established,  a  quantity  of  j  negligence  of  the  owner  or  his  servants, 
old  sticks,  called  tallies,  which  had  been  |  or  whether  it  was  confined  to  fires  aris'mg 
formerly  used  at  the  receipt  of  the  Royal  I  from  pure  accident  in  the  limited  sense  of 
Exchequer(a)  and  were  then  deposited  in  j  the  word. 

the  said  room,  were  ordered  to  be  removed  i  On  this  point  counsel  referred  to  Beau- 
and  burnt;  and  that  certain  persons  being  i  lieu  8  case,(&)  Snaggle  cage,(c)  Tuhervill  v. 
servant-s  of,  and  acting  under  the  autho-  |  8 tamp, {d)  Vaughan  v.  Menlove,{e)  Shaw 
rity  of  the  Commissioners  of  Woods  and  v.  Bobherds.if)  IBla.  Com.  431 ;  Com.  Dig. 
Forests,  who  had  the  ordering  and  super- '  Action  on  the  Case  for  Negligence,  A.  6  ; 


intendence  of  all  repairs  and  works  re 
quired  to  be  done  at  the  palace,  for  the 
purpose  of  consuming  the  tallies,  placed 
them  in  the  stoves  used  for  warming  the 
House  of  Lords,  which  also  formed  part 
the  said  palaice  and  communicatect  in- 
■nally  with  the  other  parts  of  it ;  '*  but 
jy  so  placed  them  negligently,  care- 
sly,  and  improperly,  and  in  such  exces- 
e    and    improper   quantities    that    by 
dans  thereof  tne  stoves  became  over- 
rated and  caused  a  fire  to  break  out  in 
9  House   of  Lords,  which  extended  to 


)  See  Hall's  Antiquities  of  the  Exchequer. 
»    67432. 


Ih.  Pleader,  2,  P.  3. 

It  was  further  argued  on  behalf  of  the 
Crown  that  the  petitioner  had  been  a  gra- 
tuitous occupani}  of  the  Royal  Palace,  and 
that  the  owner,  even  of  a  private  house,  was 
under  no  liability  to  his  guests  any  more 
than  to  his  servants  for  accidents  of  this 
nature.    On  the  other  hand,  it  was  insisted 


(a)  Afterwards  Lord  Truro,  L.C. 

(6)  Y.B.  2,  H.  4,  18  pi.  5. 

(c)  Cro.  Eli».  10,  pi.  5. 

((2)  1  Salk.  13;  12  Mod.  152. 

(e^  4  Scott,  244. 

(/)  6  A  &  E.  75. 
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that  the  permission  to  occupy  the  house 
in  question,  was  to  be  consiaored  part  of 
the  Speaker's  salary,  and  that,  even  if  it 
were  not  so,  negligence  and  injury  give 
a  cause  of  action  ;  and  bailees  without  re- 
ward are  held  liable  on  this  ground — 
Parry  v.  Boberi8,(a)  Beauchamp  v.  Fow- 
leyAh)  Wilkinson  v.  CoverdalCfic)  DartnaU 
V.  Howard,{d)  Coggs  v.  Barnard.(e) 

2nd.  Whether  even  assuming  that  the 
persons  whose  negligence  caused  the  fire 
were  the  servants  of  the  Crown  (for  it  was 
insisted  that  they  were  the  servants  of 
the  Commissioners  of  Woods  and  Forests, 
and  not  of  the  Crown),  the  Sovereign  was 
responsible  for  the  consequences  of  their 
iiegligeiice. 

It  Was  contended,  in  support  of  the 
demurrer,  that  the  maxim,  **  the  King 
can  do  no  wrong,"  applied  to  civil  torts 
as  well  as  to  criminal  acts ;  and  that 
the  Crown,  by  virtue  of  its  preroga- 
tive, was  exempt  from  all  imputation  of, 
and  consequently  from  all  liability  for, 
wrongs  committed  by  its  servants  in  the 
discharge  of  their  duties ;  that,  as  a  con- 
sequence of  that  principle,  it  had  been  laid 
down,  that  the  King  could  not,  in  his  own 
person,  arrest  a  subject,  though  his  ser- 
vant might ;  because,  if  the  arrest  were 
wrong,  the  subject  could  not  have  his 
action,  whereas  the  servant  was  liable, 
though  the  Act  were  done  in  the  presence 
of  the  King  and  by  his  authority. (,/") 
But  for  such  prerogative  exemption  of  the 
Crown,  claims  of  this  kind  would  be  of 
common  occurrence,  as  in  the  familiar 
instance  of  merchant  ships  being  run 
down  or  damaged  by  ships  of  the  Royal 
Navy.  Lastly,  the  surrender  made  by  the 
Crown  at  the  beginning  of  every  reign,  of 
its  hereditary  revenues,  in  consideration 
of  a  parliamentary  appropriation  for  the 
expenses  of  the  Civil  List,  without  any  pro- 
vision being  made  for  the  satisfaction  of 
claims  of  this  description,  had  not  only 
divested  the  Crown  of  any  fund  upon 
which  a  judgment  in  the  nature  of  dam- 
ages could  be  enforced,((7)  but  was  itself  a 
strong  circumstance  to  show  that  the  law 
recognised  no  such  liability  in  the  Crown 
as  was  sought  to  be  enforced  by  this 
petition. 

For  the  petitioner  it  was  contended, 
that  even  supposing  that  the  parties  who 
did  the  injury  were  the  servants  of  the 
Commissioners,  yet,  inasmuch  as  the  ser- 


(a)  2  A.  &  E.  1 18. 
(6)  1  Moo.  &  Rob.  38. 
(c)  1  Esp.  75. 
(rf)  4  B.  &  C.  919. 
(c)  2  Ld.  Raym.  345. 
(/)  2  Inst.  186. 

{g)  Macbeaih  v.  Haldim  and,  1  T.R.  172  j  the 
Bankers*  case,  14  Su  Tr.  1. 


vice  in  which  tkey  were  engaged  at  the 
time,  waa  not  within  the  sphere  of  the 
duties  imposed  upon  the  Commissioners 
by  the  Act  of  Parliament, (a)  but  an  extra- 
ordinary service  in  which  the  Commis- 
sioners were  employed,  as  any  other  agents 
might  have  been,  by  the  express  order 
of  the  Sovereign,  the  Crown  was  liable 
as   the  ultimate  principal — NicfioUon   ▼. 
Mounsey,(b)  Stone  v.  CariwrigJUXc)  Btuhx. 
Steinman.(d)    The  maxim  that  the  King 
can   do  no  wrong   means  that  the  pre- 
rogative of  the  Crown  does  not  extend  to 
doing  any  wrong  to  a  subject — Bac.  Abr.. 
Prerogative,  E.  1. ;  1  Bla.  Com.  238,  241. 
243;     Com.    Dig.    Prerogative,     D.    78; 
Plowd.  233, 236 ;  Staunf.  rrerog.42  ;  Shep- 
herd's  Abr.  pt.  3  Prerogative,  p.  48.     The 
construction  put  upon  it  by  the   other 
side,  was  incompatible  with  the  dignity  of 
the  Crown,  and  with  the    rights  of  the 
subject ;  the  true  meaning  of  the  maxin 
was,  that  the  Crown  had  no  right,   by 
virtue  of  its  prerogative,  to  do  or  autho- 
rise any  act  to  be  done,  which,  if  done 
by  a  private  individual,  would  be  a  wrong. 
There  was  nothing  to  impugn  the  dignity  of 
the  Crown  in  holding  it  liable  for  an  injury 
done  to  its  subjects ;  and  no  authority  could 
be  shown  for  saying   that  it  has  a  pre* 
rogative  to  inflict  injury.    As  to  criminal 
injuries,   the  individuals  inflicting  them 
are  responsible  because  what  is  done  by  an 
unauthorised  order  cannot  be  imputed  to 
the  Crown ;  but  in  the  case  of  civil  injuries, 
compensation  is  paid  by  the  Crown. — 1 
Bla.  Com.  242 ;  4  Bac.  Abr.  38t> ;  Com.  Dig. 
Action,   c.   1 ;  4  Inst.    55a,    55t;   Plowd, 
489;    Fitz.  Abr.  tit.  Petition,  3.       It  is 
an  established  rule  that  prerogatives  must 
be  for  the  good  of  the  people,  otherwise 
they  ought  not  to  be  allowed  by  the  law 
— Borke  v.    Dayrell.{e)    No  argument  in 
favour  of  the  supposed  exemption  of  the 
Crown  could  be  legitimately  founded  upon 
the  modern  practice  of  suiTendering  the 
royal  revenue  to  the  service  of  the  State, 
for,  if  the  liability  existed,  it  could  not  be 
doubted  that  the  public,  which  was  in- 
terested in  maintaining  the  dignity  of  the 
Sovereign,   would,    through  Parliament, 
provide  the  means  by  giving  the  party  the 
fruits  of    his  judgment,   and  would  not 
allow  an  arrangement  entered  into  solely 
with  a  view  to   the  more  convenient  ad- 
ministration of  the  revenue,   to  stanr* 
the  way  of  the  enforcement  of  a  just 
legal  right. 

3rd.  Whether  a  Petition  of  Right  t. 
form  of  proceeding  applicable  to  a  cl 

(a^  2  Will.  4.  c.  1. 

(b)  15  East,  384. 

(c)  6  T.R.  411. 
(rf)  1  B.  &  P.  404. 
(€)  4T.ll.  402;  see  p.  410. 
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for  unliquidated  damages.  On  this  point 
it  was  contended,in  support  of  the  petition, 
that  a  Petition  of  Right  would  lie  against 
the  Crown,  wherever  an  action  would  lie 
against  a  subject;  the  only  reason  why 
an  action  did  not  lie  against  the  King 
was  the  technical  reason,  that  the  King, 
from  whom  all  judicial  process  issued, 
could  not  issue  process  against  himself — 
Com.  Dig.  tit.  Prerog.  D.  78.(a)  Other- 
wise the  remedy  by  Petition  of  Bight 
would  not  be  co-extensive  with  that  by 
action,  and  there  would  be  cases  in  which 
a  right  would  exist  without  a  remedy. 
The  absence  of  precedent  would  be  no 
answer,  for  if  the  right  existed,  there  must 
necessarily  be  some  mode  of  enforcing  it, 
and  it  would  not  be  pretended  that  there 
was  ary  but  a  Petition  o\  Right ;  there  was 
a  precedent,  however — the  case  of  Gervais 
de  GUfion,{h) — a  Petition  of  Right  claim- 
ing compensation  from  the  Crown  for  an 
alleged  injury  to  the  petitioner's  land,  and 
in  which  no  objection  appeared  to  have 
been  taken  to  the  form  ol  the  proceeding 
as  being  inapplicable  to  a  claim  of  that 
nature.  Another  case  was  also  cited  from 
the  Tear  Book,  17  Edw.  3,  f.  59,  pi.  58,  as 
an  instance  in  which  a  Petition  of  Right 
had  been  brought  upon  an  alleged  tort  on 
the  part  of  the  Crown. 

For  the  Crown  it  was  contended  that 
the  remedy  by  Petition  of  Right  was 
applicable  only  to  cases  where  property 
of  the  subject  was  unjustly  detained  by  the 
Grown,  or  where  the  subject  claimed  a 
debt  due  to  him  from  the  Crown  by  con- 
tract— Staunford.(c)  The  proceedings  in 
Oervais  de  CUftoris  case  bore  too  little 
resemblance  to  those  upon  a  Petition  of 
Bight,  to  be  of  any  value  as  a  precedent 
in  a  case  like  the  present,  and  in  that 
case  damages  were  not  finally  obtained. 
If  any  such  precedent  had  existed,  Lord 
Somers  in  his  judgment  in  the  Bankers' 
case,(d)  would  not  have  failed  to  notice  it, 
as  it  was  material  to  his  argument  to  show 
the  utmost  limits  to  which  that  remedy 
extended. 

4th. '  Whether  the  reigning  Sovereign 
was  liable  to  mnke  compensation  for  a 
wrong  done,  by  the  servants,  and  during 
the  reign,  of  his  predecessor. 

It  was  argued  in  support  of  the    de- 
murrer, first,  that  the  Queen  was  not  the 
'sonal  representative  of  the  late  King  ; 

^a)  See  Stubbs' Constitutional  History(1890), 
.  2,  p.  280,  and  authorities  there  cited,  and 
de  on  Petition  of   Right,  pp.   2-5,   as  to 
.ither  an  action  lay  against  the  Crown  before 
i  reign  of  Edward  I. 
(h)  Y.B.  22  Edw.  8,f.  5,  pi.  12. 
(c)  Tit.  Petition,  eh.  22,  tit.  Prerog.  c.  15, 
•3. 
I  14  St.  Tr.  89. 


and,  secondly,  that  if  she  were,  the  case 
was  within  the  rule  actio  personalis  mO' 
ritur  cum  persona.  On  the  ocher  hand,  it 
was  contended  that  on  the  principle  that 
the  King  never  dies,  all  acts  done  and 
orders  given  by  the  Crown  at  any  time 
in  the  exercise  of  its  royal  authority, 
must  be  taken  as  the  acts  and  orders 
of  the  reigning  monarch.  The  rules 
which  regulated  the  succession  to  private 
rights  and  liabilities  did  not  apply  to  the 
Crown.  For  instance,  the  right  of  pre- 
sentation to  vacant  benefices,  which,  in 
the  case  of  private  individuals,  passed  to 
the  personal  representative,  in  the  case 
of  the  Sovereign,  vested  on  his  death  in 
the  successor  to  the  throne  ;  and  if  each 
Sovereign  represented  his  predecessor  for 
the  purpose  of  succession  to  property,  it 
would  seem  to  follow  that  he  should  also 
represent  him  for  the  purpose  of  succes- 
sion to  liability. 

The  following  cases  and  authorities  were 
cited  upon  this  branch  of  the  argument  :— 
Case  of  the  Duchy  of  Lancaster, (a)  Soldiers^ 
case,(&)  EvereVs  case,(c)  the  Abbot  and  Con^ 
vent  of  Warden* 8  case,(i)  Gervais  de  Clif' 
ton's  case,(c)  Robert  de  Clifton's  case,(/) 
and  the  Princess  Olive's  ca3e,(^)  Brooke, 
Abr.  Qua.  Imp.,  pi.  25,  27,  47;  1  Bla. 
Com.  249.     Cur,  adv.  vult.    Feb.  11, 1843. 

LoBD  Chang  ELLOB :  This  was  a  demurrer 
by  the  Attorney  General  to  a  petition  of 
right. 

The  first  question  was  whether  as  be- 
tween one  subject  and  another  an  action 
can  be  maintained  for  damage  through 
fire  in  a  dwelling-house  occasioned  by  the 
negligence  of  the  owner  or  his  servants. 

By  the  6  Ajiu.  c.  31.  s.  6,  it  was  enacted 
that — 

''no  action  should  be  maintained  agaiu>it  any 
person  in  whose  house  or  chamber  any  fire 
should  accidentally  begin.*' 

Sir  William  Blackstone,  in  his  Commen- 
taries (vol.  1,  p.  431),  observes  that — 

"by  the  common  law,  if  a  servant  kept  his 
master's  fire  negligently  so  that  his  neighbour's 
house  was  burnt  dovm  thereby,  an  action  lay 
against  the  master.     But  now," 

he  says, 

"by  statute  6  Ann.  c.  31.  the  common  law  is 
altered,  for  that  statute  ordains  that  no  action 
shall  be  maintained  against  any  in  whose  house 
or  chamber  any  fire  shall  accidentally  begin, 
for  their  own  loss  is  sufficient  punishment  for 
their  own  or  their  servant's  carelessness." 


(a)  riowd.  212  ;  Dyer,  209,  232. 

(6)  6  Rep.  27a. 

(c>  Rvley'8  Plac.  Pari.  251. 

id)  lb.  262. 

(e)   Ubi  stiprcL. 

if)  18  Edw.  2  ;  1  Rot.  Pari.  416. 

iy)  Add.  255  and  1  St.  Tr.  N.S  1274. 
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He  thus  btates  it  distinctly  as  his  opinion 
that  for  a  fire  in  a  dwelling-hoase,  origi- 
nating in  the  negligence  either  of  himself 
or  his  servant,  the  master  is  not  respon* 
sible.  No  authority,  indeed,  or  decision 
is  referred  to  in  support  of  this  opinioE, 
nor  does  the  learned  author  explain  how 
this  construction  of  the  Act  is  to  be  re- 
conciled with  the  words  '*  shall  acci- 
dentally begin."  But  although  this  work 
has  gone  through  many  editions  and  has 
been  subjected  to  much  criticism,  no  ob- 
servation that  I  can  find  has  ever  been 
made  upon  this  passage,  or  any  objection 
urged  against  it.  I  may  farther  observe, 
that  although  cases  of  damage  from  the 
burning  of  honses  occasioned  by  negli- 
gence have  doubtless  frequently  occurred 
since  the  statute,  I  do  not  recollect,  in 
the  course  of  a  pretty  long  professional 
life,  any  instance  of  an  action  having  been 
brought  to  recover  compensation  for  this 
species  of  injury,  nor  do  I  find  in  the 
books  any  trace  of  such  a  proceeding. 

The  learned  counsel  for  the  petitioner 
adverted  to  the  previous  state  of  the  law 
for  the  purpose  of  explaining  what  he 
supposed  to  be  the  object  of  the  Legis- 
lature in  passing  this  statute.  Every 
master  of  a  house  or  chamber,  he  said, 
was  bound  so  to  keep  his  fire  as  to  pre- 
vent it  from  occasioning  injury  to  his 
neighbours  and  others.  If  a  fire  broke 
out  in  a  house,  and  burnt  the  adjoining 
dwelling,  or  did  other  damage,  the  master 
of  the  house  in  which  the  fire  began  was 
liable  to  make  compensation  for  the  in- 
jury ;  it  was  not  necessary  to  prove  negli- 
gence ;  the  law  presumed  it,  and  it  was 
stated  in  the  declaration.  The  leading 
authority  referred  to  was  the  Year  Book,  2 
H.  4,  pi.  18,  which,  however,  seems  to  have 
been  differently  interpreted  by  Brooke.(a) 
All  the  authorities  on  the  subject  are 
collected  in  the  different  abridgments, 
viz.,  in  Brooke,  in Bolle,  in  Corny ns^s  Digest, 
in  VineTf  and  other  places.  In  Boilers 
Abridgment  (Action  on  the  Case  (B), 
title  Fire),  they  are  thus  stated  : — 

"  If  my  fire  by  misfortune  burns  the  goods  of 
another  man,  be  shall  have  his  action  on  the 
case  against  me— 2  H.  4.  18.  If  a  fire  breaks 
out  suddenly  in  my  house,  I  not  knowing  it, 
and  it  bums  my  goods,  and  also  my  neighbour's 
house,  he  shall  have  his  action  on  the  case 
against  me— 42  Ai^size  9.  So  if  the  fire  is 
caused  by  a  st^rvant.  or  a  guest,  or  any  person 
who  enters  the  house  with  my  consent.  But 
otherwise  if  it  is  caused  by  a  stranger  who 
enters  the  house  against  my  will." 

This  rule,  it  was  said,  was  founded  on 
the  general  custom  of  the  realm  ;  in  other 

(a)  Br.  Abr.  Actiou  on  the  Case,  p.  30. 


words,  it  was  a  peculiarity  in  the  common 
law. 

It  was  further  observed,  that  in  the 
time  of  Holt  a  doubt  arose  whether  this 
custom  extended  to  a  fire  lighted  in  the 
owner *8  close.  The  question,  said  the 
Chief  Justice,  is  whether  a  special  negli- 
gence need  be  proved  ( thereby  explaining 
the  effect  of  the  custom) ;  and  it  was  de- 
cided by  three  of  the  iudges  against  one 
that  the  action  was  well  brought  upon  the 
custom — Ttihervill  v.  Siainp,(a)  But  in 
that  case  it  was  said  by  BA)lt  that  if  the 
defendant  could  show  that  the  fire  was 
occasioned  by  inevitable  accident,  by  im- 
petuous and  sudden  winds,  and  without 
negligence  of  himself  or  his  servants, 
this  would  constitute  a  good  defence. 

The  result  as  argued  for  the  petitioner 
was  this,  that  the  master  of  a  house  was 
rcsoonsible  for  the  safe  keepmgof  his  fire, 
ana  in  the  event  of  accident  was  only  ex- 
cused by  showing  on  his  part  that  the 
calamity  arose  from  some  superior  cause 
which  he  could  not  resist  or  control ;  and 
that  the  object  of  the  statute  of  Anne  was 
to  correct  this  anomaly,  and  to  put  the 
law  in  this  respect  on  the  same  footing  as 
the  general  law  of  the  country,  namely, 
that  the  party  should  bo  responsible  only 
upon  i)roof  that  the  fire  was  occasioned 
by  actual  negligence  of  himself  or  his 
servants;  that  the  statute  confined  the 
indemnity  to  the  person  in  whose  house 
or  chamber  a  fire  should  accidentally 
begin,  and  that  it  carefully  guarded  against 
extending  it  to  cases  of  negligence. 

It  is  remarkable  that  in  bacon's  Abridg- 
ment, under  the  title  Action  on  the  Case^ 
p.  104,  he  states  that — 

"  it  was  formerlj  holden,  that  if  a  fire  broke  out 
accidentally  in  a  man's  house,  and  raged  to  that 
degree  as  to  bum  his  neighbour's,  that  he  in 
whose  house  the  fire  first  happened  was  liable  to 
an  action  on  the  general  custom  of  the  realm, 
quod  quilibet  ignem  suum  saivo,^^  &c.  "  But 
now," 

he  says, 

"  by  the  statute  6  Ann.  c.  81.  it  is  enacted  that 
'  no  action  or  stiit  or  process  whatsoever  shall 
be  had,  maintained,  or  prosecuted  against  any 
person  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin.* " 

It  seems,  therefore,*  that  the  compiler 
of  that  work,  the  first  edition  of  wl 
was  published  i\ot  many  years  after 
passing  of  the  statute,  considered   t 
this    was    the    true    construction.     1 
clause  imposing  a  pecuniary  penalty  uf 
the  servant,  where  the  fire  is  occasiot. 
by  his  negligence  or  carelessness,  and  su 
jecting  him,  if  it  be  not  paid,  to  impriso 

(a)  1  Com.  83 ;  1  Salk.  18. 
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ment  and  hard  labour,  does  not  affect  the 
question. 

It  is  deserving  of  notice  that  the  statute 
of  Anne  is  confined  to  houses  ;  but  in  the 
case  of  Tubervill  v.  Stamp  the  custom  was 
held  to  apply  to  a  case  where  the  fire  was 
kindled  in  the  defendant's  close.  If  the 
Act,  therefore,  was  intended  to  put  an 
end  to  this  peculiarity  in  the  common 
law,  it  was  obviously  defective.  But  this 
defect  seems,  either  intentionally  or  other- 
wise, afterwards  to  have  been  remedied 
by  the  subsequent  statute,  14  Geo,  3.  c.  78., 
which  enacts  that — 

*'*  no  action  shall  be  brought  against  any  person 
in  whose  house,  chamber,  or  other  buildmg,  or 
CD  whose  estate,  any  fire  shall  accidentally 
begin,  any  law,  usage,  or  custom  to  the  con- 
trary  notwithstanding  " — 

thereby  extending  the  provision  to  the 
case  of  a  fire  lighted  in  a  close  or  field, 
apparently,  as  it  was  said  at  the  bar,  with 
the  view  of  meeting  the  decision  in  the 
case  of  Tubervill  v.  Stamp, 

Some  decisions  were  cited  in  support  of 
the   construction   contended    for   by  the 
petitioner.    An  aotion  was  tried  before 
Mr.   Baron  Alderson,  at  the  assizes  for 
Berkshire,  a  few  years  since,  for  negli- 
gence by  the  defendant  in  burning  weeds 
m  his  field,  whereby  an  adjoining  planta- 
tion was  destroyed.    The  jury,  under  the 
direction  of  the  learned  judge,  found  a 
verdict  for  the  plaintifi'.    The  foundation 
of  this  action  was  negligence  ;  and  if  the 
statute   of  Anfie,  and    consequently   the 
14  Geo.  3.  c.  78.,  would  have  exempted 
the  owner  of  a  house  from  the  conse- 
quences   of    his    negligence,    the    latter 
statute  would  equally  have  protected  the 
defendant  in  this  instance.    This,  there- 
fore, it  was  said  was  a  direct  authority 
against   the  construction   put   upon   the 
statute  of  Anne  by  Sir  William  Blackstone. 
It  is  true  that  this  was  a  Nisi  Prius  de- 
cision ;  but  the  case  was  afterwards  cited 
in  the  Common  Fleas  in  Vanighan  v.  Men- 
love,(a)  and  appeared  to  have  the  sanction 
of  the  judges  of  that  court.     But  the  case 
of  Vaughan  v.  Menlove  was  also  an  autho- 
rity to  the  same  efi*ect.     The  defendant 
bad  negligently  managed  a  stack  of  hay 
on  his  premises,  in  consequence  of  which 
it  took  fire,  and  the  plaintiff's  property 
8  thereby  destroyed.    By  the  statute 
>arty  on  whose  estate  a  fire  shall  acci- 
itaUy  begin  phall  not  be  liable  to  an 
don    for  any  damage  which   may  be 
)reby  occasioned.     Sir   WiUiam  Black- 
me^s  construction  is  that,  although  the 
e  be  occasioned  by  the  negligence  of 
e  party,  he  shall  not  be  liable.    In  this 
se,    however,  the    Court   of   Common 

(a)  4  Scott,  244. 


Pleas  decided  otherwise,   nnd  judgment 
was  given  for  the  plaintiff*.     One  of  the 
judges  (Mr.  Justice  Bosanquet)  stated  that 
j  the  course  which  a  reasonably  prudent 
and  careful  man  would  adopt  is  the  crite- 
rion in  the  case  of  a  fire  kept  in  the  house. 
The  same  principle,  he  observed,  must 
govern  the  case  then  before  the  Court.    It 
seems,  therefore,  to  have  been  the  opinion 
of  that  learned  judge  that  the  master  of  a 
house  would  be  responsible  where  the  fire 
was  occasioned  by  his  negligence.    And 
it  appears  by  a  recent  case  m  the  Common 
Pleas  that  such  is  the  law  of  Scotland. 
Upon   neither   of   the    above    occasions, 
however,  was  any  reference  made  to  the 
statute,  or  the  attention  of  the  Court  in 
any  way  called  to  it. 

Such  was  the  general  scope  of  the 
reasoning  of  the  leaimed  counsel  upon 
this  part  of  the  case.  It  was  argued  at 
great  length  and  with  much  ability  and 
learning,  and  these  observations  will  well 
deserve  attention  when  a  case  shall  occur 
requiring  a  decision  of  the  question.  It 
does  not  appear  to  me,  however,  that 
such  necessity  exists  in  the  present  in- 
stance ;  for  even  if  I  should  be  of  opinion, 
in  this  oonllict  of  authority,  that  the  con- 
struction for  which  the  petitioner  contends 
is  the  true  construction  of  the  statute,  I 
feel  that  I  must  still  come  to  the  conclu- 
sion that  the  petition  cannot  be  main- 
tained, and  that  the  demurrer  of  the 
Attorney  General  must  be  allowed,  (a) 

There  is  in  the  way  of  the  petitioner  a 
difficulty  which  struck  me  at  the  very 
commencement  of  the  argument,  and  to 
which  I  have  not  had  a  sufficient  answer. 
It  is  admitted  that,  for  the  personal 
negligence  of  the  Sovereign,  neither  this 
nor  any  other  proceedings  can  be  main- 
tained. Upon  what  gi*ound,  then,  can  it 
be  supported  for  the  acts  of  the  agent  or 
servant?  If  the  master  or  employer  is 
answerable  upon  the  principle  that  qui 
facit  2»er  alium^  facit  per  se,  this  would  not 
apply  to  the  Sovereign,  who  cannot  bo 
required  to  answer  for  his  own  personal 
acts.  If  it  be  said  that  the  master  is 
answerable  for  the  negligence  of  his  ser- 
vant because  it  may  be  considered  to 
have  arisen  from  his  own  misconduct  or 
negligence  in  selecting  or  retaining  a 
careless  servant,  that  principle  cannot 
apply  to  the  Sovereign,  to  whom  negli- 
gence or  misconduct  cannot  be  imputed, 
and  for  which,  if  they  occur  in  fact,  the 
law  afibrds  no  remedy. 
Cases  have  arisen  of  damages  done  by 


(a)  See  now  FillUer  v.  Phippard,  11  Q.B., 
347,  and  17  L.J.  N.S.  Q.B.  89,  which  decides  that 
the  protection  of  the  statutes  did  not  extend  to 
fires  occasioned  hy  the  negligence  of  the  defen- 
dant's servants. 
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the  negligent  management  of  ships  of 
war.  It  has  been  held  that  where  the  act 
is  done  by  one  of  the  crew  without  the 
participation  of  the  commander  the  latter 
IS  not  responsible. (a)  But,  if  the  principle 
now  contended  for  bo  correct,  the  negli- 
gence of  the  seamen  in  the  service  of  the 
Crown  would  raise  a  liability  in  the  Crown 
to  n^ake  good  the  damage,  and  which 
might  be  enforced  by  a  Petition  of  Right. 
Though  several  cases  of  this  nature  have 
happened  at  different  periods,  it  seems 
never  to  have  occurred  to  the  parties 
injured  or  to  their  advisers  that  redress 
could  be  obtained  by  means  of  a  Petition 
of  Right.  It  would  require,  I  think, 
some  very  preci.-e  and  distinct  authority 
to  establish  such  a  liability',  and,  in  the 
absence  of  any  such  authority,  I  cannot 
venture,  for  the  first  time,  to  lay  down  a 
rule  which  it  is  obvious  would  lead  to 
such  extensive  consequences. (?/^  I  have 
not  lost  sight  of  the  case  of  Gervais  de 
Clifton,  which  was  referred  to  as  esta- 
blishing this  position,  but  I  pass  it  by  for 
the  present,  as  I  shall  hereafter  have 
occasion  to  advert  to  it. 

Another  objection  has  been  argued 
against  the  claim  of  the  petitioner.  If 
the  case  were  between  subject  and  subject, 
this  objection  would  be  fatal ;  and  it  is 
admitted,  on  the  part  of  the  petitioner, 
that  he  can  only  expect  to  succeed  if  he 
would  have  had  a  right  to  redress  in  an 
action  against  a  private  individual.  Now, 
the  cause  of  action  arose  in  the  time  of 
the  late  King,  and  it  is  clear  that  had  this 
been  a  case  between  subject  and  subject 
an  action  could  not  have  been  supported, 
upon  the  principle  that  actio  personalis 
m&ritur  cum  persona.  It  is  contended  that 
a  different  rule  prevails  where  the  Sove- 
reign is  a  party ;  but  some  authority 
should  be  adduced  for  such  a  distinction. 
It  is  true,  indeed,  that  the  King  never 
dies  ;  the  demise  is  immediately  followed 
by  the  succession ;  there  is  no  interval. 
The  Sovereign  always  exists ;  the  person 
only  is  changed.  But,  if  there  be  a  change 
of  person,  why  is  the  personal  responsi- 
bility arising  from  the  negligence  of  ser- 
vants (if,  indeed,  such  responsibility  exists) 
to  be  charged  upon  the  successor,  ceasing 
as  it  does  altogether  in  the  case  of  a  pri- 
vate individual  P  In  the  case  of  a  subject 
the  liability  does  not  continue  in  respect 
of  the  estate ;  it  devolves  neither  upon 
the  heir  nor  the  personal  representative ; 
it  is  extinct.     I  should  find  it  difficult. 


(a)  See  Nicholson  v.  Mounseify  15  East,  384. 

(J))  Seefiirther  Tohin  v.  Meg,  16  C.B.  (N.S.) 
310 ;  33  L.J.  C.P.  199  ;  Feather  v.  Reg,  6  B. 
&  S.  257 ;  35  L.J.  Q.B.  200 ;  Thomas  v.  lieg. 
L.li.  10  Q.B.  31  ;  Windsor  and  Annapolis  Rail- 
way  V.  Beg.  11  App.  Ca.  615. 


therefore,  in  the  case  of  the  Crown,  to  say 
with  any  confidence  that  the  liability 
continued  and  was  transferred  to  the 
successor  unless  some  distinct  authority 
were  shown  in  support  of  such  a  doctrine. 
Several  cases  were  referred  to  for  this 
purpose  in  the  argument  at  the  bar  -,  but 
they  were  cases  of  grant,  covenant,  debt, 
or  relating  to  the  right  of  property,  in 
which,  from  analogy'  to  the  case  of  a 
subject,  the  Crown  might  be  liable  in 
respect  of  the  succession,  and  do  not.  I 
think,  suflBcientl}'  establish  the  principle 
for  which  they  were  cited.  The  case  of 
Eobert  de  Clifton,  to  which  I  shall  here- 
after refer  in  connection  with  that  of 
Gervais  de  Clifton^  fails  in  respect  of  the 
fact,  and  does  not  support  the  position. 

Another  objection  arises  out  of  the 
establishment  of  the  Commissioners  of 
Woods  and  Forests.  Her  Majesty,  in 
imitation  of  the  course  pursued  by  her 
predecessors,  has  given  up  her  territorial 
possessions  to  the  public  during  her  life  ; 
and  Parliament  has  in  exchange  made  a 
provision  for  the  Civil  List  and  the  personal 
expenses  of  the  Sovereign  out  of  the  Con- 
solidated Fund.  For  the  purpose  of 
managing  these  territorial  possessions, 
and  of  executing  such  works  as  the  civil 
service  requires,  Parliament  has  created 
certain  public  oflScers,  viz.,  the  Commis- 
sioners of  Woods  and  Forests. 

The  salaries  of  these  Commissioners  and 
the  expenses  of  the  establishment,  and  of 
managing  the  business  of  this  depaiiment, 
which  is  placed  under  the  control  of  the 
Treasury,  are  defrayed  out  of  the  revenues 
arising  from  the  property  so  surrendered, 
and  are  consequently  paid  by  the  public. 
These  officers  are  appointed  by  the  Urown, 
and  are  removable  at  pleasure.  The 
subordinate  agents  are  appointed  by  the 
Commissioners,  and  removable  by  them. 
The  Crown  has  nothing  to  do  with  their 
appointment  or  removal.  It  is  by  these 
agents  that,  according  to  the  statement 
in  the  petition,  the  fire  was  occasioned. 

Now,  assuming  that  the  fire  had  been 
caused  by  the  personal  negligence  of  the 
Commissioners,  would  the  Crown,  in  such 
case,  have  been  liable  to  make  good  the 
loss  ?    They  are,  indeed,  styled  servants 
of  the   Crown;  but  they  are,   in  truth, 
public  officers  appointed  to  perform  cer- 
tain   duties    assigned    to    them    by 
Legislature,  and  for  any  negligence 
the  discharge  of  such  duty,  and  any  inj 
that  may  be  thereby  sustained,  they  al 
are,  I   conceive,  liable.     Is  it  suppK); 
that   the   Crown  is  responsible    for 
conduct  of   all    persons    holding  pul 
offices  and  appointments,  and  bound 
make  good  any  loss  or  injury  which  i: 
be  occasioned  by  their  negligence  or 
linquency?      At    least    some    autho 
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shonld  be  cited  in  support  of  Buoh  a 
doctrine.  But  then  it  is  said,  these 
officers  are  appointed  by  the  Crown,  and 
are  remoAable  at  the  pleasure  of  the 
Crown.  That  circumstance  alone  will 
not,  I  conceive,  create  any  such  liability.(a) 
The  Keeper  of  the  Great  Seal,  and  other 
persons  holding  high  situations  in  the 
State  have  authority  to  appoint  to  many 
offices,  and  also  to  remove  the  persons  so 
appointed  at  their  pleasure.  Bui  they  are 
not,  on  that  account,  subject  to  make 
compensation  for  injury  occasioned  by  the 
neglect  or  misconduct  of  the  persons  so 
appointed.  The  mere  selection  of  the 
officers  does  not  create  a  liability.  But  if 
the  Crown  would  not  be  responsible  for 
the  act  done,  had  it  been  done  by  the 
superiors,  it  follows  that  it  cannot  be  held 
liable  for  the  negligence  of  their  subordi- 
nate agents  whom  they  appoint  auH  re- 
move, and  with  the  selection  or  control  of 
whom  the  Crown  has  no  concern. 

The  remaining  question  is  as  to  the 
remedy  by  Petition  of  Right.  Does  it 
apply  in  such  a  case  as  the  present? 
otaunford  says : — 

"  Petition  is  all  the  remedy  the  subject  hatii 
when  the  Eiog  seizeth  his  land  or  taketh  away 
his  goods  from  him,  having  no  title  by  order  of 
bis  laws  to  do  so,  in  which  case  the  subject,  for 
his  remedy,  is  driven  to  sue  unto  his  Sovereign 
Lord  by  way  of  petition  only,  for  other  remedy 
hath  he  not." 

He  speaks  of  this  proceeding  as  applicable 
to  the  illegal  seizure  by  the  King  of  the 
lands  or  goods  of  a  subject :  and  although 
this  is  not  conclusive  against  its  applica- 
tion to  other  cases,  yet  no  instance  has 
been  cited,  with  the  exception  of  that  of 
Gervais  de  Clifton,  to  which  I  shall  pre- 
sently refer,  in  which  the  remedy  by 
Petition  of  Bight  has  been  attempted  to 
be  applied,  to  recover,  not  any  property, 
but  damages  simply  for  a  wrongful  act 
alleged  to  have  been  committea  by  the 
Cro^vn  or  its  servanta ;  it  seems,  indeed,  to 
have  been  doubted  whether  a  Petition  of 
Bight  could  even  be  maintained  for  a 
chattel  or  for  anything  short  of  a  freehold 
interest— (1  H.  7.,  3  Bro.  Pet.  19) ;  and 
although  this  opinion  does  not  appear  to 
be  well  founded,(6)  yet,  coupled  with  the 
absence  of  any  decision  or  dictum  in 
favour  of  this  attempt,  it  affords  an  argu- 
"~.ent  against  the  application  of  this 
*medy  to  a  case  like  the  present.  No 
dustry  has  been  wanting  on  the  part  of 
.e  petitioner.  The  Year  Books,  with 
he  abridgments  of  Fitzherhert  and  Brooke, 

(a)  Cf.  Lane  v.  Cotton,  1  Ld.  Raym.  646, 
nd  Whitfield  v.  Lord  Le  Despencer,  Cowp. 
54. 

[6)  Br.  Abbr.  Pet.  pi.  3,  34  H.  6.  51.,  7  H.  7. 
and  the  above  passage  in  Staunford. 


and  other  authorities,  have  been  carefully 
searched,  and  no  case  has  been  found  to 
warrant  this  proceeding.  The  decisions 
go  back  several  hundred  years-,  and  in  the 
absence  of  all  precedent  during  so  long  a 
period,  I  think  I  should  not  be  justified  in 
deciding,  for  the  first  time,  that  such  a 
proceeding  can  be  maintained.  Indeed, 
if  the  Crown  cannot  be  guilty  of  the  negli- 
gence or  personal  misconduct  of  its  ser- 
vants, it  follows,  of  course,  that  in  those 
cases  there  can  be  no  such  remedy  ;  and, 
on  the  other  hand,  the  absence  of  all  trace 
of  the  remedy  would  itself  afford  a  strong 
argument  against  the  liability. 

But  the  case  of  Gervais  de  Clifton{a)  is 
relied  upon  as  a  precedent  in  favour  of 
the  claim.  That  case,  which  stands  by 
itself,  occurred  in  the  reign  of  Ed/ward  3. 
It  went  off  at  almost  the  earliesc  stage 
upon  a  point  of  form,  viz.,  that  the 
chancellor  had  sent  the  tenor  of  the 
verdict,  instead  of  the  verdict  itself,  into 
the  Court  of  King's  Bench.  It  led  to  no 
argument,  to  no  discussion,  and  to  no 
judgment.  It  is  obvious  that  the  defect 
in  form  might  have  been  soon  and  easily 
removed;  but  no  steps  for  this  purpose 
appear  to  have  been  taken,  and  there  is 
no  trace  of  the  claim  having  been  after- 
wards prosecuted.  No  reliance  can  there- 
fore be  properly  placed  upon  this  pro- 
ceeding. 

But  a  similar  complaint  appears  to  have 
been  made  upwards  of  twenty  years 
before,  viz.,  in  the  18th  of  Edward  2  by 
Bohfn't  de  GUfton{b)  at  that  time  the  owner 
of  the  property,  and  the  nature  of  the 
complaint  throws,  I  think,  some  light 
upon  the  other  proceeding.  The  peti- 
tioner states,  among  other  things,  that 
fcrenches  were  dug  and  certain  works 
erected  by  the  wardens  of  Nottingham 
Castle,  on  the  land  of  the  petitioner,  by 
which  the  waters  of  the  Trent  were 
diverted  from  their  accustomed  channel 
and  made  to  flow  over  the  petitioner's 
property,  and  that  turves  were  taken 
from  the  petitioner's  land  to  repair  these 
works,  and  that  the  estate  was  by  these 
means  much  injured,  while  the  King's 
nulls  were  greatly  benefited.  It  appears, 
therefore,  from  this  statement,  that  some 
of  the  works  complained  of  were  formed 
on  the  petitioner's  land,  and  were  kept 
up  and  repaired  by  the  wardens  of  Not- 
tingham Castle,  who  continually  exer- 
cised acts  of  ownership  for  this  purpose 
over  the  property,  and  that  the  works 
were  necessary  for  the  King's  mills,  four 
of  which  must,  as  it  was  stated,  have 
been  otherwise  discontinued.  There  was, 
therefore,   some  coloar  in   this  case  for 

(a)  Y.  B.  22  Edw.  3,  fo.  5,  pi.  12. 
(6)  1  Pari.  Rot.  416. 
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B  Petition  of  Right;  for  the  wardenB  .  ever,  answer  this  purpoge,  for  i 
had  formed  these  works  on  the  peti-  aBsuming  the  a1]e^e<l  injurj  to  h&re  1 
tioner's  lEmd,  and  held  and  iiiaiat«ined  tfaa  same  as  in  ihc  Eul»^aent  casi 
them  on  acconut  and  for  the  benefit  of  GermU  de  Clifton,  then  if  the  witn 
the  King.  Bnt  still  this  does  not  appear  held  aud  maiataiu'^t  on  account  of 
to  have  been  a  Petition  of  Right.  It  ia  a  Crown,  and  under  a  claim  of  right, 
petition  presented  in  Parliament, (a)  and  ,  worka  formed  and  erected  in  the  tioi' 
it  recites  a  commiasion  and  inquisition.  Eoberl.  which  is  not  improbable, 
whereas,  in  a  Petition  of  Right,  the  com-       ■  ■     ■  ~-    n   , 

mission  and  inquisition  are  snbeeqoent  to 
and  consequent  on  the  petition )  and  the 
prayer  ia  for  a  matter  of  pnre  grace  and 
faroar,  viz.,  that  the  King  would,  as  a 
compensation  for  the  injury  the  petitioner 
had  sustained,  appointhimto  the  steward- 
ship of  the  honour  of  Peverill,  paying 
a  email  annual  rent,  as  usnal,  into  the 
Excheqner.(a)  The  King  directed,  in 
answer,  that  the  matter  ehonld  be  referred 
inquiry   to    certain   members  of  the 


Council. 
Bnt  this 


deninrrer  of 
be  allowed.  I 
oe  to  know  ths 
?1    case,   invoh 

d  almost  obeol 


{a)  The  pelitioH  begins.  "  A  Nostre  Seigueur  ■ 
k  Koi  et  a  sod  Conseil  prie  Boherl  de  Clifton  ; "  j 
and  conchid«s,  "  tju'il  pleise  au  dit  aostre 
Seigneur  le  Hoy  et  sod  Conseyle,  qe  alloaance  j 
iioit  fnite  ail  dit  Kobert  dvs  damages  avaunt-  j 
diiz.  Kt  prie  te  dit  Bohen  «i1  pleise  >  nie  diL  I 
Seigneur  le  Koy  et  a  son  Conseil,  qe  1e  Baillie 
de  I'Honour  de  PeTerell  eD  les  Countei  de 
NotiDgham  el  de  Derbr  qe  rent  p.  aD.  a  nre  dit 
^ignrur  le  Kui  a  son  Exchequer  quatre  marcs 
liii  goit  assigne  en  reconipen«alion  de  avaimi- 
ditz  damagen."  See  further  Ha  to  this  case 
the  judgroeul  iu  Tobin  t.  Rrg.  12  C.B..  S.S,, 
pp.  362-367.  I 


ight  have  afforded  gome  ground  for 
Petition  of  Kight  preBcnted  by  Gereai 

I  am  compelled  to  come  to  the  con 
Hion  that  this  proceeding  cannot  be  m 
tained,  ai:d  that  th< 
Attorney  General  mnsl 
a  great  satisfaction  to 
this  singular  and  no' 
much  that  is  obacure  i 
if  I  am  wrong  in  the  opinion  Ihavegi 
(and  I  have  foi  med  it  not  without  care 
mnch  aniions  consideration)  it  is  opei 
review  by  writ  of  error,  should  the  p 
tioner  be  advised  that  there  are  snffic 
grounds  to  question  its  correctno88.(a) 


Matbhials  mtiE  i-BK  Of  —The  ahov* 
port  is  lakeu  from  I  Phillips  30e  ',  the  repor 

TJurihL  234,  and  I!  L.J.  N.S.  c.  2Bi,  h»ie 
been  conBulied. 

(n>  Aa  to  the  Crown's  exemption  frcin 
bility  for  wrongs  fommiHisi  by  its  servants 
further  Tobin  v.  Reg.  16  C.B.  (N'.S.  310) 
I,.J.C.P.  199;  Feather  T.  Hcg.  6  B.  &  S,  ! 
34  L.J.y.B.  200:  aud  Wlndior  and  Annai 
Railimy  t.  Reg.  1 1  App.  Ca.  615.  This  iu 
nity  has  been  waived  by  the  Crown  in  vbi 
uolimial  slatules  and  ordinaiiets.  Famti 
Bowmm.  12  App.  (a.  e4:t  ;  AXl.  nf  SI, 
Seltlemenh  v.  Wemi/ts,  13  App.  <Ja.  192. 
leading  cases  and  aullioritiei  on  Petitioi 
Right  cited  1  St.  Tr.  S.S.  1285. 
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FERGUSON  against  KINNOULL. 


The  Rev.  John  Ferguson,  Minlster  of  Moniviard,  and*^ 

Others  (Majority   of   the   Presbytery   of  Auch-  >    Appellants. 
terarder)      -  -  -  -  -  -J 


>  Respondents. 


AGAINST 

The    Right    Honourable    Thomas    Robert,    Earl    of 

KiNNOULL,  AND  THE  ReV.  RoBERT  YoUNG,  PrEACHER 

OF  THE  Gospel,  Presentee  to  the  Church  and 
Parish  of  Auchterarder     -  -  -  -^ 

Judgment  of  the  House  of  Lords  on  Appeal  from  the  Court  of 
Session,  August  9,  1842.  (Reported  in  9  CI.  &  F.  251,  and 
1  Bell,  662.) 

After  the  judgment  of  the  House  of  Lords  in  the  Auchterarder  co6e(a)  the  Rev.  Rohert  Young, 
who  had  been  presented  to  the  church  of  Auchterarder  hy  the  patron,  the  Earl  of  Kinnoul),  again 
applied  to  the  Presbytery  to  take  him  on  trial  of  his  qualifications,  in  accordance  with  the 
judgment  of  the  House.  The  Freshytery  by  a  majority  of  its  members  referred  the  application  to 
the  General  Assembly. 

The  patron  and  the  presentee  instituted  a  suit  in  the  Court  of  Session  for  reparation  and 
damages  against  the  majority  of  the  Presbytery,  and  obtained  an  interlocutor.  The  defenders 
appealed. 

Held  by  the  House  of  Lords — 

1.  Failure  to  perform  Legal  Duty — Action  for  Damayes. 

If  the  law  casts  any  public  duty  upon  a  pcrifon,  which  he  refuses  or  fails  to  perform,  he  is 
answerable  in  damages  to  those  whom  his  refusal  or  failure  injures. 

2.  Joint  Liability — Majority  of  Corporation  or  other  Body, 

If  several  are  jointly  bound  to  perform  the  duty,  they  are  liable  jointly  and  severally  for 

their  failure  or  refusal. 
Where  the  refusal  is  the  act  of  the  majority  of  a  corporation  or  other  body,  the  members 

of  the  majorit}'  are  individually  liable. 

3.  Judicial  Functionaries  and  MiniztericU  Acts. 

Persons  having  judicial  functions,  but  being  also  required  to  perform  ministerial  acts,  ma}- 
be  sued  for  damages  occasioned  by  their  neglect  or  refusal  to  perform  such  ministerial 
acts,  and  no  allegation  of  malice  is  necessary  to  support  the  action.(6) 

4.  Church  of  Scotland — Liability  of  Presbytery  for  Befusal  to  take  Presentee  on  Trials. 

Taking  a  presentee  to  a  church  in  Scotland  on  his  trials  is  a  ministerial  act  which  the 
Presbytery  is  bound  to  perform,  and  members  of  the  Presbytery  refusing  or  neglecting  to 
perform  it  are  liable,  jointly  and  several!}',  to  make  compensation  in  damages  to  the 
parties  injured. 

a)  Above,  p.  1. 

ib)  See  later  cases  as  to  judicial  responsibility  in  note  to  Calder  against  Halket,  above,  p.  481. 
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This  action  arose  out  of  the  refusal  of 
the  appellants  (the  majority  of  the  Pres- 
bytery of  Auchterarder)  to  act  upon  the 
judgment  of  the  Hoase  of  Lords  in  the 
AuLchterarder  case(/t)  by  taking  the  Rev. 
Robert  Yountj^  presentee  to  that  church,  on 
trial  of  his  qualifications,  and  settling  him, 
if  found  qualified,  as  minister. 

On  the  2l8t  of  December  1839  the  re- 
spondents, Lord  Kinnoull,  the  patron,  and 
the  Kev.  Robert  You7ig,  his  presentee,  in- 
stituted a  suit  against  the  appellants  for 
reparation  and  damages. 

The  summons,  after  stating  that  the 
Bev.  Robert  Young  had  been  duly  pre- 
sented to  the  vacant  church  of  Auchter- 
arder by  the  Earl  of  Kinnoully  the  legal 
patron,  and  that  the  Presbytery  acting 
under  an  interim  act  of  the  General  As- 
sembly of  18tS4 — commonly  known  as  the 
Veto  act — had  refused  to  make  trial  of 
his  qualifications,  on  the  sole  ground  that 
a  majority  of  the  male  heads  of  families, 
communicants  in  the  parish,  had  dissented 
without  reason  assigned  from  his  admis- 
sion as  minister,  went  on  to  recite  the 
decree  pronounced  by  the  Court  of  Session 
in  March  1838  in  the  suit  instituted  by  the 
Earl  bf  Kinnoull  against  the  Presbytery 
of  Auchterarder,  whereby  it  was  declared 
that — 

"  the  Earl  of  KiunouU  has  legally,  validl)',  and 
effectually  exercised  his  right  as  patron  of  the 
church  and  parish  of  Auchterarder  by  presenting 
Robert  Young  to  the  said  church  and  parish  ; 
that  the  defenders,  the  Presbytery  of  Auchter- 
arder, did  refuse,  and  continue  to  refiihe,  to  take 
trial  of  the  qualifications  of  the  said  liobert 
Young,  and  have  rejected  him  as  presentee  to 
the  said  church  and  parish,  on  the  sole  ground 
(as  they  admit  on  the  record)  that  a  majority  of 
the  male  heads  of  families,  communicants  in  the 
said  parish,  have  dissented,  without  any  reason 
assigned,  from  his  admission  as  minister :  find 
that  the  said  Presbytery  in  so  doing  have  acted 
to  the  hurt  and  prejudice  of  the  said  pursuers, 
illegally,  and  in  violation  of  their  duty,  and 
contrary  to  the  provisions  of  certain  statutes 
libelled  on  ;  and  in  particular  contrary  to  the 
provisions  of  the  statute  of  10th  Anue,  cap.  12." 

The  summons  further  stated  that,  on 
the  3rd  of  April  1838,  a  memorial  was 
presented  to  the  Presbytery  by  the  pur- 
suers, as  patron  and  presentee,  setting 
forth  the  above  decree,  and  requiring 
the  members  of  Presbytery 

"  to  repair  so  far  the  injury  decreed  to  have 
been  done,  by  taking  liobert  Young  on  trialj^, 
and  thereafter  proceeding  .in  his  settlement  as 
ministtT  of  the  said  church,  without  any  farther 
delay ;  '* 

that  nevertheless  they  refused  to  make  trial 
of  his  qualifications,  and  to  proceed  in  his 
settlement  as  aforesaid;  and  therefore 
the  pursuers,  for  their  respective  interests 

(a)  Above,  p.  11. 


as  patron  and  presentee,  protested  that 
the  Pn^sbytcry,  and  the  individual  mem- 
bers thereof,  should  be  conjunctly  and 
severally  liable  for  all  loss  occasioned  to 
the  pursuers,  or  either  of  them,  through 
buch  refusal  or  delay. 

The  summons  also  stated  that  the  Pres- 
bytery had  referred  the  matter  to  the  Gene- 
ral Assembly,  by  the  members  of  which 
the  conduct  of  the  Presbytery  had  been 
approved;  and  an  appeal  was  directed  to 
be  "presented  to  the  House  of  Lords  against 
the  decree  of  the  Court  of  Session :  That 
such  appeal  was  presented,  and  the  decree 
was  con  firmed .  ( a)  Th  at  a  f  res  h  order  of  t  he 
Court  of  Session,  in  conformity  with  the 
decision  of  the  House  of  Lords,  was  issued 
and  duly  served  on  the  Presbytery,  but 
that  the  members  thereof  still  refused  to 
take  Robert  Young  on  his  trials;  where- 
upon the  pursuers  caused  a  notarial  pro- 
test to  be  served  upon  the  Presbytery, 
and  upon  each  individual  member  thereof, 
that  they  and  each  of  them  ought  to  be 
held  liable  to  the  pursuers  for  all  the  loss, 
<&c.,  sustained  through  the  illegal  refusal 
of  the  said  Presbytery,  and  individual 
members  thereof,  to  implement  and  give 
full  effect  to  the  judgments  of  our  said 
Lords,  and  of  the  House  of  Lords,  by 
taking  trial  of  the  qualifications  of  Rchert 
'  Young,  and  admitting  and  receiving  him 
minister  of  Auchterarder  as  aforesaid. 
The  summons  then  alleged  a  specific  act 
of  refusal  on  the  2nd  of  July  1839  by  a 
majority  of  the  Presbytery  resolving  to 
refer  the  above  documents  slmpliciter  to 
the  General  Assembly ;  it  described  the 
loss  thereby  inflicted  on  the  pursuers,  and 
prayed  that  the  persons  who  composed 
the  majority  at  the  meeting  where  such 
refusal  was  made  should  be  decerned  and 
ordained,  conjunctly  and  severally,  to 
make  payment  to  the  pursuers  respectively, 
of  damages  in  reparation  of  the  wrong 
done  to,  and  injury  and  damage  sustained 
by  them  in  respect  of  the  illegal  refusal 
of  the  defenders  to  take  trial  of  the 
qualifications  of  Robert  Young. 

The  defenders  (the  present  appellants) 
put  in  several  pleas,  alleging  in  sub- 
stance : — 

That  the  conclusions  of  the  libel  were 
directed   against  the  defenders  solely  as 
individuals,     in     consideration     of     acts 
alleged  to  have   been  done  by  the  Pr^" 
bytery  of  Auchterarder  in  its  oflScial  i 
corporate  capacity ;   and  as  the  defend 
as  individuals  could  not  competently  h 
taken  the  pursuer  Mr.  Young  on  trial,  tl 
could  not  be  made  individually  resp< 
sible  for  the  alleged  refusal  of  the  Pr 
bytery  to  do  so,  unless  it  were  libelled  tl 
they  acted  maliciously. 

(a)  Above,  p.  1. 
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That  it  was  altogether  incompetent  to 

Sursne  the  individual  defenders  for  acts 
one  in  a  lawful  court  by  the  Presbytery 
itself,  on  the  allegation  that  they  con- 
stituted the  majority  present  at  a  par- 
ticular meeting,  especially  as  the  Presby- 
tery and  its  members  were  not  parties  to 
this  action,  either  individually  or  as  a 
body. 

That  even  if  this  action  had  been 
directed  against  the  Presbytery  in  its 
corporate  capacity,  its  individual  mem- 
bers could  not  be  rendered  responsible  in 
damages  for  acts  done  by  them  as  a  court, 
concerning  the  subject-matter  of  their 
jurisdiction,  and  under  the  direction  of 
the  superior  ecclesiastical  judicatory  of 
this  country,  unless  malice  were  averred. 

That  there  was  no  order  on  the  Presby- 
tery to  take  the  pursuer  Mr.  Young  on 
trials  on  the  2nd  of  July  1839;  nor,  in- 
deed, was  an  order  upon  it  ever  pronounced 
to  any  effect  whatever.  The  members 
were  tiierefore  fully  entitled  to  refer  the 
matter  to  the  superior  Church  Court  at 
their  meeting  of  the  2ud  of  July  1839 : 
nor  did  they,  in  doing  so.  refuse  to  obey 
any  order  of  the  Court  of  Session  or  of 
the  House  of  Lords.  As  this  was  the  sole 
ground  of  damage  libelled  against  the 
defenders  as  forming  the  alleged  majority 
of  the  said  meeting,  the  action  ought  to 
be  dismissed. 

That  by  the  constitution  of  the  Church 
of  Scotland  and  the  statutes  relative 
thereto,  it  was  not  competent  for  any  pat- 
ron or  presentee  to  sue  a  Church  Court,  or 
its  individual  members,  for  damages  on  the 
grounds  libelled  in  this  action,  nor  had 
the  pursuers  any  sufficient  title  to  pursue 
the  same. 

That  the  pursuers  were  not  entitled  to 
damages  from  the  defenders ;  for  Ihat  the 
Earl  of  Kinnmill,  as  patron  of  the  church 
and  parish  of  Auchterarder,  in  the  event 
of  the  Presbytery  refusing  to  receive  his 
presentee,  was  only  entitled  to  retain  the 
vacant  stipend  under  the  Act  1592,  c.  17. 

That  the  Presbytery  was  by  law  the  only 
competent  court  by  which  the  right  of  a 
presentee  to  the  fruits  of  the  benefice  could 
be  completed  by  ordination  ;  and  unless  the 
pursuer,  Mr.  Young,  could  establish  that 
he  would  have  been  ordained  by  the  Pres- 
bytery, or  could  have  compelled  ordination, 

5  could  prove  no  damage  in  this  matter. 

That  the  pursuer,  Mr.  Young,  was  barred 
enonali  exceptione  from  challenging  the 
cts   of  his  ecclesiastical  superiors  in   a 
sivil  court. 

The  pursuers  answered : — 

That  it  was  res  judicata  that  the  Pres- 
)ytery  of  Auchterarder,  and  the  individual 
aembers  thereof,  by  refusing  to  take  trial 

^  the  qualifications  of  the  pursuer,  the 
^.  Bcibert  Young,  as  presentee  to  the 


church  and  parish  of  Auchterarder,  and 
by  rejecting  him  exclusively  in  respect  of 
the  veto  of  a  majority  of  male  heads  of 
families ,  had  acted  to  the  hurt  and  prejudice 
of  the  pursuers  illegally,  in  violation  of 
their  duty,  and  contrary  to  the  provisions 
of  certain  statutes,  and  in  particular  of  the 
statute  10th  Anne,  c.  12.(a) 

That  in  consequence  of  their  refusal  to 
give  obedience  to  the  judgments  of  the 
Court  of  Session  and  of  the  House  of 
Lords  when  duly  called  upon  to  do  so, 
they  became  liable  in  damages  in  terms 
of  the  conclusions  of  the  libel. 

The  Lord  Ordinary  Cuninghame  having 
reported  the  cause  to  the  First  Division 
of  the  Court,  their  Lordships,  on  March  5^ 
1841,  pronounced  the  following  interlo- 
cutor (&)  ; — 

"  The  Lords,  on  the  report  of  Lord  Cuning- 
hame, having  advised  this  case,  and  beard 
counsel  for  the  defenders,  find  the  action  as 
laid  in  the  summons,  is  relevant  at  the  instance 
of  both  the  pursuers  and  repel  the  objections 
to  tlie  relevancy  thereof,  and  to  the  jurisdiction 
of  the  court  to  entertain  and  give  effect  to  the 
same,  as  stated  in  the  picas  in  law  for  the  defen- 
ders in  the  revised  answers  to  the  revised  con- 
descendence :  Find,  that  after  the  judf^inents 
libelled  on,  it  was  not  within  the  competency  of 
the  Presbytery,  as  a  Presbytery  of  the  Church, 
to  refuse  or  decline  to  take  the  presentee  on 
trials  ;  and  after  the  judgments  libelled  on,  the 
Presbyter}'  was  not  entitled  to  refuse  to  take 
the  presentee  on  trials  :  Find,  that  the  acts 
founded  on  in  the  summons  do  form  grounds  of 
damage  in  law  :  Find,  that  it  is  not  necessary 
to  aver  malice  in  this  case ;  repel  the  plea  of 
personal  exception  pleaded  against  the  pursuer, 
Mr.  Young,  and  decern." 

This  was  the  interlocutor  now  appealed 
against. 

July  7,  8,  and  11.  1842. 

The  Attoimey  General  (Sir  Fredein<sh 
Pollock),  for  the  appellants:  This  jadg- 
ment  is  a  perfect  novelty  in  the  law  of 
Scotland.  The  Presbytery  was  the  com- 
petent court  for  adjudicating  on  what  was 
before  them,  and  no  action  will  lie  against 
a  court,  or  the  members  of  it,  fr)r  doing  or 
not  doing  anything  in  the  proceedings 
brought  before  it.  The  Presi)yt,ery  here 
is  a  court ;  it  has  a  right  to  tax  the 
people  for  some  purposes,  and  it  has 
rights  with  reference  to  the  ordination  of 
ministers.  In  all  the  Acts  of  Parliament 
it  is  so  spoken  of.(c;  It  is  never  described 
by  text  writers  but  as  the  Kirk,  and  the 


(a)  C.  2 1  in  Record  and  revised  editions. 

(6)  Reported  in  3  D.  778. 

(c)  See  the  Acts  collected  in  Robertson's  re- 
port of  the  Auchterarder  case  before  the  Court 
of  Session,  vol.  2,  Appendix. 
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Elirk  is  a  corporation,  (a)  Assuming  the  I  Bench  held  that  an  action  does  not  lie 
Presbytery  to  bo  a  coart  the  qaestion  is  against  indiridaals  for  acts  erronooasly 
whether  the  act  complained  of  came  within  done  by  them  in  a  corporate  capacity, 
the  exercise  of  the  mrisdiction  of  the  from  which  detriment  nappens  to  the 
court,  in  regard  to  which  the  Presbytery  •  plaintiff,  without  proof  of  malice ;  and  in 
may  be  responsible  to  the  public  justice  a  note  to  that  case  is  reported  the  case  of 
of  the  country  for  doing  what  the  law  Dretoe  v.  Coulton,{a)  where  the  same  was 
forbids,  or  not  doing  what  the  law  re-  laid  down  with  respect  to  a  returning 
quires,  but  cannot  be  responsible  to  an  officer  of  a  parliamentary  borough.  Beau- 
individual.  But  if  no  action  will  lie  rain  v.  Sir  W.  8cott{b)  will  be  cited  on  the 
against  the  body,  still  more  clear  is  it  other  side.  There  it  was  held  that  an 
that  no  action  will  lie  against  any  indi-  action  on  the  case  could  be  maintained 
vidual  member  of  it.  The  individual  may  against  a  judge  of  the  Ecclesiastical  Court, 
be  punished  for  misfeasance  in  a  criminal  But  that  was  where  the  judge  excom- 
proceeding  against  the  whole  court  of  municated  a  partv  for  refusing  to  obey  an 
which  he  is  a  member,  but  he  cannot  be  order  which  tne  Court  had  no  authority  to 
liable  to  a  private  action  on  that  account,  make,  and  which  was  irregular  and  void. 
At  all  events,  clear,  if  not  express,  malice  even  according  to  the  practice  of  that 
is  required  to  make  him  liable — Orr  v.  Court  itself.  The  judge  therefore  was  not 
Gurrie.(h)  There  is  not  the  least  aver-  hold  liable  as  judge ;  for  what  he  had 
ment  of  malice  here.  Of  all  actions,  too,  done  was  not  within  his  jurisdiction.  In 
this  particular  one  is  the  least  fit  to  be  the  subsequent  case  of  Ackerley  v.  Parkin- 
sustained.  It  is  an  action  for  damages  eoti,{c)  the  proceedings  were  likewise  ir- 
founded  on  an  alleged  irregularity  in  a  regular  and  void,  but  the  defendant,  as 
judicial  proceeding ;  and  it  is  the  same  in  vicar-general  to  the  Bishop  of  Chester, 
all  respects  as  an  action  in  this  country  had  jurisdiction  in  the  matter,  and  was 
would  be,  if  directed  against  the  private  therefore  hold  to  be  protected, 
party  to  a  previous  suit,  the  agent  in  the  Lord  Lyndhukst,  L.C.  :  I  think  we  may 
suit,  the  judge  and  the  oflficer  of  the  take  that  principle  for  granted,  that 
court.  Such  an  action  cannot  be  main-  where  a  party  has  jurisdiction  to  do  an 
tainable.  act,    no  action  will  lie  against  him  for 

Here,  too,  it  is  bad  in  another  respect :  ,  doing  it,  unless  malice  is  shown, 
for  supposing  that  some  action  would  lie,  .  Lord  Campbell  :  The  difficulty  here  is, 
it  is  clear  that  no  action  of  this  sort  can  I  not  to  show,  as  one  of  the  defenders'  pleas 
be  brought  against  a  corporation  and  its  alleges,  that  the  party  might  have  oeen 
members.  No  action  will  lie  against  any  rejected  after  the  trial  but  to  make  out  that 
member  of  a  corporation  for  votes  given  I  the  Presbytery  had  discretion  to  take  the 
in  it ;  Dr.  Greonvelfs  case,(c)  where  Lord  <  presentee  on  trial  or  not. 
Holt  expressly  laid  it  down  that  judges  Attorney  General:  The  same  sort  of 
were  not  liable  in  actions  or  indictments  i  proceeding  ought  to  be  adopted  here  as  in 
for  false  judgments  given.  In  the  trial  t  cases  where  the  quarter  sessions  refuse  to 
of  Governor  TiGton,(d)  it  was  laid  down,  |  hear  an  appeal.  No  one  will  maintain 
that  if  the  act  complained  of  was  of  a  i  that,  if  the  sessions  improperly  refuse  to 
judicial  character,  its  illegality  or  motive  \  hear  an  appeal,  the  party  grieved,  instead 
was  of  no  importance,  a  jury  could  not  be  of  applying  for  a  mandamus,  may  main- 
allowed  to  speculate  upon  it,  or  be  trusted  \  tain  an  action  against  the  individual  mem- 


to  adjudicate  as  to  the  damage  sustained. 
In  Baseett  v.  Godschall{e)  justices  were 
held  not  liable  to  an  action  for  refusing 


bers.  It  is  doubtful  whether  an  action 
would  lie  even  on  proof  of  malice ;  it  is 
certain  that  the  action  will  not  lie  without 


to  license  an  alehouse,  however  corrupt  i  such  proof, 
or  malicious  the  motive  they  might  have  '  Suppose  that  this  House  had  remitted 
for  so  doing.  In  Lowther  v.  Badnor(f)  \  the  case  to  the  Court  of  Session  with  in- 
it  was  held  that  trespass  would  not  lie  structions,  and  the  Court  of  Session  had 
against  magistrates  acting  on  a  com-  ,  said  that  this  House  was  wrong,  and  had 
plaint  made  to  them  on  oath,  by  the  terms  disobeyed  the  instructions,  would  the  pre- 
of  which  they  have  jurisdiction.  In  ifar- ,  sent  respondents  have  had  a  right 
man  v.  Tapperide7i{g)  the  Court  ol*  King's    maintain  an  action  against  the  individ 

-;: ^ 7~ — ;; — 7    members  of  the  Court  P    Certainly  n 

(a)  Baiikton,  Inst,  of  the  Law  of  Scotland,    xhe     punishment    for    the     disobedien 

P-  ?.^»  *'!:  S:  ^-  I'  u^^^'r ''  ^'  ^■**  ^onld  have  been  of  a  very  different  kin 

%  LI  ^^454-468 ;  Comb.  76  ;  1  Salk.  ,  I"  I^osu^ell  v.  ImpeyM  commissioners  . 

144  ;  Carth.  491.  ~~ 

(d)  SO  St.  Tr.  449,  8o6,  883.  |  {a)  1  East,  563ii. 

(»)  3  Wil8.  121.  (6)  3  Camp.  388. 

(/)  8  East,  113.  ,  (c)  3  M.  &  S.  411. 

(J)  1  East,  555.  I  (d;  1  B.  &  C.  163. 
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bankrupt  were  hold  not  liable  to  an  action 
of  trespass  for  committing  a  person  whose 
answers  had  not  been  satisfactory  to  the 
commissioners.    Now  suppose  the  party 
committed  had    obtained    from    another 
court  his  liberation,  and  then  the  com-  j 
missioners  had  sent  for  the  man  again  | 
and  put  the  same  questions,  and  receiving  '•■ 
the  same  answers  had  again  committed 
him,  they  would  not  have  been  liable  to 
an  action  at  his  suit.     Such  conduct  on  i 
their  part    might    have    rendered    thera 
liable  to  be  instantly  degraded  from  their 
office  as  commissioners,  but  would  not 
have  rendered  them  liable  to  an  action. 
In  Tinsley  v.  NaesoMia)  this  privilege  from  , 
liability  to  action  was  extended  to  sheriffs ;  ! 
and  it  was  held  that  trespaFS  would  not  j 
lie   against  a  sheriff,  for  the  act  of  his  I 
bailiff  taking  the  goods  of  A„  under  a 
warrant  from  the  sheriff  against  the  goods 
of  ^.,  in  execution  of  the  judgment  of  the 
County  Court — on  the  ground  that  the 
sheriff'  was    a    constituent  part    of  that 
court.     In  Oarnett  v.  F&iTandih)  a  coroner 
was  held  not  liable  in  trespass  for  having 
turned  a  person  out  of  his  Court.     Fawcett 
V.  F<>wli8,(e)  Mills  v.  ColleitAd)  and  Ash- 
crofi  V.  Bourne y(e)  are  all  cases  in  which 
the  same  principle  is  recognised.      Try 
the  matter  again  by  the  rules  applicable 
to  cases  of  mandamus.     Generally  speak- 
ing,  a  mandamus  will   not    be  granted 
where  there   is  another  remedy;  as,  for 
instance,    an    action.      That    shows    the 
courts  to  act  on  the  distinction  already 
stated.    But  suppose  the  mandamus  to  be 
issued  and   to  be  disobeyed,  the  public 
body  disobeying  it  will  not  be  liable  to  an 
action  on  the  case  for  the  injury  so  in- 
flicted upon  the  person  at  whose  desire  it 
was  issued ;  and  obedience  to  a  peremp- 
tory mandamus    is    not    secured    by  an 

action. 

Lord  Lyndhurst,  L.C.  :  Suppose  a  man 
is  ordered  by  Act  of  Parliament  to  do  a 
certain  thing,  he  may  be  compelled  by 
mandamus  and  attachment  to  do  it,  but 
he  may  also  be  indicted  for  not  doing  it. 
Then  why  may  not  an  individual  injured 
by  his  nonfeasance  bring  an  action  if  the 
act  ordered  to  be  done  is  a  ministerial 

act? 

Attorney  General:  If  the  act  is  merely 
ministerial  the  action  would  probably  lie. 
■'f  the  act  is  not  merely  ministerial  no 
ach  action  would  lie.  No  such  action 
as  ever  been  thought  of  against  a  magis- 
rate  for  his  vote  at  the  quarter  sessions 
n  refusing  to  hear  an  appeal,  or  refusing 

(a)  1  Moo.  &  M.  52. 
(6)   6B.  &C.  611. 
(c)  7  B.  &  C.  894. 
id)  8  Moo.  &  P.  242. 
(e)  8  B.  &  Ad.  684. 


to  enforce  a  penalty.  There  is  even  a 
total  absence  of  actions  in  cases  where 
members  of  a  court,  not  of  record— such, 
for  instance,  as  a  small-debt  court — have 
given  votes  on  questions  coming  before 
them.  Now  this  is  an  action  against  Mr. 
Ferguson  for  voting  in  a  matter  lawfully 
referred  to  the  decision  of  the  body  of 
which  he  was  a  member.  His  vote  was 
on  a  matter  judicially  to  be  decided  on. 
The  circumstance  of  putting  the  question 
to  the  vote  shows  that  it  was  not  purely  a 
ministerial  act.  If  it  had  been  so  why 
could  not  the  minority  have  done  the  act  P 
On  this  part  of  the  argument  it  is  clearly 
established  that  the  Presbytery  is  a  court. 
If  so,  there  cannot  be  any  action  against 
ii,  nor  against  any  member  of  it,  for  its 
judicial  decisions.  It  is  shown  by  autho- 
rities on  one  side,  and  by  the  total  absence 
of  authorities  on  the  other,  first,  that 
judicial  acts  of  any  sort  are  not  the  subject 
of  private  actions;  secondly,  that  where 
the  act  complained  of  is  the  act  of  a  body 
corporate — a  court,  for  instance — ^no  action 
can  be  maintained  against  the  members 
of  the  corporation  who  dissent  from  the 
others,  whether  that  dissent  does  or  does 
not  prevail ;  and  at  all  events  no  action 
can  oe  maintained  in  the  case  of  indi- 
viduals whose  public  duties  are  of  a 
ministerial  character ;  if  what  is  done  is 
done  in  that  character,  though  erroneous 
it  is  not  actionable. 

Then  as  to  the  form  of  these  proceed- 
ings. The  judgment  of  this  house  was 
not  directed  against  the  individual  mem- 
bers of  the  Presbytery.  There  was  no 
judgment  assoilzing  them,  or  declaring 
them  liable. 

Lord  Lyndhubst,  L.C. :  The  judgment 
was  that  their  refusal  to  take  the  presentee 
on  his  trials  was  illegal ;  they  bave  refused 
again. 

Lord  Brougham  :  But  the  Attorney 
General  means  to  say  that  they  referred 
to  another  body  for  their  dii-ections. 

Lord  Lyxdbubst,  L.C. :  But,  when  the 
law  says  that  persons  are  bound  to  do  a 
certain  thing,  they  are  not  entitled  to 
avoid  doing  it,  by  referring  the  party  who 
requires  the  performance  of  tne  act  to 
another  body.  If  they  refuse  to  do  it 
they  subject,  themselves  to  an  action. 
Every  refusal  or  neglect  of  what  a  party 
is  bound  by  the  law  to  perform,  if  it 
works^  a  wrong  to  another,  is  the  subject 
of  an  action.  If  a  magistrate  refuses  to 
take  an  examination  after  a  robbery  com- 
mitted he  is  liable. 

Attorney  General :  That  is  a  ministerial 
act. 

Lord  Lykdhubst,  L.C:  And  the  Presby- 
tery acts  ministerially  in  taking  or  refusing 
a  man  on  his  trials. 

Lord  CoTTENHAH :  To  enter  on  his  trials 
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is  a  ministerial  act ;  the  Presbytery  after- 
wards exercises  a  jadicial  power  in  deter- 
mining whether,  upon  his  trial,  he  has 
proved  himself  fit  for  the  ministry. 

Attorney  General :  The  objection  seems 
to  take  this  shape,  that  the  pei'sons  com- 
posing the  Presbytery  are  ministerial  offi- 
cers for  the  purpose  of  meeting  together 
and  judicial  from  the  moment  of  doing  so. 
Can  this  distinction  be  maintained?  Sup- 
pose a  judge  to  direct  a  case  to  be  struck 
out  of  his  paper,  or  to  refuse  to  allow  it 
to  be  entered  there,  is  that  a  judicial  act  P 
If  not,  ho  would  be  liable  to  an  action. 
Yet  it  never  has  been  supposed  that  he 
would  be  so  liable.  But  fif  the  rule  of 
liability  is  adopted  as  to  the  Presbytery, 
it  must  be  true  of  every  other  body,  and 
be  applicable  to  all  similar  cases ;  and 
where  ministerial  functions  end,  and 
judicial  functions  begin,  will  then  be  the 
question  of  difficulty  to  be  decided  in  all 
cases  whatever.  Suppose  the  members  of 
the  Presbytery  had  simply  refused  to 
meet,  they  would  not  have  been  liable 
to  an  action  for  that  refusal.  Then  how 
would  the  distinction  of  ministerial  and 
judicial  apply  in  that  instance  P 

Lord  Brougham  :  Your  argument  now, 
if  good  for  anything,  would  destroy  your 
former  argument.  You  seemed  before  to 
concede  that  an  attachment  or  an  indict- 
ment would  lie,  yet  you  now  argue  as  if 
no  process  whatever  would  lie  against 
these  persona. 

Attorney  General:  A  public  proceeding 
might  be  had  against  them,  but  no  in- 
dictment could  be  maintained.  The  broad 
proposition,  however,  is  that  where  any 
part  of  a  transaction  is  of  a  judicial 
character,  that  character  affects  the  whole 
of  it. 

Lord  Campbell  :  Suppose  there  was  a 
peremptory  mandamus  to  a  bishop  to 
license  a  vicar,  and  the  bishop  merely 
refused  without  saying  that  he  had  exa- 
mined the  presentee  and  found  him  un- 
fit, would  not  an  action  lie  against  the 
bishop  P 

Attorney  General :  That  would  bo  a  mere 
ministerial  act.     But  where  the  right  of 

i'udging  and  deciding  existed,  as  it  does 
lere,  no  action  would  lie. 

Finally,  it  is  clear  that  there  is  no  cause 
of  action  here,  for  as  to  the  patron  he 
retains  the  temporalities  of  the  living  till 
after  the  induction  of  the  incumbent,  and 
the  presentee  can  have  no  vested  right  to 
them  till  actual  admission.  The  damnum 
here  is,  therefore,  as  to  both  these  parties, 
Ztdamnunh  absque  injm-ia,  and  consequently 
cannot  form  the  subject  of  compensation 
in  damages. 

Peinberton,  Q.C.,(a)  followed  :  No  action 

(a)  Aftenvards  Lord  Kingsdown. 


I  will  lie  against  the  individual  members  of 
a  body  which   was  not  directed  by  this 
'  house  to  do  an  act,  but  was  simply  stated 
j  to  be  liable  by  law  to  perform  that  act. 

Lord  Brougham  :  Is  not  that  the  ordi- 
nary form  of  command  when  directed  to 
those  who  are  declared  to  be  bound  and 
aatricted  to  do  a  certain  act  P 
I      Pemherton  :    The    decree   adopts     the 
terms  of  the  libel  and  cannot  go  beyond 
them.    Here  there  were  no  petitory  con- 
clusions to    the   libel,    and    there    must 
therefore  be  a  new  action  to  enforce  the 
declaratory  conclusions.    Then  comes  the 
question  as  to  the  rights  and  duties  of 
this  corporate  body,  the  Presbytery.     The 
patron  has  a  right  to  the  stipend  of  this 
vacant  benefice.     If  the  Presbytery  should 
refuse  to  admit  the  presentee  the  remedy 
would  be  by  appeal   to  the   Synod,  and 
thence  to  the  G^eneral  Assembly,  whose 
sentence  is  final. (a)     Letters  of  horning 
might  in  certain  cases    issue  against  a 
Presbytery  as  against  a  society  or  body  of 
men,  but  they  would  be  for  debts  and  not 
for  matters  of  this  kind.(b)     There  is  no 
instance  whatever  in  which  the  remedy 
now  sought  to  be  enforced  has  been  put 
in    force    on  a    claim  like    the  present. 
Where  the  patron's  rights  are  invaded  a 
specific  remedy  is  by  the  law  of  Scotland, 
as  by  that  of  England  provided  for  him. 
There  is  no  authority  to  show  that  an  in- 
dividual of  a  body  is  liable  in  an  action 
for  the  act  of  the  majority  of  that  body, 
the  act  being  that  of  a  corporation  and 
not  of  the  individual. 

Lord  Campbell  :  That  argument  would 
affect  the  proceeding  by  lettera  of  horning, 
the  minority  being  willing  to  obey  would 
not  be  liable. 

Pembertoii  :  The  minority  would  be 
liable  if  the  whole  body  was  civilly 
answerable. 

What  has  been  done  here  is  not  the  sub- 
ject of  action,  but  if  an  action  will  lie  it 
must  be  against  the  corporate  body  alone, 
for  no  individual  of  that  body  could  do 
the  act  the  omission  to  do  which  is  the  sub- 
iect  of  complaint  there.     The  Presbyter}' 
here,  having  once  pronounced  a  decision, 
could  not  review  that  decision,  but  was 
compelled  to  send  it  before  the  superior 
court.     To  make  individual  members  of 
the  Presbytery  liable  under  such  circum- 
stances will  be  to  introduce  for  the  first 
time  a  precedent  for  which  no  author 
is  to  bo  found  in  the  principles  or  pract 
of  the  law  of  Scotland.    And  it  is,  besid 
perfectly  clear  n'either  of  the  respondei 
has  sustained  such  an  injury  as  to  founc 
claim  for  compensation  in  damages. 


(a)  Er8k.  Inst.  bk.  i.  tit.  .5,  s.  16. 
(6)  Ersk.  Inst.  bk.  iv.tit.  8,  s.  U. 
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Solicitor  Oeneral  (Sir  Willicum  Folldt),(a) 
{Wortley  and  Cook  with  him)  for  the  re- 
spondents: It  is  not  necessary  for  the 
respondents  to  show  that  the  present 
action  rests  on  the  judgment  of  this 
House,  or  of  the  court  below,  given  in 
any  previous  suit.  It  is  an  action  against 
these  parties  for  being  guilty  of  illegally 
refusing  to  admit  Mr.  Young  to  his  trials. 
It  is  assumed,  but  without  justification, 
that  the  Presbytery  is  a  corporation.  It 
is  an  assembly  of  ministers  of  the  Church 
of  Scotland  entrusted  with  the  perform- 
ance of  certain  public  duties.  For  certain 
purposes  the  Presbytery  is  a  court ;  but, 
as  far  as  respects  the  proceedings  in  the 
present  action,  its  duty  is  simply  to  take 
on  trial  the  presentee  of  a  patron,  and  to 
examine  whether  he  is,  so  far  as  respects 
learning  and  character,  fit  to  be  admitted 
to  the  benefice. 

Lord  Lyndhurst,  L.O.  :  The  Presbytery 
stands  in  place  of  the  Ordinary.  He  is 
considered  a  corporation. 

Solicitor  General :  The  Presbytery  may 
be  a  corporation  for  this  purpose,  but  not 
in  the  proper  sense  of  the  term.  Ac- 
cording to  the  statute  of  1592,  the  Presby- 
tery is  a  body  to  take  the  presentee  on 
trials ;  it  has  no  discretion  whatever  to  re- 
fuse to  do  so.  But  if  the  Presbytery  might 
be  supposed  to  have  a  discretion  before  the 
judgment  of  this  House  was  pronounced, 
it  has  had  none  since.  That  judgment  did 
direct  the  Presbytery  to  take  the  presentee 
on  trials.  (Counsel  referred  to  the  form 
of  the  libel  and  of  the  judgment.)  It  was 
absolutely  necessary  here,  according  to 
the  forms  of  the  law  of  Scotland,  that  the 
individual  members  of  the  Presbytery 
Bhould  be  made  parties  to  the  suit. 

This  is  said  to  be  an  action  against  the 
members  of  a  court ;  and  it  is  argued  that 
no  action  will  lie  for  things  done  by  mem- 
bers of  a  court  in  their  judicial  character. 
The  answer  is  that  this  was  not  an  act 
with  respect  to  which  the  Presbytery  had 
any  discretion,  or  which  was  one  of  a  judi- 
cial character.     It  was  an  act  which,  by  the 
language  of  the  law,  the  Presbytery  was 
bound  and    astrioted  to  perform.      That 
language  clearly  describes  a  ministerial 
act.    If  an  individual  is  injured  by  the 
non-performance  of  such  an  act,  he  clearly 
has  a  remedy  against  the  persons  who 
'^ere  so  bound  to  perform  it.    Then  where 
>  the  force  of  any  distinction  arising  from 
iie  circumstance  that  the  act  ought  to  be 
)erformed  by  several  persons,  instead  of 
jy  one  ?    The  wrong  of  the  non-perform- 
mce  cannot  be  affected  by  the  numbers 
vvho  commit  it,  so  as  to  deprive  the  in- 
jured person  of  his  lawful  remedy.    In 
the  cases  cited  on  the  other  side  the  dis- 

(jol)  Afterwards  Attorney  General. 


tinction  here  taken  is    plainly  perceiv- 
able. 

Justices  of  the  peace  have  a  discretion 
in  some  cases;  in  others  they  have  not. 
In  the  latter,  as,  for  instance,  where  they 
are  bouud  to  take  an  examination,  if  they 
do  not  take  it  they  are  liable  to  an  action. 
The  Presbytery  in  Scotland  cannot  stand 
in  a  higher  or  better  situation  than  the 
bishops  in  ■  England.  If  a  bishop  should 
refuse  to  examine  a  presentee,  an  action 
would  lie  against  him  for  refusal.  In  the 
2nd  Institute(a)  it  is  said — 

"  If  a  man  be  excommunitated  and  offer  to 
obey  and  perform  the  sentence,  and  the  bifihop 
refuseth  to  accept  it  and  to  assoite  him,  he  shall 
have  a  writ  to  the  bishop  requiring  him,  upon 
the  performing:  of  the  sentence,  to  assoile  him, 
&c. ;  and  the  reason  thereof  is,  for  that  by  the 
excommunication,  the  party  is  disabled  to  sue 
any  action,  or  to  have  any  remedy  for  any 
MTong  done  unto  him,  so  long  as  he  shall  remain 
excommunicate.  And  also  the  party  grieved 
may  have  his  action  upon  the  case  against  the 
bishop,  in  like  manner  as  he  may  when  the 
bishop  doth  excommunicate  him  for  a  matter 
which  belongeth  not  to  the  ecclesiastical  conu- 
sance. Also,  the  bishop  in  those  cases  may  be 
indicted  at  the  suit  of  the  King." 

And  in  ''Doctor  and  Student "(6)  it  is 
said  that — 

*^  if  the  excommunication  be  of  record,  and  the 
judge  ecclesiastical  will  not  assoile  the  party 
when  he  ought  to  do  so,  the  King  may  write  to 
the  judge  spiritual  commanding  him  to  grant 
letters  of  absolution  upon  pain  of  contempt ;  and 
if  the  said  excommnnication  be  not  of  record  in 
the  King's  Court,  then  the  party  may  in  such 
case  have  his  action  against  the  judge  spiritual, 
for  that  he  would  not  make  him  his  letters  of 
absolution.'* 

Here,  therefore,  is  the  case  of  an  action 
against  a  judge  for  what  partakes  at  least 
largely  of  judicial  functions.  All  the 
authorities  upon  this  point  will  be  found 
collected  in  the  case  of  Acherley  v.  Parkin' 
8on.{c} 

Lord  Brougham  :  It  does  not  appear 
that  in  qtcare  imi^edit,  before  the  Statute 
of  Westminster  2,[d)  any  action  could  be 
maintained  at  common  law  against  the 
bishop  in  respect  of  the  revenue  of  the 
living:  but  since  then  the  value  of  the 
church  and  the  length  of  time  during 
which  it  has  been  vacant,  have  always 
been  given  in  evidence  with  a  view  to 
damages. 

LoKD  Chancellok  :  Perhaps  damages 
were  not  given  at  common  law,  because 
they  were  deemed  to  savour  of  simony. 

Lord  Bkougham  :  In  all  probability  that 
is  the  right  explanation. 


(a)  623. 

(6)  Dial.  3,  c.  32. 
(c)  3M.  &S.  411. 
(rf)  13  Edw.  1.  c.  5. 
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Solicitor  General :  It  is,  however,  doubtfal 
whether  damages  were  not  giveii  at  com- 
mon law ;  for  it  appears  by  Blackstone,{a) 
that  after  order  to  admit  in  quare  impedit, 
if  the  bishop  did  not  admit,  the  party  might 
have  a  writ  qtuire  non  admieit,  and  obtain 
ample  compensation  thereon ;  and  that  was 
clearly  a  common-law  writ.  ComyMh)  is  to 
the  same  effect.  The  case  of  BeoMrain  v. 
Scott(c)  was  for  an  excess  of  jurisdiction, 
bat  there  the  j^udge  himself  was  held 
clearly  liable.  The  power  to  proceed  cri- 
minally does  not  exclude  the  right  to  pro- 
ceed civilly,  fl^e  last  sentence  of  the 
quotation  already  made  from  Lord  Coke(d) 
shows  that  to  be  so.  A  man  ma}'  be  in- 
dicted for  non-repair  of  a  bridge.  He  may 
also  have  an  action  brought  against  him 
for  a  private  injury  occasioned  thereby. 
This  case  does  not  resemble  that  of  a 
judge  in  a  case  where  he  has  jurisdiction^ 
and  acts  according  to  the  best  of  his  dis- 
cretion. The  case  of  the  alehouse  licence, 
Bassett  v.  God8chdll,{e)  does  not  «pply  to 
the  present;  for  there  the  plaintiff  had 
no  antecedent  right  to  a  licence,  from  the 
enjoyment  of  which  he  was  excluded  by 
the  act  of  the  magistrates.  But  where  he 
has  an  existing  right,  which  the  co-opera- 
tion of  the  magistrate  can  alpno  enable 
him  to  enforce,  if  that  co-operation  is  re- 
fused, he  may  maintain  an  action  to  re- 
cover damages  for  the  injury  he  thereby 
sustains.  Thus  in  the  case  of  Green  v. 
BuckUdhurches^if)  where  the  party  was 
entitled  to  claim  damages  a^inst  the 
Hundred  after  giving  information  on  the 
Statute  of  Hue  and  Orj^ig)  and  the  magis- 
trate refused  to  take  snch  information,  it 
was  held  that  he  mi^ht  maintain  an  ac- 
tion against  the  magistrate  for  such  re- 
fusal, by  which  he  was  prevented  from 
enforcing  his  claim  against  the  hundred. 
That  case  is  exactly  in  point  with  the  pre- 
sent. Here  the  party  has  a  right,  from 
the  exercise  of  which  he  has  been  unduly 

Prevented  by  the  act  of  the  appellants 
n  the  cases  of  commissioners  of  bank- 
rupt, coroners  and  magistrates,  there  are 
.certain  circumstances  where,  when  those 

I)er8on8  are  acting  judicially,  no  action  will 
ie  against  them  for  what  they  do.  But 
there  are  other  circumstances  in  which 
they  are  only  acting  ministerially,  and 
then  no  doubt  can  be  entertained  that  an 
action  may  be  maintained  against  them. 

The  law  of  Scotland  is  the  same  as  that 
of  England  on  this  point — Innes  v.  The 


(a)  3  Com.  249,  250. 
(6)  Courts,  B.  15. 
(c)  3  Camp.  388. 
((0  2  Inst.  623. 
(e)  3  WiU.  121. 
(O  1  Leon.  823. 
(g)  27  Elia.  c.  13. 


MaaUirates  of  Edinburph,{a)     Orrr,  Cur- 

'  rie{h)  is  not  an  authority  the  other  way ; 

for  the  sheriff  was  there  discharged  from 

the  action,  not  because  he  was  not  liable 

to  an  action  in  point  of  law,  but  because 

the  facts  there  justified  him  in  what  he 

had  done.   In  the  court  below  Lord  FuUer- 

ton,  who  in  the  former  action  was  against 

the  plaintiffs,  expressed  himself  in  this 

!  case  clearly  in  favour  of  this  action,  once 

it  had  been   decided  by  this  Houae  tliat 

.  the   Presbytery  was  bound  to  take  tiie 

Sref^entee  on  trials.  Where  a  man  has  a 
,  uty  to  perform  and  ho  neglects  to  per- 
,  form  it,  an  action  will  lie  without  showing 
'  malice.  It  is  only  where  he  has  a  right 
.  to  exercise,  and  he  exercises  it  wrongfully, 
,  that  proof  of  malice  is  required  in  order 
;  to  enable  a  party  injured  to  sustain  au 
,  action. 

Then,  as  to  the  objection  that  this  action 
is  wrong  in  point  of  form,  in  consequence 
of  being  brought  against  these  particular 
defendants.  It  is  clear  from  the  constant 
practice  in  cases  of  commissions  of  bank- 
rupt, that  if  three  commissioners  vote  for 
something  which  wrongfully  occasions  an 
injury  to  an  individual,  he  may  maintain 
an  action  against  all  of  them.  The  same 
rule  applies,  whether  the  injury  arises 
from  a  nonfeasance  or  a  misfeasance.  If 
it  is  the  duty  of  five  persons  to  perform  a 
certain  act,  it  in  the  duty  of  each  of  those 
five  to  perform  the  act,  or  to  concur  in 
the  performance  of  it.  If  it  should  be 
necessary  for  all  five  to  perform  the  act, 
and  four  of  them  are  willing  to  do  it,  but 
the  fifth  refuses,  the  party  does  not  sus- 
tain an  injury  from  the  four,  but  he  does 
sustain  it  from  the  one,  and  against  that 
one  he  may  bring  his  action.  If  it  was 
not  so  the  injured  party  would  be  entirely 
without  a  remedy. 

The  answer  that  these  persons  consti- 
tuted a  corporaticn,  cannot  be  set  up  here. 
They  do  not  constitute  a  corporation ; 
they  have  no  seal,  nor  funds,  nor  property. 
They  are  a  mere  assembly  of  persons 
havmg  settled  duties  to  perform,  and  for 
the  non-performance  of  those  duties  all  of 
them  are  liable. 

Lord  CoTTENHAM  referred  to  JDv/ncan  v. 
F%ndlaier.(c) 

Solicitoi-  General:    The    fact  that    the 
duties  are  required   to  be  performed  by 
several  persons  will  not  constitute  those 
persons  a  corporation.     There  are  mi 
cases  in  which  several  persons  must 
together  in  doing  a  certain  thin^;  il 
mandamus  issues  to  them  to  do  it,  a 
they  neglect,  all  who  are  guilty  of  i 
neglect  are  personally  responsible. 

(a)  Mor.  Diet.  13,  189. 
(6)  18  Fac.  Col.  625. 
(c)  6  CI.  &  F.  894. 
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Lord  Campbell  :  Suppose  a  mandamus  ' 
directed  a  meeting  to  be  held  for  the  elec- 
tion of  corporate  officers,  would  those  who 
stayed  awaj  be  liable  to  an  attachment  P 

aolidtor  General :  They  would  if,  by  so 
staying  away,  they  prevented  the  doing  of 
the  act  which  the  mandamns  had  ordered. 
In  The  King  r.  Bipon.ia)  Lord  Holt  held 
that  an  action  would  lie  against  particu- 
lar persoDs  who  caused  a  false  return  to 
be  made  to  a  mandamus,  in  the  name  of 
a  corporation,  and  the  Canterbury  caseC^) 
was  mentioned.  In  Rich  v.  Pilkington,{c)  \ 
which  was  an  action  against  the  Mayor  of 
London  for  a  false  return  to  a  mandamus 
directed  to  the  mayor  and  corporation,  an 
objection  was  taken  to  the  form  of  the 
action,  but  it  was  held  that,  being  in  tort, 
it  might  be  joint  or  several  at  the  election 
of  the  party ;  it  was  then  objected  that  the 
mandamus  being  directed  to  all  it  might 
be  injurious  to  the  defendant,  for  he  might 
have  voced  against  the  return  complained 
of,  and  have  been  overruled  by  the  majority ; 
but  the  court  decided  against  the  objection, 
Baying  that,  if  the  mayor  was  overruled, 
that  would  be  evidence  for  him  on  a  plea 
of  not  guilty.  But  there  are  cases  where 
an  action  for  a  wrong  done  may  be  main- 
tained by  an  individual  against  a  corpora- 
tion— Henley  v.  The  Mayor  and  Burgesses 
of  Lyme  Regis,  {d)  Harman  v.  Ta pvenden  (e) 
is  not  an  authority  for  the  appellants,  for 
the  judgment  of  Mr.  Justice  Lawrence(f) 
shows  that  the  defendants  there  were 
excused  because,  in  doing  a  thing  which 
they  had  a  right  to  do,  they  had  merely 
been  guilty  of  an  error  of  judgment.  Here 
the  act  was  not  a  mere  error  of  judgment, 
but  was  a  tortious  act,  and  the  party  injured 
by  it  may  have  his  action  for  the  tort. 

Then  it  is  said  on  the  other  side  that,  if 
these  parties  are  liable,  they  are  liable  to 
a  public  proceeding  against  them,  but  are 
not  liable  in  an  action  for  damages.  It  is 
no  principle,  either  of  the  Scotch  or  Eng- 
lish law,  that  a  wrongdoer,  though  liable 
to  a  public  proceeding,  is  not  liable  in  an 
action  for  oamages.  It  is  asked,  who  are 
to  pay  the  damages  P  They  are  to  be  paid 
by  the  individual  members  of  the  Presby- 
tery, against  whom  the  action  is  brought. 
There  have  been  two  cases  of  actions 
.apiinst  presbyteries,  and  in  each  the  indi- 
vidual members  of  the  Presbyterv  were 
]ited  as  distinct  persons,  ana  were 
owed  to  enter  upon  separate  defences — 


a)  I  Ld.  Rayin.  564 ;  Salk.  433. 
6)  I  Lev.  119. 
c)  Carth.  171. 
(lO  8  B.  &  Ad.  77  ;  5  Bing.  91  ;  2  CI.  &  F. 


Clarh  V.  Henderson Xa)  and  Edwards  v. 
GruicJcslianh.(b)  This  is  a  peculiarity  of 
the  law  of  Scotland. 

Lord  Chancellor  :  So  that  by  ihe  law 
of  Scotland,  suing  the  Presbytery  is,  in 
fact,  suing  the  individual  members  who 
compose  the  Presbytery  ? 

Solicif'Or  General:  It  is  so.  The  same 
course  was  recognised  in  this  house  as 
correct  in  Gray  v.  Forbes j{c}  where  each 
individual  member  of  the  corporation  of 
Glasgow  was  held  to  be  affected  with 
responsibility  in  an  action  for  a  wrong 
committed  by  the  body. 

This  is  an  attempt,  on  the  the  part  of 
the  appellants,  to  evade,  if  they  cannot 
resist,  the  former  judgment  of  this  House. 
The  principles  of  the  law  of  England  and 
of  Scotland  are  the  same  on  this  point; 
and  neither  of  them  will  allow  persons  to 
neglect  a  positive  duty,  and  so  to  inflict 
injury  on  an  individual  without  holding 
them  liable  to  make  him  compensation. 

Worthy  followed:  The  first  question 
here  is,  whether  the  injury  inflicted  by  the 
appellants  on  the  respondents  is  such  as 
to  g^ve  a  right  of  action ;  and  the  next, 
whether  there  is  anything  in  the  circum- 
stances of  the  case,  or  of  the  respondenta* 
situation,  to  exempt  them  from  the  lia- 
bility which  they  would  otherwise  have 
incurred.  The  right  to  maintain  an  action 
where  there  has  been,  as  here,  a  positive 
and  wilful  disobedience  to  the  provisions 
of  a  statute,  is  distinctly  shown  in  a  report 
of  this  house  in  the  case  of  Ashhy  v. 
White{d)  :— 

'<  When  any  statute  requires  an  act  to  be  done 
for  the  b«*nefit  of  another,  or  to  forbear  the 
doing  of  an  act  which  may  be  to  his  injury, 
though  no  action  be  given  in  express  terms  by 
the  statute  for  the  omissiou  or  commission,  the 
general  rule  of  law  in  all  such  cases  is,  that  the 
party  injured  shall  hare  an  action  ;  " 

and  reference  is  there  made  to  Lord  Coke's 
Beports,  and  to  his  Institutes,  and  to 
Magna  Charta,  in  support  of  this  maxim, 
which,  it  is  added, 

*'  is  one  allowed  and  approved  of  in  all  ages.*' 

Unless  this  action  is  maintainable,  nei- 
ther patron  nor  presentee  can  have  any 
effectual  remedy,  a  consideration  which, 
if  no  authorities  existed  in  favour  of  the 
proceeding,  would  be  sufficient  to  establish 
its  validity,  as  the  law  will  not  allow  the 
violation  of  a  legal  right  without  givine 
to  the  party  injured  thereby  a  legal 
remedy. 


)  1  East,  555. 
)  1  East,  66S. 

o     §7482. 


(a)  1  D.  955. 
(6)  3  D.  282. 
(c)  5  CL  &  F.  356. 

{d)  14  St.  Tr.  785;  2  Ld.  Raym.   958;   6 
Mod.  45. 
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Fitdierberiia)  is  to  the  same  effect  as  the 
InBtitate8(&)  as  to  the  duties  of  tho  bishop, 
and  there  can  be  no  doabt  that  the  Pres- 
bytery in  the  Scotch  Church  stands  in  the 
same  position  as  the  bishop  does  in  the 
Chnrch  of  England,  and  has  the  same 
dnties  and  liabilities.  There  is  a  strong 
analogy  in  faTonr  of  this  action  afforded 
by  the  trials  of  a  person  appointed  in 
Scotland  to  be  a  judge. (c)  The  judges 
are  directed  to  put  him  on  his  tzials ;  the 
Judges  are  bound  to  do  so,  and  under  the 
old  law  there  can  be  no  doubt  that  he 
-could  have  sued  them  for  a  refusal  to  do 
dBO.  They  must  now  admit  him,  and  if 
they  have  strong  objections  to  him  they 
>can  only  remonstrate  with  the  Crown. 

Lord  Camfbsll  :  Would  the  person  so 
rejected  have  a  right  of  action  against  the 
Judges,  if  they  refused  to  examine  him  F 

Wartley:  He  would  —  Ershines  Insti- 
tutes, (J)  and  Haldane's(e)  case.  In  like 
manner  an  action  will  lie  in  Scotland  against 
a  j>erson  for  refusal  to  issue  a  writ,  which 
it  is  his  duty  to  issue  on  the  demand  of 
the  subject — Laingy.  Morrison, {f)  Sirahan 
V.  8todcurt,{g)  and  JielVs  Commentaries.  (^) 
A  similar  rule  was  applied  here  in  Green  v. 
Bucklechwrc7i€Sj{i)  where  the  justices  had 
refused  to  take  an  examination  under  the 
Statute  of  Hue  and  Cry. 

Malice  need  not  be  alleged  in  this  action, 
because  here  the  appellants  had  no  dis- 
cretion to  grant  or  refuse  what  was  re- 
quired. An  action  would  lie  against  a 
Judge  for  unlawfully  refusing  to  issue  a 
writ  of  habeas  corpuSy  or  to  swear  a  man 
into  an  office  ;  and  as  it  is  his  duty  to  do 
these  things  on  lawful  reouirement,  his 
refusal,  without  any  proof  or  malice,  would 
subject  him  to  the  action. 

Attoi-ney  General,  m  reply  :  It  is  not  in- 
tended to  say  one  word  to  impeach  the 
judgment  of  this  House  in  the  former  case. 
The  quefetion  hero  is  whether  the  present 
action  is  maintainable.  The  case  of  a 
judge's  refusal  to  issue  a  writ  of  liaheas 
^rjpus  is  not  in  point  here;  for  the 
statute (y)  provides  a  distinct  penalty  of 
500Z.,  or  treble  damages,  on  his  refusal  to 
do  what  the  Act  requires.  It  is  a  mis- 
take to  suppose  that  there  is  no  wrong 
without  a  legal  remedy.  (A-)     Take  the  case 

(a)   145  Writ  de  Ex.  cap. 

(6)  2  Inst.  623. 

(c)  Ersk.  Instit.  bk.  1,  tit.  3,  s.  15,  p.  57. 

id)  Bk.  i.  tit.  2,  s.  32,  p.  49. 

(e)  Haldane  v.  Dean  and  Faculty  of  Advo- 
■cateSf  RolHjrtson's  Appeals,  422. 

C/)  Mor.  Diet.  S855. 

Ig)  4  Fac.  Dec.  5. 

(A)  Vol.  2,  p.  566,  567. 

(0  1  Leou.  323. 

0)  31  Car.  2.  c.  2. 

(70  Cf.  Bradlaughw  Gossett ;  12  Q.B.D.  at 
;p.  285. 


of  a  peerage  claim.  If,  on  the  Crown  re- 
ferring the  question  to  this  House,  a 
Committee  for  PriTileges  wafi  ordered  to 
assemble,  and  in  consequence  of  the 
absence  of  peers,  the  Committee  could  not 
be  held,  the  claimant  would  be  put  to 
great  expense,  and  by  the  death  of  wit- 
nesses his  peerage  might  'be  lost,  yet  he 
would  haye  no  remedy  againat  the  peers 
whose  absence  had  oocasioned  this  delay. 
In  like  mann«*,  it  is  the  duty  of  a  judge 
to  try  cases ;  but  if  he  did  not  hold  his 
court  to  try  them,  there  might  be  a  com- 
plaint in  Parliament  against  him,  but 
there  could  not  be  any  action  against 
him.  The  Caniefhury  ca8e(a)  is  go^  for 
no  purpose  whateyer;  and  the  case  of 
Hem^  r.  The  Mayor  of  Lyme  Begi^)  is 
also  inapplioable ;  for  that  was  an  action, 
not  against  the  members  of  a  coTporatiom, 
who  had  refused  to  do  an  act,  but  against 
a  corporation  which  in  its  corporate  capa- 
city had  bound  itself  to  repair  walls,  and 
had  neglected  to  perform  the  duty  thus 
undertaken.  AslUfv  v.  WhUe(G)  was  a  case 
of  mere  ministerial  duty,  and  affords  there- 
fore no  analogy  here.  The  same  obsenra- 
tion  may  be  applied  to  many  other  cases, 
particularly  to  those  against  the  justices 
for  refusing  to  examine  a  man  when  a 
robbery  had  been  committed.  And  no 
doubt,  in  those  cases  where  a  person  has 
prima  facie  a  jurisdiction,  bat  exceeds  it, 
he  is  liable  in  an  action  for  the  excess. 

■Then  as  to  the  question  of  this  body 
being  a  corporation.  The  Presbytery 
clearly  comes  within  that  description.  A 
seal  is  not  necessary  in  Scotland  to  con- 
stitute a  corporation.  If  the  Presbytery 
is  a  corporation,  then  it  is  clear  that 
this  action  is  not  maintainable.  No  action 
will  lie  against  a  corporation  for  refusing 
to  admit  a  man  to  a  seat  in  the  town  coun- 
cil, nor  for  refusing  to  meet  when  such 
meeting  is  necessary  for  the  purpose  of 
doing  some  public  act.  The  only  proper 
mode  of  compelling  performance  of  a  duty 
which  has  a  judicial  aspect,  is  to  proceed 
by  mandamus.  It  is  clear  that  a  ?fum- 
damns  would  have  lain  here;  and  that 
being  the  case,  the  party  cannot  ai  the 
same  time  be  entitled  to  an  action — 
Chitti/s  General  Practice((i5) ;  R(^^  v. 
Baker (e) ;  Bex  v.  Churcliwardens  of  TFieo- 
^lyif)  >  Clark  V.  Sarum,  Bishopig) ;  B^ox  t. 
The  Governors  of  the  Bank  of  Englanc 
Powell  V.  Milbank.(i)      If,  therefore, 

{a)  1  Lev.  119. 
(6)  2  01.  &  F.  331. 

(c)  14  St.  Tr.  785  ;  2  Ld.  Raym.  95 

(d)  Fart  2,  c.  10,  p.  787. 
(f)  3  Burr.  1267. 

(/•)  2  8tr.  1259. 

(9)  2  Str.  1082. 

(/i)  Doug.  524. 

(i)  Per  Ld.  Mansfield,  1  T.  R.  401 
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proceeding  can  be  taken  against  the  i 
Presbytery,  it  is  not  one  of  this  natnre,  j 
and  the  judgment  in  this  case  mnst  be  ; 
reveraed. 

August  9, 1842. 

Lord  Lthbhuiist,  L.C.  :  My  Lords,  this 
was  a  proceeding  instituted  by  the  Earl  of 
Kinnoull  and  Mr.  Young  for  the  purpose  of 
obtainlug  compensation  in  damages  from 
the  defenders  in  the  court  below,  for 
having  refused  to  take  upon  trial  Mr. 
Young  as  the  presentee  of  the  church  of 
Auchterarder.  The  case  came  before  the 
judges  of  the  Court  of  Session,  and  they 
decided  in  favour  of  the  pursuers  by  a 
unanimous  decision .  Frcm  that  judgment 
the  defenders  have  appealed  to  youi*  Lord- 
«hips'  House. 

It  was  not,  I  believe,  from  any  real 
inherent  difficulty  in  the  case,  but  on 
aoconnt  of  the  importance  of  the  subject, 
that  your  Lordships  took  time  to  consider 
^e  iudgment. 

There  is  one  point  which  is  perfectly 
<clear,  and  that  forms  the  basis  of  the 
whole  proceeding.  It  is  perfectly  clear 
that  it  was  the  auty  of  the  defenders  to 
take  Mr.  Young  on  trial  of  his  qualifications 
as  presentee  of  the  church  of  Auchterarder. 
Tnat  question  was  decided  by  the  Court 
of  Session.  It  afterwards  came  before 
vonr  Lordships'  House  on  appeal  and  your 
liOrdships  confirmed  the  decision.  The 
law,  therefore,  was  established  by  that 
decision,  and  it  could  not  afterwards  be 
controverted;  it  admitted  of  no  further 

2ae8tion,  no  further  appeal.  Therefore, 
say  it  was  a  point  clearly  established, 
that  it  was  the  duty  of  the  Presbytery  to 
make  trial  of  Mr.  Young's  qualifications 
as  presentee  to  the  church  of  Auchterarder. 
My  Lords,  the  defenders  cannot  plead 
ignorance  of  the  law  in  this  case,  even  if 
that  ignorance  would  have  availed  them, 
because  they,  or  at  least  some  of  them, 
were  parties  to  that  suit  and  that  inquiry ; 
nay  more,  after  the  judgment  had  been 
affirmed  by  your  Lordships'  Hou?e,  the 
Lord  Ordinary,  Lord  Murray,  pronounced 
another  interlocutor,  by  which  he  decreed 
that  the  Presbytery,  and  these  defenders 
by  name,  were  still  bound  to  make  trial 
of  the  qualifications  of  Mr.  Young. 

That  interlocutor  became  final ;  it  was 

acted  on  the    2nd  of    July;    it  was 

ved  on  the  defenders,  and  at  the  same 

e  Mr.  Young  presented  himself,  in  order 

kt  they  might  make  trial  of  his  quali- 

btions.     The  question  was   put   to   the 

a ;  it  was  decided  against  accepting  him 

>n  trial  by  a  majority,  and  by  evasion 

•   I  consider  it  a  mere  evasion)    the 

tter  was  referred  to  the  general  assem- 

.    I  consider,  therefore,  the  facts  cstab- 

'?d,  that  it  was  their  duty  to  take  him  | 

I 


upon  trial,  and  that  they  refused  to  do  so. 
Those  are  two  points,  I  think,  which  do 
not  admit  of  dispute. 

Now,  my  Lords,  what  is  the  rule  of  law 
as  applicable  to  questions  of  this  kind? 
When  a  person  has  an  important  public 
duty  to  perform  he  is  bound  to  perform 
that  duty ;  and  if  he  neglects  or  refuses 
so  to  do,  and  an  individual  in  consequence 
sustains  injury,  that  lays  the  foundation, 
for  an  action  to  recover  damages  by  way 
of  compensation  for  the  injury  that  he 
has  so  sustained. 

My  Lords,  that  was  expressly  laid  down, 
if  it  is  necessary  to  cite  authority  for  the 
purpose,  in  the  case  of  Sutton  v.  Johnstony{a) 
oy  Mr.  Baron  Ey^-e,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer  in  that 
important  case;  and  other  authorities 
might  be  mentioned  to  the  same  efi*ect. 

My  Lords,  a  case  was  cited  at  the  bar 
from  Leonard's  Reports  ,(6)  of  this  descrip- 
tion: A  party  had  applied  to  a  justice  of 
the  peace  to  take  his  examination  under 
the  Statute  o^ Elizabeth,  the  Statute  of  Hue 
and  Cry(c) ;  the  justice  had  refused  to  do 
this,  and  the  party  had  in  consequence 
sustained  injury,  because  he  was  deprived 
of  his  right  of  bringing  a  suit  against  the 
hundred  in  consequence  of  that  neglect. 
It  was  held,  upon  the  principle  I  have 
stated,  that  he  ^us  entitled  to  recover 
damages  against  the  justice  for  this 
neglect  of  his  public  duty,  he  having  in 
consequence  sustained  a  personal  injury. 

Again,  mv  Lords,  there  is  another  case, 
which  is  also  to  the  same  effect ;  it  is 
the  case  of  Starling  v.  Tur7ier,{d)  Lord 
Mayor  of  London.  Starling  was  a  candi- 
date for  the  office  of  bridgemaster ;  the 
mayor  refused  to  take  a  poll,  in  conse- 
quence of  which  Starling  bix)uglit  an  action 
against  him,  and  it  was  held  that  that 
action  might  be  sustained  to  recover 
damage  for  the  injury.  Upon  what  prin- 
ciple ?  That  it  was  the  duty  of  the  Lord 
Mayor  to  take  the  poll,  that  he  neglected 
that  duty,  that  the  party  in  consequence 
sustained  injury,  and  it  was,  therefore, 
held  that  the  action  might  be  maintained. 

But,  my  Lords,  this  is  not  the  rule  in 
England  alone  ;  it  is  a  general  rule  appli- 
cable alBO  to  Scotland.  It  is  as  much  the 
law  of  Scotland  as  the  law  of  Enyrlaud. 
A  case  was  cited  at  the  bar,  to  which  I 
have  no  doubt  my  noble  and  learned 
friends  have  referred — the  case  of  lanes 
V.  TliQ  Magistrates  of  Edinhurgh.{e)  It 
was   a  case   of    this    description :     ^ome 


(a)   I  T.  K.  493. 

(6)  Green  v.  Buckle  churches,  bLeon.  p.  323, 
0.  456. 

(c)  27  Eliz.  c.  13. 

Id)  2  Lev.  5v). 

(c)  ^lor.  Diet.  13189. 

C  C    2 
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bnildiDgB  were  going  on  in  Edinburgh  ;  a 
pit  was  dug  in  one  of  the  ianea.  for  the 

purpose  of  these  works ;  tbe  party  fell 
into  the  pit  and  was  bnrt,  and  be  broaght 
his  action  against  the  magi b I. rates  of 
Edinburgh,  to  recover  t'ompengation  for 
the  injury  be  had  Bustained.  It  iras  the 
duty  of  tne  magistrates  of  Edinburgh  to 
take  every  possible  preeaution  for  the 
purpose  of  preventing  accidenIB  of  this 
bina;  it  was  considered  that  tbev  had 
neglected  that  duty,  that  thej-  baa  neg- 
lected a  public  duty,  and  that  the  party 
bad  in  connequcnee  Hustaiued  an  injary  ; 
and  tbe  court  decided  that  ho  was  entitled 
to  recover  damages  for  the  injury  be  bad 
sustained.  So  that  this  principle  is  appli- 
cable both  to  the  law  of  Euglaud  nna  Co 
the  law  of  Scotland  ;  it  is  a  general  prin- 
ciple. 

Now,  my  Lords,  what  is  the  argument 
of  the  appellants  in  this  case  ?  It  in  said 
that  this  was  tbe  decision  of  a  court,  tbe 
Court  of  Presbytery ;  that  the  members 
of  that  court  we      ■   ■'    "   -->----'■  -  > 

that  acting  judi 

committed  an  error,  no  action  can 
maintained  against  them.  My  Lords,  I  ' 
do  not  deny  that  principle  as  a  general  ; 
principle  ;  e.nd  if  tnoy  had  admitted  that  | 
gentleman  to  bis  trial,  and  after  taking  [ 
him  upon  trial  had  come  to  the  conclusion 
that  he  was  not  properly  qnalilied,  in  that 
case  it  would  have  been  a  judicial  decision, 
and  might  not  have  aflbi-ded  a  ground  for 
supporting  an  action,  althongh  the  party 
should  have  sustained  damage  in  conae- 
f]iience  of  it. 

But,  my  Lords,  that  does  not  apply  to 
the  present  case.  Here  they  had  no  dis- 
cretion to  exercise  ;  they  bad  to  form  no 
judgment ;  they  were  bound  by  the  law 
to  do  tbe  art;  they  could  appeal  to  no 
tribunal.     It  ivas  imperative   ujwn   them 


action  against  all  of  them 
one ;  because  it  ia  laid  do 

frinciplc  that  torte  are  jo 
t  would  not  have  been  ne 
to  bring  an  action  agaios 
concuTT^,  bnt  he  might  t 
action  against  any  one  oi 
aa  be  might  think  propel 
brought  his  action  agaiDBl 
the  wrong,  and  they  are  ■ 
make  compensation  and  tc 
My  Lords,  it  was  saggei 
of  the  wgn 


sible,  ■ 


this 


of  these  parties  migl 
the  other  side.  Had  thai 
that  circumstance,  so  far 
duals  are  concerned,  wou 
groand  of  defence;  bnt 
appear  upon  the  record. 


o  accept  tbe  party  upon  his  trial ; 

""''"    -*-•--      It  bears  no  an      ^_  , 
I  judicial   decision  ; 


their  public  duty.     It  bears  no  analogy. 


nnd  I  apprehend  that  under  such  circum- 
stances it  is  quite  clear  that  this  action 
can  be  supported. 

Bat  then,  mv  Lords,  it  is  said  that  the 
action  cannot  oe  supported  against  these 
parties  as  the  act  complained  of  was  tbe 
act  of  the  body.  How  can  you  bring  an 
action,  it  is  said,  against  them  indivi- 
dually P  My  Lords,  it  was  these  indivi- 
duals who  did  the  wrong.  They  all  of 
them  refused  to  take  Mr.  Youitg  upon 
trial,  and  they  by  their  vote  prevented  bis 
being  tftken  upon  trial  by  the  others ;  they 
are  tbe  parties,  therefore,  that  did  the 
injury,  and  consequently  thoy  are  subject 
to  an  action.  Suppose  it  had  been  a 
unanimous  vote,  that  all  bad  concurred  in 
it,  the  party  sustaining  tbe  injury  might, 
if  he  had  thought  proper,  have  brought  an 


from  the  shape  of  tbe  rec 
aion  is  directly  the  other  ■» 

My  Lords,  there  is  a  ce 
lieve  was  referred  to  at 
with  respect  to  several  i 
appears  to  me  tc  be  clo9 
allude  to  the  case  in  Car 
I'ilkington,  Lord  Mayor 
That  was  an  action  bron 
Lord  Mayor  of  London  fc 
to  a  writ  of  msndamns. 
made  to  that  action  was 
tion  ;  "The  act  was  don 
Mayor  and  aldermen  ;  yoi 
brought  yonr  action  again 
said  the  Court,  "  it  is  a  t 
and  lereral.  The  ^art 
brongbt  his  action  against 
entitled  also  to  bring  hi! 
any  one."  It  was  stated 
corporation.  "No,"  said 
is  not  a  corfxiration  ;  it  i 
as  a  court,  the  action  n 
against  all  the  members, 
one  of  them."  Then  this 
made :  "  Bnt  how  does  it 
mayor  did  not  object  tc 
What  was  the  reply  of  the 
it  SO  appeared,  or  shoal 
upon  the  trial,  that  will 
the  action,  so  far  as  be  is  i 
the  plea  of  not  guilty." 

My  Lords,  1  think  I  bav 
shortly,  but  I  hope  clearly 
to  tbe  different  points  in 

Srinciple  is  this,  that  bei 
nty,  which  the  parties 
perform ;  they  knew  that  t 
to  perform  it.  They  negli 
Individuals  have  susttune 
sequence  of  their  neglect  ( 
was  not  a  judicial  act ;  it 
was   imperative    npon    tl 

(n)  Carth.  n 
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respect  to  which  they  could  exercise  no 
discretion.  These  are  the  parties  that  did 
the  act,  and  they  are  the  parties,  there- 
fore, against  whom  the  action  is  sustain- 
able. I  would  submit,  therefore,  to  your 
Lordships,  with  all  deference,  that  the 
judgment  of  the  court  below  ought  to  be 
affirmed. 

Lord  Brougham  :  My  Lords,  agreeing 
entirely  in  the  proposition  which  my  noble 
and  learned  friend  has  submitted  to  your 
Lordships,  I  am  quite  sure  that  your 
Lordships  will  feel  that  I  owe  an  apology, 
both  to  my  noble  and  learned  friend  and 
to  you,  for  entering  at  all  at  large  into 
the  question  which  he  has  so -clearly,  so 
luminously,  and  so  satbfactorily  treated ; 
nor  should  I  have  done  more  than  express 
my  entire  concurrence,  subject  to  a  verbal 
alteration,  which,  in  fact,  my  noble  and 
learned  friend  himself,  from  the  context, 
clearly  intended ;  that,  instead  of  saying, 
'*  that  had  they  taken  Mr.  Young  upon  his 
trial,  and  decided  against  him  by  rejecting 
him,  in  that  case  they  would  have  acted 
judiciallv,  and  so  have  been  protected," 
my  noble  and  learned  friend  of  course, 
from  the  context  of  his  argument,  could 
only  have  intended  to  say,  **that  that 
question  not  being  now  , before  us,  but 
being  shut  out  by  the  refusal  to  take  him 
upon  trial,  it  might,  for  aught  we  know, 
have  been  an  argument  competent  to  the 
Presbytery  in  the  case  supposed."  My 
Lords,  I  should,  with  that  single  qualifi- 
cation, which  in  fact  is  a  mere  verbal 
correction,  have  rested  satisfied  with  ex- 
pressing my  entire  agreement  with  my 
noble  and  learned  friend  had  it  not  been 
that  the  very  great  importance  of  the 
case,  and  the  extraordinary  notice  which 
the  circumstances  of  it  have  naturally 
excited,  lead  me  to  trespass  upon  the  time 
and  patience  of  your  Lordships  by  entering 
a  little  more  fully  into  the  case. 

My  Lords,  the  facts  of  this  case  are,  as 

my  noble  and  learned  friend  has  justly 

observed,  all  admitted ;  and  it  is  material 

to  note  them,  and  t^  observe  the  shape  of 

the  action.     The  Court  of  Session  in  the 

former  suit,  which  was  brought  acainst 

the  Presbytery  of  Auchterarder,  and  also 

against    the  individual    members  of   its 

majority,  after  finding  the  rights  of  Lord 

KinnouU  as  patron,  the  valid  presentment 

Mr.  Young,  and  the  continued  refusal 

'   the  Presbytery  to   take  trial  of   his 

lualifications,  found  that  by  his  refusal 

ae  Presbytery  acted  to  the  hurt  and  pre- 

dice  of  both  pursuers,  illegally,  ana  in 

olation  of  their  duty.     This  decree  was 

firmed  by  your  Lordships  upon  appeal. 

pou  the  proceedings  below,  to  apply  the 

dgment  of  affirmance,  the  Lord  Ordmary 

ononnced  an  interlocutor,  finding  that 

'^  Presbytery  and  the  individual  members 


thereof  are  bound  and  astricted  to  make 
trial  of  Mr.  Young's  qualifications,  and,  if 
they  find  him  qualified,  to  receive  and 
admit  him  to  the  church  of  Auchterarder 
according  to  law.  This  decree  was  allowed 
to  become  final,  and  stands  as  such,  un- 
appealed  from  to  this  day. 

A  fresh  application  was  made  by  the 
,  respondents  (the  pursuers  below)  to  the 
Presbytery  and  the  individual  members, 
who  still  refused  to  take  Mr.  Young  upon 
trial.  Two  motions  were  made  at  a  meet- 
ing of  the  Presbytery ;  one,  that  he  be 
taken  to  trial ;  the  other,  that  the  presen* 
tation  be  referred  to  the  next  meeting  of 
the  commission  of  the  General  Assembly. 
The  latter  motion  was  carried  by  the 
voices  of  the  present  appellants,  the  former 
motion  being  rejected;  the  refusal,  there- 
fore, was  plain  and  deliberate. 

The  present  action  is  brought,  not  like 
the  former,  against  the  Presbytery  and 
the  individual  members  forming  the  ma- 
jority who  rejected  the  motion,  but  against 
those  individuals  only ;  and  it  is  brought 
•for  damages  on  account  of  that  refusal. 
But  it  is  observable  that  the  summons 
concludes  diff'erently  on  behalf  of  the  two 
pursuers  (the  respondents  here).  After 
setting  forth — 

*'  that  both  piirsaers  have  sustained  damage  in 
consequence  of  the  refusal  to  obey  and  give 
effect  to  the  judgments  of  the  Court  of  Session 
and  of  this  Houtae,  and  also  in  respect  of  the 
illegal  and  continued  refusal  to  take  Mr.  Young 
to  trial," 

the  summons  concludes — 

"  to  have  it  found  that  the  defenders  (the  appel- 
lants here)  should  make  reparation  in  damages 
to  Lord  KinnouU,  the  patron,  for  the  illegal  re* 
fui»al  to  take  Mr.  Young  to  trial ;  and  that  the 
defenders  should  make  reparation  to  Mr.  Youn^, 
the  presentee,  for  the  refusal  to  take  trial  of  his 
quJilifications." 

according  to  the  judgments  of  the  Court 
of  Session  and  of  this  House.  So  that 
the  conclusion  for  the  patron  is  general, 
grounded  on  the  illegal  refusal  of  nis  pre- 
sentee; the  conclusion  for  the  presentee 
is  grounded  on  the  illegal  refusal  to  per- 
form their  duty,  according  to  the  judgment 
below  and  here. 

This  diflerence  might  be  of  importance, 
if  it  should  appear  that  the  decrees  below 
and  here  in  the  former  suit  did  not  directly 
order  the  Presbytery  to  take  the  presenteo 
to  trial  (which  is  certainly  true),  and  if  it 
should  also  be  held  that  the  general  aver- 
ment applicable  to  boih  pursuers  extends 
over  the  particular  conclusions  of  the 
summons.  But  it  is  clear  that  this  is 
not  the  case.  The  general  averment  of 
damage  sustained  in  consequence  of  the 
refusal  to  obey  the  judgments  below  and 
here  may  be  incorrect,  masmuch  as  these 
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judgments  did  not  order  the  Presbytery  to  of    ihe  presentee    to  trial  wa«    not  the 

take  Mr.  Young  to  trial  but  only  declared  bounden  duty  of  the  Presbyteiy. 

the  Presbytery  bound  so  to  do.     But  the  So  it  would  have   been  had  the  judg- 

conclusions,  or,  at  least,  the  conclusion  in  mont  not  been  libelled  on  at  all  ;  so  it  is 

behalf  of   the   presentee    only   Beoks   for  in  respect  of  the  conclusion  for  the  patron  ; 

damages  in  respect  of  the  injury  arieing  but  so  it  is  yet  more  emphatically  in  re- 

from  the  defenders  refusing  to  discharge  spect  of  the  conclusion  for  the  presentee 

their  duty  by  taking  to  trial—  who   libels  upon   that  judgment,   as  de- 
claring his  rif?ht  to  be  taken  on  trial.    He 

"  in  terms  of  the  jiulgments,"  ^^^^^  ^^^^  ^^  demand  execution  of  a  man- 

aiid  these  judgments  clearlv  by  their  datory  decree;  had  ho  done  so  there 
terms  declare  that  duty.  The  conclu-  '  might  be  some  ground  for  the  objoction 
gJQj^ that  the  decree  is  not  mandatory;  but  he 

„-  ,  ,.  .  A,  V  »  /■  r  u  *i  wants  no  such  mandatory  decree.  He 
"  for  solutmm  to  Mr  Yo  ,  f  ,  „^,  by  ^i  ^^^^^^^^  ^f  ^  breach  of  duty  on  the  part 
ref a.al  to  implemeut  the  judgments  hhelled  on,  ^^  ^  P^  appellants  by  their  refusal  to  Ver- 
may  l)e  rejected  as  surplusage,  if  it  should  form  the  duty  ;  and  in  proof  of  this  duty, 
be  held  that  the  judj^ments  libelled  on  do  the  refusal  being  admitted,  he  shows — 
not  command  the  taking  to  trial.  j  and  he  relies  on— the  final  judgment  de- 

Thus  it  is  clear  that  there  remain  suffi-  I  daring  that  duty,  although  he  might  hare 
cient  conclusions,  one  on  behalf  of  the  relied  on  the  same  grounds  on  which  that 
patron,  without  any  refci  cnce  to  the  judg-  judgment  was  pronounced,  and  by  which 
ments,  the  other  on  behalf  of  the  pre-  it  may  still  be  supported,  independently 
sentee,  referring  to  those  judgments,  but  of  the  respect  due  to  the  authority  from 
referring  to  them  as  declaratory,  and  not    which  it  proceeded. 

mandatory.  Hence  it  is  wholly  immaterial  We  come,  then,  to  the  only  Question  now 
were  we  to  admit  that  no  mandatory  de-  properly  in  issue  between  tne  parties : 
crec  has  been  pronounced  or  can  be  libelled  "  Can  this  action  be  maintained  against 
on,  because  the  case  of  the  respondents  these  appellants  for  their  refusal?"  If 
must  stand  upon  the  right  which  the  I  it  bo  said  that  they  are  individuals,  and 
patron  had  to  present,  and  he  and  the  not  the  Presbytery,  and  that  the  former 
presentee  had  to  nave  trial  of  qualification,  action  was  against  the  Presbytery  as  well 
independently  of  any  judgment.  Though  \  as  the  individuals,  but  the  judgment  was 
the  judgments  make  the  duty  of  the  given  only  against  tho  Presbytery,  the 
Presbytery  more  plain,  and  their  refusal  i  answer  is  twofold.  First,  from  what  has 
to  act  in  conformity  with  them  more  con-  been  said,  the  patron's  conclusion  rests  on 
tumacious,  and  though,  as  regards  the  i  the  general  breach  of  duty,  and  not  on 
presentee,  these  judgments  are  libelled  the  refusal  to  act  according  to  the  judg- 
on,  yet,  as  regards  the  patron,  the  ground  |  ment ;  consequently  this  objection  could 
isgeneial,  and  even  i^-s  regards  the  pre-  ,  at  the  utmost  only  affect  the  presentee's 
sentee  there  is  a  conclusion  which  does  case.  But,  secondly,  it  is  not  applicable 
not  assume  any  command  in  the  judgment  i  to  that  case  either,  for  the  interlocutor  of 
libelled  on,  so  that  thc^  patron  might  re-  the  Lord  Ordinary,  now  appealed  from, 
cover  upon  the  breach  of  duty,  were  there  on  applying  the  judgment  of  this  House, 
no  judgment   at   all,   and   the   presentee    expressly  finds  that  the  individual  mem- 


may  recover  under  the  judgment,  as  the 
ground,  the  declaratory  ground,  of  the 
duty  alleged  to  have  been  violated. 

The  question  then,  and  the  only  ques- 


bers  as  well  as  the  Presbytery  are  bound 
and  astricted  to  take  the  presentee  upon 
trial.  Therefore,  we  come  to  the  only 
question,  **  Does  this  action  lie,  in  respect 


tion  is,  whether  the  action  for  damages  |  of  the  kind  of  duty  alleged  to  bo  violated,. 
well   lies   against   them   individually   for    the  kind  of  body  lo  which  the  appellants 


their  refusal?  The  duty  is  declared  by 
the  original  judgment  aflSrmed  in  this 
House.      If  that  judgment  had  not  been 


belong,   and   the   kind   of  proceeding   in 
which  they  were  engaged  P  *' 

If  the  law  casts  any  duty  upon  a  persoUj 


libelled  on  at  all,  it  would  have  been  de-    which  he  refuses  or  fails  to  perform,  he  m 
cisive  of  the  question,  whether  the  Presby-    answerable  in  damages,  as  my  noble  a^  " 
tery  was   or  was  not  bound  to  take   the  '  learned  friend  has  stated,  to  those  wh< 
presentee  to  trial.    If  it  had  been  between    his  refusal  or  failure  injures.     If  sevei 
other  parties,  that  judgment  would  have    are  jointly   bound  to  perform   tho  du 
been  of  the  highest  authority,  of  the  most  I  they  are  liable  jointly  and  severally  ; 
binding  force,  as  showing  the  duty  of  the  I  the  failure  or  refusal ;  and  if  it  is  a  dut 
PresbNiery  in  the  present  case  ;  but  being    which    the   majority   of    the    number    i 


a  judgment  between  these  very  parties, 
and  on  this  very  cause,  it  has  the  force  of 
a  judgment  in  the  cause,  and  it  estops 
the  parties  from  averring  that  the  taking 


bound   to    perform,    those  who  by  thei 
refusal  prevent  the  greater  number  fro*^ 
concurring  are  answci-abJe  to  the  par 
injured;  that  is,  all  those  who  constit" 
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&  majority,  such  majority  committing  the 
nonfeasance,  violate  the  duty  imposed, 
disobey  the  law,  occasion  the  injury,  and 
are  answerable  for  it. 

Nor  are  these  propositions  the  less  trno 
generally,  and  as  the  rule,  because  there 
are  exceptions,  and  a  very  few  exceptions, 
introduced  into  the  law  and  constitution 
of  this  and  indeed  of  every  country,  from 
the  necessities  of  the  case.      Thus    the 
Legislature  can  of  course  do  no  wrong ;  but 
so  its  branches  are  placed  beyond  all  con- 
trol of  the  law.    And  the  courts  of  justice, 
that    is,  the  superior    courts,   courts  of 
general  jurisdiction,  are  not  answerable, 
either  as  bodies  or  by  their  individual 
members,  for  acts  done  within  the  limits 
of  their  jurisdiction.    Even  inferior  courts, 
provided  the  law  has  clothed  them  with 
judicial  functions,  are  not  answerable  for 
errors  in  judgment ;  and  where  they  may 
nob  act  as  judges,  but  only  have  a  discre- 
tion confided  to  them,  an  erroneous  exer- 
cise of  thac  discretion,  however  plain  the 
miscarriage  may  be,  and  however  injurious 
its  consequences,  they  shall  not  answer 
for.    This  follows  from  the  very  nature  of 
the  thing ;  it  is  implied  in  the  nature  of 
judicial  authority,  and  in  the  nature  of 
discretion,  where  there  is  no  such  judicial 
authority.      But  where    the  law  neither 
confers  judicial  power,  nor  any  discretion 
at  all,  but  requires  certain  things  to  be 
done,  every  body,  whatever  be  its  name, 
and  whatever  other  functions  of  a  judicml 
or  of  a  discretionary  nature  it  may  have, 
is  bound  to  obey ;  and,  with  the  exception 
of  the  Legislature  and  its  branches,  every 
body  is   liable    for  the  consequences  of 
disooedience ;   that  is,   its  members  are 
liable,  through  whose  failure  or  contumacy 
the  disobediency  has  arisen,  and  the  con- 
sequent injury  to  the  parties  interested  in 
the  duty  being  performed. 

The  distinction  in  this  respect  seems  to 
vanish  even  between  the  higher  and  in- 
ferior courts,  those  of  general  and  those 
of  limited  jurisdiction;  but  for  things 
done  in  the  exercise  of  judicial  functions 
inferior  courts  are  answerable,  where  the 
higher  are  not.  A  case  in  3rd  Leona.rd{a) 
shows,  that  even  fur  doing  a  judicial  act, 
that  is,  a  proceeding  to  judgment  and 
execution  pending  an  appeal — namely,  a 
^»^ibeas  earptfs  cum  causa  to  remove  the 

laint — the  steward  of   a  court    having 

trisdiction  in  the  matter  may  be  liable  to 

I  action  of  damages. 

It  was  at  one  time  held  that  commis- 
ioners  of  bankrupt  were  protected  by 
heir  supposed  judicial  functions ;  but 
his  being  fully  considered  in  the  case  of 
dUler  V.  Seare,(b)  the  Lord  Chief  Justice, 

(a)  Iplett  and  Williams*  case,  3  Leon.  99. 
b)  2  W.  Bl.  1141. 


and  Mr.  Justice  Blacksione  and  Mr.  Jus- 
tice Nares,  held  (Mr.  Justice  Gould  dis- 
senting) that  those  commissioner  were 
liable  to  an  action  of  false  imprisonment 
for  bavin^  improperly  committed  a  bank- 
rupt who  in  the  opinion  of  the  court  had 
given  a  satisfactory  answer,  the  com- 
missioners not  having  deemed  it  satis- 
factory. 

It  is  true  that  in  Doswell  v.  l7Yhpey,{a) 
the  court  so  far  differed  with  the  former 
decision  as  to  hold  that  the  commissioners 
had  the  authority  vested  in  them  of 
determming  whether  they  should  be  satis- 
fied or  not.  But  this  was  upon  the  word& 
of  the  statute(6) — 

*^  that  the  bankrupt  shall  full  answer  make  tO' 
the  satisfaction  of  the  commissioners." 

And  even  in  this  view  the  judges  ex* 
pressly  said — 

"  that  thev  did  not  decide  how  it  would  have 
been  had  an  action  on  the  case,  and  not  trespass, 
been  brought ;" 

and  they  expressly  did  hold  that  the  com- 
missioners were  liable  to  criminal  prose- 
cution for  any  abuse  of  their  authority. 
So  that  there  was  nothing  decided,  nor 
anything  said,  to  shake  the  main  part  of 
the  decision  in  Miller  v.  Scare,  that  the 
commissioners  had  not  the  protection  en- 
joyed by  judges  for  their  acts.  Accord- 
ingly, in  the  subsequent  cases  of  Isaa^c  v. 
Impeyf{c)  and  Crowley  v.  Impey,(d)  no 
objection  was  taken  to  the  action  against 
the  commissioners,  but  the  contest  arose 
upon  whether  or  not  the  bankrupt  or  tho 
witness  had  refused  to  answer. 

It  was  aftei-wards  by  the  new  Bank- 
ruptcy Acts  provided  that  the  commis- 
sioners should  have  the  protection  of 
courts  of  record,  that  is,  of  the  higher- 
courts  ;  for  the  protection  extends  to  all 
these,  whether  courts  of  record  or  not,  as- 
the  High  Court  of  Admiralty  and  Courts- 
of  Vice- Admiralty. 

It  has  also  been  hold  that  persons 
clothed  with  judicial  authority,  not  being 
judges  of  the  higher  courts,  are  liable  to 
an  action  for  not  executing  duties  passed 
upon  them  of  a  kind  very  nearly  approach- 
ing to  judicial ;  as  in  the  case  to  which  my 
noble  and  learned  friend  has  referred,  of 
Green  v.  Bucklechnrches,(e)  which  was  an 
action  against  a  justice  for  refusing  to 
examine  a  witness  necessary  to  give  the 
party  a  remedy  under  the  27th  of  Elizabeth. 
The  courts  have  said — *  *  These  duties  are 
not  judicial,  and  therefore  the  action  lies, 
though  it  is  not  easy  to  distinguish  them 

(a)  I  B.  &  C.  163. 

(6)  5  Geo.  2.  c.  30.  s.  16. 

(c)  10  B.  &  C.  442. 

(d)  3  Stark.  261. 

(e)  1  Leon.  323. 
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16  quite  cerfain  that  no  such  action  would  similar  jad^ei 
lie  againet  JDd>;ee  of  the  saperior  conris."      competent  jndii 

Certainly  both  the  fnnctions  of  the  a  judgment  fro 
coinmiBHioners  o(  bankrupt  and  those  of  appeal,  proiiou! 
josticeH  of  peace,  and  also  thoHe  of  stewards  another  bodj  i; 
of  courts  hariuR  local  jurisdiction,  are  ;  party  to  the  sui 
mnch  moi'e  of  a  judicial  nature  than  those  was  given;  if  a 
of  the  Presliytery  are  in  the  matter  of  re-  \  jadgment  so  p 
ceiving  a  presentee,  and  taking  him  to'  tribunal,  declari 
trial  of  his  qualifi cations.  inferior  body  to  I 

It  is  not  denied  that  the  Presbytery  has  in  violation  ofit; 
certain  functions  of  a  judicial  or  quasi-  the  party  com p 
judicial  nature.  It  is  not  necessary,  for  ,  no  difficulty  in  '. 
the  purpose  of  the  present  question,  to  the  inferior  bot 
inquire  now  far  the  discretion  is  vested  in  which  it  may  se 
its  members  of  deciding  abHolut«ly  on  the  judicial  body,  oi 
qualification  of  n  presentee.  It  is  not  mny  claim  for 
necessary  now  to  go  into  the  qnestion  how  |  The  judgment, 
far  they,  being  commanded  to  recciT-e  and  completely  nee 
admit  the  presentee,  are  compellable  to  to  be  a  judicial 
do  whatever  is  necessary  for  his  reception  the  Presbytery  : 
and  admittance.  These  questions  do  not  been  acting  in 
here  arise,  because  the  members  of  the  judicial — as  if  i 
Presbytery  have  resisted  in  the  outset,  by  the  one  of  these 
refusing  to  take  the  presentee  on  trial ;  the  other. 
and  until  they  do  so  take  him,  no  such  Cases,  and  e: 
questions  can  arise.  No  discretion  is  put  in  the  argur 
Tested  in  them  to  refuse  the  trial.  The  and  they  share 
law  has  been  declared  both  generally  and  tions  when  fore 
in  this  particular  case,  the  court  below  untenable  contt 
and  yonr  Lordships  Lave  decided,  that  be  admitted  an 
there  is  no  such  discretion,  and  that  the  tion  in  hand,  i 
Presbytery  is  bound,  without  any  option,  '  ful  as  not  to  dei 
to  take  the  presentee  on  trial.  if  anyone  ever 

But  that  which  seems  to  make  an  end  sued  for  not  % 
of  this  defence,  the  defence  grounded  on  ,  cause  when  the 
the  alleged  judicial  charnclcr  of  the  ■  great  expense  i 
Presbytery,  and  which  indeed  goes  far  '  1  Lcoiiant  (Gr 
to  make  an  end  of  the  whole  defences  shows  that  this 
altogether,  is  the  finding  of  the  court  :  all  the  acts  of  i 
below  as  affirmed  in  this  House.  When,  '  pose  it  were  adn 
I  would  ask,  was  such  a  finding  ever  ap-  ,  no  remedy  lies 
plied  to  the  proceedings  of  a  court  having  superior  courts, 
the  protection  of  judges  for  all  their  indi-  i  have  provided  a 
cialactsp  When  wasan  act,  either  judicial  .  for  a  breach  of 
or  qua  si -judicial,  of  one  tribunal  ever  so  What  remedy  i 
dealt  with  by  another  and  a  higher  Iri-  bytery  ?  None, 
bunal?     Thejndgment  is  that  the  .Synod,   and    ui 

■'  said  I'resbyitry  hnve  refused,  and  continue  to  .  Assembly ;  and 
ri'fuse,  to  lake  the  prescuiw;  on  trial  on  the  ■  bytery's  rcspon 
Fole  groiind  that  the  majoHty  of  heads  of  law  of  course  v 
taiuilief,  (.-oniiuimicantB  iti  the  parinh,  have  i  sibility  of  the 
dissented,  without  any  reason  ussijfQwl,  ftoiu  his  .Assembly,  and 
uriiiiisaion  as  minislur."  branches   of  th 

This  is  the  alleged  judicial  act.  The  .  conld  remove  tt 
finding  eots  forth  the  act  of  refusal,  and  they  can  remo' 
the  reason  assigned  for  that  refusal.  '  without  any  nei 
Thpn  how  doss  the  judgment  proceed  to  ceeding  pointec 
deal  with  this  alleged  judicial  act  P  then,  would  be  e 

■■  Find  that  the  ssid  Presbytery,  in  to  doinp,  »»  impeno  ;  of 
hive  aoied  to  the  hurt  and  prejudice  of  the  country  and  es 
[lursuer  illegallsr,  nn:1  in  rioUtion  of  their  duty,  tions— functionf 
uud  L-oulrary  to  the  proviiion  of  the  Klatute<  ;  "      rights,  the   civi 

and  this  finding  is  affirmed  by  your  Lord-  ,   - — 

ships  on  appeal.  j  (n) 
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of  the  Bnbjects — and  yet  not  placed  under 
any  control  of  the  law,  nor  rendering  any 
obedience  to  tliose  entrusted  with  the 
office  of  administering  it.  Kor  must  it 
ever  be  forgotten  that  to  this  conclusion 
the  whole  arguments  of  these  church 
courts  lead ;  that  this  is  the  very  claim 
which  they  set  up,  more  or  less  covertly, 
as  suits  the  different  stages  of  their  con> 
tention ;  that,  more  or  less  concealed  from 
our  view,  this  is  the  doctrine  which  per- 
vades their  whole  reasoning. 

We  have  been  assuming  that  the  ex- 
treme cases  put  are  clear  in  themBelves, 
and  have  been  admitting  that  they  re- 
sembJe  the  one  in  hand,  which  they  do 
not.  But  is  it  quite  certain  that  these 
extreme  cases  are  so  clear  and  incontest- 
able as  at  once  to  dispose  of  the  present 
question,  even  upon  that  admission?  I 
greatly  doubt  it — even  as  to  judges  of  the 
higher  courts  I  doubt  it.  The  case  put, 
of  members  of  this  house  not  attending  a 
committee  of  privileges,  is  quite  clear 
by  the  common  law  of  Parliament,  and 
also  by  the  declaratory  words  of  the 
statute  (the  Bill  of  Bights).  But  if  asked 
whether  a  judge  is,  or  is  not,  liable  to 
make  reparation  for  the  injury  ho  may 
occasion  by  wilfully  and  without  reason- 
able caui^e,  or  any  cause  whatever  but  his 
own  caprice,  refusing  to  act  judicially  on 
a  day  when  parties  are  prepared  at  great 
expense  to  try  their  caase  before  him,  and 
then  leaving  the  circuit  town  without  per- 
forming his  duty,  I  can  only  say  that 
when  such  a  case  comes  before  me  I  shall 
be  ready  to  deal  with  it ;  that  at  present 
I  am  not  called  upon  to  determine  it,  but 
that  I  am  by  no  means  prepared  to  admit 
it  as  clear  law  that  no  action  will  lie  for 
Euch  a  breach  of  duty,  and  unless  it  is 
perfectly  clear  the  reference  to  such  a 
forced  case  nowise  helps  the  argument,  or 
speeds  us  towards  a  conclusion,  (a)  That  the 
superior  judges,  even  acting  judicially, 
and  in  a  matter  in  which  they  have  un- 
questioned jurisdiction,  may  render  them- 
selves answerable  to  parties,  appears  to 
be  admitted  in  the  opinions  delivered  by 
the  judges  in  the  case  of  Miller ^  Trustee 
of  Haggart  v.  Hope.{b}  Their  Lordships 
there  put  cases  in  which  a  judge  would  be 
liable  to  an  action  for  injury  done  to  a 
— ftctitioner  in  deciding  a  cause,  such  injury 
ing  the  statement  of  slanderous  matter 
>t  necessary  for  the  decision.  It  would 
B  difficult  for  the  same  judges  to  have 
iopted  as  quite  clear  the  positions — as- 
imed  in  the  present  case  as  incontio- 
ertible — on  the  absolute  protection  of 
idges  in  acts  of  misfeasance  and  acts  of 

(rt)  See  Haggard  v.  Pelicier  Frires,  1892, 
C  6 
b)  2  S.  App.  125. 


nonfeasance,     as     connected   with    their 
judicial  functions. 

But  it  is  far  more  fruitful,  and  more 
calculated  to  throw  light  upon  the  ques- 
tion, that  we  should  look  a  little  at  cases 
more  resembling  the  pi-esent,  and  at  the 
rights  of  bodies  whose  functions  more 
nearly  approach  those  of  the  Scotch  Eccle- 
siastical Courts.  The  Presbvtery  closely 
resembles  the  bishop,  and  its  functions 
resemble  his  functions  in  respect  of  the 
trial  and  admission  of  presentees.  Now, 
as  to  the  bishop,  he  exercises  his  judicial 
functions  by  officers  whom  he  appoints, 
and  these  are  to  all  intents  and  purposes 
judges,  exercising,  indeed,  very  high  judi- 
cial powers.  If  they  exceed  their  juris- 
diction the  temporal  courts  interfere  to 
prohibit  them ;  if  they  persist,  the  temporal 
courts  punish  them,  as  for  a  contempt,  by 
attaching  them  and  imprisoning  tnem ; 
so,  indeed,  do  they  the  judges  of  Admiralty 
Courts,  even  the  judge  of  the  High  Court 
of  Admiralty  itself,  if  he  proves  refractory 
and  disregards  their  prohibition.  And  in 
all  these  cases  the  party  aggrieved  by  the 
contumacy  has  his  remedy  by  action 
against  the  judge. 

But  this  may  be  said  to  be  a  case  where 
the  judges  arc  acting  without  jurisdiction. 
If,  however,  after  being  commanded  to 
desist,  those  judges  were  to  proceed,  and 
to  say  that  they  proceeded  because  they 
judicially  decided  that  they  had  jurisdic- 
tion, this  would  not  avail  them  an  instant 
even  in  showing  cause  why  they  should 
not  be  attached  by  their  bodies  for  their 
contempt,  nor  could  any  such  averment 
be  sustained  or  pleaded  in  justification  to 
an  action  for  the  injury  sustained.  And 
yet  what  else  than  this  is  the  defence  now 
set  up  by  the  Presbytery  against  the 
complaint  that  they  have  refused  to  take 
a  presentee  upon  trial,  according  to  their 
duty  declarea  by  the  supreme  judicial 
authority  of  the  country,  an  authority 
as  competent  to  restrain  them  as  the  tem- 
poral courts  are  to  restrain  the  Spiritual 
or  Admiralty  ?  That  authority  says, 
"  You  are  bound  to  take  the  presen- 
tee on  trial;  you  have  no  discretion  or 
jurisdiction  to  refuse  it."  The  members 
of  the  Presbytery  say,  **We  will  not, 
because  it  is  our  province  to  say  whether 
we  will  take  him  on  trial  or  not."  And, 
be  it  observed,  unless  they  say  as  much 
as  this,  they  tay  nothing  at  all  to  main- 
tain their  defence.  But  wherein  does  this 
differ  from  the  case  supposed,  but  which 
certainly  involves  too  great  a  contumacy 
ever  to  have  happened,  of  the  bishop  or 
his  judge,  or  the  judge  of  the  Admiralty, 
refusing  to  obey  a  prohibition  upon  the 
ground  that  it  is  his  province  to  deter- 
mine whether  or  not  he  shall  attend  to 
it? 


819] 


Ferguson  againet  KinnoiUl,  td42 


Bat  this  in  not  ail.  Tbe  ureeeut  ques- 
tion regards  only  the  lefusal  to  take  on 
trial, the refasaltu  proceed.  Nothing  now 
arises  upon  the  discretion  of  the  Presbytery 
in  coDdnctLng  the  trial.  On  that  1  give 
no  opinion.  Cerlainly  I  give  noue  ihat 
differs  from  the  ilifta  thrown  out  by  aomc 
of  the  jndgcH  below,  particularly  the  Lord 
President.  I  only  say  that  we  are  not  at 
present  called  upon  to  decide  either  way 
upon  the  point.  Tbe  question  belora  ns 
merely  regards  the  refusal  of  the  Preslij- 
tery  to  proceed  at  all.  Now,  tbe  bishop 
with  na,  in  whose  place  the  Scotch  Pres- 
bytery stflnds,  is  answerable  in  an  action 
for  not  admitting  a  clerk  ;  and  though 
damages  could  not  be  recovered  at  common 
law,  but  only  by  the  Statute  of  Westminster 
the  Second,  from  the  law's  extreme  jea- 
lousy oC  simony,  as  Lord  Coke  saye,(a)  ihe 
patron  alone  being  the  party  demandant 
in  such  anaction,  from  another  reflnement 
of  onr  law,  which  regards  the  interest  of  . 
tbe  clerk  before  institution  as  merely  | 
spiritual  (a  refinement  wholly  nnkuown  in 
tne  law  of  Scotland),  yet  the  liability  of 
she   ordinary   to   the   real   action   by  the 


tery  of  aliHolutely  refusing  tbe  rierk,  for 
whatever  reason  he  might  choose  to  nstign, 
or  without  any  reason  at  all. 

A  ease,  however,  exists  more  closely 
resembling  the  one  in  band,  and  which  is 
indeed  lionsiderably  slronger,  for  the  con- 
trol of  the  courts  over  the  ecclcaiastieal 
authorities.  I  refer  to  The  King  v.  The 
Arehbiekop  of  CaiilerbaryX^')  ""d  2'fte  King 
T.  Tlie  Biahnp  of  London. ie)  Bytbestainte 
of  13  &  14  Charkt  2.  c.  4.((Z)  it  is  pi-ovided 
that  no  person  shall  bo  received  as  a 
lecturer  unlets 

"he  be  first  njiijroved  Bud  (hereto  liceuseil  bv 
(he  arRbbi^boj)  uf  ibi'  province  ur  bisliop  of  iho 

and  v.\)Qn  an  ripplicatton  to  the  Court  of 
King's  Bcuch  for  a  mandamus  to  the 
Bishop  of  London,  commanding  him  to 
receive  a  person  duly  chosen  to  an  endowed 
lectureship,  end  a  rule  nisi  granted,  it 
was  discharged,  upon  a  prelimlnar)'  objec- 
tion taken,  that  it  shonld  have  been 
directed  to  Iho  archbishop  as  well  as  the 
bishop.  Wo,  however,  who  were  coun- 
sel for  the  rule,  on  renewing  tbe  applica- 
tion were  apprehensive  that  tbe  court 
could  not  compel  tbe  bishop  to  license, 
and  therefore  only  moved  for  a  mandamus 
calling  upon  the  archbishop  or  bishop  to 
admit  the   lecturer  to  trial   before   them 

<n)  S  lost.  G93. 

(6)    15  East,  li;. 

(e)    13EaBt,41!t. 

id)  The  Uuiformii;  Act. 


'  (for  that  was  tru' 
,  application)   and 

should  be  found  a 

preach  the  lecture. 
I  the  rale  set  forth 

repeatedly  admit  t 

him,  and  that  aft ci 

having  made  ditij 

bim,  be  had   been 

not  a  fit  person,  a 

he  refused  to  licei 

£  articular  facts  we 
avit,  and  the  coui 
I  damus  had  issued, 

I  which  the  bidhop  rEi-uu,  o-iu  >.iio  DuivouiEny 
of  his  having  heard  and  inqnired,  bad  been 
returned  to  the  writ,  such  return  wonld 
liave  been  conclusive,  wherefore  they  dis- 
charged  tbe   rule    and  refused  the  mau- 

!  Lord  EUenhormuih,  in  the  powerful  and 
ebiborate  judgment  which  be  pronounced 
on  tbe  part  of  the  whole  court,  stated  the 
authority  of  the  bishop  to  be,  by  the 
statute.  KO  absolute,  and  the  grant  or 
refusal  of  a  licence  to  be  so  entirely  within 
his  discretion  that  he  might  have  formed 
bis  opinion  even  upon  matters  within  his 
own  personal  knowledge,  such  as  recollec- 
tions of  what  had  passed  when  acquainted 
with  the  party  at  college.  Nevertheless, 
he  laid  it  clearly  down  that  if  the  bishop 
bad  not  inquired,  if  the  conit  had  reason 
to  believe  that  ho  bad  not  effectually  exa- 
mined and  deliberated  before  deciding,  or 
that  anything  was  defectively  done  in  this 
respect,  then  "  the  court  wonld  interpose 
its  authoritative  admonition,"  that  is, 
gi  ant  a  miindnmus  calling  on  the  bishop 
to  inquire  and  examine,  ond  the  whole 
argument  really  turned  upon  this,  whe- 
ther that  which  had  been  done  amounted 
to  an  inquiry  and  examination,  it  being 
on  all  hands  admitted  that  such  prelimi- 
nary inquiry,  or  some  personal  knowledge 
which  superseded  its  necessity,  was  re- 
quired, although  the  statute  says  nothing 
of  intjuiry  or  examination,  merely  giving 
tbe  bishop  the  power  of  approving;  in 
order  to  the  exercise  of  which  power  the 
court  clearly  held  an  inquiry  of  some  sort 
necessary,  but  left  the  manner  of  con- 
ducting it  to  the  bishop  as  woll  as  tbe 
decision  upon  its  result. 

So  in  the  case  of  visitora  whose  power 
and  discretion  is  absolute,  the  court  V> 
interfere  by  mandamus  to  put  that  poi 
in  motion,  calling  upon  them  to  hear  a 
determine,  although  after  they  have  det 
mined  the  court  cannot  interfere,  as 
the  cose  of  The  King  v.  The  Bishop 
Lincoln.ia]  The  King  v.  The  Bithop 
Elij,{b)  and  many  other  cases. 
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It  surely  never  can  he  contended  that 
the  Presbytery  is  invested  with  a  more 
absolute  discretion,  nay,  with  so  absolute 
a  discretion  as  these  cases  recognise  in 
the  bishops  under  the  Uniformity  Act. 
and  in  the  visitors  at  common  law ;  and 
yet  the  rule  is  clear  that  the  bishops  will 
be  compelled  by  mandamus  to  proceed  as 
a  court  of  inquiry. 

It  is  equally  clear  that  an  action  would 
lie  at  the  suit  of  the  party  injured  by  a 
refusal  to  obey  the  writ  in  such  cases,  as 
an  action  would  also  lie  for  a  false  retuni 
to  the  mandamus.  In  what  respect  does 
the  action  against  the  Presbytery  ditfer 
from  an  action  against  an  Ordinary  for 
refusing  to  hear  and  inquire,  in  order  to 
license,  unless  it  be  in  this,  that  there 
may  be  no  such  absolute  discretion  vested 
in  the  Presbytery  as  has  been  recognised 
in  the  Ordinary  and  the  Visitor  ? 

It  is,  however,  contended  that  the  Presby- 
tery being  a  corporate  body,  its  individual 
members  are  not  answerable  in  an  action 
for  corporate  acts  of  misfeasance  or  of  non- 
feasance.     To  this  it  seems  enough  to 
answer,  **  That  unless  they  are  so  made 
answerable,  there  is  no  remedy  whatever 
for  thoBe  whom  the  illegal  conduct  of  the 
body  may  most  seriously  injnre."     There 
is  a  great  laxity  in  the  Scotch  law  as  re- 
gards corporations.     Almost  any   set  of 
persons  authorised  in  any  way  to  act  to- 
gether, or  continuing  to  act  together  for 
a  length  of  lime,  seems  to  be  regarded  as 
a  corporation.     The  entire  merger  of  the 
individual  member  in  the  corporate  exist- 
ence, according  to  our  English  doctrine, 
may  render  t^e  suing  them    separately 
difficult :    and  new  corporations  with  us 
can  only  be  created  by  statute  or  by  grant 
from  the  Crown ;  but  when  it  is  considered 
that  almost  every  royal  borough  in  Scot- 
land,  and  even    the    superiors  of  many 
boroaghs  of  barony,  that  is,  many  private 
persons,  have  the  power  of  granting  what 
IS  termed  **  seal  of  cause,"  which  creates 
a  corporation,  surely  it  is  impossible  to 
allow  a  proposition  that  would    lead  to 
consequences  so  utterly  inconsistent  with 
all  good  government,  nay,  with  all  social 
order,  as  those  which  must  flow  from  the 
notion  that  no  individual  corporator  can 
be  sued  for  wrongs  done  by  the  illegal 
'•nnduct  of  the  corporation,  to  which  con- 
ct  he  was  a  necessary  party.    That  the 
lolo  corporate  body  should  bo  liable  to 
Dcess  and  to  action,  as  in  the  case  of  a 
»hop,  parson,  or  other  corporation  sole — 
jd  uo  ono    member    of   a    corporation 
rgregate,   acting    wrongfully,   and   pre- 
mting  the  corporation  from  performing, 
duty  or  joining  in  its  illegal  and  tor- 
..us  acts — seems  an  inconsistent  and  un- 
uable  position, 
^ut  there  Reems  no  ground  for  the  posi- 


I  tion  that  even  in  England  individual  cor- 
porators cannot  be  sued.  In  the  case  of 
The  King  v.  The  Mayor  of  Ripon^(a)  Lord 
Holt  cited  Enfield  v.  Hills, {b)  to  show  that 
an  action  for  a  false  return  lies  against 
particular  persons ;  a  mandamus  having 
gone  to  a  corporation,  of  which,  it  appears 
by  the  report  of  the  same  ca8e,(c)  the  de- 
fendant was  a  member,  and  he  having* 
procured  the  false  return. 

In  Rich  V.  F  liking  ton  Xd)  an  action  for 
a  false  return  to  a  mandamus  was  held  to 
lie  against  the  Lord  Mayor  of  London,  the 
return  having  been  made  by  the  Lord 
Mayor  and  aldermen ;  and  though  in  this 
case  it  was  said  that  the  mayor  and  alder- 
men were  not  a  corporation,  but  only  a 
court,  there  can  be  no  question  that  the 
corporate  character  belongs  as  little  to  the 
Presbytery  as  to  such  a  body. 

In  Harman  v.  Tappeyid^nje)  although 
Lord  Kenyan  and  Mr.  Justice  Lawrence 
expressed  doubts  how  far  an  action  lay, 
yet  Mr.  Justice  Lawrence  appears  to  hold 
that  the  action  lay  if  the  defendants  had 
in  their  corporate  capacity  tortiously  pro- 
cured the  acts  complained  of  to  be  oone 
by  the  corporate  body  ;  and  both  he  and 
lAOTiiKenijon  agree  that,  for  injurious  acts, 
wilfully  and  maliciously  done,  the  cor- 
porators were  liable  in  their  individual 
character,  though  not  for  mere  error  of 
judgment. 

Now,  in  the  present  case,  that  is  alleged 
and  proved  which  is  tantamount  to  malice 
— illegal  conduct  in  violation  of  duty,  and 
injurious  to  the  party ;  and  the  conduct 
is  alleged  to  be  continued  refusal  to  do  an 
act  declared  by  a  judgment  to  be  impera- 
tive. "  The  defenders  have  from  the  2nd 
of  July  1839,  and  do  still,  illegally  refuse 
to  make  trial." 

In  Dreice  v.  Coulton,{f)  and  indeed  in 
Ashby  V.  White,{g)  such  averment  seems  to 
have  been  held  sufficient  allegation  of 
malice.  If  the  acts  alleged  to  be  illegal 
and  in  violation  of  duty  had  been  alleged 
in  terms  to  have  been  wilfully  done,  there 
can  be  no  doubt  that  this  would  have  come 
up  to  an  averment  of  malice.  But  the 
word  "wilful"  needs  not  to  be  used  any 
more  than  the  word  ''malice."  The  con- 
tinued illegal  refusal  is  clearly  equivalent 
to  wilfully  doing  an  illegal  act. 

In  Gray  v.  Forhes,{h)  the  individual  lia- 
bility of  corporators  appears  to  have  been 


(a)   1  Ld.  Raym.  564. 
(Jb)  2  Lev.  236  ;  Jones,  J.,  116. 
(c)  2  Lev.  236. 
(</)  Carth.  171. 
{e)   1  East,  5/59. 
(/)  1  East,  563/:. 

(5r)  6  Mod.  45  ;  2  Ld.  Raym.  958  ;   14  St.  Tr. 
785. 

C'i)  5  CI.  &  F.  356. 
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both  anpported  bj  the  intorlocntore  of  the  '  conntry,  or  Ui 
Uonrt  of  Seesion.  and  aanctioned  by  the  persona,  trho 
authority  of  this  House  upon  appeal.  An  eitiaa  to  iht 
old  case  to  the  same  effect  was  there  re-  mandud  or  en. 
ferred  to  — The  Btirgenset  of  Butherglen  v.  decrees.  And 
LeitchXc)  advice  in   this 

The  court  beloiT  in  giving,  and  this  of  this  difficu 
House  in  affirming,  the  decree  against  the  and  nnbiaase< 
majority  of  the  Presbytery,  do  not  incur,  would  be  safe 
in  the  present  stage  of  Ibis  nnhftppy  con-  whence  had  f 
troverBj,  the  charge,  ao  freely  brought  advice  to  disr* 
elaewhere,  of  violnting  the  conscience  of  these  inea  afc 
the  church  courts  end  thnir  members,  lesson  of  obedi 
That  topic  has  been  abstained  from,  since  have  IjL'en  ap| 
the  answer  was  more  tlinn  once  and  in  which  all  otm 
other  kindred  caaea  given  to  it,  respect-  which  they,  i 
fully  suggesting  that,  if  any  individuals  practit^.  It  ii 
should  find  obedience  to  the  law  of  the  reparation  to 
land  repugnant  to  their  conscientious  a  plain  duty  h 
scruples,  they  bad,  if  not  a  remedy  for  the  doubtful ;  the 
grievance,  al  least  an  escape  fi-om  its  Their  failure 
pressure,  placed  within  their  reach,  and  their  fault  is 
open  to  them  of  their  own  free  will.(6)  they  knew  wh 

But  other  appeals  of  a  like  nature  hare  and  they  rcfue 
been  made.  It  has  been  said  that  to  sup-  their  ti'anagre 
pose  the  Legislature,  which  acknowledged  cation  to  those 
the  divine  origin  of  the  church's  powers,  their  pertinaci 
would  ever  intend  to  enforce  their  exer-  duty  and  yiek 
cise  by  the  sanction  of  temporal  penalties.  Lord  Cottb 
is  to  charge  that  Legislature  with  conduct  much  satisfact 
as  profane  as  it  is  absurd.  Yet  the  com-  has  been  so  d« 
pelling  men  and  bodies  of  men  to  exercise  discussed  by  : 
faculties  which  they  have  received  from  who  have  pi 
Heaven  is  one  of  the  moat  ordinary  acis  of  sentences  will 
legislative,  of  executive,  and  of  judicial  grounds  on  wl 
power,  not  to  mention  that  it  is  the  act  of  which  they  ha 
ordination  itself,  and  not  the  preparatory  and  upon  whic 
process  of  trial,  which  the  church  claims  :  locutors  appea 
to  have  received  Irom  above.  I      My  Ijords,  i 

Bat  when  these  men  seek  to  excuse  discussion  an; 
themselves,  to  palliate,  or  rather  to  deny  .  the  propoaitioi 
their  contumacy,  by  asserting  that  they  apiiellants  at 
only  desired  to  consult  the  Generai  As-  ground  of  de 
sembly,  their  ecclesiastical  superiors,  they  relied  upon  wt 
have  fallen  into  a  much  more  practical  .  certain  jndiciE 
error ;  an  error  wearing  a  more  sinister  they  were  com 
aspect,  come  of  more  base  parentage,  and  therefore  tbej 
fruitful  of  more  dangerous  offspring,  fallen  into  er 
"Wehad,"  say  they,  "on  the  one  hand,  judicial  functi 
the  opinion  of  the  civil  court;  on  the  '  My  Lords,  1 
other,  the  positive  injanctione  of  onr  lerarder  case, 
ecclesiastical  Guperiors ;  and  all  we  did  entirely  excb 
was  to  refer  to  them  for  aflvice."  Advice  i  argument.  T 
on  what  point  ?  In  what  difficulty,  touch-  case,  ns  they 
ing  what  nice  and  perplexed  matter,  in-  ,  had  reposed  ii 
volyed  in  what  entangled  controversy,  whether  they 
was  it  that  they  required  such  a  resort  for  the  party  dul 
light  and  help  ?  No  less  nice  and  difficult  ,  The  interlocu 
and  perplexing  a  qaeetion  than  whether  ,  decided  that  i 
they  were  to  perform  the  duty  in  terms  but  that  it  wb 
declared  to  be  incumbent  on  them,  de-  so ;  that  they 
clared  by  the  supreme  tribunals  of  their  a  right  whici 
entitled  to  cla 

(«>  .luly  e,  1747.  I  duty  which  th 

■■"■•■  ..._.._.       .        .  That,  then, 

declared  law  < 
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that  right,  and  in  disobedience  to  that  law, 
the  proceedings  in  this  case  show  that  the 
Presbytery  has  refused  to  do  that  which, 
by  that  decision  of  the  court,  it  was  bound 
to  do.  'The  result  is  an  injury  occurring  \ 
to  the  party  who  claims  to  be  at  least  | 
entitled  to  be  examined,  foz*  the  purpose  ; 
of  its  being  ascertained  whether  he  was  a 
person  fit  to  be  received  into  that  piece  of  i 
patronage  for  which  he  had  been  presented  . 
to  the  Presbytery. 

Then,  if  that  be  removed,  the  only  other 
ground  which  was  even  open  for  argument 
was,  that,  although  that  might  be  so, 
although  the  law  had  so  declared,  yen  that 
they  were  not  individually  answerable  for 
the  course  which  has  been  adopted  by  the 
Presbytery  at  large ;  that  is  to  say,  that 
the  individual  members  of  the  Presbytery 
were  not  liable  for  that  which  was  the  act 
of  the  body  of  which  they  formed  a  part. 

My  Lords,  when  the  authorities  in  this 
country,  but  more  particularly  in  Scotland, 
were  examined,  it  appeared,  that  there 
was  no  foundation  whatever  for  that 
ground  of  defence.  My  noble  and  learned 
mends  have  referred  to  cases  which  have 
arisen  in  this  country :  bat  those  which  } 
they  have  referred  to  as  having  been 
decided  in  Scotland  are,  of  course,  much 
more  applicable  to  the  present  case. 

We  have  had  in  this  House  instances  of 
actions  brought  against  persons  standing 
in  the  situation  of  trustees,  for  acts  of 
omission  on  their  part.  And  the  case 
which  my  noble  and  learned  friend  on  the 
woolsack  referred  to,  meets  that  objection 
to  which  I  have  last  referred  in  its  very 
terms. 

In  the  case  of  the  Magistrates  of  Ediw 
hv/rgh,  there  was  a  duty  to  be  performed : 
they  had  neglected  to  perform  that  duty 
(and  it  is  certainly  not  a  less  strong  way 
of  putting  it  whore  there  is  a  positive  re- 
fusal to  perform  it) ;  from  the  neglect  of 
duty  b^  those  magistrates  of  Edinburgh, 
an  individual  had  sustained  damage,  and 
he  brought  his  action  and  sought  his 
remedy  against  the  individuals;  and  it 
was  held  that  he  had  a  right  so  to  do. 
Similar  decisions  have  taken  place  in  other 
cases  in  this  country. 

Then,  my  Lords,  if  there  has  been  a 
wrong  sustained ;  if  that  wrong  has  arisen 
from  the  body,  of  which  these  individuals 
form  a  part,  having  refused  to  do  that 

hich  the  law  has  stated  they  are  bound 
o  do,  and  damage  has  been  sustained  by 
in  individual  in  consequence ;  and  if  in 
inch  cases  the  law  be  that  the  individual 
jnembers  of  the  body  are  all  answerable  in 
their  own  persons  for  the  damage  and 
injury  so  sustained ;  the  whole  case  is 
Bzhansted,  and  the  propriety  of  the  inter- 

}cutor  appealed  from  is  established. 

My  Lotos,  there  has  not  in  my  mind 


been  raised  any  doubt  as  to  the  law  appli- 
cable to  these  several  branches  of  the  case, 
and  I  have  no  hesitation  in  stating  my 
opinion  to  be  that  the  interlocutor  ought 
to  be  affirmed. 

Lord  Campbell  :  I  am  likewise  of  opinion 
that  this  interlocutor  ought  to  be  affirmed. 
The  action  is  brought  to  recover  a  com- 
pensation for  the  loss  which  it  is  alleged 
the  pursuers  have  sustained  by  reason  of 
the  aefenders  having  refused  to  perform  a 
duty  cast  upon  them  by  Act  of  Parliament 
and  the  decree  of  a  court  of  competent 
jurisdiction. 

Lord  Kinnoull,  the  undoubted  patron  of 
the  parish  of  Auchterarder,  in  due  form 
presented  to  the  living  Mr.  YoimOf  a 
preacher  of  the  Gospel,  but  not  in  holy 
orders.  The  presentation  being  intimated 
to  the  members  of  the  Presbytery,  they 
refused  to  take  Mr.  Young  on  trial,  be- 
cause a  majority  of  the  male  heads  of 
families  in  the  parish,  in  communion  with 
the  church,  disapproved  of  the  presenta- 
tion. An  action  was  then  brought  by  the 
patron  and  presentee  against  the  members 
of  the  Ptesbytery,  with  a  view  to  enforce 
upon  them  the  performance  of  their  duty 
to  take  the  presentee  on  trial,  that  they 
might  judge  whether  he  was  duly  qualified 
to  be  ordained  and  inducted.  In  that 
action  it  was  found  and  adjudged  by  the 
Court  of  Session — 

« that  the  defenders,  the  Presbytery  of  Auch- 
terarder, did  refuse,  and  continue  to  refuse,  to 
take  trial  of  the  qualifications  of  the  said  llobert 
Toung,  and  have  rejected  him  as  presentee,  on 
the  sole  ground  that  a  majority  of  the  male 
heads  of  families,  communicants  in  the  said 
parish,  have  dissented,  without  any  reason  as- 
signed, from  his  admission  as  minister,  and  that 
the  Presbytery  in  doing  so  have  acted  to  the 
hurt  and  prejudice  of  the  pursuer,  illegally,  and 
in  \'iolation  of  their  duty,  and  contrary  to  the 
provisions  of  the  statutes  libelled  on." 

The  Presbytery  having  appealed  against 
this  interlocutor,  it  was  affirmed  by  this 
House. 

The  judgment  of  your  Lordships  was 
to  be  applied  by  the  Lord  Ordinary,  who 
pronounced  a  judgment  finding  and  de- 
claring, 

**  that  the  Presbytery  and  the  individual  mem- 
bers thereof  are  still  bound  and  adstricted  to 
make  trial  of  the  qualifications  of  the  pursuer 
llobert  Yonng,  and  if  in  their  judgment,  after 
trial  and  examination  in  common  form,  he  is 
found  qualified,  to  receive  and  admit  him 
minister  of  the  parish  according  to  law.'' 

This  jud^ent  of  the  Lord  Ordinary, 
against  which  there  was  no  appeal,  was 
duly  intimated  to  the  defenders  who  are 
members  of  the  Presbytery  of  Auchter- 
arder, at  a  meeting  of  the  Presbytery, 
and  they  were  requested   to   take    ISnu'. 


827] 


Feivjuson  agaiiMt  KinnouU,  1842. 


[828 


Young  on  tsial  accordinglj;  but  they 
vefiised  to  do  so,  and  referred  the  matter 
to  the  commiaaion  of  the  General  As- 
sembly. In  consequence  Mr.  Young  has 
never  been  taken  on  trial,  or  admitted  as 
minister  of  the  parish,  and  has  lost  the 
profits  of  the  living. 

On  these  facts,  m^  Lords,  I  am  of 
opinion  that  this  action  is  well  brought. 
I  conceive  that  bv  the  law  of  Scotland,  as 
well  as  by  the  law  of  England,  and  I 
believe  by  the  law  of  every  civilised 
country  where  damage  is  sustained  by 
one  man  from  the  wrong  of  another,  an 
action  for  compensation  is  given  to  the 
injured  party  against  the  wrongdoer. 

In  this  case,  if  there  be  inmry,  there 
seems  to  be  no  doubt  of  the  damage,  for 
Mr.  Young  is  thereby  deprived  of  the  status 
of  minister  of  Auchterarder,  together  with 
the  temporalities  of  the  living.  The  pat- 
ron, likewise,  must  be  considered  as  suffer- 
ing a  damage  for  which  he  is  entitled  to 
compensation  if  there  be  an  ille^l  refusal 
to  aamit  his  presentee  in  violation  of  the 
rights  conferred  upon  him  both  by  common 
and  statute  law. 

My  Lords,  is  it  not  equally  clear  that 
the  defenders  were  guilty  of  a  wrong  when 
they  refused  to  obey  the  law  as  declared 
and  adjudged  by  the  Court  of  Session  and 
this  House  P  The  duty  of  taking  on  trial, 
and  admitting,  if  duly  qualified,  the  pre- 
sentee of  the  lawful  patron  was  cast  upon 
the  members  of  tne  Presbytery,  who 
ought  to  have  been  aware  of  that  duty 
when  they  themselves,  being  presented 
by  the  patrons  of  their  respective  parishes, 
were  taken  on  trial  and  admitted  members 
of  the  Presbytery.  They  ought  to  have 
been  aware  that  while  they  continued 
members  of  the  Presbytery  they  could  not 
get  rid  of  the  duties  incumbent  upon 
them  in  that  capacity.  They  might  have 
known  that  the  law  of  the  land  affecting 
the  civil  rights  of  the  lieges  can  only  be 
altered  by  the  legislature,  the  supreme 
authority  in  the  State.  The  rights  of 
patrons,  recognised  by  the  most  ancient 
and  venerable  authorities  in  the  law  of 
Scotland,  are  anxiously  guarded  by  the 
Acts  of  Parliament  establishing  the  Re- 
formed Presbyterian  Church  of  Scotland  ; 
and  by  the  Act  of  the  10th  of  Anne,  c.  12,  {a) 
which  we  mnst  consider  binding,  although 
it  has  been  said  to  be  ultra  vires  of  the 
British  Parliament, (&)  it  is  expressly  en- 
acted— 

"  that  the  Presbytery  of  the  bounds  shall 
receive  and  admit  such  qualified  person  minister 
as  shall  be  presented  by  the  patron." 

(rt)  C.  21  in  the  revised  editions. 

(6)  **The  British  Legislature  violated  the 
Articles  of  Union  and  made  a  chanj^e  in  the 
constitution  of  the  Church  of  Scotland.     From 


But  whatever  doubt  mav  be  supposed 
to  have  existed  was  removed  by  the  solemn 
judgment  of  the  Court  of  Session  and  of 
this  House ;  and  the  Lord  Ordinary  was 
unquestionably  authorised  in  pronouncing 
the  interlocutor  whei-eby  the  defenders 
must  be  considered  to  have  been  required 
to  make  trial  of  Mr.  Youna^$  qualifica* 
tions,  and  if  he  were  founa  qualified  to 
admit  him  minister  of  the  ps^sh.  The 
refusal  to  obey  the  lawful  decree  of  a 
court  of  justice  is  certainly  a  wrong.  We 
have  here,  therefore,  the  conjunction  of 
wrong  and  loss,  of  wrong  committed  by 
the  defenders,  and  loss  suffered  by  the 
pursuers  out  of  which  an  action  arises, 
and  prima  facie  the  action  is  maintain- 
able. 

I  will  now  consider  the  several  objec- 
tions to  the  action  brought  forward  on  the 
part  of  the  appellants. 

In  the  first  place,  it  is  said  that  the 
Presbytery  is  a  court,  and  that  this  was  a 
judicial  proceeding,  wherefore  no  action 
can  be  maintained  against  the  members 
of  the  court  although  their  judgment  be 
erroneous.  There  can  be  no  doubt  that 
for  many  purposes  the  Presbytery  is  a 
court,  and  that  it 'has  not  only  ecclesi- 
astical functions  but  jurisdiction  in  cer- 
tain civil  matters,  such  as  the  allotting  of 
glebes  and  the  repair  of  kirks  and  manses. 
Where  the  Presbytery  is  acting  judicially 
or  in  any  matters  where  its  members  have 
a  discretion  to  exercise,  no  action  could 
be  maintained  against  them,  at  least 
without  malice  expressly  charged  and 
clearly  proved.  If  they  had  taken  Mr. 
Young  on  trial  and  adjudged  that  he  was 
not  qualified,  from  being  minus  eufficiens 
in  literaiurdy  or  from  any  objection  to  his 
orthodoxy,  or  his  morals,  or  that  from 
some  personal  defect  he  was  incapable  of 
satisfactorily  serving  the  cure,  their 
judgment  could  not  have  been  reviewed 
by  any  civil  court ;  and  certainly  no  action 
would  have  lain  against  them  on  the  alle- 
gation that  in  truth  he  was  well  qualified 
and  free  from  all  objection.  The  church 
judicatories,  acting  within  their  juris- 
diction, must  ever  be  respected  and  up- 
held. But  when  the  members  of  the 
Presbytery  were  i*equircd  to  take  Mr. 
Young  on  trial,  in  my  opinion  they  were 
required  to  do  a  mere  ministerial  act. 
Touching  thai  act  they  had  no  discreti — 
they  had  no  judgment  to  exercise.     H 

that  change  has  flowed  almost  all  the  dis.- 
now  existing  in  Scotland  .  .  .  Year  al 
year  the  General  Assembly  protested  against  l 
violation,  but  in  vain  ;  and  from  the  Act  of  17 
undoubtedly  flowed  every  secession  and  schii 
that  has  taken  place  in  the  Church  of  Sc 
land." — Macaulay's  Speeches,  ii.  180.  Spec 
on  the  Test  in  the  Scottish  Universities. 
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then,  oould  it  bejadicialP  There  is  no 
difficalty  whatsoever  in  separating  the  act 
of  appointing  him  to  appear  before  them 
to  be  examined,  and  the  act  of  forming  a 
jadgment  upon  his  qualifications  when  he 
has  appeared  before  them  and  been  exa- 
mined. It  is  for  a  refusal  to  do  the  first 
act  that  this  action  is  brought,  and  the 
first  act  is  purely  ministerial. 

When  there  is  a  ministerial  act  to  be 
done  by  persons  who  on  other  occasions 
act  judicially,  the  refusal  to  do  the  minis- 
terial act  is  equally  actionable  as  if  no 
judicial  fhnctionB  were  on  any  occasion 
entrusted  to  them.  There  seems  no  reason 
why  the  refusal  to  do  a  ministerial  act 
by  a  person  who  has  certain  judicial 
functions  should  not  subject  him  to  an 
action  in  the  same  manner  as  he  is  liable 
to  an  action  for  an  ace  beyond  his  juris- 
diction, llie  refusal  to  do  the  ministerial 
act  is  as  little  within  the  scope  of  his 
functions  as  judge  as  an  act  by  which  his 
jurisdiction  is  exceeded.  In  the  act  beyond 
nis  jurisdiction  he  has  ceased  to  be  a  judge. 
As  to  the  ministerial  act,  which  may  be 
initiatory  to  a  judicial  proceeding,  he  is 
not  yet  clothed  with  the  judicial  cha- 
racter. 

In  the  able  argument  on  behalf  of  the 
appellants  at  the  bar,  it  has  hardly  been 
denied  that  the  action  is  maintainable  if 
the  act  to  be  done  was  of  a  ministerial 
nature,  for  the  general  proposition  that 
public  functionaries  appointed  to  aot 
minifiterially  are  liable  to  an  action  at 
the  suit  of  any  one  who  suffers  damage 
from  their  broach  of  duty  was  noL  dis- 
puted. Everything,  therefore,  turns  on 
the  quality  of  the  act,  and  how  is  the 
act  of  the  Presbytery  in  taking  the  pre- 
sentee on  trial  to  be  distinguished  from 
the  act  of  the  archdeacon  or  of  the  bishop 
in  inducting  to  a  living?  The  arch- 
deacon and  the  bishop  have  both  judicial 
functions,  but  in  inducting  to  a  living 
where  the  right  is  ascertained  they  have 
to  do  a  ministerial  act,  and  for  wrongfully 
refusing  to  do  that  act  the  law  gives  an 
action  to  recover  damages  against  them  to 
the  parties  aggrieved. 

At  common  law  there  were  no  damages 
in  quare  imj^editf  because  this  was  in  the 
nature  of  a  real  action  to  try  the  right  of 
advowson ;  but  for  a  refusal  to  admit  after 
a  judgment  in  quare  impedii  I  have  no 
doubt  that  damages  might  have  been  re- 
covered at  common  law. 

Is  there  not  a  ministerial  duty  cast 
upon  the  Presbytery  by  43  Geo.  8.  c.  54. 
s.  16,  to  take  a  person  elected  parish 
schoolmaster  on  trial  as  to  his  sufficiency 
for  the  office  in  respect  of  morality,  re- 
ligion, and  literature ;  and  would  not  a 
person  so  elected  have  a  remedy  against 
'•>ie  members  of  a  Presbytery  who  refused 


so  to  do,  whereby  he  could  not  be  admitted 
to  his  office  P 

The  members  of  the  Presbytery  need 
not  feel  their  dignity  hurt  by  this  doc- 
trine ;  for  I  humbly  apprehend  it  would 
apply  to  the  supreme  judges  of  Scotland, 
the  senators  of  the  college  of  justice.  By 
the  Scotch  Statutes,  1579,  chapter  93,  and 
1592,  chapter  134,  it  was  enacted  that — 

"  when  the  place  of  any  ordinary  Lord  of 
Session  became  vacant,  the  Crown  was  to  pre- 
sent and  nominate  a  man  that  feared  God,  was 
of  good  literatare," 

and  other  qualifications  enumerated, 

"  who  should  be  first  sufficientlj  tried  and  exa- 
mined by  the  Lords  of  Session  ;  and  in  cose  the 
person  presented  should  not  be  found  so  qualified 
by  them  it  should  be  lawful  to  the  said  liords  to 
refuse  the  person  presented  to  them,  and  the 
King's  Majesty  was  to  present  another  so  oft  as 
he  pleased,  till  the  person  presented  were  found 
qualified." 

After  the  case  of  Kaldane^ia)  who,  in 
1722,  being  appointed  a  Lord  of  Session 
by  the  Crown,  was  rejected  by  the  court 
as  disqualified,  but  found  on  appeal  to  be 
well  qualified  by  this  House,  the  British 
statute  of  10  Geo,  1.  c.  19.  passed,  by  which 
the  examination  of  the  person  nominated 
judge  by  the  judges  of  the  Court  of  Session, 
is  continued  ;  and,  if  the  person  so  nomi- 
nated shall  on  such  examination  be  found 
duly  qualified,  then  they  shall  forthwith 
admit  and  receive  him  ;  but,  if  they  think 
there  is  just  ground  to  object  to  the 
qualifications  of  the  person  so  nominated, 
they  are  to  lay  the  whole  matter  before 
the  Xin^,  who  may  either  order  him  to  be 
admitted,  or  may  nominate  another  in  his 
place. 

The  trial  is  still  necessary,  and,  as  is 
well  known,  the  judge  appointed  by  the 
Queen's  letter  must  first  give  proof  of  his 
learning  and  skill  as  Lord  Probationer 
before  he  takes  his  place  on  the  bench 
and  is  admitted  as  a  member  of  the  court. 
During  the  present  session  your  Lord- 
ships nave  had  the  advantage  of  having 
laid  before  you  two  most  excellent  experi- 
mental judgments,  by  Lord  Probationer 
Ivory  and  Lord  Probationer  Murray. 

Now,  my  Lords,  if  we  may  conceive 
(what  can  never  happen)  that  the  judges 
of  the  Court  of  Session  should  pass  an  Act 
of  Sederunt  to  the  effect  that  judges  ought 
not  to  be  intruded  on  the  College  of  Jus- 
tice, and  that  the  court  would  not  take  on 
trial  anyone  appointed  by  the  Crown  to  bo 
a  judge,  if  a  majority  of  the  advocates  and 
writers  to  the  signet  practising  in  tho 
Parliament  House  should,  without  assign- 
ing any  reason,  dissent  from  the  appoint- 

(a)  Robertson's  Appeals,  422. 
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ment,  anA  afterwards  pnttJDg  this  veto  ' 
Act  ID  eiecDtion,  sboold,  on  the  sole 
groond  of  tbe  diesent,  refusa  to  take  on 
trial  a  person  dolj  appointed  a  jadge  of 
the  conrt  by  the  Qneen's  letter, — still  more, 
if  npon  appeal  to  the  Uoaae  of  Lorda,  this 
Teto  Act  oeing  adjudged  to  be  illegal, 
null,  and  void,  there  Hfaonld  be  a  declara- 
tion by  this  House  that  the  jadgcs  of  the 
Coart  of  Session  were  bound  and  astricted 
to  take  the  party  on  trial,  and  they  were 
still  pQEitively  to  refuse  to  do  eo, — I  cannot 
donbt  that,  baring  been  thereby  gailty  of 
a  breach  of  the  law,  they  would  be  liable 
io  an  action  to  make  repamtioii  in  damages  ' 
to  him  who  had  suH'cred  a  losa  from  their  | 
wrong.  Of  law  I  hope  it  may  ever  bo  said 
with  truth  in  this  country  ;— 

"  All  thingfi  do  ber  homtiKe ;  (lie  very  least  an 
feeling  her  car»,Bnd  the  prealest  aa  not  eitmptcd 
from  her  power. "(o) 

But  it  is  said  that  this  action  in  an 
interference  with  the  right  of  the  Church 
to  confer  holy  orders.  God  forbid  that  a  ! 
civil  conrt  Hhoutd  exercise  a  judgment  as  ' 
to  whether  anyone  is  qualified  to  preach  ■ 
the  Gospel  or  to  administer  the  sacra- 
ments !  But  I  entertain  no  doubt  as  to  | 
the  jurisdiction  of  civil  courts  to  com- 
mand the  proper  ecclesiastical  authorities 
to  inquire  whether  a  person  is  so  qnalifled  . 
who,  if  he  be  so  qualified,  is  entitled  by 
law  to  a  certain  Btatns  in  the  Cbnrch ;  and, 
if  thoy  find  him  so  qaalified,  to  do  what  is 
uocessary  to  enable  Lim  to  enjoy  his  pre-  , 
ferment. 

By  tbe  Act  of  Uniformity.  13  &  14  ! 
Charles  2.  c.  4.  a.  19,  no  one  may  preach  | 
aa  lecturer  in  any  church  unless  he  be  : 
first  approved  and  thereunto  licensed  by  | 
the  archbishop  of  the  province  or  the  ' 
bi^op  of  thn  diocese.  Can  the  archbishop  , 
and  bishop  refuse  their  licence  as  they  , 
please  F  No.  The  Court  of  King's  Bench 
will  compel  them  to  grant  a  licence  to  a  . 
person  appointed  to  a  lectureship,  or  to  , 
eive  a  sumcieut  reason  why  they  refuse  lo  | 
do  so. 

In  the  case  of  The  King  v.  The  Church-  [ 
<mrdmt  of  St.  Birlholomew,  in  12  WiU.  3.,(5)  , 
it  was  held  by  Soil,  C.J.,  1 

"  that  though  it  waa  punishable  by  the  *lHlule  | 
for  any  person  to  be  lecturer  and  preach  without  , 
lioeoce,  yet  the  Urdinary  had  no  power  over  the  . 
right  t  nor  hud  he  any  arbitrary  power  to  license  ! 
or  not,  but  WBB  bound,  ei  JuatiM,  to  license  if 
the  person  were  orthodox,  an  honert  liver,  and 

8o,  npon  an  application  for  a  mandamus 
to  compel  the  bishop  to  grant  a  licence 


nnder  the  Act 


Ibe  qnealioD  i(,  i 
for  the  Court  t 
\Vhcre  a  person 
Court  will  compe 
or  ibow  good  rea 
In  Tht  King 

"If  (he  bidiop 
license  bim,  he  i 
(he  Ordinary,  (o 
him  a  licence." 


In  The  King 
lerhiiry,{h)  which  was  referred  to  by  my 
noble  and  learned  friends.  Lord  Eden- 
borongh  lays  down  the  law  upon  this 
subject  with  his  uanal  force  and  perspi. 
cnity  ;  and  in  The  King  v.  The  Bishop  of 
Loiiilon,(c)  he  holds  that  the  bishop  has 
not  an  arbitrary  power  of  refusing  a 
licence,  but  must  exercise  his  discretion 
fairly  npon  the  fitnest)  of  the  person  ap- 
plying to  him,  lecuiidtaa  te^um  et  bonum. 
And  he  says  : — 

'■  Suppose  he  conld  retnm  Hon  idoneut  gene- 
rally, can  ve  compel  him  to  state  all  the  par- 
ticulars from  whence  he  drana  his  conclusion  ? 
Is  there  uoy  instaace  of  a  mandainua  lo  Ibe 
ordinary  to  S'lmit  a  candidate  to  holy  orders,  or 
10  specify  the  reBSong  why  be  reftiacd  ?  If, 
indeed,  it  had  appeared  that  the  bishop  bad 
eierciied  his  jarisdiciion  partially  or  errone- 
ously, if  he  had  assigned  a  reason  for  his  refusal 
to  license  which  baid  no  application  and  WM 
maaife^dy  bad,  the  conrt  would  interfere." 

In  that  case  the  rule  for  a  mandamus 
was  discharged  on  on  affidavit  bv  the 
bishop  that  tbe  party  applying  had  been 
admitted  to  his  presence  with  a  view  to 
his  being  approved  and  licensed ;  that  he 
had  made  diligent  inquiry  concerning  his 
Conduct  and  ministry,  and,  being  con- 
vinced from  such  inquiry  that  he  was  not 
a  fit  person  to  be  aJlowed  to  lecture,  he 
had  conscientionsly  det«rmiiied,  &(ter 
having  heard  him,  that  he  could  not 
approve  or  license  him. 

The  English    authorities  differ   as    to 
whether  the  bishop  is  botmd  to  specify  hia 
reasons,  it  having  been   held  in   Speeat't 
case(J)  that  he  must ;  bnt  they  all  agree 
that,  if  an  insufficient  reason  is  assigned, 
he  may  be  compelled  to  proceed  to  do 
acts  OS  ordinary  which  ore  neceasary 
enable  the  party  with  the  inchoate  r 
to  enter  into  full  possession  of  the  b 


(a)  S  Burr.  1041. 
(6)  13  East,  117. 
<0  I3Em(.41». 
<(()  5  Co.  ST. 
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So,  if  the  ecclesiastical  court  in  a  pro- 
cess of  deprivation  is  proceeding  within 
its  jurisdiction  to  deprive  for  what  would 
be  just  ground  of  deprivation,  as  immo- 
rality, heterodoxy,  or  disobedieDce  to  the 
canons  of  the  church,  no  civil  court  would 
interfere ;  and  an  erroneous  judgment 
would  only  be  ground  of  appeal  to  a 
superior  ecclesiastical  court.  But  Free  v. 
Burgoyne{a)  shows  that  prohibition  will 
be  granted  by  the  civil  courts  if  the 
ecclesiastical  courts  are  proceeding  to 
deprive  for  that  which  is  not  just  cause  of 
deprivation,  and  a  sentence  of  deprivation, 
showing,  ex  fade,  that  it  was  founded  on 
that  which  would  not  be  just  cause  of 
deprivation,  would  be  a  nullity. 

All  proper  respect  is  to  be  shown  to 
ecclesiastical  authority,  .  but  authority 
must  be  defined  or  despotism  would  be 
established  and  true  religion  would  be 
sacrificed  to  the  ambition  of  those  who 
delude  themselves  into  the  belief  that  they 
are  consulting  its  best  interests. 

The  counsel  for  the  appellants  strongly 
urged  that  they  were  only  liable   to  be 
dealt  with  criminally  for  what  was  acknow- 
ledged to  be  disobedience  to  the  law,  and 
it  was  assumed  that  in  England  no  action 
would    lie    for  damages  arising  from  a 
refusal  to  obey  a  mandamus.   The  common 
remedy  is  certainly  by  attachment,  because 
it  is  more  speedy  and  more  effectual ;  but 
I  by  no  means  agree  to  the  position  that 
if,  after  a  mandamus  ordering  an  act  to  be 
done,  or  cause  shown  to  the  contrary,  and 
a  return  made  being  set  aside  as  insufli- 
cient,  an  absolute  mandamus  were  to  go 
and  to  be  disobeyed,  an  action  would  not 
lie.     Suppose  a  mandamus  to  churchwar- 
dens to  make  a  rate  under  the  Church 
Building  Act,  for  the  purpose  of  paying 
off"  a  debt  charged  upon  the  church  rates, 
it  might  be  no  remedy  to  the  creditor 
merely  to  put  the  churchwardens  in  pri- 
son, but  an  action  would  enable  him  to 
get  at  their  property,  and  according  to  all 
principle  and  analogy  such  an  action  is 
maintainable.  (&)   Where  an  award  is  made 
under  a  rule  of  court,  there  may  be  an 
attachment  for  the  contempt  or  an  action 
for  nonperformance   of  the  award.    The 
rule  propounded  by  the  Attorney  General 
that  there  is  no  mandamus  where  there  is 
an  action,  and  no  action  where  there  is  a 
landamus,  is  not  universal,  and  at  any 
lie  applies  only  to  the  original  branch 
f  the  mandamus,  and  not  to  the  remedy 
jr  disobeying  it.     Although  there  might 
)e  a    charge  of   homing    against    tliese 
lefenders  for  disobedience  to  Lord  Mur- 
ay's  interlocutor,  no  authority  has  been 
ted  to  us  to   show  that  an  action  for 
)mpenBation  in  damages  is  incompetent. 

(a)  5  B.  &C.  400;  8  Bli.  65. 
'h)    See  now  as  to   enforcing  a  mandamus, 
^  C.  Order  42,  v.  30 ;  C.  O.  R.  217. 
«7432. 


The  difficulty  pointed  out,  of  finding  on 
which  side  the  different  members  of  the 
Presbytery  voted,  would  apply  to  a  crimi- 
nal as  well  as  a  civil  proceeding,  for  those 
members  of  the  Presbytery  who  were 
desirous  of  obeying  the  law  would  not  be 
liable  to  punishment,  and  it  would  be 
incumbent  on  the  prosecutor  to  show  who 
were  contumacious.  It  seems  strange  to 
make  this  objection  when  the  defenders 
admit  on  the  record  that  they  were  mem- 
bers of  the  Presbytery  of  Auchterarder, 
and  that  they  refused  to  take  the  presentee 
on  trials.  I  must  observe  likewise  that 
the  action  is  not  brought  for  the  aot  of  the 
majority,  but  against  each  defender  for 
his  own  delict,  from  which  damage  has 
accrued  to  the  pursuers. 

This  reasoning  answers  the  objection 
that  the  Presbytery  is  not  sued  as  a  body. 
It  would  have  been  preposterous  to  have 
sued  the  Presbytery  as  a  body,  or  to  have 
made  the  Presbytery  as  a  body  co-defender 
with  the  individual  members  sued.  Pro- 
ceedings may  be  taken  against  the  Presby- 
terv  as  a  body  to  compel  it  to  do  an  act 
which  as  a  body  it  must  do,  but  as  a  body 
it  cannot  be  sued  ex  delicto.  Suppose  a 
court  is  constituted  of  a  single  judge,  if  an 
action  is  brought  against  him  for  any 
excess  of  jurisdiction'  he  is  not  sued  as  a 
judge  but  as  an  individual  who  assujned 
to  act  without  authority.  If  the  court 
consisted  of  several  who  concurred  in  the 
act  they  would  likewise  be  sued  as  indi- 
viduals, and  those  only  are  to  be  sued 
who  concurred  in  the  act.  The  action  is 
not  against  the  court,  but  against  indi- 
viduals who  have  committed  a  wrong ;  so 
if  the  members  of  the  court  are  required 
by  law  to  do  a  ministerial  act,  and  they 
refuse,  the  wrong  is  by  the  refusing  indi- 
viduals, and  against  them  only  is  the 
remedy.  Each  dissenting  member  of  the 
Presbytery  would  have  been  guilty  of  a 
wrong  oven  if  a  majority  had  taken  the 
presentee  on  trial,  but  tnat  would  have 
been  a  case  of  injuria  absque  da/nino,  and 
no  action  would  have  arisen;  but  when 
there  is  a  conjunction  of  wrong  and  damage 
the  injured  party  may,  at  his  election,  sue 
the  whole  or  any  portion  of  the  wrong- 
doers. 

Next  it  is  said  the  summons  is  bad,  as 
it  contains  no  allegation  of  malice.  "Where 
the  judge  of  an  inferior  court,  acting 
within  his  jurisdiction,  from  corrupt  mo- 
tives gives  a  wrong  decision,  malice  is  the 
foundation  of  any  action  against  him,  and 
malice  must  be  alleged  and  proved.  But 
this  action  is  for  a  refusal  to  do  a  minis- 
terial act,  and  the  summons  shows  that 
the  defenders  have  committed  a  wrong 
which  has  worked  damage  to  the  pursuers. 
I  must  likewise  observe  that  malice  in  the 
legal  acceptation  of  the  word  is  not  con- 
fined to  personal  spite  against  individuals, 
but  consists  in  a  conscious  violation  of  the 
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law  to  the  prejudice  of  another.  The  facts 
charged  and  aiiinitted  iu  this  case  amoant 
to  a  deliberate  disobedience  of  the  law  of 
the  laud,  the  necessary  consequence  of 
which  is  a  prejudice  to  the  pursuers ;  and 
it  is  a  well-established  maxim  that  every 
one  must  be  taken  to  intend  the  necessarj' 
consequence  of  his  deliberate  acts. 

Then  we  are  told  that  the  action  cannot 
be  maintained  because  there  was  no  man- 
date in  the  original  interlocutor  of  the 
Court  of  Session  affirmed  by  this  House, 
or  in  the  last  interlocutor  of  the  Lord 
Ordinary  from  which  there  was  no  ap{)eal ; 
and  that  without  a  mandate  the  Presby- 
tery was  at  liberty  to  refer  the  matter  to 
the  General  Assembly.  I  conceive  that 
the  declaration  that — 

"  the  refusal  of  the  Pre Bbvtery  to  take  the  pre- 
sentee CD  trials  was  illegal  and  in  violation  of 
their  duty,  and  that  they  \9eTe  bound  and  ad- 
stricted  to  take  him  on  irialn,  and,  if  found 
qualified,  to  admit  him  minister  of  the  pariHh," 

is  equivalent  to  a  mandate  to  that  effect. 
The  duty  to  do  a  specific  act  being  de- 
clared, tne  law  commands  that  it  shall  be 
done.  The  reference  to  the  General  As- 
sembly was,  under  these  circumstances, 
a  mere  evasion,  and  was  tantamount  to  a 
direct  refusal.  It  may  be  likened  to  the 
resolution  of  a  vestry  to  adjourn  for  a 
year  when  a  motion  has  been  made  for  a 
church  rate,  which  has  been  clearly  held 
to  amount  to  a  refusal  to  grant  any  rate. 
The  reference  to  the  General  Assembly, 
the  authors  of  the  veto  law  adjudged  to 
be  invalid,  was  a  mere  defiance  of  the 
courts  which  had  pronounced  that  judg- 
ment. 

Perhaps  I  ought  to  notice  the  argument 
that,  at  all  events,  this  is  a  case  of  injuria 
ohsque  damno,  because  the  patron  is  in- 
demnified by  the  vacant  stipend,  and  the 
presentee,  with  respect  to  the  temporali- 
ties of  the  living  (which  alone  can  be  the 
subject  of  compensation) ,  till  in  holy  orders 
has  neither  jt«  m  re  nor  jus  ad  rem.  But, 
without  at  all  considering  the  question 
whether  the  patron,  under  the  circum- 
stances, is  entitled  to  the  vacant  stipend, 
or  the  uses  to  which  it  is  to  be  applied, 
this  boon  never  could  be  given  to  him  as 
a  satisfaction  for  the  wrongful  act  of  the 
Presbytery  in  violating  his  right  of  patron- 
age, and  cannot  be  considered  the  measure 
of  the  damage  which  he  thereby  sustains. 
As  to  the  presentee,  he  is  debarred  from 
his  status  as  minister  of  the  parish  of 
Auchterarder,  to  which,  in  the  absence  of 
all  objection  to  him,  we  are  bound  to  sup- 
pose he  is  entitled  together  with  the  profits 
of  the  living. 

The  doctrine  has  been  hinted  at  by  the 
counsel  for  the  appellant,  rather  than  ex- 
plicitly announced,  that  the  spiritual  office 
of  minister  of  a  pariph  in  Scotland  mny 
be  entirely  separated  from  the  temporal i- 


ticB,  and  that  the  Church,  renouncing  the 
temporalities,  may  dispose  of  the  spiritual 
office  as  it  pleases.  To  this  doctrine  I.  for 
one,  beg  leave  to  express  my  dissent.  By 
the  law  of  tho  land,  in  framing  which  the 
Church  was  a  party,  the  temporalities  are 
united  to  the  spiritual  office;  and  this 
office,  with  the  temporalities,  is  to  Ije  en- 
joyed by  the  person,  duly  qualified,  pre- 
sented by  the  patron,  the  authorities  of 
the  church  being  the  sole  judges  of  his 
qualifications.  There  is  a  civil  right  to 
this  office,  which  the  civil  courts  will  re- 
cognise and  vindicate.  A  renunciation  of 
the  temporalities  of  the  Church,  with  a 
view  to  retain  spiritual  jurisdiction,  can- 
not be  made  by  those  who  continue  to  be 
members  of  the  establishment. 

But  the  defence  is  explicitly  and  broadly 
put  forth,  that  the  defenders  are  bound  by 
the  Veto  law,  and  not  by  the  decrees  of  the 
Court  of  Session  or  of  this  House,  because 
**  they  have  come  under  the  most  solemn 
obligations  to  conform  themselves  to  the 
discipline  of  the  church  and  the  authority 
of  its  several  judicatures." 

My  Lords,  it  is  impossible  not  to  respect 
those  who  are  actuated  by  the  construc- 
tion they  conscientiously  put  upon  an 
oath,  however  erroneous  it  may  be ;  but, 
my  Lords,  it  is  my  duty  to  say  that  all 
oaths  of  obedience  to  superiors  are  attended 
with  the  implied  condition  that  their  com- 
mands are  lawful.  From  the  time  of  St. 
TJwmae  a  Becket  till  now  there  has  been 
no  such  pretension  in  any  part  of  this 
island  as  that  ecclesiastics,  in  the  exercise 
of  a  liberum  arhitrium  inherent  in  them, 
are  of  their  own  authority  conclusively  to 
define  and  declare  their  own  power  and 
jurisdiction,  and  that  no  civil  tribunal  can 
call  in  question  the  validity  of  the  acts  or 
proceedings  of  any  ecclesiastical  court, 
in  the  most  palmy  days  of  Popery  in  Eng- 
land, if  **the  Courts  Christian"  exceeded 
their  jurisdiction,  as  if  they  were  seeking 
to  enforce  an  unlawful  canon,  instead  of 
appealing  to  the  archbishop  or  to  the 
Vatican  at  Rome,  an  application  was  made 
to  the  Courts  of  Westminster  Hall  for  a 
prohibition ;  the  prohibition  was  granted 
and  the  law  would  easily  have  vindicated 
its  dignity  if  the  bishop  had  insisted  on 

Proceeding  in  the  face  of  the  prohibition, 
am  not  aware  that  the  Roman  Cath  " 
Church  in  Scotland  claimed  a  higher 
emption  from    civil    authority  than 
Roman   Catholic   Church  in  England, 
that  the  founders  of  the  Reformed  Pres 
terian  Church  in  Scotland  claimed  for  : 
higher  exemption   from    civil    author 
than  the  Roman  Catholic  Church  to  wb'- 
it  succeeded. 

The  controversy  out  of  which  this  actn 
springs  depends  upon  the  constructiot 
certain  Acts  of  Parliament  which  regul 
and  protect  the  rights  of  patrons.     Ii* 
surely  for    the    Supreme  Court    ^*'   * 
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empire  to  p»ut  a  constraction  upon  these 
Acts.  Having  done  so,  and  declared  the 
Veto  act  to  be  illegal  and  void,  can  the 
defenders  be  heard  afterwards  to  say  that 
they  are  still  ordered  by  their  ecclesiastical 
superiors  to  be  guided  by  the  Veto  act, 
and  that  they  are  bound  to  obey  their 
ecclesiastical  superiors  P 

Finally,  we  were  much  pressed  with  the 
hardship  to  which  the  appellants  are 
exjKwed  by  being  held  liable  to  actions  for 
aoting  according  to  their  consciences.  I 
do  not  think,  my  Lords,  that  where  the 
law  is  clear,  the  hardship  of  being  obliged 
to  obey  it  is  a  topic  that  C4vn  be  listened  to 
in  a  court  of  justice.  There  can  be  no- 
thing more  dangerous  than  to  allow  the 
obligation  to  obey  a  law  to  depend  upon 
the  opinion  entertained  by  individuals  of 
its  propriety,  that  opinion  being  so  liable 
to  oe  influenced  by  interest,  prejudice, 
and  passion ;  the  love  of  power,  still  more 
deceitful  than  the  love  of  profit ;  and  that 
most  seductive  of  all  delusions,  that  a 
man  may  recommend  himself  to  the 
Almighty  by  exercising  a  stern  control 
over  the  religious  opinions  of  his  fellow 
men.  The  danger  of  setting  conscience 
against  law  has  been  recently  illustrated 
both  in  Scotland  and  in  England,  by  the 
refusal,  on  the  score  of  conscience,  to  pay 
ccntribations  for  the  maintenance  of  the 
clergy  and  the  Church,  which  the  law  has 
enjoined.  Whilst  the  appellants  remain 
members  of  the  establishment,  they  are, 
in  addition  to  their  sacred  chai*acter, 
public  functionaries  appointed  and  paid 
by  the  State,  and  they  must  perform  the 
duties  which  the  law  of  the  land  imposes 
upon  them.  It  is  only  a  voluntary  bodv, 
such  as  the  Belief  or  Burgher  Ghurch(a)  in 
Scotland,  self-founded  and  self-supported, 
the  members  of  which  can  say  tney  will 
be  entirely  governed  by  their  own  rules. 

In  conclusion,  my  Lords,  I  hope  I  may 
be  permitted  to  express  my  heartfelt  grief 
at  the  unfortunate  course  which  the  ap- 
pellants   have  pursued  in  resisting    the 
authority  of  the  Court  of  Session  and  of 
this  House  to  enforce  the  Acts   of  the 
Legislature.    The  son  of  a  minister  of  the 
Church  of  Scotland,  and  reared  in  her 
bosom,  I  have  ever  professed  and  felt  for 
her  the  deepest  veneration  and  the  warmest 
affection.     I  believe  that  no  Church  ever 
lore  eflectully  attained  the  great  ends  of 
u  establishment,  in  instructing  the  people 
A  the  truths  of  religion,   and  edifying 
them  by  its  consolations.    I  believe  it  is 
mainly  owing  to  the  ministrations  of  her 
;lergy  that  the  inhabitants  of  Scotland 

(a)  Founded  in  1752.    See  Law  of  Creeds  in 
icotland  by  A.  Taylor  Innes,  247. 


have  been  so  remarkable  for  orderly,  in- 
dustrious, and  pious  habits.  I  earnestly 
wish  permanence  and  prosperity  to  her, 
and  that  she  may  dispense  the  blessings 
of  the  true  faith  to  distant  generations. 
But  for  this  purpose  her  present  members 
must  respect  the  supremacy  of  the  law,  as 
their  predecessors  have  done ;  and  it  can 
be  no  disparagement  to  them  to  follow 
such  illustrious  examples  as  Moncrieff  and 
JErskine,  BcherUon  and  Blair, 

If  there  be  any  Acts  of  Parliament  on 
the  statute  book  which  are  supposed  to 
stand  in  the  way  of  salutary  reform  in  the 
church,  let  there  be  an  application  to 
Parliament  that  they  may  be  modified  or 
repealed,  and  I  am  sure  that  it  will  be 
received  with  the  highest  respect  for  the 
appUcants,  and  the  most  sincere  desire  to 
comply  with  their  wishes ;  but  a  defiance 
of  courts  of  justice  and  of  the  Legislature 
inevitably  leads  to  confusion  and  mischief; 
and  a  perseverance  in  such  ill-advised 
counsels  must  either  end  in  the  total  sub- 
version of  the  establishment,  or  in  a  schism 
which  would  for  ages  impair  its  respecta- 
bility and  usefulness. 

The  following  order  was  afterwards 
entered  on  the  journals ; — 

**  It  it  is  ordered  and  adjudged,  by  the  Lords 
spiritual  and  temporal,  in  Parliament  assembled, 
that  the  said  petition  and  appeal  be,  and  the  same 
is  hereby  dismissed  this  Uouse ;  and  that  the 
said  interlocutor  therein  complained  of  be,  and 
the  same  is  hereby  affirmed.  And  that  the 
appellants  do  pay,  or  cause  to  be  paid,  to  the 
respondents  the  costs  incurred  in  respect  of 
the  said  appeal  ."(a) 

(a)  In  the  third  Auchterarder  case,  JTm- 
noull  y.  Ferguson,  March  10,  1843,  3  D.  778,  it 
was  held  that  the  majority  of  the  Presbytery 
having  refused  to  take  a  presentee  on  trial, 
thoagh  the  Court  had  found  that  ii  was  not 
within  their  competency  to  refuse,  an  action 
would  lie  at  the  instance  of  the  patron  and  pre- 
sentee to  have  it  declared  that  the  proceedings 
of  the  minority,  who  were  willing  to  obey  the 
law,  should  be  valid  and  sufficient  in  the  matter, 
and  for  interdict  against  the  interference  of  the 
majority.  As  to  the  further  history  of  the  con- 
troversy, which  resulted  in  the  disruption  of  the 
Scotch  Church,  see  references  above,  p.  1(a), 
and  also  the  *'  Claim,  Declaration,  and  Protest 
of  the  Church  of  Scotland  of  1842,  anent  the 
Encroachments  of  the  Court  of  Session,"  below 
p.  138-9,  and  Anu.  Keg.  1843,  Chron.  446, 
Sir  James  Graham's  answer,  ih.  463,  Protest 
by  Commissioners  to  the  General  Assembly  ap- 
pointed to  meet  on  I8th  May  ]  843  ;  ib.  Hist.  247  ; 
Act  of  Separation  and  Deed  of  Demission  by 
Ministers,  registered  in  the  Bonks  of  Council 
and  Session  of  date  7th  June  1 848,  ib,  Chron. 
444.  See  also  Walpole's  History  (1891),  toI.  5, 
295,  &c.  J  Tlie  Ten  Years'  Conflict,  by  Robert 
Buchanan,  D.D.  \  and  Hanna's  Life  of  Chalmers. 
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HOWARD  against  GOSSETT  AND  OTHERS. 

(First  Action.) 

Between  Thomas  Burton  Howard  -  -  -        PlaiTUiff 

AND 

Ralph  Allen  Gossett,  Charles  Stein,  William  ^^^^*"'>1  2)€/e7wia??fe. 
AND  John  Lead  -  -  -  ^  -J 

Action  of  Trespass  by  Thomas  Burton  Howard  against  Ralph  Allen 
Gossett  and  Others,  tried  before  Lord  Denman,  L.C.J.,  and  a 
Special  Jury  at  Westminster,  December  5,  1842.  (Reported  in 
Car.  &  M.  380.) 

Action  of  trespass  against  the  messezigers  of  the  House  of  Commons  for  hreaking  and  entering 
the  plaintiff's  house  under  a  Speaker's  warrant  for  his  arrest  to  answer  a  charge  of  contempt,  and 
for  remaining  in  the  house,  knowing  of  his  ahsence  and  awaiting  hia  return. 

Ruled  by  Lord  Denman,  L.CJ. 

Execution  of  Warrant— Excess-- Trespass  ah  initio. 

That  in  remaining  in  the  house  in  the  plaintifi's  absence,  knowing  of  his  absence  and 

awaiting  his  return,  the  defendants  were  guilty  of  an  excess  of  jurisdiction  which  rendered 

them  trespassers  ab  initio. 


ing,  the  House  of  Commons  passed  a  resolution 
giving  leave  to  the  defendants  to  defend  the 
action. 


This  was  an  action  of  trespass  by  Tfeo-  jnring  the  locks,  not  gnilty ;  and,  second, 
mas  Burton  Howard,  solicitor,  of  Norfolk  as  to  the  residne  of  the  trespasses,  that  on 
Street,  Strand,  against  the  messengers  of  the  27th  of  January  1840  a  Parliament 
the  House  of  Commons  for  breaking  and  j  was  held  at  Westminster,  and  that  the 
entering  his  house  and  remaining  there  |  plaintiff  was  ordered  by  the  House  of 
for  two  nours  in  his  absence,  in  pursuance  '  Commons  to  attend  that  House  forthwith 
of  a  warrant  signed  by  the  Speaker  of  the  on  a  oharge  of  contempt ;  and  that  the 
House  of  Commons  for  his  arrest  to  answer  '  plaintiffdisreg^ded  the  order, and  secreted 
a  charge  of  contempt.  I  nimself  to  avoid  the  execution  of  any  war- 

The  first  count  of  the  declaration,  dated  '  rant,  whereupon  the  Honse  of  Commons, 
March  26,  1840,  stated  that  on  the  4th  of  on  the  4th  of  February  1840,  resolred 
February  1840  the  defendants  broke  and 
entered  the  plaintiff's  house,  situate  No. 
7,  Norfolk  Street,  in  the  parish  of  Saint 
Clement  Danes,  in  the  county  of  Middle- 
sex, and  remained  there  making  a  great  On  January  18,  1842,  the  case  was  argued 
noise  and  disturbance  for  twenty-four  before  the  Court  of  Queen's  Bench  on  demurrer 
hours,  and  broke  open  and  injured  divers    to  the  defendants'  plea. 

doors  *  locks,  staples,  and  hinges.  Second  Kelly,  in  support  of  the  demurrer,  raised 
count  that  the  defendants,  on  the  same  various  questions  as  to  the  power  of  the  House 
dav  after  having  broke  and  entered  the  of  Commons  to  arrest  on  a  charge  of  contempt, 
house  on  pretence  of  searching  for  the  the  sufficiency  of  the  Speaker's  warrant,  &c.. 
plaintiff,  and  after  the  expiration  of  area.  «^terwards  decided  m  the  second  action 
sSitime  for  making  such  search,  and  ^^^<^^  <^/'^f}  gossett  (10  Q.B.  359,  41 
Bonawio  i»uiio  XVI  *j«  ;4.  «„.;,,  u^^Vo    and  contended  that,  evei)  supposing  such  poi^ 

after  they  had  in  fi^t  made  It.  again  br^^^^    ^^  ^^^  ^^J^  ^^  justificatiin 

and  entered  the  plaintirs  house,  and  re-  breaking  and  entering  the  plaintiff's  house  a 

mained  there  ten  hours  encumbering  it.  remaining  there  an  indefinite  time  awaiting  , 

To  this  the  defendants  pleaded  (a) :—  return,  it  not  appearing  in  the  plea  that  1 

first,  as  to  breaking  the   doors   and   m-  p^rty  charged  was  within  the  house,  or  that  tt 

_  — - — — officers  had  reasonable  ground  for  believing, ' 

(a)  On  March  31,  1840,  on  the  motion  of  the  did  in  fact  believe,  that  he  was  there.  To  just 

Attorney   General   (Sir  John    Campbell),  the  the  trespass  it  must  be  shown  that  the  plain 

Solicitor  General  (Sir  Thomas  Wilde)  dissent-  was  in  the  house  or  that  there  was  reasons 
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that  the  Speaker  should  issue  his  warrant. 
t.0  have  the  plaintiff  brought  up  in  custody 
of  the  serjeant-at-arms ;  that  the  warrant 
was  issued  and  delivered  to  Sir  William 
Ooeaeti,  then  being  serjeant-at-arms,  and 
by  him  delivered  to  the  defendants  to 
execute,  as  being  his  deputies  and  asais- 
tants  and  messengers  of  the  said  House 
of  Commons ;  and  because  the  said  house 
was  the  residence  of  the  plaintiff,  and  a 
likely  place  wherein  to  find  him,  the  de- 
fendants went  there,  and  having  knocked 
at  the  outer  door  were  peaceably  admitted, 
and  made  search  for  the  plaintiff,  and 
remained  as  in  the  first  count  mentioned, 
but  did  not  find  the  plaintiff  there ;  and 
because  it  was  a  likely  place  to  find  the 
plaintiff,  they,  the  defendants,  did,  for  the 
purpose  of  executing  the  said  warrant  and 
whilst  it  was  in  force,  peaceably  and 
quietly  (the  outer  door  being  open)  go 
m,  break,  and  enter  the  said  house  and 
continue  there  as  in  the  second  count 
mentioned. 

Replication,  dated  February  12,  1842, 
to  the  plea  of  not  guilty,  a  similiter ;  and 
to  the  second  plea,  so  far  as  the  same 
relates  to  the  trespasses  in  the  first  count 
of  the  declaration  mentioned,  that  the 
Speaker  of  the  House  of  Commons  did 
not  authorise  the  serjeant-at-arms  by  war- 
rant in  manner  and  form  as  pleaded ;  and 
so  far  as  the  said  plea  relates  to  the 
trespasses  in  the  second  count  of  the  said 
declaration,  that  true  it  is  that  a  Parlia- 
ment was  holden  as  in  the  plea  mentioned, 
and  that  it  was  ordered  and  resolved  by 
the  House  of  Commons,  and  that  the 
Speaker  issued  his  warrant,  as  in  the  said 
plea  mentioned;  nevertheless  the  defen- 
dants, of  their  own  wrong  and  without 
the  residue  of  the  cause  pleaded  in  justifi- 
cation, committed  the  trespasses  in  the 
second  count  mentioned. 

Flatt,{a)  for  the  plaintiff,  after  relating 
the  history  of  the  litigation  in  Stochddle 

ground  for  bolieving  him  there — Reg.  v.  Watts, 
1  B.  &  Ad.  166 ;  Velegal  v.  Heiykley,  3  Bing. 
N.C.  950  ;  Broad  v.  Ham,  5  Bing.  N.C.  722 ; 
Semayne*8  case,  5  Co.  91 ;  Lee  v.  Gansel,  Cowp. 
1  ;  Launock  v.  Brown,  2  B.  &  Aid.  592  ;  Bur- 
dett  v.  Abbott,  14  East,  at  p.  163;  Kerbey  ▼. 
Denby,  1  M.  &  W.  386  ;  Foster's  Cr.  Law,  820. 

At  the  oondasion  of  Kelljr's  argument  the 
[>>art  invited  the  Attorney  General  (Sir  Frede- 
rick Pollock)  for  the  defendants,  first  to  address 
himself  to  the  argument  as  to  entering  and  re- 
maining in  the  plaintiff's  dwelling-house  await- 
ing his  return. 

Attorney  General:  If  your  Lordships  feel 
such  doubt  as  to  call  upon  me  to  take  that 
course,  I  would  rather  have  leave  to  amend. 

Leave  to  amend  within  a  week. 

The  shorthand  notes  of  Kelly's  argument  are 
in  Treasury  Solicitor's  Papers,  686. 

(a)  Afterwards  a  Baron  of  the  Exchequer. 


V.  Han8ard,(a)  stated  that  Mr.  Stockdale, 
on  the  23rd  of  January  1840,  brought 
a  fourth  action,  and  still  employed  the 
present  plaintiff  as  his  attorney  in  it; 
and  on  the  4th  of  February,  at  about  half- 
past  seven  in  the  evening,  two  of  the 
defendants  came  to  the  plaintifi^s  house 
in  Norfolk  Street,  and  after  they  had 
been  told  that  the  plaintiff  was  not  there, 
they  searched  the  house  from  top  to 
bottom,  and  having  satiiified  themselves 
that  the  plaintiff  was  not  there,  said  that 
thev  would  stay  till  the  plaintiff  came 
bacK  if  it  was  a  week  till  he  came.  A 
letter  from  the  plaintiff  was  shown  to  the 
defendants,  which  stated  that  the  plaintiff 
would  attend  the  House  of  Commons  on 
the  following  day,  but  the  defendants  per- 
sisted in  staying  in  the  house,  and  did  so 
till  half-past  one  on  the  following  morn- 
ing, when  a  person  came  and  directed 
them  to  withdraw,  which  they  did.  On 
the  following  day  the  plaintiff  attended 
the  House  of  Commons,  and  avowed  that 
he  had  done  his  duty,  and  the  result  was 
that  he  was  sent  to  Newgate,  where  he 
remained  from  the  6th  of  February  to 
the  14th  of  May.  "  What  is  it,"  counsel 
asked,  "that  Imiits  the  punishment  the 
House  of  Commons  can  inflict  P  Can  they 
give  you  the  thumbscrew  P  Can  they  cut 
off  your  thumbs  P"  He  then  referred  to 
the  precedents  extracted  from  the  journals 
of  the  House  where  people  had  been  com- 
mitted for  killing  Lora  GaXfOOAfa  rabbits 
and  fishing  in  Mr.Joliffe'a  pond.  (6)  While 
the  plaintiff  was  languishing  in  prison, 
the  Commons  came  a  little  to  their  senses, 
for  they  began  to  find  that  the  law  was 
too  strong  for  them.  They  never  dared 
assail  the  sacred  seat  of  Justice ;  they  felt 
that  they  had  gone  beyond  the  law  ;  they 
found  that  there  was  spirit  and  indepen- 
dence enough  to  assert  the  sacred  rights  of 
Englishmen  against  them,  and  they  passed 
a  Bill  with  unseemly  haste,  an  ex  post  facto 
law,  to  protect  themselves,  and  inserted  a 
clause  to  prevent  the  plaintiff  from  assert- 
ing his  rights.  This  was  the  Act  3  Yict. 
c.  9. 

Attorney  General:  I  submit  that  Mr. 
Piatt  has  no  right  to  quote  an  Act  of  Par- 
liament which  was  passed  after  this  cause 
of  action  arose,  and  which  has  no  opera- 
tion upon  it. 

LordDBNMAN,  L.C.J. :  I  think  he  may 
refer  to  the  Act  with  a  view  of  showing 
what  the  law  was  before  it  passed,  but  not 
go  into  the  history  of  the  passing  of  the 
Act. 

Flatt:  It  is  no  fault  of  the  House  of 
Commons  that  the  plaintiff  in  here  to-day. 


<«)  3  St.  Tr.  N.S.  723. 
(6)  See  3  St.  Tr.  N.S. 
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An  attempt  was  made  in  this  Bill  (as  ori-  { 
ginally  brought  in)  to  stop  the  present 
action,  and  the  plaint ifT  petitioned  the 
House  of  Lords  against  it.  I  mjFelf 
appeared  at  the  bar  of  the  House  of  Lords 
as  counsel. 

Attorney  General:  My  Lord,  1  mast 
object. 

Lord  Denman,  L.C.J, :  Mr.  PUUt^  you 
are  now  going  too  far ;  you  could  not  go 
into  evidence  of  what  you  are  now  stating. 

Evidence  was  given  by  Mr.  Howard, 
jnnior,  the  son  of  the  plaintiff,  and  Mr. 
FearcSt  one  of  his  clerks,  that  on  the 
evening  of  the  4th  of  February,  at  about 
seven  o'clock,  Mr.  Stein  and  Mr.  Bellamy , 
two  of  the  defendants,  who  were  officers 
of  the  House  of  Commons,  came  to  the 
house  of  the  plaintiff  and  stated  that  they 
had  the  Speaker's  warrant  against  the 
plaintiff,  and  that  they  must  search  the 
house,  which  they  did  ;  and  that  not  find- 
ing the  plaintiff,  Mr.  Bellamy  said  that 
they  must  stay  in  the  house  till  the  plain- 
tiff returned,  however  long  that  might  be ; 
and  that  at  about  half-past  twelve  on  the 
same  night,  Captain  Goseett,  the  assistant 
serjeant-at-arms  of  the  House  of  Commons, 
came  and  desired  Mr.  Bellamy  to  read  the 
Speaker's  warrant,  which  he  did ;  and  that 
by  about  twenty  minutes  past  one  all  the 
defendants  had  left  the  plaintiff's  house. 
It  was  also  proved  that  soon  after  Mr. 
Bellamy  and  Mr.  Stein  came  to  the  plain- 
tilTs  house,  Mr.  JffotoarcZ,  junior,  showed 
them  a  letter  from  the  plaintiff  which 
stated  that  he  would  attend  at  the  House 
of  Commons  on  the  following  day.  From 
the  cross-examination  it  appeared  that  the 
conduct  of  the  defendants  were  perfectly 
gentlemanlike,  and  that  there  was  not  the 
slightest  incivility  or  rudeness  on  either 

side. 

The  Attorney  General  (Sir  Frederick 
PoUock){a)  for  the  defendants :  No  con- 
stitutional question  is  now  raised  by  the 
pleadings  as  amended.  The  plaintiff  upon 
this  record  does  not  deny  to  the  House 
of  Commons  the  right  they  contend  for, 
and  the  letter  of  the  plaintiff  shows  that 
he  did  not  intend  to  set  himself  against 
the  authority  of  the  House  of  Com- 
mons if  properly  exercised — on  the  con- 
trary, it  is  quite  clear  that  the  plaintiff 
intended  to  attorn  to  their  jurisdiction. 
I  admit  that  the  defendants,  who  are  offi- 
cers of  the  House  of  Commons,  have  been 
guilty  of  an  irregularity  in  the  execution 
of  their  warrant.  They  stayed  in  the 
house  of  the  plaintiff  after  they  knew  he 
was  not  there,  intending  to  await  his 
return ;  and  that  they  had  no  right  to  do, 
as  those  who  have  the  execution  of  a  war- 


(a)  Afterwards  Lord  Chief  Baron. 


rant,  although  they  have  a  right  to  enter 
the  person's  nonse,  and  to  search  his  house 
to  find  him,  and  to  be  in  the  house  a  rea- 
sonable time  for  the  purpose  of  making 
that  search,  have  no  right  to  stay  in  the 
house  till  the  party  comes  back.  The 
plaintiflTs  declaration  consists  of  two  com- 
plaints :  the  one  the  entering  the  house 
and  breaking  the  door  and  locks ;  and  the 
other  the  staying  in  the  house.  I  am 
bound  to  admit  that  the  defendants'  stay- 
ing in  the  house  cannot  be  justified,  and 
that  being  so,  the  defendants  were  tres- 
passers (lb  initio,  and  the  case  is  therefore 
a  question  of  damages  only ;  and  the  case, 
so  far  from  raising  any  question  on  the 
jurisdiction  of  the  House  of  Commons, 
entirely  admits  it.  If  the  plaintiff  had 
intended  to  raise  the  constitutional  ques- 
tion he  should  have  demurred  to  the  plea, 
instead  of  which,  as  to  one  part  of  the 
case,  he  denies  the  issuing  of  the  Speaker's 
warrant  as  a  matter  of  fact,  which  renders 
this  a  question  of  excess  of  iurisdiction,  in 
which  the  jurisdiction  itself  is  not  affected 
to  be  denied.  It  was  held,  in  the  Six 
Carpenters'  case,(a)  that  if  a  party  having 
a  writ  or  warrant  to  execute  is  guilty  of 
an  excess,  that  renders  him  a  trespasser 
ah  initio,  and  the  writ  or  warrant  does  not 
protect  the  party  even  to  the  extent  to 
which  it  would  have  protected  him  if  he 
had  not  been  guilty  of  excess;  and  this 
was  so  even  in  the  case  of  any  excess 
committed  in  distraining  for  rent  before 
the  statute  II  Geo.  2.  c.  19 ;  and  the  pre- 
sent defendant«  are  in  the  same  situation 
as  a  sheriff  who,  though  both  himself  and 
his  officer  would  be  protected  in  executing 
the  Queen's  writ,  is  still  liable  to  an 
action  if  he  or  his  officer  is  guilty  of  an 
excess. 

Lord  Denmam,  L.C.J,  (in  summing  up) : 
The  defendants  have  pleaded  a  justifica- 
tion that  they  were  acting  under  the  war- 
rant of  the  Speaker  of  the  House  of  Com- 
mons ;  and  the  plaintiff,  by  his  replication 
as  to  the  trespasses  in  the  first  count  of 
the  declaration,  denies  the  warrant;  but 
as  to  the  trespasses  in  the  second  count, 
the  plaintiff  admits  the  resolution  of  the 
House  of  Commons,  and  the  warrant  as 
stated  in  the  plea,  and  denies  only  the 
residue  of  the  justification ;  but  with  refer- 
ence to  the  amount  of  damages  we  must 
look  at  the  whole  case.     It  is  propei ' 
admitted  by  the  learned  Attorney  Chner 
that  all  the  defendants  did,  in  remaini 
in  the  house  for  the  purpose  of  taking  t. 
plaintiff  when  he  should  come  back,  cak 
not  be  justified;    but  the  plaintiff   ah 
admits  that,  as  to  the  searching  the  house 
the  defendants  may  be  justified. 


(a)  8  Co.  146. 
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PlaMi  No  warrant  has  been  given  in 
evidence  ;  and,  as  to  the  trespasses  in  the 
first  count,  the  warrant  is  denied. 

Lord  Denman,  L.C.J. :  No  doubt  all  the 
issues  must  be  found  for  the  plaintiff, 
except  as  to  breaking  tho  doors  and  locks, 
which  did  not  occur  ;  but,  as  tj  the  ques- 
tion of  damages,  we  cannot  shut  our  eyes 
to  the  fact  that  in  replying  as  to  trespasses 
in  the  second  count  the  plaintiff  admits 
that  a  warrant  was  issued  by  tho  Speaker, 
and  that  the  warrant,  up  to  a  certain 
point,  required  and  authorised  the  defen- 
dants to  search  the  house ;  and  I  think  it 
is  pretty  olear  upon  the  evidence  that  the 
search  was  made  under  it ;  but  it  is  also 
conceded  on  the  other  side  that  the  defen- 
dants, by  unlawfully  staying  in  the  house 
after  the  search  was  made,  became  tres- 
passers ab  initio y  and  that  prevents  them 
from  availing  themselves  of  what  would 
be  otherwise  a  justification  up  to  that 
point.  The  defendants  seem  to  have  acted 
without  the  least  appearance  of  malice, 
and  thinking  they  were  justified  in  what 
they  did;   still,  the  plaintifi'^s  business 


must  have  been  interrupted,  and  his 
family  put  to  great  inconvenience  under  a 
claim  of  right  which  cannot  be  justified  in 
point  of  law ;  and  those  persons,  who  have 
to  execute  extraordinary  powers  upon  great 
and  oxti*aordinary  occasions,  ought,  before 
they  act,  to  inform  themselves  of  the 
extent  of  their  powers.  You  will,  there- 
fore, say  what  just  and  reasonable  com- 
pensation these  defendants,  who  are  the 
officers  of  the  House  of  Commons,  should 
make  for  this  trespass  that  tbeir  warrant 
from  the  House  of  Commons  did  not 
authorise. 

Verdict  for  the  defendants  as  to  the 
breaking  of  two  doors  and  locks  ;  and  as 
to  the  residue,  for  the  plain tifi' — damages, 
1002.{a) 


Matbbials  madk  use  op. — The  above  report 
18  taken  from  Car.  &  M.  380,  and  from  short, 
hand  notes  and  copy  of  the  pleadings  in 
Treasury  Solicitor's  Papers,  636. 

(a)  As  to  this  trial  see  debate  in  the  House  of 
Commons. — Hansard,  vol.  67,  pp.  22  and  975. 
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Trial  of  Daniel  M'Naughton  for  the  Murder  of  Mr.  Drummond, 
AT  THE  Central  Criminal  Court,  before  Tindal,  C.J.,  Williams 
AND  Coleridge,  JJ.,  March  3  and  4,  1843. 

Answers  of  the  Judges  in  the  House  of  Lords  to  Five  Questions 
propounded  by  the  House,  June  19,  1843.  (Reported  in  10  CL 
and  F.  200.) 

On  January  20,  1848,  Daniel  M'Naughtou  fired  at  and  wounded  Mr.  Dnimmond,  Sir  Robert 
Feel's  private  secretary.  Mr.  Drommond  having  died,  M'Xaughton  was  indicted  for  murder.  At  the 
trial  medical  witnesses  were  called  to  prove  the  prisoner's  insanity ;  and  Tindal,  C.J.,  finding  that 
the  Grown  was  not  prepared  with  medical  evidence  to  contradict  them,  stopped  the  case,  and  the 
jury,  under  his  direction,  found  the  prisoner  Not  guilty  on  the  ground  of  in.sanity.(a)  In  conse- 
quence of  this  verdict  the  House  of  Lords  resolved  to  take  the  opinion  of  the  judges  on  the  law 
governing  such  cases. 

Held  by  eleven  of  the  judges — 

1.  Crimincd  Reaponsibility  of  Persons  labouring  under  partial  Delusions, 

A  person  labouring  under  partial  delusions  only,  and  not  otherwise  insane,  who  did  the 
act  charged  with  a  view,  under  the  influence  of  insane  delusion,  of  redressing  or 
revenging  some  supposed  grievance  or  wrong,  or  of  producing  some  public  benefit,  is 
punishable,  if  he  knew  at  the  time  that  he  was  acting  contrary  to  the  law  of  the  land. 

If  a  party  labouring  under  an  insane  delusion  as  to  existing  &cts,  and  not  otherwise  insane, 
commits  an  offence,  he  must  be  considered  in  the  same  situation  as  if  the  facts  in  respect 
to  which  the  delusion  exists  were  real. 

2.  Direction  to  the  Jury  in  such  Cases, 

To  establish  a  defence  on  the  ground  of  insanity  it  must  be  clearly  proved  that,  at  the  time 
of  committing  the  act,  the  party  accused  was  labouring  under  such  a  defect  of  reason 
from  disease  of  the  mind,  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing, 
or  if  he  did  know  it,  that  he  did  not  know  that  what  he  ¥ra8  doing  was  wrong. 

If  the  accused  was  conscious  that  the  act  was  one  which  he  ought  not  to  do,  and  if  that  act 
was  at  the  same  time  contrary  to  the  law  of  the  land,  he  is  punishable. 

3.  Evidence — Medical  Witnesses  present  at  the  Trial, 

Where  the  defence  of  insanity  is  set  up,  a  medical  witness  who  never  saw  the  prisoner 
before,  but  was  present  during  the  whole  of  the  trial,  cannot  in  strictness  be  asked  his 
opinion  as  to  the  state  of  the  pnsoner's  mind  at  the  time  of  the  commission  of  the  alleged 
crime  ;  or  whether  the  prisoner  was  conscious  at  the  time  of  doing  the  act  that  he  was 
acting  contrary  to  law ;  or  whether  he  was  labouring  under  any  and  what  delusion  at  the 
time. 

Such  questions  involve  the  determination  of  the  truth  of  the  facts  deposed  to,  which  it  is 
for  the  jury  to  decide.  But  where  the  facts  are  admitteil  or  not  disputed,  and  the  ques- 
tion becomes  one  of  science  only,  such  questions  may  be  allowed  to  be  put  in  that  general 
form,  though  this  cannot  be  insisted  on  as  a  matter  of  right. 

4.  Right  of  the  House  of  Lords  to  consult  the  Judges, 

The  judges  cannot  be  required  by  the  House  of  Lords  to  give  their  opinion  upon  a  Bill  not 
yet  passed  into  law,  but  they  may  be  called  on  to  assist  the  House  by  giving  tfc 
opinions  on  abstract(&)  questions  of  existing  law. 

(a)  As  to  the  form  of  verdict  now  required  in  such  cases,  see  46  &  47  Vict.  c.  38.  s.  2,  ci 
above,  p.  497  (a). 

(6)  As  to  this  limitation,  see  London  and  Westminster  Bank  case,  2  CI.  &  F.  191 ;  Macqueen 
House  of  Lords,  47-57  ;  also  Wensleydale  Peerage  case,  5  H.L.  958  ;  Bright  v.  Button,  8  H.l 
341 ;  Stephenson  v.  Higginson,  3  H.L.  638  ;  Egerion  v.  Broumhw,  4  H.L.  1. 
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CSITTBAL  C&IMINAL  CoXJET,   Old  BaILEY. 

Friday,  March  3, 18-43. 

The  Queen  agaitist  Daniel  M*Naughton, 
for  the  wilful  Murder  of  Mb.  Dbuhmond. 

Before  Tindal,  O.J.,  Williams,  J.,  and 

GOLEBIDGE,  J, 

The  following  gentlemen  were  sworn  of 
the  Jury : — 

William  Bontledge. 
William  Jewett  Harris. 
Thomas  Eames. 
Thomas  Gardner. 
Thomas  Innocent. 
George  Henry  Galloway. 
Richard  Ffilcou. 
William  Hay. 
Henry  Wood. 
Robert  Oast. 
William  White. 
Thomas  Penrose  Williams. 

Counsel  for  the  prosecution :  The  SolU 
citor  General  (Sir  WiUiam  W6bhFoll€U),{a) 
AdolphiAS,  Waddington,  and  Btteaell  Gur- 
ney,(b) 

Counsel  for  the  prisoner :  Cockburnf 
Q.C.,(c)  Cla/rkson,  Bodhm,  and  Monteith, 

The  prisoner,  on  being  placed  at  the 
bar,  pleaded  "  Kofc  guUty."(d) 

(a)  Afterwards  Attorney  General. 
(6)  „  Recorder  of  London, 

(c)  „  Lord  Chief  Justice  of  Eng- 

land. 
(^d)  The  prisoner  had  been  placed  on  his  trial 
at  the  previous  session,  February  2,  and  called 
upon  to  plead. 

Straight:  How  say  you,  prisoner,  are  you 
guilty  or  not  guilty  ? 

The  prisoner,  who  kept  his  eyes  steadily  fixed 
towards  the  Bench,  made  no  reply  to  the  ques- 
tion. 

Straight:  Prisoner,  you  must  answer  the 
question,  whether  you  are  guilty  or  not  ? 

The  prisoner,  after  again  hesitating  for  some 
time,  Bftid,  "  I  was  driven  to  desperation  by  per- 
secution." 

Lord  Abinger  :  Will  you  answer  the  ques- 
tion ?     You  must  say  either  guilty  or  not  guilty. 
Primmer,  after  another  pause  :  I  am  guilty 
of  firing. 

Lord  Abixoek  :  By  that,  do  you  mean  to 
say  you  are  not  guilty  of  the  remainder  of  the 
charge;   that  is,   of  intending  to  murder  Mr. 
immond  ? 
Prisoner :  Yes. 

^rd  Abingbb  :  That  certainly  amounts  to  a 
A  of  "  Not  guilty " ;  therefore,  such  a  plea 
st  be  recorded. 

The    prisoner  was  then    charged  upon  the 
.  oner's  inquisition  with  the  like  offence. 
To  the  inquisition  also,  a  plea  of  **  Not  guilty  ** 
IB  entered. 

Ciarksom  then  applied  to  postpone  the  trial  to 
next  session,  to  allow  of  evidence  as  to  the 
oner's  state  of  mind  being  procured  from 


Oumey  opened  the  indictment,  which 
alleged  that  the  prisoner — 

*'ojk  the  20th  of  January,  at  the  parish  of 
St  Mortin-in^the-Fields,  did  feloniously  assault 
Mr.  Sdward  Drummond  with  a  certain  pistol, 
which  he  then  and  there  held  in  his  right  hand, 
loaded  with  gunpowder  and  a  leaden  bullet,  and 
which  he,  of  his  malice  aforethought,  discharged 
at  and  agtiinst  the  said  Kdward  Drummond, 
thereby  giving  him  a  certain  mortiil  wound,  in 
and  upon  the  left  side  of  the  back  of  the  said 
Drummond,  a  little  below  the  blade-bone  of  his 
left  shoulder,  of  the  breadth  of  half  an  inch, 
and  of  the  depth  of  twelve  inches,  and  of  which 
wound  the  said  bMward  Drummond  did  languish 
until  the  25th  of  January,  and  languishing  did 
live,  on  which  25th  of  January  he,  of  the  said 
mortal  wounds  so  given  in  manner  aforesaid  by 
him,  the  said  Daniel  M'Naughtoc,  died;  and 
that  he  did  wilfully  kill  and  murder  the  said 
Edward  Drummond.*' 

QpEinNG  Speech  for  the  Crown. 

The  Solicitor  General:  May  it  please 
yon,  my  Lord,  Gentlemen  of  the  jury, 
Yon  are  assembled  here  to-day  to  dis- 
charge a  most  solemn  and  important  duty. 
You  will  have  to  decide  whether  the  pri- 
soner at  the  bar  be  guilty  or  not  guilty  of 
the  awful  crime  with  which  he  stands 
charged;  and  I  feel,  gentlemen,  that  I 
shall  best  discharge  my  duty  to  the  Crown 
and  to  the  public,  on  whose  behalf  I  ap- 
pear here  to-day,  if  I  proceed  at  once  to 
state,  as  calmly  and  dispassionately  as  I 
can,  all  the  facts  and  circumstances  con- 
nected with  the  melancholy  case.  Mr. 
Drumnwnd,  whose  death  we  are  to  inquire 
into  this  day,  was,  as  you  all  know  pro- 
bably, the  private  secretary  of  Sir  22.  Peel, 
and  was  on  terms  of  friendship  and  inti- 
macy with  him.  By  virtue  of  his  office 
he  occupied  apartments  in  the  official 
residence  of  the  Prime  Minister  of  this 
country.  He  was  in  the  constant  habit  of 
passing  from  those  rooms  to  the  private 
residence  of  Sir  B.  Peel,  in  Whitehall 
Grardens;  and  it  will  be  proved  to  you 
that  the  prisoner  at  the  bar,  for  many 
days  before  the  fatal  occurrence  took 
place,  was  seen  loitering  about  those  spots, 
and  watching  the  persons  who  went  in 
and  out  of  the  public  offices  and  the  houses 
in  Whitehall  tfardens.  This  conduct  had 
attracted  attention,  and  he  was  spoken  to 

Scotland  and  possibly  from  France ;  he  also 
read  affidavits  in  support  of  the  motion. 

The  Attorney  General  (Sir  Frederick  PoU 
lock),  for  the  Crown,  said  that  he  had  read  the 
depositions  taken  at  Glasgow  and  alluded  to  in  the 
affidavits,  aud  that  they  contained  matter  which 
it  would  be  very  proper  to  lay  before  the  jury. 

Lord  Abinqar,  C.B.,  ordered  the  trial  to 
stand  over,  and  also  directed  that  sufficient  funds 
should  be  supplied  to  the  prisoner  for  the  pur- 
poses of  his  defence  out  of  the  money  found 
upon  him  at  the  time  of  his  arrest. 
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by  some  soldiers,  who  had  observed  him, 
as  well  as  by  the  police;    but,   unfortu- 
nately,  no   8tey)B   wero   taken  to   remove 
him.     On  Friday,  Jauuarj-  20,  Mr.  Brtim- 
mo7id    left    his    apartments   in   Downing 
Street,  and   went  to  the  Treasury,  and 
thence  to  the  Admiralty,  in  company  with 
Lord  Haddington,  whom   he  left  at  the 
Admiralty,  and  proceeded  alone  to  Drum- 
TThond'a  banking-house,  at  Charing  Cross ; 
on  his  return  from  which,  when  near  the 
**  Salopian  "  coflee-house,  the  prisoner  at 
the  bar — for  there  can   be  no  doubt  of 
his   identity — came  behind  him,  and  dis- 
charged   a    pistol    almost  close  to  him. 
After  discharging  that  pistol,  the  prisoner 
drew  another  from  his  breast,  presented 
it  at  Mr.  Brummoncl.,  and  was  in  the  act 
of  firing  it  at  him,  wh6n  a  policeman,  who 
had  observed  him  from  the  opposite  side 
of  the   street,  ran  across   the  road   and 
threw  his  arms  about  him  ;  and  other  per- 
sons also  assisted  the  policeman  to  secure 
the    prisoner,    who,    in   struggling    with 
them,  discharged  the  second  pistol,  but 
luckily  without  doing  any  mischief.     The 
prisoner  was  then  seized  and  taken  to  the 
police  btation-house,  in  Gardner*B  Lane, 
where  he  was  searched,  and  there  were 
found  on  his  person  two  five-pound  notes, 
four  sovereigns,  and  a  deposit  receipt  for 
745Z.  from   the  Glasgow    Bank.    Among 
some    other    trifling    articles    that    were 
found   in   his  pockets,   were  ten    copper 
percussion  caps,  which  fitted  the  nipples 
of  the  pistols   he  had  discharged  in  the 
manner  I  have  described  ;  and  afterwards, 
upon  searching  his  lodgings,  bullets  were 
also  found  to  match  the  barrels  of  those 
very  pistols.     Mr.   Drummond,  after  the 
pistol  which  wounded  him  was  fired,  stag- 
gered from  the  efl'ect  of  the  shot,  but  did 
not  fall.     He  walked,   I  believe,  almost 
without  assistance,  back  to  the  banking- 
house.       A    medical    gentleman    in    the 
neighbourhood  was  sent  for,  and  after  a 
short  time  Mr.  Drummond  was  removed 
in  his  own  carriage  to  his  private  resi- 
dence.     For  some  time  hopes  were   en- 
tertained of  his  recovery,   and  that  the 
wound  would  not  prove  fatal ;  but,  unfor- 
tunately, those  hopes  were  abortive.     He 
lingered  in  great  pain  for  some  days,  and 
died  on  Wednesday,  January  25. 

Gentlemen,  his  death  is  deeply,  and  I 
may  say  permanently,  regretted ;  for  he 
was  beloved,  esteemed,  and  valued  hj  all 
who  knew  him.  He  was  of  a  disposition 
so  amiable  that  it  was  impossible  he  could 
have  had  any  personal  enemies.  You  will 
naturally  ask,  then,  gentlemen,  who  was 
the  prisoner  at  the  bar,  and  what  could 
induce  him  to  deprive  of  life  a  being  so 
unoffending  P  Mr.  Drummond  was  not 
only  without  any  personal  enemies,  but 
be  did  not  fill  any  prominent  situation 


'  before  the  public.  He  did  not  hold  that 
situation  in  public  life  which  would  render 
him  obnoxious  to  political  enemies,  but  ho 
was  the  private  secretary  of  the  principal 
Minister  of  the  Crown,  often  an  inmate  of 
his  house,  and  constantly  passing  there- 
from to  the  public  offices  in  Downing 
Street  and  the  neighbourhood,  about 
,  which  the  prisoner  was  obsei-ved  to  be 
loitering  and  watching.  You  will  be 
satisfied,  from  the  facts  of  the  case,  from 
the  threats  used  by  the  prisoner  before  he 
'  committed  his  crime,  and  his  declarations 
j  afterwards,  that  it  was  not  the  life  of  Mr. 
Drummond  that  he  sought.  You  will  be 
satisfied  that  it  was  the  life  of  Sir  Rohert 
Peel  that  he  desired  to  t-ake,  and  that  it 
was  his  life  that  he  believed  he  was  de- 
stroying when  he  discharged  the  fatal 
pistol  against  the  person  of  Mr.  Drum^ 
mond. 

Gentlemen,  the  nature  of  his  crime  is 
not  altered  by  this  circumstance,  but  it 
affords  a  reason  for  it.     I  need  not  tell 
you  that  he  is  guilty  of  murder,  although 
he  might  have  mistaken  the  person  against 
whom  he  discharged  the  pistol.     Of  the 
guilt  of  the  prisoner — of  the  fact  of  his 
having  deprived  Mr.  Drummond  of  life — 
it  is  impossible  I  can  suggest  a  doubt ;  it 
is  impossible  that  any  doubt  can  be  sug- 
gested that  the  crime  was  committed,  and 
that  that  crime  was  murder.    But  I  can- 
not conceal  from  you,  because  I  know, 
from  applications  which  have  been  made 
to  this  Court,  and  the  depositions  which 
have  been  made  on  behalf  of  the  prisoner, 
that  it  is  intended  to  rest  the  defence  on 
the  plea  that  he  was  insane  at  the  time  he 
committed  the  crime  ;  and,  gentlemen,  it 
will  be  your  painful  duty — for  painful  it 
must  be — to  decide  whether  he  was  in  that 
degree  of  insanity  at  the  time  he  com- 
mitted that  crime   which  would  render 
him   not    a  responsible  agent,   and    not 
answerable  to  the  laws  of  his  country  for 
the  offence  of  which  he  has  been  guilty. 
This  defence  is  a  difficult  one  at  all  times ; 
for  while,  on  the  one  hand,  everyone  must 
be   anxious    that    an   unconscious    being 
should  not  suffer,  yet,  on  the  other  hand, 
the  public  safety  requires  that  this  defence 
should  not  be  too  readily  listened  to ;  and, 
above  all,  the  public  safety  i-equires  that 
the  atrocious  nature  of  the  act  itself,  and 
the    circumstances    under  which    it 
committed,  should  not  form  any  in| 
dient  in    that   defence.     There  are 
crimes  that  are   committed,  and,   ah 
all,   crimes  of  an  atrocious  nature   1 
this,  that  are  not  committed  by  pers 
labouring  under  some  morbid  affectior 
the  mind  ;  and  it  is  difficult  for  well-rcj 
lated    minds  to  understand  the  moti> 
which  lead  to  such  offences  in  the  absei 
of  that  morbid  affection  of  the  mind. 


853] 


The  Qiteen  dgainst  Daniel  M'Naughton,  1843. 


[854 


believe  that  the  trath  of  this  remark  will 
be  more  especially  proved  when  attacks 
are  directed  to  persons  holding  high  and 
important  stations  in  the  nation.  If  yon 
look  back  apon  the  page  of  history,  and 
consider  the  facts  connected  with  the 
death  of  persons  whose  lives  have  been 
destroyed  by  the  hands  of  assassins,  you 
will  be  satisfied  in  one  moment  of  the 
troth  of  that  proposition.  Bnt  we  need 
not  look  far  back ;  occurrences  of  our  own 
times  furnish  ns  with  sufficient  instances 
for  illustration.  If  you  look  at  a  neigh- 
bouring country,  you  will  see  there  that 
persons  in  broad  day,  in  the  crowded 
streets  of  the  metropolis  of  France,  with- 
out any  precaution  for  their  own  safety, 
without  any  attempt  to  escape,  in  the 
midst  of  the  people,  close  to  the  armed 
guards  of  the  King,  have  discharged  their 
weapons  at  the  person  of  the  sovereign  of 
the  country.  What  motive  had  they  P 
We  know  of  none  but  that  of  an  ill-regu- 
lated mind,  worked  upon  by  morbid 
political  feeling.  We  have  seen  other  in- 
stances in  France  of  parties,  having  loid 
plans  to  assist  themselves  in  their  escape, 
discharging  inferual  instruments  in  the 
streets  of  Paris,  regardless  of  how  many 
and  what  lives  they  destroyed,  provided 
they  could  reach  the  person  of  the  sove- 
reign.(a)  I  refer  to  these  things,  gentlemen, 
to  show  that  the  circumstances  attendant 
upon  the  crime  itself  afford  no  grounds 
for  holding  that  the  parties  committing 
it  are  not  responsible  to  the  laws  of  their 
country. 

But  I  know  that  in  this  case   the  de- 
fence on   the  part  of  the  prisoner  will 
not  rest  upon    this,   but    that    evidence 
will  be  offered  to  show  that  the  prisoner 
was  not  in  a  sane  state  of  mina  at  the 
time  he  committed  the  crime  ;  and  know- 
ing that,  1  feel  that  I  ought,  in  this  stage 
of  the  case,  to  refer  to  some  authorities, 
and  state  my  view  of  the  principles  of  the 
English  law.    It  will  be  open  to  my  learned 
friend,  whose  powerful  assistance   I  am 
happy  to  see  the  prisoner  will  have,  to 
comment  upon  that,  and  to  differ  from  me 
if  he  thinks  I  am  wrong.     It  has  been  the 
custom  in  these  cases  t«  refer  to  proceed- 
ings  of   authority,   and    to  the  dicta  of 
judges  who  have  tried  similar  questions ; 
not  that  I  mean  to  say  for  one  moment 
.t  it  is  a  question  of  law ;  on  the  con- 
ry,  the  question  to  be  decided  by  you  is 
uestion  of  fact,  a  question  of  common 
ise  and  belief.     The  whole  question  will 
a  upon  this ;  if  you  believe  the  prisoner 
the  bar  at  the  time  he  committed  this 
t  was  not  a  responsible  agent;  if  you 
lieve  that  when  he  fired  the  pistol  he 

^d)   Fieschi    attempted    the    life   of   Louis 
lippe  in  tbigway,  July  28, 1835. 


was  incapable  of  distinguishing  between 
right  ana  wrong ;  if  you  believe  that  he 
was  under  the  influence  and  control  of 
some  disease  of  the  mind  which  prevented 
him  from  being  conscious  that  he  was 
committing  a  crime ;  if  you  believe  that 
he  did  not  know  he  was  violating  the  law 
both  of  God  and  man :  then,  undoubtedly, 
he  is  entitled  to  your  acquittal.  But  it  is 
my  duty,  subject  to  the  correction  of  my 
Lord  and  to  the  observations  of  my  learned 
friend,  to  tell  you  that  nothing  short  of 
that  will  excuse  him  upon  the  principle  of 
the  EngHsh  law.  To  excuse  him  it  will 
not  be  sufficient  that  he  laboured  under 
partial  insanity  upon  some  subjects — that 
ne  had  a  morbid  delusion  of  mind  upon^ 
some  subjects,  which  could  not  exist  m  a 
wholly  sane  person ;  that  is  not  enough, 
if  he  had  that  degree  of  intellect  which 
enabled  him  to  know  and  distinguish  be- 
tween right  and  wrong,  if  he  knew  what 
would  be  the  effects  of  his  crime,  and 
consciously  committed  it,  and  if  with  that 
consciousness  he  wilfully  committed  it. 
I  shall  be  able  to  show  you,  gentlemen, 
with  regard  to  the  authorities  upon  this 
point,  that  observations  have  been  made 
to  the  effect  that  they  have  attempted  to 
define  the  law  too  strictly ;  but  such  ob- 
servations were  made  without  regard  to 
the  object  of  those  authorities.  It  is  im- 
possible beforehand  to  lay  down  any  defi- 
nition of  the  kind  of  madness  which  will 
excuse  the  crime  of  murder ;  the  disease 
assumes  such  different  forms  and  such 
various  shapes,  and  acts  in  such  opposite 
ways,  that  you  cannot  define  it.  But  you 
may  lay  down  the  principles  of  law  which 
are  applicable  to  it ;  and  they  are  laid 
down,  and  uniformly  laid  down  in  the 
same  way,  that  it  is  a  question  for  the 
jury  to  take  into  their  consideration 
whether  the  party  wajs  a  responsible  agent 
when  he  committed  the  crime,  whether 
he  then  knew  right  from  wrong,  whether 
he  was  conscious  that  he  was  off'ending 
against  the  law  of  his  country  and  nature, 
and  whether  he  did  it  wilfully.  Gentle- 
men, the  public  safety  is  the  object  of  all 
law ;  the  public  safety  is  intrusted  solely 
to  the  protection  of  courts  of  criminal 
judicature,  and  to  juries  who  administer 
justice  under  the  law ;  and  it  is  with  a 
view  to  the  public  safety  that  the  law  is 
laid  down  by  legal  authorities  principally 
for  the  guidance  of  juries  who  have  to 
decide  upon  questions  of  this  nature. 

[Counsel  cited  Hale, {a)  and  the  following 
passage  from  the  speech  of  the  Solicitor 
OeneraI(b)  in  Lord  Ferrers*  case : — J 

"  If  there  be  a  total  permanent  want  of  reason, 
it  vill  acquit  the  prisoner ;  if  there  be  a  total 

(a)  1  P.C.  30 ;  above,  p.  507. 
(6)  Charles  Yorke,  19  St.  Tr.  88C. 
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temporary  want  of  it  when  the  offence  was  com- 
mitted, it  will  acquit  the  prisoner ;  but  if  there 
be  onl^  a  partial  degree  of  insanity  mixed  with 
a  partial  degree  of  reason — ^not  a  Kill  and  com- 
plete u«e  of  reason,  but  (as  Lord  Hale  carefully 
and  emphatically  expresses  himself)  a  com- 
p<^tent  use  of  it  sufficient  to  have  restrained 
those  passions  which  produced  crime— if  there 
be  thought  and  design,  a  faculty  to  distinguish 
tlie  nature  of  actions,  to  discern  the  difference 
between  moral  good  and  evil;  then,  upon  the 
fact  of  the  offence  pi'ovcd,  the  judgment  of  the 
law  must  take  place." 

Counsel  also  qnoted  the  direction  of 
Tracy,  J.,  in  Arnold* s  case, (a)  and  of  Le 
Blanc,  J,,  in  Bowler's  oase.(&) 

There  is,  certainly,  one  other  case  to 
which  I  should  refer.  It  is  not  the  autho- 
rity of  a  judge ;  but  it  is  one  of  the  moat 
celebrated  cases  of  the  kind.  I  allude  to 
the  trial  of  Hadfield,(c)  on  a  charge  of 
high  treason,  for  firing  at  King  George  3. 
He  was  defended  by  Lord  Erskine,  who 
made  one  of  the  most  eloquent  and  able 
speeches,  probably,  that  was  ever  delivered 
at  the  bar ;  and  ne  entered  at  that  time 
much  into  the  law  of  insanity,  and  the 
nature  of  the  insanity  that  would  excuse 
the  prisoner.  In  that  case,  I  believe,  no 
doubt  could  be  entertained  of  the  insanity 
of  the  prisoner,  and  the  Court,  upon  that 
ground,  stopped  the  trial.  But  in  the 
course  of  that  trial  Lord  Erskine  said  the 
prisoner  must  be  shown  to  labour  under 
some  delusion,  and  it  must  also  be  shown 
that  he  committed  the  act  in  consequence 
of  that  delusion.  That  was  the  ground 
upon  which  Lord  Ershme  put  the  defence. 
But,  as  was  remarked  by  the  present 
Lord  Chief  Justice  of  the  Court  of  Queen's 
Bench,((2)  the  counsel  for  the  prisoner 
would  only  state  so  much  of  the  law  as  was 
applicable  to  the  defence  of  the  prisoner ; 
ana  I  cannot  help  thinking  that  there  may 
be  many  cases  in  which  the  prisoner  may 
be  excused  from  the  consequences  of  a 
crime  that  would  not  fall  under  the  de- 
scription of  Lord  Ershine.  A  party  may 
have  that  state  of  mind  which  would  ren- 
der him  wholly  unconscious  of  right  and 
wrong;  he  may  have  that  state  of  mind 
which  makes  him  not  aware  that  he  is 
committing  a  crime,  and  yet  the  crime 
may  not  be  the  offspring  of  any  delusion 
he  labours  under ;  nor  do  I  think  it  is 
right  in  another  point  of  view.  I  think 
that  parties  may  be  liable  to  be  punished 
under  the  law,  although  they  did  labour 
under  a  delusion,  and  although  the  act 
may  have  been  committed  under  that  de- 
lusion.   T  think,  therefore,  the  doctrine  of 


(a)  19  St.  Tr.  886;  and  above,  p.  508. 
{b)  Collinson,  673 n  ;  and  above,  p.  508. 
(c)  27  St.  Tr.  1314. 
(c£)  In  Oxford's  case,  above,  p.  508. 


I  Lord  Erekine  is  not  true  in  either  way  to 
its  fullest  extent.  I  will  put  one  case,  that 
which  Lord  Ershine  refers  to  in  that  cele- 
brated speech.  He  speaks  of  two  brothers 
— one  of  whom  laboured  under  the  morbid 
delusion  that  the  other  was  his  enemy,  and 
conspiring  against  him ;  and  in  conse* 
quence  of  that  delusion  he  made  a  will,  in 
which  he  disinherited  that  brother.  The 
question  arose  as  to  whether  that  will 
could  be  set  aside ;  and  it  was  held  that 
the  will  was  made  under  circumstances 
which  rendered  it  invalid.  Now,  I  cannot 
help  thinking  that,  upon  the  principles  of 
the  Knglish  laws,  if  that  brother  was  aware 
of  the  consequences  of  what  he  did ;  if  he 
knew  the  difference  between  right  and 
wrong,  and  with  that  knowledge  and  con- 
sciousness had  deprived  his  brother  of  life, 
he  would  have  been  guilty  of  murder.  I 
own  that  in  that  case  the  ground  laid 
down  does  not  appear  satisfactoir  either 
in  favour  of  or  against  the  principle. 

The  next  case,  gentlemen,  is  that  which 
took  place  here  in  the  year  1812,  when 
Bellingham  was  tried  for  the  murder  of  Mr. 
Perceval,  and  convicted  of  that  offence. 
He  was  tried  in  this  Court  before  Lord 
Chief  Justice  Mansfield,  Sir  James  Mans- 
field, who  laid  down  the  law  in  this  way  : 

**In  another  part  of  the  prisoner's  defence, 
which  was  not,  however,  urged  by  himself,  it 
was  attempted  to  be  proved  that  at  the  time  of 
the  commission  of  the   crime  he  was  insane. 
With  respect  to  this  the  law  was  extremelj'  clear. 
If  a  man  were  deprived  of  all  power  of  reason- 
ing, so  as  not  to  be  able  to  distinguish  whether 
it  was  right  or  wrong  to  commit  the  most  wicked 
transaction,  he  could  not  do  an  act  against  the 
law.    Such  a  man,  so  destitute  of  all  power  of 
judgment,  could  have  no  intention  at  all.     In 
order  to  support  this  defence,  however,  it  ought 
to  be  proved,  by  the  most  distinct  and  unques- 
tionable evidence,  that  the  criminal  was  incapable 
of  judging  between  right  and  wrong.     It  must, 
in  fact,  be  proved  beyond  all  doubt  that,  at  the 
time  he  committed  the  atrocious  act  with  which 
he  stood  charged,  he  did  not  consider  that  murder 
was  a  crime  against  the  laws  of  God  and  nature. 
There  was  no  other  proof  of  insanity   which 
would  excuse  murder  or  any  other  crime.   There 
were  various  species  of  insanity.     Some  human 
creatures  were  void  of  all  power  of  reasoning 
from  their  birth ;  such  could  not  be  guilty  of  any 
crime.    There  was  another  species  of  madness, 
in   which  persons  were  subject  to    temporaiy 
paroxysms,  in  which  they  were  guilty  of  act 
extravagance ;  this  was  called  lunacy.     If  t 
persons  were  to  commit  a  crime  when  they  ^ 
not  affected  with  the  malady,  they  would  b 
all  intents  and  purposes,  amenable  to  jus 
So  long  as  they  could  distinguish  good  f 
evil,  so  long  would  they  be  answerable  for  t 
conduct.    There  was  a  third  species  of  insai 
in  which  the  patient  fancied  the  existence  of 
jury,  and  sought  an  opportunity  of  gratifj 
revenge  by  some  hostile  act.     If  such  a  pei 
were  capable  in  other  respects  of  distingui-' 
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right  from  wrong,  there  was  uo  excuse  for  any 
act  of  atrocit  J  which  he  might  commit  under 
the  description  of  insanity.'X^) 

Now  from  the  last  observation  of  the 
learned  jndge  who  tried  that  cause,  it  ap- 
pears to  me,  gentlemen,  that  a  party  may 
labour  under  the  delusion  of  having  re- 
ceived injury,  but  if  he  be  able  to  distin- 
guish between  right  and  wrong,  and  if  he 
be  conscious  of  the  nature  of  the  crime, 
the  delusion  will  not  excuse  him  from 
punishment  for  that  crime.  [Counsel  also 
referred  to  R.  v.  Offordy(h)  in  which  Lojrd 
Lyndharet  approved  of  the  direction  in 
Bell%ngha/tn*8  case,  and  told  the  jury  that — 

"  they  must  he  satisfied,  before  they  could  acquit 
the  prisoner  on  the  ground  of  insanity,  that  he 
did  not  know,  when  he  committed  the  act,  what 
the  effect  of  it,  if  fatal,  would  he,  with  reference 
to  the  crime  of  murder.  The  question  was,  Did 
he  know  that  he  was  committing  an  offence 
against  the  laws  of  God  and  nature  ?*'] 

I   have   referred  to    these    authorities 
for  the  purpose  of  enabling  you,  gentle- 
men of  the  jury,  to  judge  of  the  evidence 
which  will,  beyond  doubt,  be  produced  on 
behalf  of  the  prisoner,  that  you  may  com- 
pare the  circumstances  and  consider  whe- 
ther the  prisoner  at  the  bar  was  in  that 
state  of  mind  which  rendered  him  not 
responsible  for  the  crime  he  committed. 
But,  knowing  the  nature  and  object  of 
that  evidence,  I  think  I  should  not  dis- 
charge my  duty  to  the  public  or  to  the 
Crown,   if  1  did  not  lay  before  you  on 
my  part  what  is   known  respecting  the 
history  of  the  prisoner  and  what  is  known 
of  his  conduct  directly  before  his  appre- 
hension.    It  is  right  I  should  tell  you,  at 
least,  that  I  do  not  mean  to  go  into  any 
observations  which  persons  may  have  par- 
ticularly directed  to  the  state  of  mind  of 
individuals  in  similar  circumstances,  but 
to  show  in  what  way  the  prisoner  has  con- 
ducted himself  in  his  past  life,  the  way  in 
which  he  managed  his  business,  the  mode 
and  manner  of  his  living,  what  care  he 
took  of  himself,  and  how  he  was  left  by 
all  his   connections  to  manage  his  own 
atfairs,  and  continued  to  do  so  down  to 
the  very  hour  of  his  defence.    It  appears 
that  he  has  carried  on  the  business  of  a 
wood-turner   in    Glasgow,   and    that    his 
father  had  carried  on  the  same  business 
ore  him.     They  did  work  together,  but 
left  his  father  in  consequeuco  of  some 
pute  between  them,  and  set  up  on  his 
ji  account  as  a  wood-turner  in  (jlasgow. 
d  continued  carrying  on  that  business 
wn  to  the  end  of  the  year  1840.   He  then 
{%    that  business,   and  went    and  took 
dgings  in  Glasgow  with  a  person  of  the 


(a)  CoUinson,  636-674. 
(6)  5  C.  &  P.  168. 
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name  of  Pattieaon.  He  seems  to  have  been 
of  very  sober,  prudent,  and  saving  habits, 
and  had,  during  the  time  he  was  in  busi- 
ness in  Glasgow,  saved  a  considerable 
sum  of  money  by  the  time  he  retired  at 
the  close  of  the  year  1840.  He  afterwards 
occasionally  came  to  London,  and  it  ap- 
pears that  he  has  been  upon  the  continent. 
While  in  London  he  resided  with  a  Mrs. 
Button,  who  lives  at  No.  7,  Poplar  Row, 
Newington,  and  he  was  residing  there 
when  he  committed  the  crime  with  which 
he  now  stands  charged.  While  at  Glasgow 
he  attended  lectures  on  natural  philosophy 
at  the  Mechanics'  Institution  in  that  city, 
and  he  took  an  active  part  in  various  alter- 
ations which  were  made  in  the  rules  of 
that  institution,  and  also  in  the  arrange- 
ment of  the  rooms  and  the  conveniences 
of  the  building.  He  was  in  the  habit  of 
getting  books  from  the  library ;  he  was 
known  to  all  the  persons  who  frequented 
that  institution,  and,  moreover,  he  after- 
wards attended  lectures  on  anatomy,  and 
made  considerable  progress  in  that  science. 
I  shall  call  one  of  the  persons  whose  lec- 
tures he  attended.  He  came  first  to  Lon- 
don in  July  1841,  when  he  went  to  the 
house  of  Mrs.  Button  and  lodged  there 
continually,  therefore  she  has  had  an  op- 
portunity of  seeing  him  and  noticing  his 
nabits  for  the  last  year  and  a  half.  He 
had  been  ill  in  her  house,  and  she  attended 
him,  and  she  will  be  examined  as  a  wit- 
ness. She  will  tell  you,  gentlemen,  that, 
as  far  as  she  could  see,  there  was  nothing 
extraordinary  in  his  conduct.  On  the 
morning  of  the  day  on  which  the  crime 
was  committed  she  spoke  to  him,  and 
assisted  liim  in  putting  on  part  of  his 
dress,  but  neither  then  nor  when  he  left 
the  house  did  she  observe  anything  extra- 
ordinary in  his  manner  or  demeanor,  and 
she  had  no  reason  at  any  time  to  consider 
him  insane.  Gentlemen,  I  stated  that  he 
came  here  in  July  1841.  Before  that  he 
had  opened  an  account  with  the  Bank  of 
Glasgow,  upon  what  is  called  a  deposit 
receipt.  He  afterwards  shifted  that  to 
the  London  Joint  Stock  Bank,  and  he  had 
applied  to  the  persons  in  London  to  give 
him  bl,  on  the  aeposit,  which  was  for  about 
750Z.  They  said  ic  was  contrary  to  usage 
to  do  it,  and  he  then  drew  out  the  750^., 
and  obtained  the  5Z.  ho  wanted,  and  then, 
when  he  got  that  sum  of  money,  he  paid 
the  other  back.  But  on  the  23rd  May, 
desiring  to  transfer  his  account  to  the 
Glasgow  Bank  again,  he  wrote  this  letter  : 

•*  Sir,  Glasgow,  May  23,  1842. 

"  I  UKKRET  intimate  to  you  that  I  will  re- 
quire the  money,  ten  days  from  this  date,  which 
I  deposited  in  the  Loudon  Joint  Stuck  Baok, 
through  you.  The  account  is  for  745/.;  the 
account  is  dated  August  28,  1841,  but  is  not 
numbered.    As  it  would  put  me  to  some  incon- 


859] 


ITie  Queen  against  Daniel  M'Naiighion,  1843. 


[860 


veDieuce  to  give  personal  intimation,  and  then 
remain  in  London  till  the  eleven  days'  notice 
agreed  upon  had  expirud,  I  trust  this  wiJl  be 
considered  sufficient. 

"  Yours,  &c. 

"Dawiel  M*Nacoiiton." 

Well,  upon  that,  gentlemen,  the  acconut 
was  transferred  to  the  Bank  of  Glasgow, 
and  he  received  a  deposit  receipt  from  the 
Bank  of  Glasgow  for  the  larger  sum,  spe- 
cified in  the  deposit  receipt  found  upon 
him  at  the  time  of  his  apprehension. 
Another  letter  was  written  by  him  in  July 
184-2,  which  will  be  read  to  you,  as  it  will 
be  proved  that  he  went  to  the  shop  of  a 
gunsmith  in  the  neighbourhood  of  Glas- 
gow,  where  he  bought  the  pistols,  and 
bargained  with  the  man  for  them,  express- 
ing a  wish  to  have  them  of  the  same  size, 
and  desiring  the  man,  if  he  had  not  them 
himself,  to  get  them  for  him.  In  that 
month  he  bought  the  pistols,  and  in  that 
month  he  came  to  London,  and  again  in 
the  September  following.  But  on  the  19th 
of  July  he  wrote  the  letter  relating  to  his 
entering  into  some  business  or  partner- 
ship in  London,  in  consequence  of  an  ad- 
vertisement published  in  a  London  news- 
paper—the Spectator— of  the  16th  of  that 
month,  as  follows : — 

"Optional  Partnership. — Any  gentleman 
having  1,000/.  may  invest  them,  on  the  most 
advautageons  terms,  in  a  very  genteel  business  in 
London,  attended  with  no  risk,  rith  the  option, 
within  a  given  period,  of  becoming  a  parioer, 
and  of  ultimately  succeeding  to  the  whole  busi- 
ness. In  the  meantime,  security  and  liberal  in- 
terest will  be  given  for  the  money. — Apply  by 
letter  to  *  B.  B.,'  Mr.  Hilton's,  bookseller,  Penton 
Street,  Pentonville." 

On  the  21  st  of  July  the  advertiser  re- 
ceived from  the  prisoner  the  following 
letter : — 

"  Sir,  Glasgow,  19th  July  1842. 

"  My  attention  has  been  attracted  to  your 
advertisement  in  the  Spectator  newspaper,  and 
as  I  am  unemployed  at  present,  and  very  anxious 
to  obtain  some,  I  have  been  induced  to  write, 
requesting  you  to  state  some  particulars  regard- 
iiitr  the  nature  of  the  business  which  you  are 
engaged.  If  immediate  employment  can  be  given 
or  otherwise,  what  sort  of  security  will  be  given 
for  the  money,  and  how  much  interest  ?  1  may 
mention  that  I  have  been  engaged  in  business  on 
my  own  account  for  a  few  ^'ears,  am  under  30 
years  of  age,  and  of  very  active  and  sober  habits. 
**  The  capital  which  I  possess  has  been  ac- 
quired by  the  most  vigilant  industry,  but  unfor- 
tunately docs  not  amount  to  the  exact  sum 
specified  in  your  advertisement  If  nothing 
less  will  do,  I  will  be  sorry  for  it.  but  cannot 
help  it ;  if  otherwise,  have  the  goodiiess  to  write 
me  at  your  earliest  convenience,  and  address 
*  D.  M.  M.,'  90,  Clyde  Street,  Anderton»s  front- 
laud,  top  flat." 

He  then  came  to  London  in  that  same 
month,  and  I  shall  call  before  you  some  of 


!  his  friends  and  acquaintances  who  had 
known  him  in  Glasgow,  and  who  met  with 
him  and  had  various  conversations  with 
him,  and  with  whom  he  walked   by  the 
house  of  Sir  Robert  Peel;    particularly, 
evidence  will  be  given  with  regard  to  a 
conversation  with    the    prisoner    in    the 
month  of  November  18i2.     He  remained 
in  London  from  that  time  down  to  the 
time  when  he  committed  the  offence,  in 
the  month  of  January,  and  still  lodged 
in  Mrs.  Dutton's  house.    Other  persons  at 
that  time  were  acquainted  with  the  pri- 
soner; these  persons  I  will  put  into  the 
witness-l^x — persons  conversant  with  his 
manners  and  habits,  as  well  as  his  land- 
lady, in  order  that  you  may  form  an  opinion 
whether  or  not  the  prisoner  was  a  respon- 
sible agent  at  the  time  he  committed  the 
the  offence.     On  the  other  side,  no  doubt 
evidence  will    be    offered   to   prove    his 
insanity;  and  certainly  it  is  some  con- 
solation to  me,  in  the  discharge  of  a  pain- 
ful duty,  to  know  that  the  interests  of  the 
prisoner  will  be  most  ably  and  powerfully 
attended  to ;  but  it  will  be  your  duty,  and 
no  doubt  your  desire  also,  to  most  atten- 
tively listen  to  the  evidence  on  both  sides, 
and  to  weigh  the  one  against  the  other. 
What  the  precise  nature  or  the  details  of 
the  evidence  on  the  part  of  the  prisoner 
may  be,  I  cannot  say.    I  know  not  the 
exact  nature  of  it,  nor  its  extent ;  but  when 
it  is  adduced,  you  will  say,  upon  that  evi- 
dence, are  you  or  are  you  not  satisfied  that 
the  prisoner  was,  at  the  time  he  committed 
this  crime,  a  responsible  agent,  that  he  did 
know  right  from  wrong,  and  that  he  was 
aware  of  the  consequences  of  the  act  which 
he  committed  P    If  you  think  he  was  not, 
he  ought  to  be  acauitted.    If  that  should 
be  the  result  of  the  evidence  he  will  be 
entitled  to  your  acquittal.     But  if  it  fall 
short  of  that,  if  yon  think  he  was  a  respon- 
sible agent,  I  need  not  say  to  you  that 
fiublic  justice  requires  a  different  verdict, 
t  is  a  painful  duty,  gentlemen,  but  it  is  a 
duty  which  must  be  faithfully  discharged ; 
and  I  am  perfectly  satisfied  that  when  yoa 
have  heard  the  witnesses,  when  you  have 
maturely  deliberated  upon  and  considered 
the  evidence,  your  verdict  will  be  one  of 
justice  between   the  public  and  the  pir* 
soner. 

Evidence  for  the  Crown. 

James  Silver. — Examined  by  Waddm 

II  am  a  police  constable  of  the  A  Divii 
On  Friday,  January  20,  I  was  on  dut] 
Charing  Cross,  twenty  minutes  before  fi 
o'clock  in  the  afternoon.     I  was  on 
right  side  of  the  street  from  Whitehall, 
beard  a  report  of  a  pistol  on  the  oppo 
side  of  the  street.     I  looked  over  and  t 
a  gentleman  stagger,  with  his  hand  pri» 
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against  the  left  side  of  his  back.  I  also 
saw  the  prisoner  returning  a  pistol  with 
his  ri^ht  hand  into  the  left  side  of  his 
breast.  He  was  behind  the  gentleman. 
When  I  saw  him  put  the  pistol  into  his 
bosom,  I  perceived  that  he  drew  another 
pistol  from  his  right  breast,  with  his  left 
hand,  and  changed  it  into  his  right  hand. 
I  ran  across  the  street  and  seized  his  ri^ht 
arm,  and  tripped  his  feet  from  under  him. 
He  struggleu  very  violently,  and  the  pistol 
went  ofi  upon  the  pavement.  When  I 
seized  him  he  tried  to  raise  his  right  arm 
and  turn  upon  me,  but  I  secured  him  so 
that  he  coald  not.  1  then  took  the  pistol 
from  his  right  hand,  and  also  the  other 
from  his  left  breast.  On  the  way  to  the 
station-house  he  said  either  **  he  "  or  **  she  " 
(I  cannot  recollect  which)  shall  not  break 
my  peace  of  mind  any  longer.  That  was 
all  he  said.  At  the  station-house  I  found 
ten  pistol  caps  on  him,,  three  52.  Bank  of 
England  notes,  a  receipt  for  7502.  of  the 
Glasgow  and  Shipping  Bank,  four  sove- 
I'eigns,  four  half-crowns,  one  shilling  and 
fourpence,  a  knife,  a  key,  and  a  small  coin. 
I  also  found  upon  him  an  address,  *'  Daniel 
M'Naughton,  7,  Poplar  Bk)W,  New  Kent 
Road,"  which  was  found  to  bo  correct. 
From  being  frequently  on  duty  in  the 
neighbourhood  of  Whitehall  and  Downing 
Street,  I  had  often  seen  Mr.  Drummond. 
I  know  his  person  well,  and  he  it  was  whom 
the  prisoner  shot.  I  had  often  seen  Mr. 
Drummond  coming  out  of  Sir  Robert  FeeVa 
house,  and  the  Treasury,  and  the  Privy 
Goimcil  offices.  I  produce  the  pistols  and 
other  articles  found  upon  the  prisoner. 
The  date  of  the  receipt  from  the  Glasgow 
Bank  is  Jnne  2, 1842,  for  7502.  (The  receipt 
was  put  in  and  read.)  1  also  produce  a 
pistol  ball  which  I  received  from  Colonel 
Drummand,  the  brother  of  the  deceased 
gentleman. 

Cross-examined  by  Cockhum, 

A  few  seconds  only  elapsed  between  the 
firing  of  the  first  pistol  and  my  seizing 
the  arm  of  the  prisoner.  When  I  seized 
him  his  right  hand  was  elevated. 

Benjarain  Weston, — Examined  by  Gurney. 

~  am  an  office  porter.     On  the  afternoon 
he  20th  of  January,  shortly  before  four 
ock,  I  was  in  the  neighbourhood  of 
Aring  Cross  when  I  heard  the  report  of 
pistol ;  on  turning  round  I  saw  a  gen- 
man  pointing  to  the  prisoner,  who  was 
bnding  about  three  paces  behind  him. 
ihen  observed  the  prisoner  draw  back  a 
ce  or  two  and  draw  a  pistol  from  his 
=^ast ;  he  then  placed  the  barrel  of  his 
tol  in  his  left  hand  and  cocked  it;  I 
n   observed  that    the   gentleman   was 


i*eeling,  and  the  prisoner  was  pointiug  the 
pistol  at  him.  At  that  moment  the  witness 
Silver  ran  up  and  sprung  upon  him,  seiz- 
ing him  by  the  arms.  A  scuffle  then  took 
place,  and  in  the  scuffle  the  second  pistol 
was  discharged. 

Cross-examined  by  Clarknon, 

The  prisoner  drew  the  pistol  very  deli- 
berately, but  at  the  same  time  very  quickly. 
As  far  as  I  can  judge,  it  was  a  very  cool, 
deliberate  act.  I  was  about  eight  paces 
distant,  and  did  not  hear  the  cocking  of 
the  pistol,  bat  from  his  motion  1  could 
distinctly  discern  what  he  was  doing. 
There  was  no  one  between  the  gentleman 
and  the  prisoner. 

Richard  Jackson. — Examined  by  the 
Solicitor  General, 

I  am  an  apothecary  in  Charles  Street, 
St.  James',  Westminster.  I  knew  the  de- 
ceased, Mr.  Brummo^nd.  On  the  afternoon 
of  the  20th  of  January  I  was  sent  for  to 
attend  him  at  the  banking  house,  Charing 
Cr  OSS.  I  satisfied  myself  that  he  had  been 
wounded.  I  recommended  his  immediate 
removal  to  his  own  residence,  and  accom- 
panied him  there  in  his  carriage.  Mr. 
Guthrie,  Mr.  Br  washy  Cooper,  and  other 
medical  gentlemen,  were  soon  in  attend- 
ance upon  him,  and  the  ball  was  extracted 
the  same  day  within  an  hour  after  the 
injury  was  received,  and  I  was  ])resent  at 
the  time.  Mr.  i)ru7»»io/ic2  lingered  till  the 
following  Wednesday,  when  he  died. 

George  James  Guthrie,  surgeon,  spoke 
to  the  nature  of  the  wound.  The  ball 
passed  through  the  body,  but  not  in  a 
direct  line.  It  wounded  the  diaphragm, 
and  that  is  a  wound  which  never  heals 
under  such  circumstances. 

George  Walter  Shaw,  a  policeman, 
spoke  to  searching  the  prisoner  s  lodgings 
at  No.  7,  Poplar  Row,  Kent  Boad,  and 
finding  a  powder  flask,  percussion  caps, 
five  leaden  bullets,  ana  a  pistol  key. 
The  bullets  fitted  the  pistols  used  by  the 
prisoner. 

John  Massey  Tierney, — Examined  by  the 
Solicitm'  General, 

1  am  an  inspector  of  the  A  Division  of 
police.  On  the  evening  of  the  20th  of 
January  1  went  to  the  station-house  in  Gar- 
dener's Lane,  where  I  found  the  prisoner 
in  custody.  Between  the  hours  of  five  and 
eleven  o'clock  1  visited  the  prisoner  in  his 
cell  several  times,  and  conversed  with  him. 
When  1  first  went  to  him,  1  gave  him  a 
caution  that  in  any  conversation  we  might 
have  together  he  should  say  nothing  to 
criminate  himself,  as  it  might  be  used  in 
evidence  against  him.    1  cautioned  him  in 
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the  same  manner  on  other  occasions,  when 
he  said  I  <lcted  fairly  towards  him,  and 
that  fair  play  was  the  English  character. 
He  said  that  he  had  left  Glasgow  about 
three  months ;  that  he  stayed  at  Liverpool 
seven  days,  and  then  came  to  London, 
where  he  had  remained  ever  since ;  he 
then  said  that  he  was  in  business  at  Glas- 
gow as  a  turner,  but  left  that  and  was 
going  into  another  business,  but  was  pre- 
vented. I  observed  that  he  had  a  good 
share  of  money,  to  which  he  replied  that 
he  had  wrought  hard  for  it,  and  that  he 
generally  did  the  work  of  three  ordinary 
men  daily.  I  told  him  I  had  been  in 
Glasgow  three  or  four  weeks  before.  He 
then  asked  the  name  of  the  ship  I  went  in. 
I  said  I  had  forgotten,  but  thought  it  was 
the  British  Queen.  He  said  I  must  have 
been  mistaken,  it  must  have  been  the 
Princess  Royal,  and  I  then  recollected  that 
was  the  name  of  the  vessel.  I  then  asked 
him  whether  he  knew  Mr.  Richardson^  the 
superintendent  of  the  Qtjrbals  police.  He 
said  he  did,  and  added  that  he  was  con- 
sidered a  more  clever  man  than  Miller 
(another  police  officer).  I  then  asked  him 
whether  he  came  over  in  ihe  Princess  Royal. 
He  said  he  did  not ;  he  came  over  in  the  Fire 
King.  I  asked  him  whether  there  was  a 
railway  from  Edinburgh  to  Glasgow  ?  He 
told  me  there  was,  and,  as  far  as  I  recol- 
lect, said  they  were  thirty  or  forty  miles 
apart.  He  also  mentioned  the  fares.  I 
told  him  that  when  I  was  going  to  Glas- 
gow I  went  through  Paisley.  I  asked  him 
whether  he  had  ever  been  there.  He  said 
he  had.  I  remarked  that  it  was  a  great 
place  for  shawls.  He  admitted  that  it  was ; 
that  nearly  all  the  inhabitants  were  wea- 
vers, but  he  was  sorry  to  say  there  were  a 
great  many  of  them  out  of  employ.  I  then 
asked  him  whether  he  would  take  any 
refreshment,  when  he  expressed  a  wish  to 
have  some  coffee,  with  which  he  was  sup- 
plied. In  the  course  of  conversation  I 
asked  him  whether  Drummond  was  a 
Scotch  name.  He  answered  that  it  "i^as  ; 
that  it  was  the  family  name  of  the  Earl  of 
Perth,  but  the  title  had  become  extinct. 
On  the  following  morning  I  again  saw  the 
prisoner,  between  eight  and  nine  o'clock. 
On  entering  his  cell  I  asked  him  whether 
he  had  had  his  breakfast.  He  replied  in 
the  affirmative,  and  asked  to  have  some 
water  to  wash  himself  with.  I  then  sent 
the  constable,  who  had  been  sitting  up 
with  him,  for  some  water,  and  when  he 
had  left  the  cell,  I  said  to  the  prisouer — 
**  I  suppose  you  will  assign  some  reason 
to  the  magistrate  this  morning  for  the 
crime  you  have  committed?"  He  said, 
'*  I  shall  give  a  reason — a  short  one."  I 
then  said,  "  You  might  have  stated  any- 
thing you  thought  proper  to  me  last  night 
after  the  caution  I  gave  you."    He  then 


told  me  that  he  was  an  object  of  peraecn- 
tion  by  the  Tories,  that  they  followed  him 
from  place  to  place  with  their  persecution. 
He  seemed  inclined  to  go  on  with  his 
statement,  when  I  said,  "  I  suppose  you 
are  aware  who  the  gentleman  is  you  shot 
at  P  "  He  said,  **  It  is  Sir  Robert  Peel,  is 
it  not?"  I  at  first  said  "No,"  but  in  » 
moment  recollecting  myself,  said,  '*  We 
do  not  exactly  know  who  the  gentleman  is 
yet."  Then,  turning  round,  I  said,  **  Re- 
collect the  caution  I  gave  you  last  night, 
not  to  say  anything  to  criminate  yourself, 
as  it  may  be  used  in  evidence  against  you ;  " 
to  which  he  immediately  replied,  •*  But 
you  will  not  use  this  against  meP"  I 
said,  "I  make  you  no  promise;  I  gave 
you  the  caution."  I  then  left  the  cell,  and 
m  the  course  of  the  same  day  took  him  to 
the  police  court,  Bow  Street. 

Cross-examined  by  Cockbwm, 

It  was  my  duty  to  visit  all  the  cells  in 
the  course  of  the  night. 

Is  it  your  duty  to  put  questions  to  the 
prisoners  ? — As  long  as  I  do  not  interfere 
with  the  case  in  point  I  do  not  see  any 
harm  in  putting  questions  to  prisoners. 

Did  anyone  direct  you  to  put  such  ques- 
tions P — Certainly  not. 

What  was  your  object  in  putting  them  P 
— I  wanted  to  get  all  the  information  I 
could  about  his  former  life. 

In  order  to  give  it  in  evidence  against 
him  ? — I  never  intended  to  give  in  evi- 
dence against  him  anything  ne  told  me 
till  he  mentioned  the  name  of  Sir  Robert 
Peel. 

What  was  your  motive  for  wishing  to 
get  information  respecting  his  former  life  ? 
— 'Nothing  that  I  know  of  but  the  anxiety 
of  human  nature,  under  such  revolting 
circumstances,  to  know  who  and  what  he 
was. 

Now,  do  you  mean  to  swear  that  you  ever 
intended  to  suppress  the  evidence  you  have 
given  ? — Not  to  suppress  it,  but  I  bad  no 
intention  to  mention  it  till  he  mentioned 
the  name   of  Sir  Robert  Peel,    I  cannot 
give  you  the  precise  conversation  which 
took  place  at  each  interview,  but  I  have 
stated  the  substance  of  them  all.    A  con- 
stable, of  the  name  of  Edwards,  was  pre- 
sent when  the  conversation  took  place,  but 
he  is  not  here  to-day.    As  I  did  not  intf*"'^ 
to  mention  the   conversations  I  did 
make  any  notes  of  them,  but  I  did  mal 
memorandum  of  the  conversation  in  wl 
Sir  Robert  PeeVs  name  was  mentioned. 

Why  did  you  not  have  the  morning  ( 
versation  in  the  presence  of  theconstab 
— I  wish  he  had  been  present.    I  had 
motive  for  the  conversation  taking  pi 
in   his  absence.      I    first  mentioned 
conversation  at  Bow  Street. 

Do  you  mean  to  swear  that  you  h 
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motive  lurking  in  your  mind  when  yon 
asked  him  whether  he  intended  to  make 
any  statement  before  the  magistrate  P — I 
had  no  particular  motive,  but  I  imagined 
the  responsibili^  was  off  my  shoulders 
after  the  caution  I  gave  him  on  the  previous 
night. 

Was  not  the  object  of  that  interview  to 
induce  him  to  make  that  statement? — I 
did  it  for  the  purpose  of  letting  him  know 
that  I  was  ready  to  receive  any  communi- 
cation he  thought  proper  to  make. 

When  did  you  first  mention  these  cir- 
cumstances ? — I  first  mentioned  them  to 
Mr.  BfMrruiby  at  Bow  Street  on  the  morn- 
ing of  the  prisoner's  first  examination, 
before  the  examination  took  place ;  and  to 
Mr.  HaU,  the  chief  magistrate,  afterwards  ; 
but  I  believe  he  was  aware  of  it  before  the 
examination.  I  was  not  examined  on  the 
first  occasion. 

Did  you  mention  the  conversation  to 
anyone  else  ? — Yes ;  I  mentioned  it  to  the 
Commissioners  of  Police,  but  I  cannot  say 
whether  I  mentioned  it  to  Colonel  Bowan. 
I  sent  a  private  report  in  writing  to  the 
Commissioners. 

Now,  perhaps,  you  will  tell  me  upon 
your  solemn  oath,  whether,  when  you 
made  that  observation  to  him,  you  did  not 
do  so  with  the  intention  of  extorting  a 
confession  from  himP — The  romark  was 
thoughtlessly  made.  I  wanted  to  turn  the 
conversation,  as  I  thought  be  was  going 
to  make  a  full  confession,  and  I  did  not 
wish  to  hear  it. 

Be-examined  by  the  Solicitor  General. 

I  was  subsequently  examined  at  Bow 
Street,  and  I  then  heard  the  prisoner  make 
a  statement.  That  statement  was  taken 
in  writing  by  the  clerk  and  signed  by  the 
prisoner  {handing  in  a  document). 

This  is  tbe  statement  P — It  is. 

The  clerk  of  arraigns  then  read  the 
statement  as  follows : — 

"  The  Tories  in  my  native  city  have  compelled 

me  to  do  this.    They  follow  and  persecute  me 

wherever  I  so,  and  have  entirely  destroyed  my 

peace  of  mmd.    They  folio ired  me  to  France, 

into  Scotland,  and  all  over  England ;  in  fact, 

they  follow  me  wherever  I  go.    I  cannot  get  no 

rest  for  them  night  or  day.     I  cannot  sleep  at 

night  in  consequence  of  the  course  they  pursue 

towards  me.     I  believe  they  have  driven  me 

into  a  consumption.    I  am  sure  I  shall  never  be 

e  man  I  formerly  was.     I  used  to  have  good 

lealth  and  strength,  but  I  have  not  now.    They 

lave  accused  me  of  crimes  of  which  I  am  not 

^ilty ;  they  do  everything  in  their  power  to 

[larass  and  persecute  me ;  in  fact,  they  wish  to 

murder  me.    It  can  be  proved  by  evidence. 

That's  all  I  have  to  say." 

Edward  Howe. — Examined  by  Waddmgton. 

I  am  ofiice  keeper  at  the  ofBce  of  the 
■^oard  of  Trade  at  Whitehall.    I  know  the 

o    67432. 


prisoner  at  the  bar.  I  first  saw  him  about 
a  fortnight  before  the  20th  January  last. 
He  was  then  standing  at  the  top  of  tho 
steps  of  the  Council  OfBce,  which  is  at  the 
comer  of  Downing  Street.  Sir  Robert 
FeeVs  residence  is  in  Privy  G-ardens,  which 
La  nearly  opposite  the  ond  of  Downing 
Street.  Sir  Robert  Peel,  at  times,  wallffl 
up  Downing  Street  to  his  official  residence. 
I  saw  him  almost  daily  after  that  time, 
either  on  tho  Council  Office  steps  or  in  the 
neighbourhood  of  the  Treasury;  some- 
times I  have  seen  him  twice  in  one  day. 
On  the  20th  of  January,  between  thr30 
and  four  o'clock,  I  again  observed  the 
prisoner  standing  on  the  Council  Office 
steps,  when  I  said,  "  You  will  excuse  my 
taking  the  liberty,  sir,  but  I  belong  to  the 
office  next  door ;  you  are  a  police  officer, 
are  yon  not  P  "  to  which  he  replied,  "Yes," 
and  I  said,  "  I  suppose,  then,  it  is  all 
right."  I  then  went  away,  leaving  him 
6n  the  steps.  In  less  than  an  hour  after- 
wards  I  saw  him  in  custody  in  Gardener's 
Lane  station-bouse. 
Not  cross-examined. 

James  Partridge, — Examined  by  Qum&y. 

A  police  constable  of  the  A  Division,  on 
duty  at  Whitehall,  confirmed  the  last  wit- 
ness. I  have  frequently  noticed  the  pri- 
soner in  the  neighbourhood  of  the  Council 
Office  between  the  6th  and  the  20th  of 
January.  On  the  13th  I  spoke  to  him,  and 
asked  nim  whether  he  was  waiting  for  any 
person,  when  he  replied  that  he  was  wait- 
mg  for  a  gentleman,  and  immediately 
walked  away  in  the  direction  of  the  Horse 
Guards.  On  the  20th  I  again  spoke  to 
him,  about  ten  o'clock  in  the  morning; 
ho  was  Ptandinff  on  the  last  step  leading 
to  the  Council  Office,  where  he  remained 
for  about  twenty  minutes.  1  asked  him 
whether  he  had  seen  the  gentleman  he 
had  previously  told  me  he  was  waiting 
forP  He  quickly  replied  "No,"  and  in- 
stantly walked  away.  He  did  not  appear 
inclined  to  answer  any  questions.  About 
twelve  o'clock  the  same  day  I  again  saw 
the  prisoner  standing  near  Lady  Dover's, 
eating  a  piece  of  bread.  Lady  Dover*8 
is  onposite  Gwydyr  House,  at  the  back 
of  which  is  the  residence  of  Sir  Robert 
Peel ;  but  it  cannot  be  seen  from  Lady 
Dover*8. 

Not  cross-examined. 

RicJiard  cToMes.— Examined  by  the 
Solicitor  General. 

A  recruiting  sergeant.  Spoke  to  see- 
ing the  prisoner  frequently  in  the  neigh- 
bourhood of  Whitehall,  walking  between 
Whitehall  and  Charing  Cross.  On  one  oc- 
casion I  asked  him  to  join  Her  Majesty's 
service,  if  he  felt  inclined  to  enlist,  but  he 
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said  he  had  Bomething  better  in  view.    On  1  abonto  fortnight.     1  ncTer  had 
a  Bubsequent  day  I  said,  "  Oh,  what  here  '  versation  with  him  whatever 

ngain!  is   there  any  particalar  regimpnt  ,  friends.     I  recollect  ■"■"■""   **> 
you  wish  to  join  ?  "  bnt  his   reply  was.     ""  "■*  ■ 
"  T  don't  wish  to  ent«r  the  service,  I  am 


only  waiting   to   see  a  gentlec 


--,  Ihi 

the  morning  of  the  diy  Hr.  J 
shot ;  I  asked  him  if  he  ht 


the  20th  I  again  saw  the  prisoner 
Downing  Street,  ftbont  fifteen  yards  from 
the  steps  of  the  Privy  Council  (jffice,  when 
I  pointed  him  out  to  one  of  the  police. 
The   next    time   I   saw    him    he   was    in 


On    brushes  (or  his  boots,  i 


I  gave  bim   the  clothes  brosh,  I 

not  use  it.     I  saw  him  again  on 

about  a  quarter  to  ten  o'clock 

went   out.     I   did    not   observe 

morning,    anyi>hing    aboot    his 

When  he  came  back  to  me  in  i 

last,  he  said  he  bad  been  to  Sc 

Hsked  him  if  he  had  seen  the  Qi 

Bhe  visited  there,  and  be  said  h 

for  he  was  not  in  that  part.     I  asked  hJiB 

if  he  thought  the  Qneen's  visit  had  done 

trade  good,  and  he  said  he  thought  it  had. 

He  was  always  very  regular  in  his  habits. 

'  knew  him  to  stay  ont. 


Not  cross-examined. 
John  Urate— Examined  by  Gut 

A  police  constable.  Spoke  to 
(he  prisoner  near  the  corner  of  Downing 
Street,  loitering  about;  on  the  18th  of 
Jaunary  I  said  to  him,  ■'  Some  of  the 
gentlemen  inside  have  been  speaking  to 
me  about  your  standing  on  the  steps." 
He  said,  "  Tell  them  it  is  a  notion  I  have 
taken."     I  said,  "  If  you  are  waiting   for  I 

anyone  you  had  butter  wait  on  the  pave-  __ 

ment,  as  1  hey  do  not  appear  to  like  your  was  shot  he  went  ont  and  returned;  ne 
standing  on  these  slops,  unless  tbey  know  ■  ran  up  stairs,  and  then  went  out  again. 
your  business."  He  said,  "  Yon  can  tell  When  be  was  ill,  I  observed  that  his  bead 
them  their  property  is  quite  safe."  On  ;  appeared  to  be  bad,  and  that  he  had  unch 
that  same  day  I  spoke  to  him  again,  at  :  fever.    When  I  spoke  to  him  about  the 


Cross-examined  by  Clarkton. 

He  appeared  to  me  to  be  a  man  of  very 
sober  habits.  He  was  very  reserved  in  his 
manners.  He  avoided  conversation  with 
I  never  saw  any  companion  with 
On  the  morning  Ur.   Drummond 


the  c 
asked 
clined. 

Not  croM-examincd. 


r  of  Dot 


-nmg  t 
a  gTasi 


'rii' 


Queen's  visit  to  Scotland,  he  seemed  t 

wish  to  avoid  my  q^oestions.     He  was  not 

in  the  habit  of  looking  people  in  the  face, 

but  always    hnng  bis  head  down.     He 

spoke  quickly.    His  habite  appeared  to 

me  to  be  very  pennrions ;  he  liad  bat  one 

change  of  linen.    I  had  no  idea  whatever 

that  he  was  possessed  of  such  a  large  sum 

-      of  money  as  700i.    No  person  ever  called 

first  came  to  lodge  at  ■  ^^^^  the  prisoner  while  he  lodged  at  my 

.  T.i„  ._.!„  „™.J.=     ^^^^     Whenever  he  came  home  at  night 

be  went  to  bed  immediately.     He  x 


Mght  and,  had  a  fire   in   his  bedroom.'  He  had   i 
sitting-room.   I  always  considered  the  pri- 


my  house  abont  last  July  twelve  n 

He  remained  with  me  for  three  months ; 

ho  generally  went  ont  between     ^  ^ 

nine  in  the  morning,  and  sometimes  later ;  | 

sometimes  he  went  out  without  having    soner^very  sullen  and  reserved,     Tliere 

bis   breakfast;  he   returned   home   gene-     „gi.e  five  other  lodgers  in   my  house.     I 

rally  about  eight  or  nine   m  the  evening,     giggp  ,n  the  room  adjoining  the  prisoner's. 

I   used  to  wash   for  him,  end  he  always  ,  j  y^y^   heard  him  get  ont  of  his  bed  at 

jiiiid  me  panctually  for  it.  and  also  my  '  night,   moan   repeatedly,   but   it   did   not 

ront.     When  he  left  his  lodging  be  was     attract  my  attention,  as  I  had  observed 

nbsent  abont  a  fortnight  or  three  weeks,     nothing    peculiar   about    him.      I    never 

iiiid  I  think  he  said  he  had  been  to  France,    teard  hira  pacing  the  room  of  a  night, 

T    never   thought    him    nnsettled    in   his    bnt  1  have  known  him  get  out  of  bed  and 

mind.     He  came  back  and  then  remained    amoke   a   pipe.     I   thought   the   prisnt 

with  me  about  three  weeks,  when  be  again    ^^ —•■  -'  -  .;...-.: l.u 

quitted  until  the  September  following,  ]  gn, 
when  he  returned.  In  the  beginning  of  I  to 
December  he  was  poorly,  bnt  I  never  did 
anything  for  him  in  the  house ;  be  asked  | 
me  to  get  him  a  little  barley  water,  which  i 
1  did ;  be  hod  no  medical  man  to  attend 
He  said  he  was  suffering  under  a 


s  difficulty  in  obtaining  a  sitaation. 

Ee-examined  by  tbe  Solieilor  General. 

The  prisoner  used  to  go  ont  and  staj 
it  all   day   until  the  evening.      He  ha.' 


bod  co'.d  from  neglect:  he  oontinned  ill  I  returned  occasionally  during  iho  day.  Ho 
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did  not  take  his  meals  in  mj  house.  He 
breakfasted  out,  except  when  he  was  ill. 
His  room  was  never  locked ;  there  were 
three  table  drawers  in  his  room  which 
had  no  locks.  I  saw  the  polico  find  the 
powder  flask  and  bullets  in  the  table 
drawer;  but  I  never  knew  that  he  had 
«uch  things. 

TiNDAL,  O.J. :  When  he  came  to  lodge 
with  me  first  he  brought  a  portmanteau 
with  him,  which  he  kept  in  his  bedroom. 
He  took  it  away  when  he  left  me  the 
second  time,  but  did  not  bring  it  back  on 
coming  to  lodge  with  me  the  third  time. 
He  then  had  nothing  but  what  was  about 
his  person.  The  change  of  lineu  must 
have  been  in  his  pockets.  He  had  no 
books  lying  about  his  room.  I  gave  him 
one  religious  book — **  Extracts  from  the 
Bible."  I  gave  it  him  because  he  asked 
me  for  it.  His  habits  were  just  the  same 
on  Sunday  as  on  other  days. 

William  Henry  Stevenson. — Examined  by 
the  aoliciior  General. 

I  am  private  secretary  to  Sir  Robert 
JPeel.  The  late  Mr.  Edward  Drummond 
was  also  private  secretary  to  Sir  Robert 
Feel.  Both  Mr.  Brummond  and  Sir  Robert 
Feel  were  very  much  in  the  habit  of  going 
from  the  private  residence  of  the  premier, 
in  Privy  Gardens,  to  the  house  in  Down- 
ing Street.  In  doing  so  you  pass  by  the 
fiteps  leading  to  the  Council  Office ;  you 
may  also  go  through  the  Treasury. 

John  Gordon. — Examined  by  Waddington. 

I  have  known  M*Naug'kton  about  six 
years.  I  never  saw  anything  particular 
about  his  conduct  on  any  occasion.  I 
oamo  to  London  in  November  last,  when 
I  met  the  prisoner  in  St.  Martin's  Lane. 
Prisoner  said,  **  I  am  in  search  of  em- 
ployment." He  asked  me  where  I  was 
going,  and  I  told  him  to  Mr.  Hedge*8,  in 
Great  Peter  Street.  We  then  walked  on 
together  and  passed  by  the  Horse  Guards 
and  down  Parliament  Street.  I  know  Sir 
Robert  FeeVs  house.  I  mentioned  to  him 
that  that  (pointing  to  the  house)  was 
where  Sir  Robert  Feel  stopped.    He  said, 

**'D n  him,  sink  him,"  or  something 

like  that.  When  we  passed  the  Treasury, 
he  said,  "  Look  across  the  street,  there  is 
where  all  the  treasure  and  worth  of  the 
■^orld  is,"  or  something  like  that.  When 
we  got  to  Westminster  Hall,  we  entered 
some  of  the  courts,  and  afterwards  we 
went  to  the  Abbey.  He  said,  **  You  see 
how  time  has  affected  that  massive  build- 
ing," or  something  like  that.  We  then 
went  to  Great  Peter  Street. 

Oross-examined  by  Bodkin. 

I  have  known  the  prisoner  many  years. 
He  appeared  to  me  to  be  carrying  on  a 


prosperous  business  in  Glasgow.  So  far 
as  my  intercourse  with  him  allowed  me 
to  judge,  he  appeared  to  be  a  particularly 
mild  and  inoffensive  person.  He  would 
sometimes  speak  roughly.  His  manner 
did  not  appear  changed  when  I  met  him 
in  St.  Martin's  Lane.  I  did  not  have  any 
idea  that  his  mind  was  disordered. 

John  Caldwell  and  James  TJwmpson,  from 
whom  the  prisoner  had  rented  workshops, 
deposed  that  they  bad  not  noticed  any- 
thmg  strange  in  his  manner. 

Alexander  Martin,  gunmaker  of  Paisley, 
proved  selling  the  two  pistols  produced,  to 
the  prisoner  in  the  previous  July,  also  a 
flask,  powder^  and  balls. 

William  Ambrose,  writer  to  the  signet, 
and  William  Swanste^id,  curator  of  the 
Mechanics*  Institution,  Glasgow,  spoke  to 
seeing  the  prisoner  frequently  at  the  insti* 
tution.  Swanstead  said  he  spoke  toler- 
ably fair,  and  made  as  respectable  an 
appeal ance  as  the  rest.  Witness  never 
observed  anything  remarkable  in  his  con- 
versation or  manner. 

James  Bouglas,  M.D. — Examined  by  the 
Solicitor  General, 

1  am  a  surgeon,  residing  at  Glasgow.  I 
am  in  the  habit  of  giving  lectures  on  ana- 
tomy. I  recognise  the  prisoner  as  having 
been  a  student  of  mine  last  summer.  I  had 
opportunities  of  speaking  to  him  almost 
every  day ;  I  merely  spoke  to  him  on  the 
subject  of  anatomy.  He  seemed  to  under- 
stand it.  I  scarcely  had  any  opportunity 
of  judging  of  his  knowledge,  because  he 
did  not  attend  the  examinations.  He  at- 
tended in  the  dissecting  room  an  hour  a 
day.  He  used  to  be  reading  there.  I 
never  observed  anything  to  lead  me  to 
suppose  his  mind  was  disordered.  I  am 
in  the  habit  of  explaining  in  a  familiar 
manner  to  the  students  the  different  parts 
of  the  body,  independently  of  the  lectures ; 
I  did  so  to  M'Naughton  as  well  as  others. 
I  had  not  seen  him  until  he  was  in  custody 
since  the  last  day  of  July.  When  I  saw 
him  in  custody  he  knew  me.  I  expressed 
my  surprise  at  seeing  him  there.  He 
made  some  monosyllabic  reply,  but  I 
could  not  tell  what. 

Oross-examined  by  CocJcburn, 

I  went  to  the  gaol  to  see  the  prisoner 
by  the  direction  of  Mr.  Maule,  the  solici- 
tor, dmply  for  the  purpose  of  identifving 
him.  I  observed  nothing  particular  about 
him,  except  his  being  a  man  of  little  edu- 
.cation.  iliere  was  a  want  of  polish  about 
him.  I  think  he  was  capable  of  under- 
standing what  was  said  to  him. 

Now,  sir,  do  you  mean  to  say  you  had 
an  opportunity  of  forming  a  judgment  as 
to  the  man's  sanity  or  insanity  ? — No ;  I 
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merelj  came  to  say  that  he  appeared  to 
understand  what  be  heard  ofinj  lectures. 

Joseph  Forretter. — Eismined  by  TTiirf- 
dingloii. 

I  am  a  hair  dresser  in  Glasgow.  I  hare 
known  the  prisoner  for  the  last  eighteen 
month^^.  I  never  saw  anything  m  his 
manner  which  led  me  to  think  he  was  not 
in  his  right  senses,  or  that  he  was  wrong 
in  his  intellect.  I  oHed  to  stay  with  him 
Bonietimes  half  an  hoar,   sometimes  two 

Cr03=-ej;amined  hy  Clarkeon. 

I  never  suspected  there  was  anything 
wrong  in  the  prisoner's  mind.  It  never 
occnrred  to  me  that  I  should  like  to  come 
to  London  as  a  witness.  I  am  not  aware 
how  the  attorneys  for  the  prosecution 
found  me  out.  I  never  offered  myself  as 
a  witness  to  anyone  else.  I  never  told 
Mrs,  Fatlvreon  that  I  wished  to  come  as 
a  witness  for  the  prisoner,  neither  did  I 
erertell  H'iltoii,  the  baker,  that  Af'JVau^A- 
ton  was  a  "  daft  "  man.  I  have  spoken  to 
Mrs.  FalfpTfon  on  seTeral  occasions  re. 
Bpectiug  the  prisoner.  One  night  she 
told  me  she  wondered  I  said  he  was  right, 
as  I  had  once  said  he  was  wrong,  but  I 
denied  having  said  anything  of  the  sort, 
She  then  said  that  I  wa^  tip^y.  I  am 
quite  sober  now. 

lOther  witnt'sses  proved  the  letters  read 
by  the  SolUitor  GeiteralJl 

Solicitor  General:  That,  my  Lord,  is 
the  case  on  behalf  of  the  Crown. 

Coekburti  applied  to  tho  Court  to  be  al- 
lowed till  the  next  morning  before  he 
entered  upon  the  defence.  He  was  him- 
self labouring  under  very  severe  indispo- 
sition i  and  from  the  length  to  which  the 
evidence  on  behalf  of  the  prisoner  wonld 
rnn,  it  would  bo  impossible  to  elosc  the 
proceedings  that  night. 

TiNDAL,  C.J.,  inquired  whether,  if  they 
adjourned  at  once,  it  was  quite  certain  the 
remainder  of  the  case  would  come  within 
the  compass  of  to-morrow. 

Coekbarii  replied  that  he  hoped  it  wonld, 
but  that  would  depend  mainly  upon  the 
course  pursued  by  the  counsel  for  the 
Crown. 

TiNDiL,  C.J.,  said,  if  there  was  a  pro- 
bability of  its  being  conclnded  to-morrow, 
the  Court  would  at  once  accede  to  the 
learned  counsel's  request. 

Cockburn  said,  that  rather  than  make 
any  statement  which  might  mislead  the 
Court  he  would  go  on  till  a  late  hour  to- 
night, 

TiBDAL,  C.J.,  said,  that  whatever  might 
be  tho  consequences,  the  Court  would  at 
once    adjourn    the    proceedings,    as    the 


learned  counsel  had  intimated 
not  feel  he  could  in  his  preei 
juatieo  to  the  prboner. 

Coekbitm  assorcd  the  Court, 
only  spoke  with  great  pain, 
that  if  he  proceeded  he  should 
to  address  the  jury  at  the  leni 
portance  of  the  case  required. 


Saturday,  Uarch  4, 1843. 
Speech  for  the  Defence. 
Cocklitrn:  May  it  please  your  Lord* 
ships,  Gentlemen  of  the  Jury, — I  rise  to 
addiess  yon  on  behalf  uf  the  unfortunate 
prisoner  at  the  bar,  who  Stands  chained 
with  the  awful  crime  of  murder,  under  > 
feeUng  of  anxiety  so  intense — o(  responsi- 
bility 3o  overwhelming,  that  I  feel  almost 
borne  down  by  tho  weight  of  my  solemn 
and  difficult  task.  Gentlemen,  believe  me 
when  I  assure  you  that  I  say  this,  not  by 
way  of  idle  or  common-place  exordium, 
but  as  expressing  the  deep  emotions  by 
which  my  mind  is  agitated.  I  believe 
that  j'on — I  know  that  the  numerous  pro- 
fessional brethren  by  whom  I  see  myself 
surrounded — will  understand  me  when  I 
say  that  of  all  the  positions  in  which,  in 
the  discharge  of  onr  various  duties  in  the 
dill'erent  relations  of  life,  a  man  maybe 
placed,  none  can  be  more  painful  or  more 
paralysing  to  the  energies  of  the  mind 
than  that  of  an  advocate  to  whom  is  com- 
mitted tbe  defence  of  a  fellow  being  in  a 
matter  involving  life  and  death,  and  who, 
while  deeply  convinced  that  the  defence 
which  he  has  to  oSer  is  founded  in  trath 
and  justice,  vet  sees  in  the  circumstaacas 
by  which  tne  case  is  surrounded,  that 
which  makas  him  look  forward  with  ap- 
prehension and  trembling  to  tbe  resnlt. 
Gentlemen,  if  this  were  an  ordinary  case 
— if  jou  had  heard  of  it  for  the  first  time 
since  yuu  entered  into  that  box — if  tbe 
individual  who  has  fallen  a  victim  had 
been  some  obscure  and  unknown  person, 
instead  of  one  whose  character,  whose 
excellence,  and  whose  fate  had  com- 
manded the  approbation,  the  love,  and 
the  sympathy  of  all,  I  should  feel  no 
anxiety  as  to  the  issue  of  this  trial.  But 
alas!  cun  I  dare  to  hope  that  even  among 
you,  who  are  to  pass  in  judgment  on  the 
accused,  there  can  be  one  who  has  i 
brought  to  the  judgment-seat  a  mind  i 
bued  with  preconceived  notions  on  i 
case  which  is  the  subject  of  this  importi 
inquiry  p  In  all  classes  of  this  gri. 
community — in  every  comer  of  this  va 
metropolis — from  end  to  end,  even  to  tt 
remotest  confines  of  this  extensive  empii 
— has  this  case  been  already  canvassed 
discussed,  determined — and  that,  with  n 
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ference  only  to  the  worth  of  the  victim, 
and  the  nature  of  the  crime — not  with 
reference  to  the  state  or  condition  of  him 
by  whom  that  crime  has  been  committed ; 
and  hence  there  has  arisen  in  men's  minds 
an  insatiate  desire  of  vengeance — there 
has  gone  forth  a  wild  and  merciless  cry 
for  blood,  to  which  you  are  called  upon 
this  day  to  minister  !  Yet  do  I  not  com- 
plain. When  I  bear  in  mind  how  deeply 
the  horror  of  assassination  is  stamped  on 
the  hearts  of  men,  above  all,  on  the  cha- 
racters of  Englishmen — and  believe  me, 
there  breathes  no  one  on  God's  earth  by 
whom  that  crime  is  more  abhorred  than 
by  him  who  now  addresses  you,  and  who, 
deeply  deploring  the  loss,  and  acknow- 
ledging the  goodness— dwelt  upon  with 
sucn  touching  eloquence  by  my  learned 
friend— of  him  who  in  this  instance  has 
been  its  victim,  would  fain  add,  if  it  may 
be  permitted,  an  humble  tribute  to  the 
memory  of  him  who  has  been  taken  from 
OS — when  I  bear  in  mind,  I  say,  these 
things — I  will  not  give  way  to  one  single 
feeling,  I  will  not  breathe  one  single 
murmur  of  complaint  or  surprise  at  the 
passionate  excitement  which  has  pervaded 
the  public  mind  on  this  unfortunate  oc- 
casion. But  I  shall,  I  trust,  be  forgiven 
if  I  ^ive  utterance  to  the  feelings  of  fear 
and  dread  by  which,  on  approaching  this 
case,  I  find  my  mind  borne  down,  lest  the 
fierce  and  passionate  resentment  to  which 
this  event  has  given  rise  may  interfere 
with  the  due  performance  of  those  eacred 
functions  which  you  are  now  called  upon 
to  discharge.  Yet,  gentlemen,  will  I  not 
give  way  to  feelings  of  despair,  or  address 
you  in  the  language  of  despondency.  I 
am  not  unmindful  of  the  presence  in 
which  I  am  to  plead  for  the  life  of  my 
client.  I  have  before  me  British  judges, 
to  whom  I  pay  no  idle  compliment  when  I 
say  that  they  are  possessed  of  all  the 
qualities  which  can  adorn  their  exalted 
station,  or  ensure  to  the  accused,  a  fair,  a 
patient,  and  an  impartial  hearing — I  am 
addressing  a  British  jury,  a  tribunal  to 
which  truth  has  seldom  been  a  suppliant 
in  vain— I  stand  in  a  British  court,  where 
Justice,  with  Mercy  for  her  handmaid, 
sits  enthroned  on  the  noblest  of  her 
altars,  dispelling  by  the  brightness  of 
her  presence  the  clouds  which  occa- 
ionauy  gather  over  human  intelligence, 
.nd  awing  into  silence  by  the  holiness  of 
ler  eternal  majesty  the  angry  passions 
«7hich  at  times  intrude  beyond  the  thresh- 
old of  her  sanctuary,  and  force  their  way 
even  to  the  very  steps  of  her  throne.  In 
the  name  of  that  eternal  justice«-in  the 
name  of  that  Grod,  whose  great  attribute 
we  are  taught  that  justice  is,  I  call  upon 
you  to  enter  upon  the  consideration  of  this 
i£e  with  minds  divested  of  every  preju- 


dice, of  every  passion,  of  every  feeling  of 
excitement.  In  the  name  of  all  that  is 
sacred  and  holy,  I  call  upon  you  calmly  to 
weigh  the  eviaence  which  will  be  brought 
before  you,  and  to  fj^ve  your  judgment 
according  to  that  evidence.  And  if  this 
appeal  be  not,  as  I  know  it  will  not  be, 
made  to  you  in  vain,  then,  gentlemen,  I 
know  the  result,  and  I  shall  look  to  the 
issue  without  fear  or  apprehension. 

Gentlemen,  my  learned  friend  the  So- 
licitor  General,  in  stating  this  case  to  you, 
anticipated,  with  his  usual  acuteness  and 
accuracy,  the  nature  of  the  defence  which 
would  be  set  up.    The  defence  upon  which 
I  shall  rely  will  turn,  not  upon  the  denial 
of  the  act   with    which  the  prisoner  is 
charged,  but  upon  the  state  of  his  mind 
at  the  time  he  committed  the  act.    There 
is  no  doubt,  gentlemen,  that,  according  to 
the  law  of  England,  insanity  absolves  a 
man  from    responsibility  and    from  the 
legal  consequences  which  would  otherwise 
attach  to  the  violation  of  the  law.    And 
in  this  respect,  indeed,  the  law  of  England 
goes  no  further  than  the  law  of  every  other 
civilised  community  on  the  face  of  the 
earth.     It  goes  no  further  than  what  rea- 
son strictly  prescribes ;  and,  if  it  be  not 
too  presumptuous  to  scan  the  judgments 
of  a  higher  tribunal,  it  may  not  be  too 
much  to  believe  and  hope  that  Providence, 
when  in  its  inscrutable  wisdom   and  its 
unfathomable  councils,  it  thinks  fit  to  lay 
upon  a  human  being  the  heaviest  and  most 
appalling  of  all  calamities  to  which,  in  this 
world  of  trial  and  sufiering,  human  nature 
can  be  subjected— the  deprivation  of  that 
reason,  which  is  man's  only  light  and  guide 
in  the  intricate  and  slippery  paths  of  life — 
will  absolve  him  from  ms  responsibility  to 
the  laws  of  God  as  well  as  to  those  of  man. 
The  law,  then,  takes  cognisance  of  that 
disease  which  obscures  the  intellect  and 
poisons  the  very  sources  of  thought  and 
feeling  in  the  human  being — which  de- 
prives man  of  reason,  and  converts  him 
mto  the  similitude  of  the  lower  animal — 
which  bears  down  all  the  motives  which 
usually  stand  as  barriers  around  his  con- 
duct, and  bring  him  within  the  operation 
of  the  Divine  and  human  law — leaving  the 
unhappy  sufferer  to    the  wild  impulses 
whicn  his  frantic  imagination  engenders, 
and  which  urge  him  on  with  ungovernable 
fury  to  the  commission  of  acts  which  his 
better  reason,  when  yet  unclouded,  would 
have  abhorred.    The  law,  therefore,  holds 
that  a  human  being  in  such  a  state  is 
exempt  from  legal  responsibility  and  legal 
punishment ;  to  hold  otherwise  would  bo 
to  violate  every  principle  of  justice  and 
humanity.    The  principle  of  the  English 
law,  therefore,  as  a  general  proposition, 
admits  of  no  doubt  whatsoever.    But,  at 
the  same  time,  it  would  be  idle  to  contend 
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'  that,  ia  the  practical  spplication  of  this 
great  priiicijtle,  difficnlticB  doiiot  occur. 
And  therefore  it  ia  that  I  claim  jour 
utmost  Attention  whilst  I  lay  before  yon 
the  considerations  which  present  them- 
Belves  to  my  mind  upon  this  most  impor- 
tant subject.  I  have  already  stated  to  yoa 
that  the  defence  of  the  accused  will  rest 
npou  his  mental  condition  at  the  time 
when  the  ofTonce  was  committed.  The 
evidence  upon  which  that  defence  is 
founded  will  be  deserving  of  your  most 
eerious  attention.  I  will  content  inyself 
in  the  present  stage  by  briefly  stating  ita 
general  character.  It  will  be  of  a  two- 
fold description.  It  will  not  be  Euch  us 
that  by  which  my  learned  friend  the 
Solicitor  Oeneral  has  aonght  to  anticipate 
the  defence,  and  to  establish  the  sanity  of 
the  prisoner.  It  will  not  be  of  that  onked, 
vague,  indefinite,  and  uncertain  character ; 
it  will  he  testimony  positive  and  precise, 
and  I  any,  from  the  bottom  of  my  heart, 
that  I  believe  it  will  carry  conviction  to 
tho  mind  of  everyone  who  shall  hear  it. 
It  will  be  the  evidence  of  persons  who 
have  known  the  prisoner  from  his  infuucj 
— of  parlies  who  have  been  broneht  into 
close  and  intimate  contact  with  him — it 
will  be  the  evidence  of  his  relations,  his 
friends,  and  his  connexions;  but  as  the 
evidence  of  near  relations  and  connc:iion9 
is  always  open  to  suspicion  and  dietmat,  1 
rejoice  to  say  that  it  will  consist  also  of 
the  statements  of  persona  whose  testimony 
wiLl  be  beyond  tne  reach  of  all  suspicion 
or  dispute.  Gentlemen,  I  will  call  before 
yon  the  authorities  of  his  native  place,  to 
one  and  all  of  whom  this  unfortunate 
calamity  with  which  it  has  pleased  Provi- 
dence to  afflict  the  prisoner  at  the  bar  was 
distinctly  known^to  all  of  whom  he  has 
from  time  to  time,  and  again  and  again, 
apphed  for  protection  from  the  fancied 
miseries  which  his  disordered  imagination 
produced ;  all  of  them  I  will  cidl,  and 
their  evidence  will  leave  no  donbt  upon 
your  minds  that  this  man  has  been  the 
victim  of  a  fierce  and  fearful  delusion, 
which,  after  the  intellect  had  become 
diseased,  the  moral  sense  broken  dowu,  and 
self-control  destroyed,  has  led  him  on  to 
the  perpetration  of  the  crime  with  which 
he  now  stands  charged.  In  addition  to 
this  evidence  I  shall  call  belbre  you  mem- 
bers of  the  medical  profession — men  of 
intelligence,  eiperience,  skill,  and  un> 
doubted  probity— who  will  tell  you  upon 
their  oaths  that  it  is  their  belief,  their 
deliboratie  opinion,  their  deep  conviction, 
that  this  man  is  mad,  that  he  is  the  crea- 
ture of  delusion,  and  the  victim  of  nn- 
governahle  impulses,  which  wholly  take 
away  from  him.  the  character  of  a  reason- 
able and  responsible  being.  I  need  not 
point  out  to  yon  the  great  importance  and 


value  of  the  latter  description  of  testimony. 
Yon  will  not,  I  am  sure,  think  that  what 
I  say  is  with  the  view,  in  the  slightest 
degreee,  of  disparaging  your  capacity,  or 
of  doubting  your  judgment,  when  I  ven- 
ture to  snggeat  to  you  that,  of  al!  the 
questions  which  can  possibly  come  beforo 
a  tribunal  of  this  kind,  the  question  of 
insanity  ia  one  which  (except  in  those  few 
glaring  cases  where  its  effects  pervade  the 
whole  of  a  man's  mind)  is  the  moat  diffi- 
cult upon  which  men  not  scientifically 
acquainted  with  the  subject  can  be  called 
upon  to  decide,  and  npou  which  the  ^reat- 
e^t  deference  should  w  paid  to  the  opinions 
of  those  who  have  made  the  subject  their 
peculiar  sindy. 

It  is  now,  I  believe,  a  matter  placed 
beyond  donbt  that  madness  is  a  aiaease 
of  the  body  operating  npon  the  mind, 
a  disease  of  the  cerebral  organisation ; 
and  that  a  preei.'C  and  accurate  know- 
ledge of  this  disease  ran  only  be  ac- 
quired by  those  who  have  made  it  the 
subject  of  attention  and  eiperience,  of 
long  reflection,  and  of  diligent  investiga- 
tion. The  very  nature  of  the  disease 
necessitates  the  seclusion  of  those  who  are 
its  victims  from  the  rest  of  the  world. 
How  can  we,  then,  who  in  the  ordinary 
courae  of  life  are  brought  into  contact 
with  the  sane,  be  competent  to  judge 
and  shadowy  distinctions  which 
mark  the  boundary  line  between  mental 
soundness  and  mental  disease  P  I  do  not 
ask  you,  gentlemen,  to  place  yoar  judg- 
ment at  the  mercy,  or  to  Bnrrender  j-our 
minds  and  understanding  to  the  opinions, 
of  any  set  of  men — for  after  all,  it  must  be 
left  to  yonr  consciences  to  decide, — I  only 
point  out  to  you  the  value  and  importance 
of  this  testimony,  and  the  uecestity  there 
is  that  you  should  listen  with  patient 
attention  to  the  evidence  of  men  of  skill 
and  science,  who  have  made  insanity  the 
subject  of  their  especial  attention.  My 
learned  friend  the  Solicitor  General  has 
directed  your  attention  to  the  legal  antho- 
rlties ;  and,  perhaps,  when  those  anthorities 
shall  have  been  minutely  examined,  no 
great  di  Sere  nee  will  be  found  to  exist 
between  my  learned  friend  and  myself. 
But  lest  any  confusion  should  be  produced 
in  yonr  minds  to  the  detriment  of  jnr.tice, 
you  will  forgive  me  if  I  pray  your  atten- 
tion to  the  observations  which  I  deem 
my  duty  to  make  on  this  branch  of  th 
anbject.  I  think  it  will  be  quite  impossibl 
for  any  person,  who  brings  a  sound  judg 
ment  to  hear  upon  this  judgment,  whei 
viewed  with  the  aid  of  the  light  which 
science  has  thrown  upon  it,  to  come  to  the 
opinion  that  the  ancient  maxims,  which, 
in  times  gone  by,  have  been  laid  down  for 
our  guidance,  can  be  taken  still  to  obtain 
in  the  full  force  of  the  terms  in  which  thej 
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wore  laid  down.    It  must  not  be  forgotten  \ 
that  the  knowledge  of  this  disease  in  all  j 
its  various  forms  is  a  matter  of  very  recent 
growth.    I  feel  that  I  may  appeal  to  the 
many  medical  gentlemen  I  see  around  me, 
whether  the  knowledge  and  pathology  of 
this  disease  has  not  within  a  few  recent 
years  first    acquired  the  character  of   a 
science  ?     It  is  known  to  all  that  it  is  but 
as  yesterday  that  the  system  of  treatment,  ■ 
which  in  past  ages — to  the  eternal  disgrace 
of  those  ages — was  pursued  towards  those 
whom  it  had  pleased  Heaven  to  visit  with 
the  heaviest  of  all  human  afflictions,  and 
who  were   therefore  best  entitled  to  the 
tenderest  care  and  most  watchful  kindness 
of  their  Christian  brethren — it  is  but  as 
yesterday,    I  say,  that  that  system  has 
been  changed  for  another,  which,  thank 
God,  exists  to  our  honour,  and  to  the  com- 
fort and  better  prospect  of  recovery  of  the 
uufortunate  diseased  in  mind  !     Ii  is  but 
as  yesterday  that  darkness  and  solitude— 
cut  off  from  the  rest  of  mankind  like  the 
lepers  of  old— the  dismal  cell,  the  bed  of 
stluw,  the  iron  chain,  and  the  inhuman 
Boource,  were  the  fearful  lot  of  those  who 
were  best  entitled  to  human  pity  and  to 
human  sympathy,  as  being  the  victims  of 
the  most  dreadful  of  all  mortal  calamities. 
This  state  of  things  has  passed,  or  is  pass-  | 
ing  fast  away.     But  in  former  times  when  , 
it  did  exist,  you  will  not  wonder  that  these  I 
unhappy  persons  were  looked  upon  with  I 
a  different  eye.    Thank  God,   at    last —  , 
though  but  at  last — humanity  and  wisdom  '. 
have  penetrated,  hand  in  hand,  into  the 
dreary  abodes  of  these  miserable  beings, 
and  whilst  the  one  has  poured  the  balm  of 
consolation  into  the  bosoms  of  the  afflicted, 
the  other  has  held  the  light  of  science  over 
our  hitherto  imperfect  knowledge  of  this 
dire  disease,  has  ascertained  its  varying 
character,  and  marked  its  shadowy  boun- 
daries, and  taught  us  how,  in  gentleness 
and  morcy,  best  to  minister  to  the  relief 
and  restoration  of  the  sufferer !     You  can 
easily  understand,  gentlemen,  that  when 
it  was  the  practice  to  separate  these  un- 
happy bein^  from  the  rest  of  mankind 
ana  to  subject  them  to  this  cruel  treat- 
ment, the  person   v^hoso  reason  was  but 
partially  obscured  would  ultimately,  and 
perhaps  speedily,  in  most  cases,  be  con- 
yertea  into  a  raving  madman.    You  can 
easily  understand,   too,   that  when  thus 
immured  and  shut  up  from  the  inspection 
of  public  inquiry,  neglected,  abandoned, 
overlooked —all  the  peculiar  forms,  and 
characteristics,  and  changes  of  this  malady 
were  lost  sight  of  and  unknown,  and  kept 
from  the  knowledge  of  mankind  at  large, 
and  therefore  how  difficult  it  was  to  judge 
correctly  concerning  it.    Thus  I  am  ena- 
bled to  understand  how  it  was  that  crude 
maxims  and  singular  propositions  founded 


upon  the  hitherto  partial  knowledge  of 
this  disease,  have  been  put  forward  and 
received  as  authority,  although  utterly 
inapplicable  to  many  of  the  cases  arising 
under  the  varied  forms  of  insanity.  Sci- 
ence is  ever  on  the  advance ;  and,  no 
doubt,  science  of  this  kind,  like  all  other, 
is  in  advance  of  the  generality  of  mankind. 
It  is  a  matter  of  science  altogether ;  and 
we  who  have  the  ordinary  duties  of  our 
several  stations  and  the  business  of  our 
respective  avocations  to  occupy  our  full 
attention,  cannot  be  so  well  informed  upon 
it  as  those  who  have  scientifically  pursued 
the  study  and  the  treatment  of  the  disease. 
I  think,  then,  we  shall  be  fully  justified  in 
turning  to  the  doctrines  of  matured  science 
i-ather  than  to  the  maxims  put  forth  in 
times  when  neither  knowledgo,  nor  philan- 
thropy, nor  philosophy,  nor  common  jus- 
tice had  their  full  operations  in  discussions 
of  this  nature.  My  learned  friend  the 
Solicitor  General  has  read  to  you  the 
authority  of  Lord  Hale  upon  the  subject- 
matter  of  this  inquiry.  I  hold  in  my  hand 
perhaps  the  most  scientific  treatise  that 
the  a^e  has  produced  upon  the  subject  of 
insanity  in  relation  to  jurisprudence — 
it  is  the  work  of  Dr.  Bay,  an  American 
writer  on  medical  jurisprudence,  and  a 
professor  in  one  oi  the  great  national 
establishments  of  that  country. 

[Counsel  quoted  the  criticismis  of  Drs. 
Bay  (a)  and  Frichard  {h)  on  the  test  sug- 
gested by  Lord  HaXe  in  cases  of  partial 
insanity  (c) : — 

**  Such  a  person  as  labouring  under  melan-- 
choly  distempers  hath  jet  ordinarily  as  great 
understanding^  as  ordinarily  n  child  of  fourteent 
years  hath,  is  such  a  person  as  may  be  guilty 
of  treason  or  felony.** 

On  this  Dr.  Bay  observes : — 

**  In  the  time  of  this  eminent  jurist  insanity  • 
was  a  much  less  frequent  disease  than  it  is  now, 
and  the  popular  notions  concerning:  it  were  derived 
from  the  observation  of  those  irrctched  inmates 
of  the  mad-houses  whom  chains  and  stripes,  cold 
and  filth,  had  reduced  to  the  stupidity  of  the  idiot, 
or  exasperated  to  the  fury  of  a  demon.  Those 
nice  shades  of  the  disease  in  which  the  mind, 
without  being  wholly  driven  from  its  propriety, 
pertinaciously  clings  to  some  absurd  delusion, 
were  cither  regarded  as  something  very  diffe- 
rent from  real  madness,  or  were  too  far  re- 
moved from  the  common  gaze,  and  too  soon 
converted  by  bad  managemeut  into  the  more 
active  forms  of  the  disease,  to  enter  much  into 
the  general  idea  entertained  of  madness.  Could 
Lord  Hale  have  contemplated  the  scenes  pre- 

"  ""  ■■■■■■■  ■  ..■ii«  ■■  ^m^^^m^^^,m^^^^^ 

(a)  **  A  Treatise  on  the  Medical  Jurisprudence 
of  Insanity,  by  I.  Ray,  M.D.    Boston,  1838." 

(6)  "  On  the  different  Forms  of  Insanity  in 
relation  to  Jurisprudence,  by  James  Cowle» 
Prichard,  M.D.    London,  1842." 

(c)  I  Hale,  P.C.  30. 
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seoted  bj  the  lanalic  ssy lams  of  our  owd  limes, 
we  Bbould  undoubtetU}'  have  receired  from  him 
a  verj  diflerpnt  doctrine  tor  the  regulalion  of 
the  decisions  0/  after  generations." 

This  is  not  the  first  time,  gontlemcn, 
that  tbis  doctrine  of  Lord  Sale  has  been 
diHOusscd,  with  the  view  to  ascertain  its 
true  interpretation.  One  of  those  master 
minds  whose  imperishable  prodnctions 
form  part  of  the  intellettnal  treasnro  aiid 
birthright  of  their  country — the  great 
Lord  Erekiiie,  whose  brilliant  mind  never 
ehone  forth  more  conspicuouBly  than  upon 
the  occaeion  to  which  I  am  about  to  al- 
lude, and  wboBe  eentiments  it  would  be 
preBomption  and  profanation  to  give  in 
other  than  the  language  which  fell  from 
bis  own  gifted  lips  at  the  celebrated  trial 
to  which  allusion  was  made  bj  mj  learned 
friond,  put  the  trae  interpretation  upon 
the  doctrine  of  Lord  Hale.  I  will  read 
the  passage,  and  I  know  j-ou  will  pardon 
me  tne  time  I  occupy,  for  who  would  not 
gladly  spare  the  time  to  listen  to  obaer- 
v&tione  coming  from  snch  a  man  on  so 
momentous  an  inquiry  p 

(Counsel  read  a  passage  from  Erekine'e 
speech  in  defence  of  HadjUld,  concluding 
aa  follows: — 1 

"  Delusion,  therrfore,  when  there  is  no  fr^nij- 
or  raving  madness,  is  the  true  choiactvr  of  in- 
sanity; and  when  it  caonot  be  predicated  of  a 
man  standing  For  life  or  death  for  a  crime,  he 
oaght  nol,  in  my  opinion,  to  be  acquitted,  and 
if  courts  of  law  were  to  be  governed  by  any 
other  principle,  every  departure  from  sober, 
rational  conduct  would  be  an  emancipatioD 
from  crimiiml  jiutice.  I  shall  place  m;  claim 
to  your  verdict  upon  no  such  dangerous  foun- 
dation. I  mu»t  convince  you,  nol  only  that 
the  auhappj  priRoner  was  a  lunatic  vithin  my 
o<m  deBnitioD  of  lunacy,  but  thai  the  act  in 
question  was  the  immediate,  UDqualifled  off- 
spring of  the  disease.  You  perceive,  therefore, 
gentlemen,  that  the  prisoner,  in  naming  me  for 
his  counsel,  has  not  obtained  the  assistance  of  a 
person  who  is  disposed  to  carry  the  doctrine  of 
inunity  in  his  defence  so  far  as  even  the  books 
would  warrant  me  in  carrying  it.  He  alone 
can  be  so  emaccipaled  whose  disease  (call  it 
what  you  will)  consists  not  merely  in  seeing 
with  a  prejudiced  eye,  or  with  odd  and  absurd 
particularities,  differing,  in  many  respects,  from 
the  contemplations  of  sober  sense  upon  the  actual 
existence  of  things  ;  but  he  only  whose  whole 
reasoning  and  corresponding  conduct,  though 
governed  by  the  ordinary  dictates  of  reason, 
proceed  upon  something  which  has  no  foun- 
dation or  existence-Ca) 

Snch,  gentlemen,  is  the  language  of 
this  great  man,  and  in  this  doctrine  is 
the  tme  interpretation  of  the  law  to  be 
found.  Gentlemen,  that  argument  pre- 
vailed with  the  Court  and  jmy  in  the 
case  of   the  person  on  behalf  of  whom 


it  was    urged.      Upon  that 
take  my  stand    this   day. 
tbis  case  within  the  scope 
trovertible    and   nnansweral 
which   it  comprises,  and  I 
confident  that  npon  you,  ge 
rcasouing  will  not  be  loxt, 
same  i-esult  will  follow  in  tnis  as  aia  in 
that  memorable  case.     My  learned  friend, 
the  Solieilor  General,  has  cited  to  you  one 
or  two  other  cases  which  I  will  dispose  of 
in  a  very  few  words.     A  prominent  case 
in  bis   list  ii  that  of  Earl  Ferrert.     Here, 
too,  I  am  glad  that  my  learned  friend  has 
referred  to  the  celebrated  case  of  Hadfield, 
because  that  case  furnishes  me  with  aome 
valuable  observations  of  Lord  Erikine'i, 
made  on  Hadfield^a  trial,  which  will  enable 
me  to  show  bow  that  great  anthority  dis- 
posed of  two  of  the  cases  relied  on  by  my 
learned  friend.     I  prefer  to  read   to  you, 
gentlemen,  those  observationB  latber  than 
trouble  yon  with  any  of  my  own.     After 
stating   Lord  Ferrers'   case   and  drawing 
tho  distinction  between  the  species  of  in- 
sane delusion  which  produces  erratic  acts, 
nnd  that  species  of  insanity  which  I  trust 

I  to  prove  t"     "  "  * 

the  prisoner  n 

"I  have  now  lying  before  me  the  case  of  Earl 
Ferrers.  Unquestionably  there  could  not  be  a 
shadow  of  doubt,  and  none  appears  to  have 
been  entertained,  of  hin  guilt.  I  wish,  indeed, 
nothing  more  than  to  coulrast  the  two  eases ; 
and  so  &r  am  I  from  dispntJog  either  the  prin- 
ciple of  that  condemnation,  or  the  evidence  that 
was  the  fouQdatioD  of  it,  that  I  invite  yoa  to 
examine  whether  any  two  instances  in  the 
whole  body  of  the  criminal  law  are  more  dia- 
metrically opposite  to  each  other  than  the  case 
of  Earl  Ferrers  and  that  now  before  y otu  Lord 
Ferrers  was  divorced  from  his  wife  by  Act  of 
Parliament  1  and  the  person  of  the  name  of 
Johuson,  who  bad  beeu  bia  steward,  bad  taken 
part  with  the  lady  in  that  proceeding,  and  had 
conducted  the  business  in  carrying  the  Act 
through  the  two  Houses.  Lord  Ferrers  con- 
sequently nished  to  turn  him  out  of  a  &rm 
which  he  occupied  noder  him ;  but  his  estate 
being  in  trust,  Johnson  was  supported  by  the 
trustees  in  hii  possession.  There  were  alio 
some  difierences  respecting  coal  mines,  and  in 
consequence  of  both  transactions  Lord  Ferrers 
took  up  the  most  violent  resentment  against 
him.  Let  me  here  observe," 
continnes  Lord  Erektne, 


(a)  S7St  Tr.  1814. 


that  Ibis  was  not  a  resentment  founded  upoi 
any  illuuon ;  not  a  resentment  forced  upon  a 
distempered  mind  by  fallacious  images,  but  de- 
pending upon  actual  clrcomstaoces  and  real 
facts  J  and  acting  like  any  other  man  utider  the 
ince  of  mahgnant  passions,  he  repeatedly 
declared  that  he  would  be  revenged  on  Mr. 
Johnson,  particularly  for  the  pact  he  had  taken 
'"  depriving  him  of  a  contract  respecting  the 
aa.     Now,  suppose  that  Lord  Ferrers  could 
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have  showed  that  no  diflference  with  Mr.  John- 
son had  ever  existed  regarding  his  wife  at  all, 
that  Mr.  Johnson  had  never  been  his  steward, 
and  that  he  had  only,  from  delusion,  believed 
so  when  his  situation  in  life  was  quite  different. 
Suppose,  further,  that  an  illusive  imagination 
had  alone  suggested  to  him  that  he  had  been 
thwarted  by  Johnson  in  his  contract  with  these 
coal  mines,  there  never  having  been  any  con- 
tract at  all  for  coal  mines ;  in  short,  that  the 
whole  basis  of  his  enmity  was  without  any 
foundation  in  nature,  and  had  been  shown  to 
have  been  a  morbid  image  imperiously  fastened 
upon  his  mind.  Such  a  case  as  diat  would 
have  exhibited  a  character  of  insanity  in  Lord 
Ferrers,  extremely  different  from  that  in  which 
it  was  presented  by  the  evidence  of  his  peers. 
Before  them  he  only  appeared  as  a  man  of 
turbulent  passions,  whose  mind  was  disturbed 
by  no  fallacious  Images  of  things  without  exis- 
tence, whose  quarrel  with  Johnson  was  founded 
upon  no  illusions,  but  upon  existing  facts,  and 
whose  resentment  proceeded  to  the  fatal  con- 
summation with  all  the  ordinary  indications  of 
mischief  and  malice,  and  who  conducted  his 
own  defence  with  the  greatest  dexterity  and 
skill.  Who  then  could  doubt  that  Lord  Ferrers 
wa^  a  murderer  ?  When  the  act  was  done,  he 
said,  'I  am  glad  I  have  done  it.  He  was  a 
villain,  and  I  am  revenged*;  but  when  he 
afterwards  saw  that  the  wound  was  probably 
mortal,  and  that  it  involved  consequences  fatal 
to  himself,  he  desired  the  surgeon  to  take  all 
possible  care  of  his  patient ;  and,  conscious  of 
his  crime,  kept  at  bay  the  men  who  came  with 
arms  to  arrest  him,  showing,  from  the  beginning 
to  the  end,  nothing  that  does  not  genendly  ac- 
company the  crime  for  which  he  was  condemned. 
He  was  proved,  to  be  sure,  to  be  a  man  subject 
to  unreasonable  prejudices,  addicted  to  absurd 
practices,  and  agitated  by  violent  passions; 
but  the  act  was  not  done  under  the  dominion  of 
uncontrollable  disease;  and  whether  the  mis- 
chief and  malice  were  substantive  or  marked 
in  the  mind  of  a  man  whose  passions  bordered 
upon,  or  even  amounted  to  insanity,  it  did  not 
convince  the  lords  that,  under  all  the  circum- 
stances of  the  case,  he  was  not  a  fit  object  of 
criminal  justice.'* 

Thns,  gentlemen.  Lord  Erehine  sbowed 
the  greatest  possible  contrast  between  the 
two  cases;  and  I  shall,  in  the  case  now 
before  yon,  do  the  same  thing.  [Oonnsel 
also  qnoted  Brakine's  reference  to  Arnold* 8 
cose,  and  Dr.  Bay's  arguments,  to  show 
that  Arnold  was  insane.(a)  Though  Arnold 
was  convicted,  Lord  Onslow,  at  whom  he 
ed,  thought  he  was  insane,  and  pro- 
ired  a  reprieve.! 

Gknllenlen,  I  will  now  go  on  to  another 

Be  cited  by  my  learned  friend  the  Solicitor 

meral.   I  allude  to  the  case  of  Bowler, 

"hich  is  reported  in  CoUvnson  on  Lunacy. (6) 

trust,  gentlemen,  I  shall  not  be  considered 

(a)  Ray's  Medical  Jurisprudence  of  Insanity, 
.  10,  p.  18. 
(6)  673n. 


open  to  the  imputation  of  arrogance,  or  as 
travelling  out  of  the  line  of  my  duty  on 
the  present  occasion,  if  I  say  that  I  cannot 
bring  myself  to  look  upon  that  case  with- 
out a  deep  and  profound  sense  of  shame 
and  sorrow  that  suih  a  decision  as  was 
there  come  to  should  ever  have  been  re- 
solved upon  by  a  British  jury,  or  sanc- 
tioned by  a  British  judge.  What,  when  I 
remember  that  in  that  case  Mr.  Warlmrton, 
the  keeper  of  a  lunatic  asylum,  was  called 
and  examined,  and  that  he  stated  that  the 
prisoner  Bowler  had,  some  months  pre- 
viously, been  brought  home  apparently 
lifeless,  since  which  time  he  had  perceived 
a  great  alteration  in  his  conduct  and  de- 
meanour ;  that  he  would  fre(]uently  dine 
at  nine  o'clock  in  the  mornmg,  eat  his 
meat  almost  i*aw,  and  Ue  on  the  grass  ex- 
posed to  rain ;  that  his  spirits  were  so 
dejected  that  it  was  necessary  to  watch 
him  lest  he  should  destrov  himself — when 
I  remember  that  it  was  mrther  proved  in 
that  case  that  it  was  characteristic  of  in- 
sanity occasioned  by  epilepsy  for  the  pa- 
tients to  imbibe  violent  antipathies  against 
particular  individuals,  even  their  dearest 
friends,  and  a  desire  of  taking  vengeance 
upon  them,  from  causes  wholly  imaginary, 
which  no  persuasion  could  remove,  and 
yet  the  patient  might  be  rational  and  col- 
lected upon  every  other  subject— when  I 
also  recollect  that  a  commission  of  lunacy 
had  been  issued  and  an  inquisition  taken 
upon  it,  whereby  the  prisoner  was  found 
to  have  been  insane  from  a  period  ante- 
rior to  the  offence — when  all  these  recol- 
lections cross  my  mind,  I  cannot  help 
looking  upon  that  case  with  feelings  bor- 
dering upon  indignation.  But,  gentle- 
men, I  rejoice  to  say — ^because  it  absolves 
me  firom  the  imputation  of  presumption 
or  arrogance  in  thus  differing  from  the 
doctrines  laid  down  in  that  case  by  the 
learned  judge  and  adopted  by  the  jury — 
that  in  the  view  which  I  have  taken  of  it 
I  am  borne  out  by  the  authority  of  an 
English  judge  now  living  amongst  us — a 
judge  who  is,  and  I  trust  will  long  con- 
tinue to  be,  one  of  the  brightest  orna- 
ments of  a  profession  which  has,  through 
all  times,  furnished  such  shining  examples 
to  the  world.  I  refer,  gentlemen,  to  Mr. 
Baron  Alder  son,  and  che  opinion  that 
learned  judge  pronounced  upon  Bowler's 
case  on  the  recent  trial  of  Oxford  in  this 
Court(a) ;  and  I  must  say  that  I  think,  if  the 
attention  of  my  learned  friend  the  Solicitor 
Oeneral  had  been  drawn  to  that  case,  if 
he  had  heard  or  read  the  observations 
made  by  Mr.  Baron  Alderson  on  that  occa- 
sion, he  would  not  not  now  have  pressed 
Bowler's  case  upon  your  notice.    The  At- 

(a)  AboTe,  p.  508. 
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tomej  General  of  that  daj,  tlie  present 
Lord  Canphell.  in  conducting  the  proeecu- 
tion  against  Oxford  for  thootiiig  at  Her 
H^eetj.  had,  in  hia  addr^BS  to  thojnry, 
cited  the  case  of  Bowler.  Whan  he  came 
to  the  close  of  it,  W>.  Baron  Aldenon 
interrnpted  him  with  this  observ:ution, 
"  BovileT,  I  believe,  was  executed,  and 
Tery  barbarons  it  waa !''  Snch  was  the 
expression  of  Mr.  Barou  Aldereon  apoo  the 
mention  of  Bowier'a  case,  and  I  I'ejoice  to 
be  able  to  cite  it.  1  rcveronce  the  strength 
of  feeling  which  alone  could  have  given 
riae  to  that  strength  of  expression  ;  and  I 
am  Bore  that  if  the  attention  of  my  learned 
friend  had  been  directed  to  Eiuch  an  obser- 
Tation  coming  Trom  so  high  an  authority, 
I  know  my  learned  friend's  discretion  and 
sense  of  propriety  too  well  to  think  he 
iroald  have  cited  Bowler'a  case  for  yonr 
guidance.  Gentlemen,  you  will  therefore, 
I  am  sure,  dismiss  that  case  from  your 
minds  after  so  clear  and  decided  an  ex- 
position of  the  fallacious  views  which  led 
to  that  decision.  Let  the  error  in  that 
case,  I  implore  yon,  operato  as  a  warning 
to  you  not  to  be  carried  away  headlong  by 
antiquated  maxims  or  delusive  doctrines. 
God  grant  that  never  in  future  times  may 
any  authority,  judicial  or  otherwise,  have 
reason  in  this  case  to  deplore  the  conse- 
quences of  a  similar  error ;  never  may  it 
be  in  the  poiver  of  any  man  to  say  of  yoo, 
gentlemen,  that  yon  agreed  to  a  verdict 
which  in  itself,  or  in  its  execution,  de- 
served to  be  designated  aa  barbarous. 

I  pass  now,  gentlemen,  to  the  nest  case 
cited  by  my  learned  friend  the  Solicitor 
Qeneral — the  case  of  BeUinghant.  All  I 
can  say  of  that  case  is,  that  I  believe,  in 
the  opinion  of  the  most  scientific  men  who 
have  considered  it,  there  now  exists  no 
doubt  at  all  that  Bellingham -KBA  a  mad- 
man. Few,  I  believe,  at  this  period,  nn- 
biassed  by  the  political  prejudices  of  the 
times,  and  examining  the  event  as  a  matter 
of  history,  will  read  the  report  of  BeliiTiSf- 
ham's  trial  without  being  forced  to  the 
conclusion  that  he  was  really  mad,  or,  at 
the  very  lenst,  that  the  little  evidence 
which  did  appear  relative  to  the  state  of 
his  mind  was  strong  enough  to  have  en- 
titled him  to  a  deliberate  and  thorongh 
investigation  of  his  case.  The  eminent 
writer  I  have  already  qnoted— I  mean  Dr. 
Bay— in  speaking  of  Bellingham's  case, 
Bays{u)  :— 

"It  appeared  from  the  history  of  the  accused, 
from  hia  own  accouul  of  the  transactions  thnl 
let!  Co  the  fatal  act,  and  from  the  tostimonj  of 
sevenil  witueiKeH,  that  he  laboured  under  many 
of  those  strange  delusions  that  find  a  place  only 
in  the  brains  of  a  madman.   His  fixed  belief  that 


(a)  Bay's  Medical  Jiirispradeiice,p.  29,  s.  19. 


bis  oiTD  private  grie  cancer  m 
that  bi^  country's  diplomatic 
land  neglected  to  bear  bis  ci 
him  in  his  troubles,  though 
doDi-  more  thau  eoold  h»ve 
pccliil  of  them  ;  hib  coDvieti 
firm  almost  lo  the  la^t,  that 
madt  flood  by  thi>  Guvemn 
had  heeu  repraledly  told,  iu  i.-ui>?ci(iicui:c  ui  ic- 
ppBtod  applications  in  rlrious  quartert.  ih&l  the 
Goveriimeut  nouht  not  iDterfere  ia  his  litiirs  ; 
and  his  determination,  on  the  failure  of  all  other 
nratis  to  hTtug  his  affurt  before  the  country,  (o 
'ffecl  Ibis  purpose  by  assassinallng  the  head  of 
the  Gofcrnment,  by  which  he  would  have  an 
opportuaity  of  making  a  public  statement  of  his 
ances  and  obtdiuing  a  triumph,  which  he 
■   doubted,    over    the    Attorney    General ; 
these  wen  all  deluAiout,  as  wild  and  stnutjfo  as 
uf  soven-eightha   of  the  iumates  of  any 
luontlc  asylum  iu  the  land.     And  kd   obWous 
re  they,  that  thouj;h  they  had  not  the  aid  of 
Krskine  to  prt-s^  them  upon   the  attention  of 
jury,  and  thou;;h  he  bimself  denied  the  ioi- 
putalion  of  insanity,  the  Government,  as  if  vir- 
tually acknowlcilpug  their  eii$lL-nco,  contended 
for  his  responsibility  on  YCjy  diflertni  gronnds." 

Geatlemfn,  it  ig  a  fuct  that  BeUingham. 
as  hanged  within  one  week  after  the 
commission  of  the  fatal  act,  while  peraonB 
were  on  their  way  to  England  who  had 
known  him  for  years,  and  who  were  pre- 
pared to  give  decisive  evidence  of  his  in- 
sanity. Ho  was  tried,  he  was  executed, 
notwithstanding  the  earnest  appeal  of  Mr. 
Alley,  hia  counsel,  that  time  might  be 
afforded  him  to  obtain  evidence  as  to  the 
latnre  and  extent  of  the  malady  to  which 
Bellingham,  was  subject.  Moreover,  on 
the  occasion  of  the  trial  of  Ozfordin  this 
Court,  the  then  Attorney  General,  Sir  John 
Campbell,  now  Lord  Campbell,  after  Boi»- 
ler's  case  had  been  disposed  of  by  the 
emphatic  observation  of  Mr.  Baron  Ald^r- 
sow,  expressed  himself  in  these  words  ; — 

"  I  will  not  refer  to  Beltin;)lutm'a  case,  as 
there  are  some  doubts  as  to  the  correccnuss  of 
the  mode  in  which  that  case  was  canductert." 

I  would  that  my  learned  friend  the  Soli- 
citor General  had  taken  on  this  occasion 
the  Bflme  coarse,  and   bad   exercised  the 
same  wise  forbearance  ;  because  the  doubts 
expressed  by  the  late  Attorney  General  as 
to   the    propriety  of  the  conduct  of  thftt 
case  are  not  confined  to  that  learned  per- 
son, it  being  notorious  tbat  very  seri"'"" 
doubts  as  to  the  propriety  of  that  trial 
commonly  entertained  among  the  pro 
sion  at  large.     Under  snch  circumstane 
gentlemen,  I  feel  that  it  would  have  b< 
much  better  if  your  attention  had  not  Ik 
directed  to  that  trial  as  it  has  been.   Itni 
now  to  a  very  recent  treatbe  on  crimii 
law,  which  I  am  the  more  entitled  to  c 
as  an  anthority,  because  ita  learned  antho 
Mr.  Roteoe,  htu  been  snatched  ^m  na  t 
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the  hand  of  death,(a)  while  his  career  was 
full  of  that  promise  which  his  great  attain- 
ments and  varied  learning  held  out  to  us. 
Referring  to  the  rule  laid  down  in  the 
case  of  Bellingham,  and  which  you  have 
been  told  was  adopted  by  Lord  Lyndhurst 
in  R^v  V.  Offord,  Mr.  Roscoe  says  :— 

"The  direction  does  not  appear  to  make  a 
suflBcient  allowance  for  the  incapacity  of  judging 
between  right  and  wrong  upon  the  very  matter 
in  question,  as  in  all  cases  of  monomania.*' (6) 

Mr.  Roecoe  quotes  some  reniarks  by  an 
eminent  writer  on  the  criminal  law  of 
Scotland.  Now  I  may  here  observe,  that 
I  have  the  authority  of  the  present  Lord 
Campbell,  when  Attorney  General,  in  Ox- 
ford's case,  for  saying  that  there  is  no 
difference  between  the  law  of  Scotland 
and  that  of  England  in  this  respect ;  so 
that  all  which  I  may  have  to  cite  with 
respect  to  the  law  of  Scotland  will  be  quite 
applicable  to  the  case  in  hand.  Gentle- 
men, Mr.  Boscoe  goes  on  to  say : — 

"The  foUowing  obserTations  of  an  eminent 
writer  on  the  criminal  law  of  Scotland  (Mr. 
Alison)  are  applicable  to  the  subject ;  *  Although 
a  prisoner  understands  perfectly  the  distinction 
between  right  and  wrong,  yet  if  he  labours,  as 
is  generally  the  case,  under  an  illusion  and 
deception  in  his  own  particular  case,  and  is 
thereby  incapable  of  applying  it  correctly  to  his 
own  conduct,  he  is  in  that  slate  of^  mental 
aberration  which  renders  him  not  criminally 
answerable  for  his  actions.  For  example,  a 
mad  person  may  be  perfectly  aware  that  murder 
is  II  crime,  and  will  admit  it,  if  pressed  on  the 
subject;  still  he  may  conceive  that  the  homi- 
cide he  has  committed  was  nowise  blamable, 
because  the  deceased  had  engaged  in  a  con- 
spiracy, with  others,  against  his  own  life,  or  wiis 
his  mortal  enemy,  who  had  wounded  him  in  his 
dearest  interests,  or  was  the  deril  incarnate, 
whom  it  was  the  duty  of  every  good  Christian 
to  meet  with  weapons  of  carnal  warfare.' " 

These  observations  of  Mr.  Eoacoe  and 
Mr.  Alison^  when  applied  to  the  cases  of 
Bellingham,  of  Arnold,  and  of  Offord,  show 
that  they  are  not  cases  to  be  relied  upon 
as  perfect — that  the  doctrine  laid  down  in 
them  cannot  be  taken  as  an  unerring 
criterion  by  a  jury.  Unless  you  attend  to 
all  tho  circumstances  of  the  particular 
case,  you  may  be  led  into  disastrous 
results,  which  it  must  be  your  most 
inxious  wish  to  avoid.  [Counsel  next 
referred  to  Offord^B  cose,  and  read  the  re- 
port (c)  to  the  jury.] 

The  verdict  was  not  gnilty.  I  think 
my  learned  friend  did  not  state  to  you  the 
verdict. 


(a)  Mr.  Roscoe  died  March  25, 1836,  in  his 
37th  year. 

(6)  Boscoe's  Criminal  Evidence,  p.  876. 
(c)  5  C.  &  P.  168 ;  and  see  above,  p.  547. 


Solicitor  General :  I  beg  your  pardon ;  I 
did. 

Cockhum :  If  so,  I  was  in  error,  and  on 
my  learned  friend's  s^-atement,    I  with- 
draw at  once  the  observation  I  made.    I 
am  sorry  that  I  made  it ;  and  here  let  me 
take    the   opportunity  of  expressing  my 
sense— and  I  am  sure  my  learned  friend 
will  not  object  to  receive  such  a  tribute 
from  me — of  the  forbearance  and  merciful 
consideration  with  which  he  opened  ana 
has  conducted  this  case.    I  am  bound  also 
to  say,  that  whatever  facilities  could  be 
afforded  to  the  defence,  have  been  readily 
granted  to  the  prisoner's  friends  by  those 
who  represent  the  Crown  on  this  occasion. 
But  to  resume.    With  respect,  then,  to 
Offord's  case,  I  have  onlv  to  remind  you 
that  Offord  was  acquitted  on  the  ground 
of  insanity.      Here,   gentlemen,   I    shall 
prove  a  much  stronger  case  ;  and  when  I 
have  done  so,  you  will,  I  feel  confident, 
have  no  hesitation  in  following  the  prece- 
dent set  yon  hj  the  jury  in  that  case.     So 
much,  gentlemen,  for  the  legal  authorities 
cited  by  my  learned  friend  the  Solicitor 
General;  but,  after  all,  as  was  observed 
by  him,  this  is  not  so  much  a  question  of 
law  as  of  fact.    That  which  you  have  to 
determine  is,  whether  the  prisoner  at  the 
bar  is  guilty  of  the  crime  of  wilful  murder. 
Now,  by  *•  wilful "  must  be  understood, 
not  the  mere  will  that  makes  a  man  raise 
his  hand    against  another;  not  a  blind 
instinct  that  leads  to  the  commission  of  an 
irrational  act,  because  the  brute  creation, 
the  beasts  of  the  field,  have,  in  that  sense, 
a  will ;   but  by  will,  with    reference    to 
human  action,   must  be  understood  the 
necessary  moral    sense  that  guides  and 
directs  the  volition,  acting  on  it  through 
the  medium  of  reason.     I  quite  agree  with 
my  learned  friend,  that  it  is  a  question — 
being,  namely,  whether  this  moral  sense 
exists  or  not — of  fact  rather  than  of  law. 
At  the  same  time,  whatever  light  legal 
authorities  may  afford  on  the  one  hand, 
or  philosophy  and  science  on  the  other, 
we  ought  to  avail  ourselves  of  either  with 
grateful  alacrity.     Tliis  being  premised,  I 
will  now  take  the  liberty  of  making  a  few 
general  observations  upon  what  appears 
to  me  to  be  the  true  view  of  the  nature  of 
this  disease  with  reference  to  the  applica- 
tion of  the  important  principle  of  criminal 
responsibility.      To  the  most   superficial 
observer  who  has  contemplated  the  mind 
of  man,  it  must  be  perfectly  obvious  that 
the  functions  of  the  mind  are  of  a  twofold 
nature — those  of  the  intellect  or  faculty  of 
thought  alone — such  as  perception,  judg- 
ment, reasoning — and  a^in,  those  of  the 

moral  faculties — the  sentiments,  affections, 
propensities,  and  passions,  which  it  has 
pleased  Heaven,  for  its  own  wise  purposes, 

to  implant  in  the  nature  of  man.    It  is 


887] 


The  Queen  agaiaat  Daniel  M^Naiighton,  184S. 


[888 


now  received  as  an  admitted  principle  by 
all  inquirers,  that  the  seat  of  the  mental 
disease  termed  insanity  is  the  cerebral 
organisation  ;  that  is  to  say,  the  brain  of 
man.  Whatever  and  wherever  may  be 
the  seat  of  the  immaterial  man,  one  thing 
appears  perfectly  clear  to  human  observa- 
tion, namely — that  the  point  which  con- 
nects the  immaterial  and  the  material 
man — is  the  brain;  and,  furthermore,  it 
is  clear  that  all  defects  in  the  cerebral 
organisation,  whether  congenital — that  is 
to  say,  born  with  a  man — or  supervening 
either  by  disease  or  by  natural  and  gradual 
decay,  have  the  effect  of  impairing  and 
deranging  the  faculties  and  functions  of 
the  immaterial  mind.  The  soul  is  there 
as  when  first  the  Maker  breathed  it  into 
man ;  but  the  exercise  of  the  intellectual 
and  moral  faculties  is  vitiated  and  dis- 
ordered. Again,  a  further  view  of  the 
subject  is  this — it  is  one  which  has  only 
been  perfectly  understood  and  elucidated 
in  its  full  extent  by  the  inquiries  of 
modem  times.  By  any  one  of  the  legion 
of  casualties  by  which  the  material  organi- 
sation may  be  aflPected,  any  one  or  all  of 
these  various  faculties  of  the  mind  may 
be  disordered, — the  perception,  the  judg- 
ment, the  reason,  the  sentiments,  the 
affections,  the  propensities,  the  passions — 
any  one  or  all  may  become  subject  to 
insanity ;  and  the  mistake  existing  in 
ancient  times,  which  the  light  of  modern 
science  has  dispelled,  lav  in  supposing 
that  in  order  that  a  man  snould  be  mad — 
incapable  of  judging  between  right  and 
wrong,  or  of  exercising  that  self-control 
and  dominion,  without  which  the  know- 
ledge of  right  and  wrong  would  become 
vague  and  useless — it  was  necessary  that 
he  should  exhibit  those  symptoms  which 
would  amount  to  total  prostration  of  the 
intellect;  whereas  modern  science  has 
incontrovertibly  established  that  any  one 
of  these  intellectual  and  moral  functions 
of  the  mind  may  be  subject  to  separate 
disease,  and  thereby  man  may  be  rendered 
the  victim  of  the  most  fearful  delusions, 
the  slave  of  uncontrollable  impulses  im- 
pelling or  rather  compelling  him  to  the 
commission  of  acts  such  as  that  which  has 
given  rise  to  the  case  now  under  your 
consideration.  This  is  the  view  of  the 
subject  on  which  all  scientific  authorities 
are  agreed— a  view  not  only  entertained 
by  medical,  but  also  by  legal  authorities. 
It  is  almost  with  a  blush  that  I  now 
turn  from  the  authorities  in  our  own 
books,  to  those  which  I  find  in  the 
works  of  the  Scottish  writers  on  juris- 
prudence. I  turn  to  the  celebrated  work 
of  a  profound  and  scientific  jurist,  i  allude 
to  Baron  Hume.  He  treats  on  the  very 
subject  which  is  now,  gentlemen,  under 
your  consideration — namely,  the  test  of 


insanity  as  a  defence  with  reference  to 
criminal  acts,  and  he  says  (a) : — 

"  To  serve  the  parpose,  therefore,  of  an  excase 
in  law,  the  disorder  must  amount  to  absolute 
alienation  of  reason, '  ut  continua  mentis  cdiena- 
tione,  omni  inteUectu  carecU ' — such  a  disease  as 
deprives  the  patient  of  the  knowledge  of  the 
true  disposition  of  things  about  him,  and  of  the 
discernment  of  friend  from  foe,  and  gives  him 
up  to  the  impulse  of  his  own  distempered  fancy, 
divested  of  all  self-government  or  control  of  Ins 
passions.  Whether  it  should  be  added  to  the 
description  that  he  must  have  lost  all  knowledge 
of  ^ood  and  evil,  right  and  wrong,  is  a  more 
dehcate  question,  and  fit,  perhaps,  to  be  resolved 
differently,  according  to  Uie  sense  in  which  it  is 
understood.  If  it  be  put  in  this  sense  in  a  case, 
for  instance,  of  murder — Did  the  panel(6)  know 
that  murder  was  a  crime  ?  Would  he  have 
answered  on  the  question,  that  it  is  wrong  to 
kill  a  neighbour  ?  This  is  hardly  to  be  reputed 
a  just  criterion  of  such  a  state  of  soundness  as 
ought  to  make  a  man  accountable  in  law  for  his 
acts.  Because  it  may  happen  to  a  person,  to 
answer  in  this  way,  who  yet  is  so  absolutely 
mad  as  to  have  lost  all  true  observation  of  facts, 
all  understanding  of  the  good  or  bad  intention 
of  those  who  are  about  him,  or  even  the  know- 
ledge of  their  persons.  But  if  the  question  is 
put  in  this  other  and  more  special  sense,  as 
relative  to  the  act  done  by  the  panel,  and  his 
understanding  of  the  particoljEur  sihiation  in  which 
he  conceived  himself  to  stand.  Did  he  at  that 
moment  understand  the  evil  of  what  he  did  ? 
Was  he  impressed  with  the  consciousness  of 
guilt  and  fear  of  pnnishment?  it  is  then  a 
pertinent  and  a  material  question,  but  which 
caunot,  to  any  substantial  purpose,  be  answered, 
without  taking  into  consideration  the  whole 
circumstances  of  the  situation.  Every  judg- 
ment in  the  matter  cf  right  and  wrong  supposes 
a  case,  or  state  of  facts,  to  which  it  applies. 
And  though  the  panel  may  have  that  vestige  of 
reason  which  may  enable  him  to  answer  in  the 
general,  that  murder  is  a  crime,  yet  if  he  cannot 
distinguish  his  friend  from  his  enemy,  or  a 
benefit  from  an  injury,  but  conceive  everything 
about  him  to  be  the  reverse  of  what  it  really  is, 
and  mistake  the  illusions  of  his  fancy  for  reali- 
ties in  respect  of  his  own  condition  and  that  of 
others,  those  remains  of  intellect  are  of  no  use 
to  him  towards  the  government  of  his  actions, 
nor  in  enabling  him  to  form  a  judgment  on  any 
particular  situation  or  conjunction  of  what  is 
right  or  wrong  with  regard  to  it ;  if  he  does  not 
know  the  person  of  his  friend  or  neighbour,  or 
though  he  do  know  him,  if  he  is  possessed 
with  the  vain  conceit  that  he  is  come  there  to 
destroy  him,  or  that  he  has  already  done  I ' 
the  most  cruel  injuries,  and  that  all  about  1 
are  engaged  in  one  foul  conspiracy  to  ab 
him,  as  well  might  he  be  utterly  ignorant  of 
quality  of  murder.  Proceeding  as  it  does  o 
false  case  or  conjuration  of  his  own  fieuicy,  ^ 
judgment  of  right  and  wrong,  as  to  any  respo 

(a)  Hume^s  Commentaries  on  the  Law 
Scotland,  vol.  i.  37. 
(6)  The  prisoner. 
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Bibility  that  should  attend  it,  is  truly  the  same  as 
none  at  all.  It  is,  therefore,  onlj  in  this  com- 
plete and  appropriated  sense  as  relative  to  the 
piirticnlar  thing  done,  and  the  situation  of  the 
panels  feeUngs  and  consciousness  on  that  occar 
siou,  that  this  inquiry  concerning  his  intelligence 
of  moral  good  or  evil  is  material,  and  not  in  any 
other  or  larger  sense." 

This,  gentlemen,  I  take  to  be  the  true 
interpretation  and  construction  of  the  law. 
The  question  is  not  here,  as  my  learned 
friena   would    have  you  think,   whether 
this  individual  knew  that  he  was  killing 
another  when  he  raised  his  hand  to  de-  ' 
Btroy  him,  although  he  might  be  under  a  | 
delusion,  but  whether  under  that  delusion 
of  mind  he  did  an  act  which  he  would  not 
have  done  under  any  other  circumstances,  i 
save  under  the  impulse  of  the  delusion  I 
which  he  could  not  control,  and  out  of  , 
which  delusion  alone  the  act  itself  arose. 
Again,  gentlemen,  I  must  have  recourse 
to  the  observations  of  that  eminent  man. 
Lord  ErsJdne.    I  am  anxious,  most  anxious  , 
on  this  difficult  subject,  feeling  deeply  my  I 
own  incapacity;  and  that  I  am  but  as  the  i 
blind  leading  the  blind  (you  will  forgive  I 
me  the  expression) ;  I  am,  I  repeat,  anxious 
to  avail  myself  as  much  as  possible  of  the 
great  light  which    others    have    thrown 
upon  the  subject,  and  to  avoid  any  obser- 
vations of  my  own  by  referring  to  the 
remarks  of  much  greater  minds.    I  turn 
again,  therefore,  to  the  remarks  of  Lord 
JSrekine  on  the  subject  of  delusion,  in  the 
case  which  has  so  often  been  mentioned. 
The  case  here  is  one  of  delusion — the  act 
in  question  is  connected  with  that  delusion 
out  of  which,  and  out  of  which  alone,  it 
sprung. 

"  Delusion," 

says  Lord  Ershine, 

**  therefore,  where  there  is  no  frenzy  or  raving 
madness,  is  the  true  character  of  insanity,  and 
where  it  cannot  be  predicated  of  a  man  standing 
for  life  or  death  for  a  crime,  he  ought  not,  in 
my  opinion,  to  be  acquitted  ;  and  if  the  courts 
of  law  were  to  be  governed  b}  any  other  prin- 
ciple, every  departure  from  sober  rational  con- 
duct would  be  emancipation  from  criminal  jus- 
tice. I  shall  place  my  claim  to  your  verdict  upon 
no  such  dangerous  foundation." 

And,  gentlemen,  I  following  at  an  im- 
measurable distance  that  great  man,  I, 
*^o,  will  place  my  claim  to  your  verdict 

1  no  such  dangerous  foundation. 

"  I  must  convince  you," 

aid  Lord  Ershine, 

'not  only  that  the  unhappy  prisoner  was  a 
unatic  within  my  own  definition  of  lunacy,  but 
that  the  act  in  question  was  the  immediate 
unqualified  offspriug  of  this  disease." 

I  accept  this  construction  of  the  law: 
>y  that  interpretation,  coupled  with  and 


qualified  by  the  conditions  annexed  to  it, 
1  will  abide .  I  am  bound  to  show  that 
the  prisoner  was  acting  under  a  delusion, 
and  that  the  act  sprung  out  of  that  delu- 
sion, and  I  will  show  it.  I  will  show  it 
by  evidence  irresistibly  strong ;  and  when 
I  have  done  so,  I  shall  be  entitled  to  your 
verdict.  On  the  other  hand,  my  learned 
friend  the  Solicitor  General  told  you  yes- 
terday that  in  the  case  before  you  the 
prisoner  had  some  rationality,  because  in 
the  ordinary  relations  of  life  he  had  mani* 
feated  ordinary  sagacity,  and  that  on  this 
account  you  must  come  to  the  conclusion 
that  he  was  not  insane  on  any  point,  and 
that  the  n<jt  with  which  he  now  stands 
charged  was  not  the  result  of  delusion.  I 
had  thought  that  the  many  occasions 
upon  which  this  matter  haa  been  dis- 
cussed would  have  rendered  such  a  doc- 
trine as  obsolete  and  exploded  in  a  court 
of  law  as  it  is  everywhere  else.  Let  my 
learned  friend  ask  any  of  the  medical 
gentlemen  who  surround  him,  and  whose 
assistance  he  has  on  this  occasion,  if  they 
will  come  forward  and  pledge  their  pro- 
fessional reputation,  as  well  as  their  moral 
character,  to  the  assertion  that  shall  deny 
the  proposition  that  a  man  may  be  a 
frenzied  lunatic  on  one  point,  and  yet  on 
all  others  be  capable  of  all  the  operations 
of  the  human  mind,  possessed  of  a  high 
degree  of  sagacity,  in  possession  of  full 
rational  powers,  undisturbed  by  evil  or 
excessive  passions.  On  this  point  Dr. 
Bay, (a)  in  the  following  observations  (the 
result  of  his  long  experience),  disposes  of 
the  very  objection  which  my  learned 
friend  has  put  forward  on  the  present 
occasion : — 

**  The  purest  minds  cannot  express  greater 
horror  and  loathing  of  various  crimes  than  mad- 
men often  do,  and  from  precisely  the  same 
causes.  Their  abstract  conceptions  of  crime* 
not  being  perverted  by  the  influence  of  disease, 
present  its  hideous  outlines  as  strongly  defined 
as  they  ever  were  in  the  healthiest  condition  ; 
and  the  disapprobation  they  express  at  the  sight 
arises  from  sincere  and  honest  convictions.  The 
particular  criminal  act,  however,  becomes  di- 
vorced in  their  minds  from  its  relations  to  crime 
in  the  abstract ;  and  being  regarded  only  in 
connexion  with  some  favourite  object  which  it 
may  help  to  obtain,  and  which  they  see  no 
reason  to  refrain  from  pursuing,  is  viewed,  in 
fact,  as  of  a  highly  laudable  and  meritorious 
nature.  Herein,  then,  consists  their  insanity, 
not  in  preferring  vice  to  virtue,  in  applauding 
crime  and  ridiculing  justice,  but  in  being  un- 
able to  discern  the  essential  identity  of  nature 
between  a  particular  crime  and  all  other  crimes, 
whereby  they  are  led  to  approve  what,  in  gene- 
ral terms,  they  have  already  condemned.  It  is 
a  fact  not  calculated  to  increase  our  taith  in  the 
march  of  intellect,  that  the  very  trait  peculiarly 
characteristic  of  insanity  has  been  seized  upon 

(a)  Ray's  Med.  Jurisp.  s.  17,  p.  32. 
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as  eonelosive  prooC  of  xanitj  id  doubtful  casei  j 
and  thus  the  infirmitj  that  eniiilM  one  to  pro- 
tectioD,  U  tortured  inlo  a  eoaA  and  lufficienl 
icaioti  for  completing  hig  rum." 

I  tT^at,  gentlemen,  that,  these  observft- 
tioiis,  proceeding  from  a  man  uf  the  moat 
scientific  obaerration,  having  all  tho  faci- 
lities of  Btudjing  eyerytbing  connected 
with  the  subject,  will  not  be  lost  upon  yon. 
I  conld  mention  cano  after  cnse — I  cdnld 
continne  till  the  snn  should  go  doira  on 
my  nncompleted  task — I  could  cite  case 
after  case,  in  which  the  intellectaal  faculty 
was  BO  impaired  that  the  insanity  upon 
one  point  was  beyond  all  donbt.  and  yet 
where  therewasupon  all  others  the  utmost 
sagacity  and  intelligence.  You  will  Bee 
that  all  the  evidence  of  my  learned  friend 
the  Solicitor  General  relates  to  the  ordinary 


barriers  of  eelf-cot: 

is  driven  by  freni 

and  yet,  in  coirjii 

which  a  diseased 

may  fhow    all    t 

cunning,  which  tl 

sane  would  have 

iho  caae  of  Hadjiel 

Lord  £Ttkine,  that  Hadfidd  could  not  be 

mad,    because   he    had    shown    so    much 

canning,  anbtlety,  deliboralion,  and  design, 

in  the  whole  of  the  circumstances  which 

led  to  the  perpetration  of  the  act  with 

which  he  was  charged.    In  the  present 

case,    my    learned    friend    the     Solietlor 

General  has   told  you   that   the    prisons 

watched     for     his    victim,    honnted    the 

neighboorliood  of  the  Government  offices, 

waited  for  the  moment  to  strike  the  blow. 


1  nnderstood  the  nature  of  right  | 
and  wrong  on  general  sLibjects — it  may  bo  Uadfieid 
that  he  was  competent  to  manage  his  own 
aflairs,  that  he  could  fulfil  his  part  in  the 
different  relations  of  life,  that  ho  was 
capable  of  transacting  all  ordinary  busi- 
ness. I  grant  it.  But  admitting  till  this, 
it  does  not  follow  that  he  was  not  subject 
to  delusion,  and  insane.  If  I  had  repre- 
sented this  as  tbe  cage  of  a  man  altogethi 


The  same  in  HadfieUlt 

went    to    the   theatre,    got    his 

pistol  loaded,  and  took  his  position  in  a 

Slace  to  command  the  situation  in  which 
e  knew  the  King  woald  sit ;  he  raised  tba 
pistol,  he  took  deliberate  aim,  and  fired  at 
the  person  of  the  King.  All  these  cir- 
cumstances were  nrgcd  as  evidence  of 
design,  and  as  inconsistent  with  the  acts 
of  a  madman.    What  then,  ^ntlem< 


o  a  total  frenzy— that  all  Iracca  of    the  result  of  these  observattons  ?     What 


human  reason  were  obliterated  and  gone  j  is  tho  practical  conclnsion  of  these  invest!- 
— that  his  life  was  one  perpetual  series  oF  I  gations  of  modern  Bcience  upon  the  Bubject 
DorozyBms  of  rage  and  fury,  my  learned  .  of  insanity  P  It  is  simply  this:  that  a 
Iriend  might  well  have  met  me  with  the  man,  thoagh  his  mind  may  be  e 
evidence  he  has  prodncedupon  the  present  other  points,  may,  "  '  "" 
occasion;  but  when  I  put  my  c  i-   ..         .  i 


.        ,  ,  bv  the  effect  of  mental 

upon     disease,  he  rendered  wholly  incompetent 

the  other  ground,  that  of  partial  delusion,  \  to  seo  some  one  or  tnore  of  the  relations  of 


my  learned  ftiend  has  oeen  adducing 
evidence  which  is  altogether  beside  the 
qnestion.  I  can  show  you  instances  in 
which  a  man  was,  on  some  particular 
point,  to  all  intents  and  purposes  mad — 
where  reason  hod  lost  its  empire — where 
the  moral  sense  was  effaced  and  gone— 
where  all  control,  all  self-dominion,  was 
lost  for  ever  nnder  one  particular  delu- 
sion ;  and  yet  where  in  all  the  mora!  and 
social  relations  of  life  there  was,  in  all 
other  respects,  no  neglect,  no  irrationality, 
where  the  man  might  have  gone  through 
life  without  his  infirmity  being  known  to 
any  eicept  those  to  whom  a  knowledge  of 
the  particular  delusion  had  been  com- 
municated. My  learned  friend  has  also  re- 
marked upon  the  silent  design  and  con- 
trivance which  the  prisoner  manifested 
upon  the  occasion  in  qnestion,  as  well  as 
upon  his  rationality  in  toe  ordinary  tranS' 


bsisting  things  aronnd  him  in  their  true 
light,  and  though  possessed  of  moral  per- 
ception and  control  in  general,  may  be- 
come the  creatnrc  and  the  ^'ictim  of  some 
impulse  so  irresistibly  strong  as  to  anni- 
hilate all  possibility  of  self  dominion  or 
resistance  in  the  particular  instance ;  and 
this  being  so,  it  follows,  that  if,  under 
snch  an  impulse,  a  man  commits  an  act 
which  the  law  denounces  and  visits  with 
pnnishment,  he  cannot  be  made  subject  to 
snch  punishment,  because  he  is  not  nnder 
the  restraint  of  those  motives  which  coald 
alone  create  human  responsibility.  If, 
then,  yon  shall  find  in  this  case  that  the 
moral  sense  was  impaired,  that  this  act 
was  the  result  of  a  morbid  delusion,  and 
necessarily  connects  itself  with  that 
Insioni  if  I  can  establish  such  a  case 
evidence,  so  as  to  bring  myself  within 
iterpretalion  which  the   highest  nntl 


of  life.  But  my  friend  forgets  ,  ritios  have  eaid  is  the  true  prmciple  of  h 
that  it  is  an  established  fact  in  tbe  history  ;  as  they  have  laid  it  down  for  tbe  guidan 
of  this  disense,  perhaps  one  of  its  most  |  of  courts  of  law  and  juries  in  inquiries 
Striking  phenomena,  that  a  man  may  be  this  kind,  I  shall  feel  perfectly  conSdi 
mad,  may  be  under  the  influence  of  a  I  that  your  verdict  must  bo  in  favour  of ' 
wild  and  insane  delusion,— one  who,  all  I  prisoner  at  the  bar. 
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With  these  observaliosa  I  ahall 
proceed  to  lay  before  you  the  facta  of  this  i 
eitraordinaiy  caae.  My  learned  friend  j 
the  Solieiior  Oeneralhaa  already  given  yon 
some  account  of  the  prisoner  at  the  bar,  i 
and  I  will  now  fill  np  the  outline  nhich 
my  learned  friend  1ms  drawn.  The  pri- 
Bonor,  as  yon  have  been  told,  ie  a  native  | 
of  Glasgow.  At  an  early  age  he  wao  ap-  I 
nrenticed  to  his  father,  who  carried  on  the  . 
bnsioeas  of  a  tnmcr  in  that  oity  ;  at  the 
end  of  the  apprenticeship  he  became  a 
Jonrneyman  to  his  father,  having  been  j 
disappointed  in  not  being  taken  liy  him  as 
a  partner.  The  prisoner,  I  should  obiierve,  | 
is  a  natural  son,  and  probably  did  not 
meet  with  that  full  measure  of  kicdnesB  I 
which  is  usually  shown  to  legitimate  off-  1 
spring.  Whatever  miglit  have  been  the 
predetermining  canae,  Ec  appears  to  have  ' 
been  from  the  commencement  a  man  of  i 
gloomy,  reserved,  and  nnaocial  habits.  He  ' 
WHS,  moreover,  as  yon  will  hear,  though  j 
gloomy  and  reserved  in  himself,  a  man  of  j 
singularly  sensitive  mind — one  who  spent  ^ 
his  days  in  iiiceasant  labour  and  toil,  and 
at  night  gave  himself  up  to  the  study  of 
difficult  and  abstruse  matters  ;  but  whose 
mind,  notwithatanding.  was  tinctured 
with  refinement.  As  one  trait  of  his  cha- 
racter, I  would  mention  that  be  was 
eitremely  fond  of  watching  children  at 
play,  and  took  infinito  delight  in  thejr  | 
infantine  and  innocent  ways.  I  will  prove, 
also,  that  be  was  a  man  of  particular 
humanity  towards  the  brute  creation,  and 
that  when  ho  went  out  he  was  in  the  habit 
of  carrying  crombs  in  hi^i  pocket  to  dis- 
tribute  to  the  birds.  If  in  the  courae  of 
their  walks  his  companions  discovered 
a  bird's  neat,  he  would  interfere,  and 
not  allow  them  to  approach  it.  These  , 
things  are  striking  indica Lions  of  cha-  | 
racier,  and  certainly  do  not  accord  with  ; 
the  ferocity  of  an  assassin.  I  mention  : 
these  things  to  show  that,  from  tho 
earliest  period,  the  prisoner  had  a  pre- 
disposition to  insanity.  I  shall  prove  to 
you,  gentlemen,  that  the  man  and  his 
wife  with  whom  he  lodged  in  1837,  be- 
came so  alarmed  at  his  behaviour  that 
they  gave  h;m  notice  to  q ait,  and  forced 
him  to  leave,  despite  his  wish  to  remain, 
from  an  apprehension  that  all  was  not 
right  within  his  mind.  I  shall  next  carry 
'"'"o  on  to  the  time  when  he  relinqniahod 
.  bnsineBB.  When  he  quitted  hi9  lodg- 
^  in  1837  he  went  to  live  in  his  own 
rkshop,  and  there  be  lived  alone,  with- 
t  friend  or  associate,  without  recreation 
amusement,  save  that  which  was  found 
i  taming  from  severe  toil  to  severer 
idies.  He  then  began  to  believe  that 
.rsona  persecuted  him ;  he  then  began  to 
it  ukore  strangely  than  before.  With 
ise  moral  phenomena  mast  be  coupled 


certain  physical  accompaniments.  The 
unhappy  prisoner  would  complain  of  ptain; 
he  would  sit  for  hours,  aye,  even  for  days, 
holding  his  head  within  hia  hands,  and 
uttering  ejaculations  descriptive  of  the 
tortures  he  endured.  Often  has  he  been 
known  to  hasten  out,  under  the  influence 
of  these  agonies,  and  throw  himself  into 
the  watera  of  the  Clyde  in  order  to  seek 
some  relief  from  the  torturing  fever  by 
which  hia  brain  was  consumed.  These 
faots  1  shall  prove  to  the  court  and  jury. 
They  do  not-  amount  to  inaanity,  but  they 
will  show  what  was  going  on  within. 
They  will  abow  his  prccQs position  to  the 
disease  which  baa  since  assumed  so  ter- 
rible a  shape.  It  appears  that  in  the 
beginning  of  1841  he  gave  np  bia  business 
from  which  he  was  derivicg  considerable 
gain.  WbyP  Doubtless  heoauae  at  that 
time  the  fearful  phantasms  of  his  own 
imagination  rendered  his  eiistenco  miser- 
able. He  was  wretched,  because  be  was 
constantly  harassed  by  the  terrible  images 
his  disordered  mind  conjnred  up.  These 
terrifying  delnaiona  had  become  associated 
with  the  place  of  his  abode,  haunting  him 
at  all  hours  of  the  day  and  night.  Yon 
will  hear  from  one  of  the  witnesses,  to 
whom  he  e:tplained  himself,  that  he  gave 
up  business  "  on  account  of  the  persecu- 
tion by  which  he  was  pursued."  Yet  it 
appears  that  all  this  time  hia  business  was 
prosperous  and  thriving,  and,  in  addition, 
tbe  great  tendency  of  his  mind  seemed 
still  to  be  a  desire  to  earn  money  and  to 
save  it.  That  these  phantaama  long  existed 
in  that  man'e  mind  there  is  no  doubt, 
before  be  at  length  sought  relief  by  flight 
from  this  hideous  nightmare,  which  ever- 
lastingly tortured  his  distracted  senses. 
No  doubt  those  delusions  existed  in  hia 
mind  before,  but  it  was  not  until  he  left 
his  business  that  they  were  revealed  to 
others  in  anything  like  a  dcSnite  shape. 
And,  gentlemen,  yon  will  learn  from  the 
medical  authorities  that  it  was  natural 
for  him,  who  became  at  last  home  down 
by  these  delusions,  to  struggle  against 
them  as  long  as  he  could  ;  to  resist  their 
influence,  and  to  conceal  their  existence  ; 
until,  at  last,  the  mind,  overwrought  and 
overturned,  could  contain  itself  no  longer, 
and  was  obliged  to  give  form,  and  shape, 
and  expression,  "a  local  habitation  and 
a  name,"  to  the  fantasies  against  which  it 
had  struggled  at  trut,  believing,  it  may 
be,  for  a  time,  that  they  wure  delusions, 
until  their  influence  gradually  prevailing 
above  the  declining  judgment,  they  at 
last  assumed  all  tbe  appearance  of  reality, 
and  tbe  man  became  as  firmly  persuaded 
of  tbe  Bubetantiality  of  these  creations  of 
his  own  fevered  brain  as  of  hia  very  exia- 
tence.  Wherever  he  was,  these  creatures 
of  his  imagination  atill  haunted  him  witli 
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eager  enmity,  for  the  purpose  of  deatroy- 
ing  hia  happiness  and  his  life.  Nothing, 
thea,  conla  be  more  natural  than  tbat  a 
man  under  such  a  persnasion  ehoald  at- 
tempt to  oecapo  from  the  peraccatian 
which  he  erringh-  imagined  to  exist,  and 
to  Boek  in  some  change  of  place  and  clime 
ft  refuge  from  the  tortnres  he  endured. 
Alas  !  alas  I  in  this  man's  case  the  ques- 
tion pnt  by  the  poet  of  old  received  a 
melanoholj  response : — 

" Fatrin  qnis  eiul 

Se  quoqae  fogit  ?  " 
What  exile  from  hi«  couatrj'i  shore  cui  from 
himself  e«cap«  ? 
When  he  left  his  own  conntij  he  visited 
England,  and  then  France  ;  bnt  nowhere 
was  there  a  "  resting-place  for  the  sole 
of  his  foot."  Wherever  he  went,  bis  dis- 
eased mind  carried  with  him  the  diseased 
productions  of  its  own  perverted  nature. 
Wherever  he  was,  there  were  hia  fancies  ; 
there  were  present  to  his  mind  hia  ima- 
ginary persecutors.    When  he  planted  his 


on  a  foi-eign  soil  than  there  were  his 
viaionarv  enemies  around  him.  Again 
he  fled  from  thorn,  and  again  returned  to 
bis  native  land.  Feeling  the  impoaaibihtj 
of  escape  from  bis  tormentors,  what  courae 
did  he  pursue  P  Wbon  he  found  it  was 
impossible  to  go  anywhere  by  night  or  by 
day  to  efl'ect  hia  escape  from  thoae  beings 
which  his  disordered  imagination  kept 
hovering  around  him,  what  does  he  P 
What  was  the  best  teat  of  the  reality  of 
the  delnsion  ?  That  he  should  act  exiictly 
w  a  sane  man  would  have  done,  if  tboy 
had  been  reaUtiea  instead  of  delnsions. 
And  diere  is  mj  answer  to  the  falleicioQB 
test  of  my  learned  friend  the  Solicitor 
General.  He  did  .so  act;  he  acted  as  a 
sane  man  would  have  done,  but  he  mani- 
feated  beyond  all  donbt  the  continued 
existence  of  the  dclusiuus.  He  goea  to 
the  anthorities  of  hia  native  place,  to 
thoae  who  conld  afford  him  protection, 
and  with  clamours  entreats  and  implorea 
them  to  defend  him  from  the  conspiracy 
which,  he  told  them,  had  been  entered  inH) 
against  bis  happineaa  and  hia  life.  Are 
we  to  be  told  that  a  man  acting  under 
Buch  delusions,  on  whose  mind  was  fixed 
the  iraprcHsion  of  their  existence,  and  who 
was  goaded  on  by  them  into  the  oommia- 
aion  of  acts  which  but  for  them  he  never 
would  have  committed,  —  are  we  to  be 
told  that  such  a  man  is  to  be  dealt  with 
in  the  same  way  as  one  who  had  com- 
mitted a  crime  under  the  influence  of  the 
views  and  motives  which  operate  upon  the 
minds  and  passions  of  men  under  ordi- 
nary circnmstances  P  [Gounael  proceeded 
to  refer  to  the  prisoner's  applications  for 


protection  to  his  father,   to  1 
the  Sherifl'  Substitute,  to  the  L 
of  Glasgow,  Ac]     That  thesi 
afterwards  took  a  political  fa 
sible;     they    may    have    done 
sach  was  not  the  first  morbid 
of  the  prisoner's  mind.    The 
according   to  hia   own   compli 
Wilion,    that    the    Catholic    t 
Jesuits  were  engaged  in  perse( 
and  he  stated  that  the  annoya 
experienced  from  them  was  si 
had   been   obliged   to  leave  tl 
and  bad  gone  to  France,  but  th 
ing  at  Bonlogne  he  found  he  v 
by  them  atill,  and  therefore  it 
to  go  further.     Mr.   Wilion  e: 
to  soothe  him  and  to  disabnae  nis  mina, 
and  he  went  away,  apparently  somewhat 
quieted.     At  the  end  oi  three  or  four  days 
be  comes  back  and  says  that   there  are 
spies  all  around  him,  and.tbat  the  Church 
of  Rome  and  the  police  and  all   the  world 
are  against  him.    Here  you  have  in  addi- 
tion to  the  Church  of  Rome,  the  "  police  " 
and  "  all  the  world."     Hr.  Wilson  spoke  to 
him  of  the  foUy  of  supposing  the  Church 
of  Bone  to  be  against  him,  and  assured 
him  that  if  the  police  did  anything  against 
him,   he,   Mr.    WiUon,  would  find  it  out. 
He  oomea  again  in  the  course  of  a  few 
days,  and  then,  in  addition  to  his  former 
complaints,  he  aays,  "  The  Tories  are  now 
persecuting   me  on   account  of  a  v«to   I 
gave  at  a  former  election."    Ton  will  at 
once    comprehend,   gentlemen,    that    the 
delusion  aroae  not  from  any  part  he  had 
individually  taken  in  politics — it  wa«  the 
form  which  was  assumed  by  a  diseased 
mind,  believing  itself  to  be  the  victim  of 
persecution  by  anybody  and  everybody. 
First  it  was   the  "  Catholic  priests,"  then 
it  was  "  the  Chorch  of  Rome,  the  police, 
and  all  the  world,"  and  then  it  was  "  the 
Tories."    After  tbat  he  called  again  npon 
Mt.  Wilson  to  know  what   had  been  done 
for  him.  when  Mr.  Wilson,  to  soothe  bira, 
told  him  tbat  be  had  made  intjuiries ;  and 
promised   to   speak   to  Captain  Milier,  a 
superintendent  of  police.   Again  he  called, 
and  was   told    tbat   Captain   Millei'  said 
there  were  no  such  persecutors,  if  there 
were,  he  should  know  of  it.     The  prisoner 
said   that   Captain   Miller  was   deceiving 
Mr.  Wilson,  as  be  knew  tbat  bis  peraecn- 
tora  were  more  active  than  ever ;    that 
they  gave  him  no  rest  day  or  night ;  t 
his  health  was  suSering,  and   that 
persecntioaB  be  endured  would  drive  i 
into   a   consumption .      Mark   that    ate 
ment,  gentlemen ;  couple  it  with  the  >. 
claration  he  made  after  be  was  app; 
bended,  and  it  will  enable  you  to  judge 
of  the  state  of  the  man's  mind  at  the  time 
he  made  tbat  declaration.    Again  be  goes 
away;  he  does  not  come  back  again  fo: 
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some  months,  when  ho  returns  to  talk 
again  of  his  persecators.  This  was  in  the 
Bammer,  and  the  time  waB  drawing  nigh 
to  the  period  of  this  unhappy  deeo.  Mr. 
Wilson  will  tell  you,  gentlemen,  that  when 
he  saw  him  at  that  time  his  conduct  had 
become  more  strange,  and  his  conversa- 
tion more  incoherent ;  doubtless  as  time 
progressed  his  disorder  was  becoming 
worse.  Having  got  rid  of  him,  Mr.  WiU 
son  does  that  which  affords  the  best  test 
of  the  sincerity  of  the  conviction  he  will 
express  lo  you — namely,  that  he  believed 
the  man  to  be  insane.  He  goes  to  the 
man's  father  and  tells  him  that,  in  his 
opinion,  it  was  unfitting  for  his  son  any 
longer  to  be  left  at  large. 

[The  prisoner  also  applied  to  Mr. 
Turner,  who  gave  the  same  advice  to  his 
father.]  Would  to  God  that  advice  had 
been  listened  to  I  Would  to  God  that 
warning  voice  had  produced  the  effect 
which  was  intended!  Then  this  melan- 
choly catastrophe  might  have  been  pre- 
vented! By  judicious  medical  treatment 
the  man  might  have  been  restored  to 
reason,  or,  at  all  events,  such  means 
might  have  been  resorted  to  as  the  law 
allows  for  the  protection  of  society.  Ob, 
then,  what  different  results  would  have 
been  produced !  The  unhappy  prisoner 
might  have  been  spared  the  horror  of 
having  imbrued  his  hand  in  the  blood 
of  a  fellow  creature;  he  would  have  been 
spared  the  having  to  stand  to-day  at  that 
bar  on  his  trial  for  having  committed  the 
worst  crime  of  which  human  nature  is 
capable ;  as  it  now  is,  his  only  trust  must 
be  in  your  good  sense,  judgment,  and 
humanity,  in  the  opinion  of  which  you 
may  form  upon  the  evidence  which  those 
who  come  from  a  distant  part  to  throw  a 
light  on  the  subject  will  give  you,  and  in 
such  aid  as  my  humble  capacity  enables 
me  to  afford  him.  So  much,  gentlemen, 
for  the  evidence  I  shall  give  with  respect 
to  the  origin  of  this  wretched  assassination. 

[The  evidence  called  by  the  Solicitor 
General  does  not  in  the  slightest  degree 
negative  t  he  case  of  insanitv  which  the 
witnesses  will  clearly  establish.  It  is  that 
sort  of  negative  testimony  which  can  only 
spring  either  from  the  absence  of  all  op- 
portunity of  observation,  or  from  want  of 
Attention  to  the  matter  in  question.] 

I  now  come,  gentlemen,  to  the  act  itself, 

./ith  which  the  prisoner  now  stands  charged . 

"he  Solicitor  General  has  said  that  you  are 

lOt  from  the  nature  of  the  act  itself,  to  draw 

an  inference  as  to  the  state  of  mind  of  the 

■person  committing  it.    My  learned  friend 

put  the  proposition  rather  vaguely,  but  I 

oan  scarcely  suppose  that  he  meant  what  I 

have  just  said  to  the  full  extent  of  the 

'crms.    He  might  have  meant  either  that 

ou  were  not  necessarily  to  infer  from  the 
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nature  of  the  act,  from  its  atrocity  and 
the  absence  of  all  probable  impelling 
motives,  the  insanity  of  the  person  com- 
mitting it,  that  is  to  say,  that  you  wero 
not  to  infer  it  conclusively  from  those 
circumstances  alone,  or  he  might  have 
meant  that  the  nature  of  the  act  itself 
ought  not  at  all  to  be  an  ingredient  in  form- 
ing a  judgment  of  the  state  of  the  party 
committing  it.  Now,  if  my  learned  friend 
could  have  meant  this  last  proposition,  I 
must  say,  that  with  all  my  respect  for 
him,  I  should  be  compelled  boldly  to  differ 
from  him,  and  to  dissent  altogether  from 
a  proposition,  so  monstrous  as  that  would 
seem  to  be.  If  it  be  found  that  an  act  is 
done,  for  which  he  who  committed  it  was 
without  any  of  those  motives  which 
usually  actuate  men  in  a  state  of  sanity 
to  wickedness  and  crime,  if  the  whole 
circumstances  connected  with  the  perpe- 
tration of  that  act  tend  to  show  that  it 
was  one  wholly  inconsistent  with  the  re- 
lation towards  the  surrounding  world  of 
the  party  committing  it,  am  I,  in  such  a 
case,  to  be  told  that  I  am  to  draw  no  in- 
ference at  all  from  the  nature  of  the  act 
itself  Y  I  am  sure,  gentlemen,  you  will 
not  allow  your  minds  to  be  influenced  and 
misled  by  any  such  proposition.  Yon 
nrast  looK  to  the  act,  not  conclusively, 
indeed,  but  in  connexion  with  the  other 
leading  circumstances  of  the  case.  What 
is  the  act  P  In  the  broad  face  of  day,  in 
the  presence  of  sun-ounding  numbers,  in 
one  of  the  great  and  busy  thoroughfares 
of  this  peopled  metropolis,  with  the  cer- 
tainty of  detection,  and  the  impossibility 
of  flight,  with  the  inevitable  certainty  of 
the  terrible  punishment  awarded  to  such 
a  deed,  a  man  takes  away  the  life  from 
one  who  (in  any  view  of  the  case)  had 
never,  in  thought,  word,  or  deed,  done  to 
the  perpetrator  of  that  act  the  faintest 
vestige  of  an  injury,  from  one  who,  as  my 
learned  friend  yesterday  described  him, 
was  of  so  mild  a  nature  that  he  would  not 
injure  any  being  that  had  life,  does  this 
in  the  total  absence  of  all  motive,  with  the 
certainty  of  inevitable  detection,  and  of 
equally  inevitable  punishment;  yet  you 
are  told  by  my  learned  friend  that  you  are 
not  to  let  the  nature  and  the  circumstances 
of  such  an  act  enter  into  your  judgment 
as  to  whether  the  person  so  committing 
it  was  sane  or  not.  Who  is  there  who,  not 
having  his  judgment  overclouded  by  tho 
indignation  which  the  very  mention  of 
such  a  deed  is  calculated  to  excite,  could 
bring  for  a  single  moment  his  dispas- 
sionate reason  to  bear  upon  the  nature  of 
the  case  whose  mind  would  not  suggest 
that  the  act  must  be  that  of  a  frenzied 
lunatic  and  not  of  one  possessed  of  his 
senses?  My  learned  fnend  says  that, 
nevertheless,   you  are  not  to  look  to  the 
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question  of  motive,  and  he  appeals  to 
history  for  instances  where  fanaticism  and 
enthusiasm  have  operated  on  ill-regalated 
minds  to  induce  them  to  commit  similar 
crimes.  I  might  possibly  object  that 
these  instances  are  not  strictly  in  evi- 
dence before  you,  but  I  will  not  adopt 
sucti  a  course.  I  admit  that  in  order  to 
understand  the  nature  of  insanity  aright 
we  must  look  beyond  the  evidence  in  the 
particular  case.  I  will  travel,  therefore, 
with  my  learned  friend  beyond  the  facts 
now  before  you,  and  will  turn  to  history 
in  order  to  aid  our  judgment.  I  concede 
to  him  that  fanaticism  and  enthusiasm 
operating  on  ill-regulated  minds  have 
produced  similar  disastrous  results  on 
former  occa^sions.  But  look  at  the  mode 
in  which  those  motives  operated  on  the 
minds  of  the  criminals.  The  religious 
fanatic  sharpened  his  steel  against  his 
sovereign's  life,  because  he  was  told  by  a 
fanatic^  priestiiood  that  he  was  doing  a 
service  to  God  and  to  religion,  that  he 
was  devoting  himself  by  that  act  to  the 
maintenance  of  God's  religion,  and  that, 
while  incurring  an  earthly  martyrdom,  he 
was  also  ensuring  to  himself  an  everlasting 
reward.  Again,  I  admit  that  political 
enthusiasm  has  urged  on  others  to  similar 
crimes.  Why  P  Because  they  acted  under 
the  belief  that  in  some  great  emergency, 
while  they  were  sacrificing  the  moral  law, 
they  were  ensuring  the  welfare  of  their 
countrj^.  They  were  impelled  by  fana- 
ticism in  another  form,  oy  political  en- 
thusiasm, by  misdirected  and  ^ill-guided 
notions  of  patriotism.  Political  enthu- 
siasm !  Where  in  this  case  is  there  a 
single  trace  of  the  existence  of  such  a 
sentiment  in  the  mind  of  the  assassin? 
Where  has  the  evidence  for  the  prosecu- 
tion furnished  you  with  a  single  instance 
of  political  extravagance  on  the  part  of 
this  man  P  Is  he  shown  to  have  taken  a 
strong  and  active  part  in  political  matters  P 
Did  he  attend  political  meetings  P  Is  he 
shown  to  have  been  a  man  of  ill-guided, 
strong,  and  enthusiastic  political  senti- 
ments P  There  is  not  a  tittle  of  evidence 
on  that  subject.  Many  among  us  enter- 
tain strong  political  opinions.  I  do  not 
disclaim  them  myself.  I  entertain  them, 
and  most  strongly  too ;  but  if  I  believed 
that  they  would  make  me  love,  cherish, 
esteem,  or  honour  any  human  being  the 
less  on  account  of  his  holding  different 
opinions  I  would  renounce  politics  for 
ever,  for  I  would  rather  live  under  the 
most  despotical  and  slavish  government 
than  forego  aught  of  those  feelings  of 
humanity  which  are  the  charm  of  human 
life,  and  without  which  this  world  would 
be  a  wilderness.  {The  prisoner  had  no 
animosity  against  Sir  Robert  Peel,  for 
whom  he  is  said  to   have  mistaken  Mr. 


Drummond.l  There  is  no  evidence  to 
show  that  he  did  intend  to  shoot  Sir  B, 
Peel,  save  that  of  the  policeman.  I  hardly 
know  whether  I  am  not  throwing  away 
time  in  devoting  a  single  observation  to 
the  evidence  of  a  man  whose  own  state- 
ment justifies  me  in  saying  that  he  was 
acting  a  thoroughly  treacherous  part;  a 
man  who  now  shows  himself  in  his  true 
colours,  an  inquisitor  and  a  spy ;  but  who 
then,  in  the  garb  of  fairness  and  honesty, 
sought  to  worm  himself  into  the  secrets  of 
the  unhappy  man  at  the  bar.  I  allude  to 
the  statement  made  bofore  the  ma^trate 
as  to  the  conversation  he  had  with  the 
prisoner.  Having  gently  insinuated  him- 
self into  the  man's  confidence,  he  asks  a 
question  as  to  the  identity  of  the  indi- 
vidual who  had  been  shot.  The  answers 
he  says  the  prisoner  gave  may  be  true  or 
false ;  the  statement  of  that  witness  may 
be  consistent  with  truth,  or  it  may  be  a 
fabrication ;  I  know  not,  care  not.  Sure 
I  am  of  this,  that  whatever  may  be  the 
nature  of  the  crime  with  which  a  man 
may  stand  chared,  a  British  jury  will 
hesitate  to  admit  any  one  single  fact 
which  is  an  essential  ingredient  in  the 
proof  of  the  case,  on  the  unsupported  tes- 
timony of  an  individual  who  has  mani- 
fested so  much  black  perfidy,  which  will 
remain  indelibly  stamped  upon  his  cha- 
racter. If  the  statement  were  true,  why 
should  it  rest  upon  the  evidence  of  that 
policeman  only,  when  it  is  clear  that  at 
part  of  the  conversation  at  least  there  was 
also  a  constable  present  P  But  I  really 
waste  time  upon  this  part  of  the  case,  and 
I  will  proceed  at  once  to  a  more  important 
point,  namely,  the  conduce  of  the  prisoner 
nimself  after  he  had  been  brought  before 
the  magistrates. 

And  this  brings  me  to  the  question, 
whether  or  not  the  delusion  under  which 
the  prisoner  previously  laboured  existed 
in  his  mind  at  the  time  the  act  was  done 
with  which  he  now  stands  charged,  and 
in  truth  was  the  cause  of  that  acbP     I 
have  already  laid  before  you  circumstances 
(and    they  will  be  proved   in    evidence) 
which  establish  beyond    all  controversy 
the  existence  of  a  delusion,  exercising  a 
blind  and  imperious  influence  over  the 
man  ;  and  I  have  only  further  to  establish, 
that  the  delusion  led  to  the  act,  and  was 
subsisting  at  the  time  that  act  was  d( 
But  surely  it  would  be  most  monstz 
and  unjust  to  say  that  the  same  degree 
delusion  which  prevailed  eighteen  mon 
or  two  years  before,  did  not  exist  at  i 
time  of  his  committing  the  act.    Wl 
was  his  statement  before  the  magistral 
He  said : — 

"  The  Tories  in  my  native  city  have  compel 
me  to  do  this.     They  follow  and  persecute 
wherever  I  go,  and  have  entirely  defitroyed 
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peace  of  mind.  They  followed  me  to  France, 
mto  Scotland,  and  all  over  England;  in  fact, 
they  follow  me  wherever  I  go.  I  can  get  no 
rest  for  them  night  or  day.  I  cannot  sleep  at 
night  in  consequence  of  the  coarse  they  pursue 
towards  me.  I  believe  they  have  driven  me 
into  a  consumption.  I  am  sure  I  shall  never  be 
the  man  I  formerly  was.  I  used  to  have  good 
health  and  strength,  but  I  have  not  now-  They 
have  accused  me  of  crimes  of  which  I  am  not 
guilty ;  they  do  everything  in  their  power  to 
harass  and  persecnte  me ;  in  fact,  they  wish  to 
murder  me.  It  can  be  proved  by  evidence ; 
that's  all  I  have  to  say." 

Save  only  that  the  enemies  he  spoke  of 
and  their  persecution  were  the  phantoms 
of  a  disoroered  mind,  his  statement  was 
true.    True  it  was  that  he  was  a  diderent 
man,  in  health  of  bod^,  and  in  health  of 
mind,  quite  different  m  the  regulation  of 
his  passions  and  propensities ;  he  that  at 
home  had  been  a  quiet,  calm,  inoffensive 
man,   one   who    never   raised   his    hand 
against  a  human  being  or  created  thing, 
had  been  converted  by  the  pressure  of 
imaginary  evils  into  a  shedder  of  human 
blood.    This  statement  of  the  prisoner, 
which   doubtless,  at    first,  was  received 
with  suspicion,  shows,  when  coupled  with 
his  previous  history,  in  a  totally  different 
li^ht,  and  now  cannot  be  regarded  other- 
wise than  as  the  true  and  genuine  expres- 
sion of  the  feelings  which  were  alive  in 
his  breast.    No  wonder  that  in  the  first 
excitement  of  popular  feeling  such  a  state- 
ment should   DC  unfavourably  received ; 
the  people  had  seen  an  innocent  and  un- 
offending man  perish  by  the  hand  of  an 
assassin ;  they  were  justified  in  viewing 
with  distrust  manifestations  of  insanity, 
which  might  be  only  assumed  ;  but  now, 
when  the  fearful  delusions  under  which 
this  man  has  so  long  laboured  are  made 
clearlv  known  to  you,  the  whole  matter 
will,  I  am  sure,  be  regarded  by  you  under 
a  totally  different  aspect.    But  then  the 
Solicitor  General  speciously  asks,  whether 
this  is  not  the  case  of  a  man  feigning  and 
simulating  insanity  in  order  to  avoid  the 
consequences  of  his  crime  P    It  is  not  so  ; 
it  is  the  case  of  a  man  who  manifested, 
after  the  deed  was  done,  the  same  delu- 
sion, which  will  be  proved  to  have  been 
present  in  his  mind  for  months,  nay,  years 
~  )re  the  act  was  committed.    But  I  shall 
leave  this  part  of  the  case  upon  the 
ioner's    statement    alone,    for    I    am 
>bled  to  lay  before  you  evidence  that 
11  satisfy  your  minds  of  the  prisoner's 
■anity  since  he  has  been  confined  within 
^  waUs  of  a  prison.    He  has  been  visited 
members  of  the  medical  profession,  of 
)  highest  intelligence  and  the  greatest 
U,  not  chosen  by  the  prisoner  himself, 
i  some  of  them  selected  by  his  friends, 
'  otters  deputed  by  the  Grovernment 


which  my  honourable  and  learned  friend 
the  Solicitor   General  represents  on   the 
present  occasion.    They  visited  the  pri- 
soner  together  several   times ;   they  to- 
gether heard  the  questions  put  to  him, 
and    noted   the   answers   he   gave.     My 
learned  friend  has  accurately  told  you  the 
nature  of  the  defence  I  have  to  offer ;  ho 
has  sought  to  anticipate  it  by  evidence  to 
establish  the  prisoner's  sanity.    How  is  it, 
then,  that  the  medical  men  employed  by 
the  Crown  have  not  been  called  P    Why, 
my  learned  friend  has  now  beside  him, 
within  his  arm's  reach,  two  of  the  medical 
gentlemen  sent  by  the  G-ovemment,  and 
he  has  not  dared  to  call  them.    My  learned 
friend  knew  (because  their  opinions  have 
been  communicated  to  the  Grovernment 
and  to  my  learned  friend)  that  the  man 
was  mad,  and  in  justice  to  the  public 
and    to    the    prisoner    those    gentlemen 
ought  to  have  been  brought  forward.    I 
was   astonished  when   the  case  for  the 
prosecution  was  closed  without  those  two 
witnesses  being  called.     They  sat  within 
my   learned    friend's   call,  and    yet    my 
learned  friend,  in  the  exercise  of  the  dis- 
cretion which  is  his  characteristic,  dared 
not  put  them  in  the  witness-box.    Their 
testimony  is,  however,  upon  record;   it 
requires  not  their  delivery  by  their  own 
mouths  of  the  opinions  I  know  them  to 
entertain ;  their  absence  from  the  witness- 
box  speaks   trumpet-tongued   as  to  the 
opinions  they  were  ready  to  pronounce ; 
and  when  I  call  before  you  the  medical 
gentlemen  who  have  attended  at  the  re- 
quest of  the  friends  of  the  prisoner,  and 
have  communicated  with  this  poor  deluded 
maniac,  and  it  is  found  that  their  opinions 
correspond  in  all  particulars,  there  will 
not  be  left  a  shadow  of  doubt  that  this 
was  no  simulated  insanity,  but  a  real  de- 
lusion, by  which  the  prisoner  was  deprived 
of  all  possibility  of  self-control,  and  which 
left  him  a  prey  to  violent  passions  and 
frenzied  impulses. 

I  know  there  has  been  much  said  of 
the  danger  of  admitting  a  defence  of  this 
kind.  I  do  not  dispute  it ;  it  is  a  defence 
at  which  it  is  the  province  of  a  court 
and  jury  to  look  with  care.  True,  it  is 
a  defence  easily  made,  but  it  is  a  defence 
which  the  sagacity  of  courts  and  juries 

?revent8  being  too  easily  estabhshed. 
f  an  offender  should  first  suggest  in- 
sanity as  a  defence  after  the  perpetration 
of  a  crime,  the  eye  of  suspicion  would 
naturally  rest  upon  such  a  defence.  Here, 
however,  there  can  be  no  pretence  for 
saying  there  is  the  slightest  reason  to 
believe  that  this  was  a  case  of  feigning 
and  simulation,  when  I  shall  have  proved 
the  existence  of  the  delusion  for  the  space 
of  two  long  years  before,  as  well  as  its 
continuance  since,  the  act  was  committed* 
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When  I  have  proved  this,  my  learned 
friend  will  not  dream  of  contending  that 
this  is  a  case  of  Himnlation.  Again,  I  ask, 
is  there  no  diutinction  between  the  manner 
in  which  the  common  mnrderer  who  acts 
under  the  impulse  of  ordinary  motivi 
executes  his  pnrposo,  and  that  of  the  ui 
happy  maniac  who,  in  self-defence  as  1 
tbiiDcB,  slays  one  who  in  his  delnsion  ho 
fancies  is  attacking  him  P  There  is  every 
distinction.  The  ordinary  mnrderer  not 
only  lays  plans  for  the  eiecation  of  his 
designs ;  not  only  selects  time  and  place 
best  Bnit«d  to  his  purpose ;  but  when  anc- 
ccBsfiil,  he  either  flies  from  the  scene  of 
his  enormities,  or  makes  every  effort  to 
avoid  discovery.  The  maniac,  on  the 
trary,  for  the  mosi  part,  consults  noi 
the  usual  conveniences  of  crime ;  he 
upon  bis  victim  with  a  blind  fury,  perhaps 
in  the  presence  of  a  mnltitade,  a^  if  ex- 
pressly to  court  observation,  and  without 
a  thought  of  escape  or  flight ;  not  nnfre- 
quently  he  volnntarily  surrenders  himself 
to  the  constituted  authorities.  When,  as 
is  sometimes  the  case,  be  preparer  tbe 
means,  and  calmly  and  dclibemtely  e!ce- 
cules  his  project,  his  subsequent  conduct 
is  still  the  same  as  in  the  former  instance. 
The  criminal  often  has  accomplices,  and 
always  vicious  asiiociatos ;  the  maniac  has 
neither,  Wbat  was  tbo  case  in  the  preaent 
instance  P  The  prisoner  does  not  attempt 
to  escape ;  he  acts  coolly  and  deliberately ; 
he  shows  himself  to  be  a  maniac  seeking 
only  tbe  gratiGcation  of  his  involuntary 
impulse;  he  made  no  attempt  to  secure 
bis  own  safely  by  flight  or  escape,  though 
he  knew  that  the  noise  of  bis  tirsb  pistol 
must  have  attracted  attention  to  the  spot ; 
though  be  saw  Mr.  Drumjiwnd'*  coat  in 
flames,  and  his  victim  staggering  under 
the  shot,  thoDgh  he  mast  have  known 
that  his  purpose  was  effected,  instead  of 
thinking  of  nimself,  bo  drew  forth  the 
other  pistol,  with   a  deliberate  intent  be 

fiassed  it  from  one  hand  to  the  other,  he 
evelled  it  at  his  victim,  and  when  the 
policeman  had  even  seized  him,  still  tbe 
Btruggle  was  not  to  escape,  but  to  raise 
his  arm  and  to  carry  out  the  raging  im- 
pulse of  bis  burning  and  fevered  brain. 
A  common  murderer  would  have  acted  in 
n  diflerent  manner ;  ho  would  have  chosen 
a  different  time,  a  different  place ;  he 
would  have  sought  safety  by  escape. 
Gentlemen,  I  have  mentioned  that  I  shall 
call  medical  men  of  the  highest  rank  in 
the  profesaion ;  men  who  have  frequently 
been  employed  by  tho  Government  in 
cases  of  this  nature,  and  upon  whose  cha- 
racters the  stamp  of  the  highest  approba* 
tion  has  thus  been  placed.  They  will  state 
the  result  of  their  eiaminations  of  the 
prisoner,  and  their  evidence  npon  the 
whole  will  be  such  as  to  leave  no  other 


than  a  firm  convictioi 
1  shall  also  call  the  sn 
whose  daty  it  has  bee 
and  whose  facilities  o 
therefore  bscn  such  a 
come  to  a  sound  coi 
besides,  was  directed 
attention  to  the  stat* 
mind.  My  friend  has 
call  him.  IwillcaU  h 
from  that  gentleman  I 
liberate  ana  impartial 
that  tbe  prisoner  is  lal 
bid  insanity,  which  ta 
all  power  of  aelf-oonti 

not  responsible  for  his 

proved  these  things,  I  think  the  defence 
will  be  complete.  I  do  not  put  this  caas 
forward  as  one  of  total  insani^  i  it  is  a 
case  of  delusion,  and  I  say  so  from  sources 


show  the  distinction  between  partial  delu- 
sion and  complete  perversion  and  prostra- 
tion of  intellect.  I  may,  however,  perhaps 
be  allowed  to  refer  to  one  more  author  on 
this  subject.  I  allude  to  M.  Marc,  phy- 
sician to  the  King  of  the  French,  and  ono 
of  tho  most  profound  investigators  of  this 
disease.  1  will  translate  the  passage  as  T 
proceed.  M.  Mare,  in  hia  treatise  "De  I» 
Folie,"  says(a)  :— 

"  Homicidal  moaomania  is  a  pariisl  delncion 
characteriKd  by  un  impulse,  more  or  less  violent, 
to  murder ;  just  as  Buicidsl  moaomania  is  a 
partial  deliisian  chnracleriied  bj  a  diapogition, 
more  or  teas  voluntary,  to  destroy  oneself.  This 
raonomanta  preftenli  two  verj  dblinct  forms. 
In  tome  coses  the  murder  is  provoked  by  an 
iDtemal  but  Tavio);  conviction,  by  the  eicite- 
ment  of  a  wandering  imagination,  by  a  false 
reoBoniiig,  or  by  the  passions  in  deliriutn.  The 
monomuniac  is  impclk-d  by  Home  motive  obvious 
but  irrationsl ;  he  always  exhibits  sufficient  sigQi 
of  partial  delirium,  of  the  intelligence  Or  of  the 
affections.  Sometimes  his  conicicoce  luakes 
him  turn  with  horror  from  the  act  which  he  is 
about  to  commit ;  but  his  irill  ia  overcome  by 
the  violence  of  his  impulse  ;  the  man  is  deprived 
liberty  ;  be  is  a  prey  to  a  partial 


deliri 


the  other  cases  the  homicidal  monomaniac  does 
not  present  any  alteration  of  the  iDtclli^reoce  or 
affections  \  he  is  carried  away  by  a  blind  in- 
stinct, by  something  indeSnable,  which  impeU 
him  to  kill," 

I  think,  gentlemen,  I  have  sufficit 
dwelt  upon  the  authorities  which 
throw  light  upon  this  inquiry.  I  tr 
that  I  have  satiaflod  you  hj  these  ant 
rities,  that  tho  disease  of  partial  iusan 
can  exist — that  it  can  lead  to  a  partial 
total  aberration  of  the  moral  senses  a 
affections,  which  may  render  the  wretc! 
patient   incapable   of  resisting  the    d( 


(o>  M.  Marc,  De  la  I'olie,  p.  35. 
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sion,  and  lead  him  to  commit  crimes  for 
which  morally  he  cannot  be  held  to  be 
responsible,  and  in  respect  of  which, 
when  snch  a  case  is  established,  he  is 
withdrawn  from  the  operation  of  human 
laws.  I  proceed  now  to  lay  the  evidence 
before  yon.  In  doing  so  I  shall  give  my 
learned  friend  the  Solicitor  General  the 
opportunity  of  a  reply.  In  this  case  it 
will  be  of  considerable  advantage,  for  he 
will  have  the  opportunity  of  addressing 
you,  and  commenting  on  the  evidence 
after  it  all  shall  have  been  given  ;  whereas 
I  can  only  anticipate  what  it  may  be. 
Many  facts  may  be  spoken  to  by  the  wit- 
nesses— many  important  observations  may 
fall  from  them — on  which  I  shall  be  de- 
prived of  all  comment,  (a)  The  arguments 
which  my  friend's  profound  experience 
and  his  great  le^al  accjuirements  may 
suggest  are  yet  within  his  own  mind ;  I 
can  but  dimly  anticipate  them.  If  any 
advantage  should  exist  in  such  a  case, 
surely  it  should  not  be  on  the  part  of  the 
prosecution,  but  of  the  prisoner.  And 
my  learned  friend,  moreover,  will  have 
the  immense  advantage  resulting  from 
that  commanding  talent  before  which  we 
all  bow  down.  But  I  know  that  he  will 
prolonc^  to  the  end  of  this  eventful  trial 
that  calm  and  dispassionate  bearing,  that 
dignified  and  appropriate  forbearance 
which  sat  so  gracefully  on  him  yesterday. 
Gentlemen,  my  task  is  at  an  end.  I  have 
received  at  yoar  hands,  and  at  the  hands 
of  the  Court,  a  degree  of  considerate  at- 
tention for  which  I  owe  you  my  most 
grateful  acknowledgments.  I  ought  to 
apologize  to  my  lords  and  to  you  for  the 
length  of  time  that  I  have  detained  you ; 
but  you  know  the  arduous  and  anxious 
duty  which  I  have  had  to  perform,  and 
you  will  pardon  me.  From  the  beginning 
to  the  end  I  have  felt  my  inadequacy  to 
discharge  it ;  but  1  have  fulfilled  it  to  the 
best  of  my  poor  ability.  The  rest  is  with 
you.  I  am  sure  that  my  observations  in 
all  that  deserves  consideration  will  be 
well  weighed  by  you,  and  I  am  convinced 
that  the  facts  of  this  case,  and  the  evi- 
dence adduced  in  support  of  them,  will  be 
listened  to  by  you  with  the  most  anxious 
and  Bcrnpulons  attention.  You  can  have 
but  one  object — to  administer  the  laW  ac- 
cording to  justice  and  to  truth ;  and  may 
hat  great  Being  from  whom  all  truth 
n-oceeds  guide  you  in  this  solemn  inquiry, 
<hat  when  hereafter  the  proceedings  of 

(a)  The  right  of  suinmiDg  up  the  evidence  in 
cases  of  felony  and  misdemeanor  was  conferred 
on  prisoners  and  their  counsel  in  ISG.*)  by  28  &  29 
Vict.  c.  18.  8.  2  (Denman's  Act).  Similar  pro- 
visions had  already  been  enacted  as  regards  civil 
trials  by  the  Common  Law  Procedure  Act,  1854, 
^7&  18  Vict.  c.  125.8.  18. 


this  memorable  day,  and  their  result  shall 
be  scanned  by  other  minds,  they  may 
bear  testimony  that  you  have  rightly  done 
your  duty  ;  and,  what  to  you  is  far  more 
important,  that  when  hereafter  in  the  re- 
tirement of  your  own  homes,  and  the 
secrecy  of  your  own  thoughts,  you  reverb 
to  the  part  you  have  taken  in  the  business 
of  this  day,  you  may  look  back  with  satis- 
fied consciences  and  tranquil  breasts  on 
the  verdict  you  will  this  day  have  given. 
Gentlemen,  the  life  of  the  prisoner  is  in 
your  hands  ;  it  is  for  you  to  say  whether 
you  will  visit  one  on  whom  God  has  been 
pleased  to  bring  the  heaviest  of  all  human 
calamities — the  most  painful,  the  most 
appalling  of  all  mortal  ills — ^with  the  con- 
sequences of  an  act  which  most  undoubt- 
edly, but  for  this  calamity,  never  would 
have  been  committed.  It  is  for  you  to 
say  whether  you  will  consign  a  fellow 
being  under  such  circumstances  to  a  pain- 
ful and  ignominious  death.  May  Grod 
protect  both  you  and  him  from  the  con- 
seouences  of  erring  reason  and  mistaken 
judgment !  In  conclusion,  let  me  remind 
you,  that  though  you  do  not  punish  the 
prisoner  for  an  offence  committed  at  a 
time  when  he  was  unconscious  of  wrong, 
you  have,  on  the  other  hand,  the  power  of 
causing  bim  to  be  placed  in  an  asylum 

Erovided  by  the  mercy  of  the  law,  whore 
e  will  be  protected  from  the  conse- 
quences of  his  own  delusions,  and  society 
will  be  secured  from  the  danger  of  his 
acts.  With  these  observations  I  trust  the 
case  in  your  hands,  with  the  full  convic- 
tion that  justice  will  be  upheld  in  the 
verdict  to  which  you  shall  come. 

Daniel  M'Kaughton. — Examined  by 
dlarkson, 

I  reside  at  Glasgow,  and  am  a  tamer 
by  business.  The  prisoner,  who  is  a 
natural  son  of  mine,  was  apprenticed  to 
me,  and  after  he  had  sei'vcd  about  four 
years  and  a  half  became  my  journeyman, 
in  which  capacity  he  continued  for  about 
three  years.  When  he  left  me  he  went 
into  business  as  a  turner  on  his  own  ac- 
count, and  was  always  a  very  steady,  in- 
dustrious ]^oung  man,  and  exceedingly 
temperate  in  his  habits.  After  he  went 
into  business  I  did  not  see  him  so  often, 
although  I  saw  him  then  frequently.  He 
seemed  to  me  more  distant  than  formerly, 
but  I  knew  of  no  reason  for  his  being  so. 
He  would  frequently  pass  me  in  the  street 
and  not  speak  to  or  notice  me.  About 
two  years  ago  I  recollect  the  prisoner 
calling  at  mv  house,  and,  upon  seeing  me, 
he  expressed  a  wish  to  have  an  interview 
in  private.  We  went  into  a  room  alone, 
and  he  then  told  me  that  various  prosecu- 
tions had  been  raised  against  him,  and 
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begged  that  I  would  speak  to  the  autho- 
rities of  the  town  upon  the  subject,  in 
order  to  have  a  stop  put  so  them.  He 
particuliu*ly  mentioned  the  name  of  Mr. 
Sherifi*  Alison ^  as  one  of  the  persons  I 
was  to  speak  to.  I  asked  who  the  persons 
were  that  persecuted  him,  and  he  told  me 
that  Mr.  Sheriff  Alison  knew  all  about  it. 
I  told  him  I  was  extremely  sorrv  to  hear 
that  he  was  so  persecuted,  and  endeavoured 
to  persaade  him  that  he  was  labouring 
under  some  mistake.  I  told  him  that  I 
was  not  aware  of  any  person  being  perse- 
cutive  in  Glasgow.  Finding  that  he  was 
labouring  under  some  delusion,  I  said 
nothing  more  upon  the  subject,  but  tried 
to  turn  the  conversation.  We  then  talked 
upon  other  subjects,  upon  all  of  which  he 
spoke  rationally  enough.  He  then  asked 
me  to  get  him  a  situation  in  some  counting 
house  in  Glasgow.  I  promised  him  that  I 
would  endeavour  to  ao  so,  but  told  him 
that  I  thought  he  had,  in  the  6rst  in- 
stance, better  go  to  some  respectable 
teacher,  and  learn  writing  and  arithmetic. 
He  said  he  would  do  so,  and  we  then 
parted.  About  a  week  after  that  inter- 
view he  again  called  upon  me,  and  in- 
quired whether  I  had,  according  to  my 
promise,  caused  the  authorities  to  take 
any  measures  to  prevent  the  persecution, 
which  was  going  on  against  him  P  I  told 
him  that  I  thought  after  our  last  inter- 
view he  would  have  gone  to  school,  and 
banished  all  such  ideas  from  his  mind. 
He  then  said  that  the  persecution  still 
continued,  and  that  he  was  followed  night 
and  day  by  spies ;  wherever  he  went  they 
followed  him.  I  asked  him  who  the  spies 
were,  whether  he  knew  any  of  them,  or 
whether  he  could  point  them  out?  To 
which  he  replied,  tnat  it  would  be  quite 
useless  to  point  them  out,  as  they  were 
always  in  his  presence;  wherever  he 
might  be,  whenever  he  turned  round, 
there  they  were.  I  asked  him  whether  he 
ever  spoke  to  them,  or  they  to  him  P  He 
said  tney  never  spoke  to  him^  but  when- 
ever he  looked  at  them  they  laughed  at 
bim,  and  shook  their  fists  in  his  face,  and 
those  who  had  sticks  shook  them  at  him. 
He  also  said,  that  one  of  the  men,  when- 
ever he  looked  at  him,  threw  straws  in 
in  his  face.  I  asked  him  whether,  if  I 
went  out  with  him,  he  could  point  out 
any  of  the  spies  tome?  He  said,  **0h, 
no ;  if  they  see  anyone  with  me  they  will 
not  follow  at  all;  it  is  only  when  I  am 
alone  that  they  follow  and  annoy  me."  I 
then  asked  him  what  he  thought  they 
meant  by  showing  him  straws  ?  To  which 
he  replied,  he  presumed  it  meant  that  he 
was  to  be  reduced  to  a  state  of  beggary 
by  them.  I  told  him  that  if  he  really  saw 
a  person  with  straws,  in  all  probability  it 
must  be  some  person  out  of  his  mind. 


After  some  further  conyersation  in  the 
same  strain,  he  begged  of  me,  nay,  in- 
sisted upon  my  calling  on  Mr.  Sheriff 
Bell.  I  then  promised  him  that  I  would 
see  Sheriff  Bell  upon  the  subject.  In 
about  a  week  he  called  upon  me  a  third 
time,  and  asked  whether  I  had  seen  Sheriff 
Bell.  I  told  him  I  had  not.  He  then 
said  the  persecution  still  continued,  and 
inquired  why  I  had  not  seen  Sheriff  BM 
according  to  my  promise,  as  he  knew  all 
about  the  matter.  I  saw  nothing  more  of 
him  for  a  considerable  time,  and  I  then 
accidentally  met  him  on  the  road,  a  short 
distance  (about  four  miles)  from  Glasgow. 
We  had  a  conversation  for  upwards  of  an 
hour,  and  the  chief  topic  was  the  perse- 
cution he  was  enduring ;  he  said  he  had 
left  Glasgow,  and  had  gone  to  England, 
and  even  to  France,  to  get  rid  of  the  spies, 
but  they  still  followed  him ;  the  moment 
he  landed  in  France  there  they  were  also. 
After  that  interview  he  called  upon  me 
again,  and  requested  that  I  would  prevail 
upon  the  authorities,  particularly  Sheriffs 
Alison  and  Bell,  to  put  an  immediate  stop 
to  the  persecution.  On  that  occasion  X 
reasoned  with  him  for  some  time  upon  the 
folly  and  absurdity  of  supposing  that  such 
a  conspiracy  existed  against  him,  and 
assured  him  that  such  was  not  the  ease  ; 
and  I  then  thought  that  the  impression 
was  effaced.  He  again  spoke  to  me  about 
getting  him  a  situation,  and  I  promised  I 
would  do  so.  Between  that  interview  and 
the  month  of  September  he  called  upon 
me  several  times,  and  always  requested 
me  to  see  the  authorities  upon  the  subject. 
I  never  saw  any  of  the  civil  authorities,  as 
I  saw  that  he  was  labouring  under  some 
extraordinary  delusion,  and  therefore  con- 
sidered it  quite  unnecessary. 

Cross-examined  by  the  Solicitor  General. 

The  last  inter  v^iew  I  had  with  him  was 
in  August  last,  shortly  before  he  came  to 
London.    When  he  was  apprenticed  to  me 
he  lived  in  my  house,  but  wnik^ajoumey- 
man  he  went  into  lodgings.^"*2^^yjjot 
know  his  reason  for  leaving  my  nousJl^. 
but  it  certainly  was  not  on  account  of  any 
quarrel.     He  did  not  go  into  business  for  ^ 
himself  before  he  left  my  house,  nor  till  i 
some  time  afterwards.    I  believe  he  went ' 
into  business  for  himself  because  he  felt  , 
dissatisfied  at  my  not  letting  him  have 
share  of  my  little  business. 

Did  he  ask  you  to  take  him  into  part 
nershipP — Yes,  he  did ;  but  I  refused,  be- 
cause I  had  some  younger  children  to 
provide  for.  After  he  went  into  business 
we  very  seldom  spoke.  For  a  long  time  I 
think  he  fancied  that  I  was  annoyed  be- 
cause he  took  some  of  my  business  from 
me,  which  was  not  the  case.    I  know  that 
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his  shop  WAS  in  Stockwell  Street,  but  I 
never  went  there.  He  carried  on  business 
in  Stockwell  Street  for  about  five  years, 
and  disposed  of  it  two  years  ago.  We 
were  not  at  all  upon  the  terms  that  a 
father  and  son  usually  are.  At  timos 
party  politics  run  very  high  at  Glasgow. 

At  the  time  the  conversations  you  have 
been  mentioning  occurred,  what  was  your 
opinion  with  respect  to  your  son's  mind  P 
— It  certainly  was  my  impression  that  his 
intellects  were  impaired. 

Did  you  consult  any  medical  gentle- 
man P — I  did  not,  because  I  thouc^t  the 
delusions  under  which  he  was  labouring 
would  eventually  pass  away. 

Then  am  I  to  understand  that  upon  all 
other  subjects  he  conversed  rationally  P — 
Yes,  upon  all  subjects  except  the  one  I 
have  mentioned. 

Be-examined  by  Glarhson. 

The  prisoner  continued  to  work  at  my 
shop  after  he  left  my  house.  He  fre- 
quently passed  me  in  the  street  without 
taking  the  slightest  notice ;  it  was  his  own 
act  to  do  so,  not  mine.  He  was  always  a 
very  harmless,  inoffensive  youth,  and  ap- 
peared harmless  when  labouring  under 
those  delusions.  I  never  heard  of  his 
having  evinced  any  disposition  to  do  any 
injury  either  to  himself  or  anyone  else. 

William  Oilchriat. — Examined  by  Bodkin. 

I  am  a  printer  in  Grlasgow.  I  have  known 
the  prisoner  since  the  year  1834.  I  lodged 
with  him  at  Gorbals.  We  slept  in  the 
same  bed.  The  prisoner  used  frequently 
to  get  up  in  the  night  and  walk  about  the 
room,  uttering  incoherent  sentences,  and 
making  use  of  such  ejaculations  as  '*  By 
Jove,"  "My  Gtod."  He  uttered  them  in 
a  very  serious  manner,  but  not  in  a  very 
loud  tone.  Sometimes  he  would  walk 
about  the  room  by  the  hour  together 
whilst  undressed,  and  then  return  to  bed. 
Such  conduct  occurred  from  time  to  time 
during  the  whole  period  we  lodged  to- 
gether. His  conduct  was  always  that  of 
a  mild,  inoffensive,  and  humane  man.  I 
have  frequently  seen  him,  when  we  have 
been  going  out  to  take  a  walk,  put  crumbs 
of  bread  into  his  pocket  to  feed  the  birds 
with.  He  appeared  to  be  very  fond  of 
children,  and  I  have  observed  him  watch 
the  children  at  play  for  hours  ;  he  said  he 
liked  to  see  their  innocence.  The  last 
time  I  saw  the  prisoner  was  in  July  1842, 
when  we  walked  together  for  a  short  dis- 
tance. I  thought  he  was  altered,  both  in 
manner  and  appeeurance,  for  when  I  looked 
at  him  he  always  dropped  down  his  head 
and  looked  on  the  ground.  His  conver- 
sation was  not  BO  connected  as  formerly. 


I  have  known  the  prisoner  burst  out  into 
immodei-ate  fits  of  laughter  without  any 
cause  whatever ;  at  other  times  he  would 
moan.  I  never  knew  him  to  attend  any 
political  meetings,  or  express  any  extrava- 

fant  political  opinions.  When  I  last  saw 
im  he  told  me,  in  the  course  of  a  con- 
versation, that  when  he  was  in  London 
he  went  one  night  to  the  House  of  Com- 
mons, and  heard  Sir  Bohert  Peel,  Lord 
John  Bussell,  and  Mr.  O'Connell  speak, 
and  he  expressed  himself  highly  delignted. 
He  said  he  thought  Sir  Bohert  Peel  had 
arrived  at  what  Lord  Byron  had  said  of 
him,  *'that  he  would  be  something  great 
in  the  State"  ;  he  said  he  thought  Lord 
John  BusseU  was  very  inferior  as  a  speaker 
to  Sir  Bohert  Peel,  and  that  Mr.  0*UonneU 
was  inferior  to  both. 

Did  you  ever  hear  him,  either  on  that 
or  any  other  occasion,  speak  at  all  disre- 
spectmlly  of  Sir  Bohert  Peel  F — Certainly 
not. 

^Cross-examined  by  Adolphus. 

The  ejaculations  which  I  have  spoken  of, 
and  also  the  laughter,  might  have  been 
caused  by  the  recollection  of  something 
he  had  previously  heard,  and  of  which  I 
was  not  aware. 

Did  you  ever  hear  him  speak  about  Sir 
B-  PeeVs  political  character  P — Never. 

Or  make  use  of  any  threat  towards  him  P 
—No. 

John  Hughes, — ^Examined  by  Monteith. 

A  tailor  at  Glasgow,  confirmed  the  evi- 
dence of  the  last  witness.  The  prisoner 
lodged  at  my  house  during  the  year  1835. 
A  person  of  the  name  of  M*Gordigan,  who 
slept  in  the  same  bed  with  the  prisoner, 
made  several  complaints  to  me  about 
the  prisoner  disturbing  him  during  the 
ni^ht,  and  left  me  in  consequence.  The 
prisoner  did  not  appear  to  be  fond  of 
society,  and  scarcely  ever  spoke  unless 
first  spoken  to,  and  then  his  replies  were 
quick  and  hurried,  as  if  he  wished  to  avoid 
conversation.  1  also  noticed  that  when 
any  person  spoke  to  him,  if  their  eye 
caught  his  he  immediately  looked  down 
to  the  ^ound,  as  if  ashamed ;  whenever 
he  asked  for  anything  he  appeared  con- 
fused. In  consequence  of  his  very  strange 
manner  I  gave  him  notice  to  leave, 
but  he  was  very  unwilling  to  go  away. 
Another  reason  I  had  for  wishing  him  to 
leave  was  in  consequence  of  the  infidel 
doctrines  he  maintained,  and  the  books  of 
such  a  character  which  he  was  in  the  habit 
of  reading.  I  always  have  family  worship 
in  my  house  every  Sunday,  and  generally 
in  the  week  days.  The  prisoner  mostly 
attended  on  Sundays. 
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Cross-examined  by  the  Solicitor  General. 

I  did  not  tell  him  the  true  reason  why 
I  wished  him  to  leave  my  house.  I 
assigned  as  a  reason  that  my  wife  could 
not  wait  apon  him  any  longer. 

Did  you  observe  any  particular  difference 
in  his  behaviour  whilst  he  was  at  your 
house? — Yes,  I  thought  his  appearance 
just  before  he  left  was  more  strange  than 
when  I  first  saw  him. 

CoLEEiDOE,  J. :  Have  you  any  children 
livinff  in  your  house  P — i  have,  my  Lord. 

Did  the  prisoner  seem  fond  or  take  any 
notice  of  them  P— He  never  used  to  take 
any  notice  of  them. 

William  Carlo, — Examined  by  Clarkson. 

1  am  a  turner  in  Stockwell  Street,  Glas- 
gow. I  have  known  the  prisoner  for  seven 
years,  and  was  in  his  employ  as  journey- 
man for  nearly  three  years,  down  to  1838. 
He  had  a  very  good  business  in  1840.     I 

Eurchased  it  in  1841.  Whilst  I  was  in 
is  employ  he  frequently  complained  of  a 
pain  in  his  head,  and  would  often  keep  his 
hand  to  his  head,  as  if  in  pain,  the  greater 

fart  of  the  evening.  When  in  this  state 
have  known  him  on  several  occasions  go 
and  bathe  in  the  Clyde,  which  is  near  the 
premises,  in  order  to  get  rid  of  it.  I  have 
very  frequently  seen  him  since  1841,  but 
never  observed  anything  particularly  the 
matter  with  him  till  about  six  months  ago. 
I  had  frequently  heard  it  stated  during 
the  last  eighteen  months  that  there  was 
something  wrong  about  him,  but  I  did 
not  believe  it.  In  consequence  of  thoise 
rumours,  however,  I  went  to  see  him 
whilst  lodging  at  Mrs.  Pattersmi^s.  We 
then  walked  out  together,  and  he  gave  me 
a  description  of  his  visit  to  France ;  the 
only  motive  he  assigned  to  me  for  going 
there  was  curiosity.  He  told  me  he  was 
very  much  persecuted  by  certain  parties, 
who  always  followed  him  about  wherever 
he  went,  and  that  he  could  get  no  rest  for 
for  them  nicht  or  day.  He  said  they 
were  using  all  their  influence  against  him, 
in  order  to  prevent  his  getting  a  situation ; 
whether  he  went  to  France,  England,  or 
Scotland,  the  spies  were  always  about 
him.  He  told  me  it  was  immaterial  in 
what  country  he  was,  for  they  were  sure 
to  send  their  emissaries  before  him,  and 
he  was  known  wherever  he  went.  I  asked 
him  who  the  parties  were,  and  he  told 
me  they  were  Scotchmen,  and  natives  of 
Glasgow.  I  told  him  it  was  all  imagina- 
tion, and  endeavoured  to  persuade  him  to 
think  nothing  more  about  it.  I  also  told 
him  that  if  any  person  ill-used  him  or 
slandered  him  I  would  have  them  punished, 
as  I  considered  his  character  was  very 
good.  He  said  he  would  do  so,  and  added 
that  if  he  could  once  set  his  eyes  upon 


them  they  should  not  be  long  in  the  laud 
of  the  living.  After  the  conversation  had 
continued  for  some  time  he  became  very 
much  excited;  and,  seeing  that  he  was 
labouring  under  some  extraordinary  ex- 
citement. I  considered  it  prudent  to  drop 
the  subject.  In  consequence  of  that 
conversation  I  immediately  came  to  the 
conclusion  that  he  was  not  in  his  right 
mind. 

Cross-examined  by  Waddington. 

I  never  noticed  anv thing  extraordinary 
in  his  behaviour  till  the  period  I  have 
just  mentioned,  although  his  habits  were 
rather  eccentric. 

What  do  you  mean  by  eccentric  ? — Why, 
that  he  was  very  hard-working  and  penu- 
rious ;  be  was  also  eccentric  in  his  dress. 
The  last  few  times  that  I  saw  him  I 
noticed  that  he  was  not  quite  so  cheerful 
as  usual,  though  he  was  generally  sullen 
and  reserved,  and  always  evinced  a  dis- 
position to  evade  conversation. 

CoLEBiDGE,  J. :  What  did  you  pay  him 
for  his  business  ? — 18^. 

Did  that  sum  include  the  tools  ? — ^Yes ; 
but  there  were  very  few,  and  most  of  them 
were  worn  out. 

Jane  Drummoiid  Patterson. — Examined  by 

Bodki7i. 

1  know  the  prisoner.  He  lodged  in  my 
house  two  years  ago.  I  observed  some- 
think  very  peculiar  in  his  manner.  His 
eyes  presented  a  very  strange  appearance ; 
he  looked  wild,  and  very  different  from 
what  he  used  to  do.  He  was  also  very 
restless  in  his  sleep.  I  frequently  heard 
him  moan  and  groan  in  his  sleep,  and 
sometimes  he  spoke  as  if  disturbed.  He 
went  away  twice,  and  told  me  he  had  been 
to  France.  I  told  him  he  had  better  stop 
away  altogether ;  to  which  he  replied  that 
he  could  not  stop  either  in  London  or  in 
France,  as  he  was  constantly  haunted  by 
a  parcel  of  devils  following  him,  and  they 
said  they  were  persons  from  Glasgow. 
He  appeared  then  rather  angry.  I  at 
length  began  to  be  afraid  of  nim,  and 
expressed  a  wish  for  him  to  leave  my 
house.  He  said  he  would  leave  as  soon 
as  possible ;  he  could  get  situations  any- 
where, but  it  was  of  no  use,  as  they  were 
all  haunted  with  devils.  A  few  day 
before  he  left  in  September,  I  found  some 
pistols  in  his  room.  I  said,  **  What  in  the 
name  of  God  are  you  doing  with  pistols 
there  ?  *'  He  said  he  was  going  to  shoot 
birds  with  them.  On  one  occasion,  when 
I  was  speaking  to  him  about  getting  a 
situation,  he  laid  hold  of  me,  made  use  of 
an  oath,  and  looked  very  wild.  When  he 
went  away  he  took  nothing  with  him  but 
the  clothes  on  his  back.    1  noticed  when 
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he  went  away  that  he  looked  very  -wild 
and  frightsome-like. 

Cross-examined  by  the  Solicitor  General, 

I  noticed  the  i>eculiarity  when  he  first 
came  to  lodge  with  me,  but  he  did  not 
mention  anything  about  being  haunted  by 
devils  till  three  or  four  months  after- 
wards. 

Henry  0.  Bell. — Examined  by  Monteith, 

I  am  one  of  the  sherifis  depute  of  the 
county  of  Lanark,  and  reside  at  Glasgow. 
I  bebeve  the  prisoner  to  be  the  person 
who  called  upon  me  about  nine  or  ten 
months  ago  and  complained  that  he  was 
harassed  to  death  by  a  system  of  persecu- 
tion which  had  for  some  time  been  adopted 
towards  him,  and  for  which  he  could  obtain 
no  redress  whatever.  I  told  him  I  would 
render  him  any  assistance  in  my  power, 
and  asked  him  the  natare  of  the  persecu- 
tion he  complained  of.  He  made  a  long, 
rambling,  unintelligible  statement  in  re- 
ply, ft*om  which  I  gathered,  as  far  as  I 
can  recollect,  that  he  was  cons  tan  tlv  beset 
by  spies,  and  that  he  considered  his  life 
and  property  in  danger.  I  told  him  that 
I  thought  he  must  be  labouring  under 
some  very  erroneous  impression,  and  ad- 
vised him,  if  he  had  any  criminal  charge 
to  make  against  any  person,  to  go  to  the 
Procurator-Fiscal,  or  if  his  complaint  was 
of  a  civil  nature,  to  apply  to  some  man  of 
basinesB.  He  said  it  would  be  perfectly 
useless  to  make  any  such  application,  and 
appearing  dissatisfied  with  my  answer,  he 
went  away.  He  called  upon  me  again 
about  a  fortnight  or  three  weeks  after- 
wards. I  asked  him  whether  he  had  seen 
the  Procurator-Fiscal  or  a  man  of  business, 
and  be  said  he  had  not.  He  then  made 
another  statement  of  a  precisely  similar 
character,  but  I  told  him  that  I  could  not 
render  him  any  assistance,  and  he  then 
went  away.  I  certainly  concluded  that 
lie  was  not  right  in  his  intellects — ^that 
he  was  labouring  under  some  very  extra- 
ordinary delusion,  and  I  made  a  remark  to 
that  efi'ect  to  my  clerk. 

Kot  cross-examined. 

Alexander  Johnston,  M.P. — Examined  by 

Clarhson, 

The  prisoner  called  upon  me  about  a 
welvemonth  ago  and  complained  of  being 
.ubjected  to  an  extraordinary  system  of 
persecution,  and  wished  for  my  advice  as 
to  the  best  method  of  getting  rid  cf  it. 
On  subjects  of  general  business  he  talked 
very  rationally,  but  with  respect  to  this 
particular  business  he  said  that  he  had 
for  a  considerable  time  been  persecuted  by 
he  emissaries  of  a  political  party,  whom 
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he  had  offended  by  interfering  in  politics. 
He  also  complained  of  being  attacked 
through  the  newspapers,  and  said  the  per- 
sons of  whom  he  complained  followed  him 
night  and  day ;  that  he  could  get  no  rest 
for  them ;  that  they  had  destroyed  his 
peace  of  mind,  and  what  to  do  he  really 
did  not  know.  I  reasoned  with  him,  and 
told  him  that  I  thought  he  must  be  mis- 
taken ;  assured  him  that  nobody  followed 
him  about,  and  advised  him,  if  he  received 
any  annoyances,  to  apply  to  the  captain 
of  police.  He  then  said  that  he  thought 
his  persecutors  would  be  satisfied  with 
nothing  less  than  his  life.  When  I  told 
him  that  I  thought  he  was  mistaken,  he 
said  that  he  was  quite  cert-ain  that  he  was 
not.  He  assured  me  that  he  was  perfectly 
sound  in  his  mind,  and  in  good  bodily 
health.    He  then  left  me. 

What  was  the  impression  left  upon  your 
mind  by  that  intei-view  P  —  I  certainly 
thought  that  what  he  stated  was  his  firm 
conviction.  In  about  a  week  or  ten  days 
the  prisoner  again  called  upon  me,  and 
he  then  told  me  that  his  persecutors  were 
still  pursuing  him,  and  wished  me  to  take 
some  steps  in  order  to  deter  them  from 
so  doing.  I  again  recommended  him  to 
go  to  the  sheriff,  and  assured  him  that  if 
be  was  In  reality  annoyed  as  he  had  de- 
scribed, he  would  be  protected.  I  merely 
told  him  that  in  order  to  get  rid  of  him, 
feeling  assured  that  he  was  labouring 
under  a  delusion.  About  a  month  after 
the  last  interwiew,  I  came  to  London,  and 
in  a  few  days  I  received  a  letter  from  the 
prisoner,  reiterating  the  same  complaints, 
and  begging  of  me  to  interfere  in  his 
behalf;  to  that  communication  I  wrote 
the  letter  produced. 

Have  you  the  letter  you  received  from 
the  prisoner  P — No,  I  have  not. 

Olarkson:  We  propose  now,  my  Lord, 
to  put  in  and  read  the  letter  this  witness 
wrote  to  the  prisoner. 

TINDA.L,  O.J. :  Be  it  so. 

The  clerk  of  arraigns  then  read  the 
letter  as  follows  : — 

"  Reform  Club, 
"Sir,  "Mays,  1842. 

**  I  BECEiVED  your  letter  of  the  3rd  of 
May,  and  am  sorry  I  can  do  nothing  for  you. 
I  fear  yea  are  labouring  under  an  aberration  of 
mind,  and  I  think  you  have  no  reason  to  enter- 
tain such  fears. 

"  I  am,  &c. 

*' Alexander  Johnston. 
"  Mr.  D,  M'Naughton." 

Oross-examined  by  the  Solicitor  General. 

I  had  no  knowledge  of  the  prisoner  pre- 
vious to  his  calling  upon  me ;  neither  had 
I  any  other  conversations  with  him  but 
those  I  have  stated. 
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I  am  Lord  ProvoBt  of  Glasgow,  »nd  was 
so  in  the  year  I&i2.  In  the  month  of 
May  in  that  year,  the  prisoner  called  upon 
me ;  he  QHid  he  wasted  my  advice  and 
protection.  He  eaid  that  he  waa  the 
victim  of  an  extraordinary  peraecntiou ; 
tiiat  he  waa  followed  and  beset  by  apies 
nisht  and  day,  and  that  he  could  not  get 
rid  of  them  ;  thej  dogged  him  wherever 
he  went,  and  he  conld  not  in  oonaeqnence 
get  any  rest  night  or  day ;  that  he  was 
afraid  to  go  home,  and  had  therefore  been 
compelled  %a  sleep  in  the  fields  in  the 
Bobarbs  of  the  town.  I  asked  him  who 
bis  peraecators  were,  and  ho  told  me  they 
were  persons  who  had  an  ill-feeling  to- 
warda  bim,  and  that  he  oonsidcrod  his 
life  in  danger  in  consequence.  I  at  once 
saw  that  he  was  labouring  nnder  a  strange 
delnsion,  and  told  him  that  he  was  labour- 
ing under  some  bypocbondriao  affection, 
for  which  be  oagbt  to  have  advice,  and 
aakod  him  whether  ho  had  ever  been 
treated  as  an  insane  person  P  He  said  be 
had  not,  and  endeavoured  to  persuade  me 
that  he  was  in  the  enjoyment  of  aonnd 
mind  and  health.  After  some  further 
conversation,  I  advised  him  to  consult 
with  bis  friends  upon  the  subject,  and 
BU^^Bted  the  propriety  of  seeing  some 
medical  gentleman.  He  did  not  appear 
to  be  satisfied  with  what  I  stated  to  him, 
and  he  then  went  away.  I  immediately 
sent  for  the  prisoner's  father,  in  order  to 
let  bim  know  what  had  taken  place,  bat 
he  did  not  wait  apon  me,  and  1  took  no 
further  steps  in  the  affair.  I  felt  no  donbt 
at  the  time  that  the  prisoner  was  labour- 
ing nnder  some  species  of  insanity. 

Cross-examined  by  Waddinglon. 

I  did  not  notice  anything  particular  in 
the  prisoner's  appearance,  and  I  should 
not  nave  observed  tbero  was  anything 
wrong  about  him  had  it  not  been  for  what 
he  stated.  He  was  a  t«tal  stranger  to  me, 
itnd  I  should  think  the  conversation  did 
not  last  more  than  five  minutes. 

[The  Eev.  Alexander  Turner  spoke  to  a 
similar  interview  with  the  prisoner,  and 
to  advising  his  father  to  put  him  under 
restraint.] 

3ugK  WiUon. — Examined  by  Bodkin. 

Commissioner  of  police  at  Glasgow.  I 
have  known  the  prisoner  for  about  ten  or 
twelve  years.  I  recollect  his  calling  upon 
me,  about  eighteen  months  ago,  to  make 
a  complaint.  He  said  that  he  had  come 
to  consult  me  on  a  very  delicate  matter ; 
and,  after  some  hesitation,  said  that  be 
waa  the  object  of  some  perseontion,  and 


added,  that  he  thong 
the  priests  at  the  Cat 
Street,  who  were  asa 
Jesuits.  I  asked  hii 
him,  and  his  reply  wi 
him  wherever  he  w< 
ont  of  his  sight,  anc 
his  bedroom  he  still  f 
He  was  perfectly  cak 
he  first  came  in,  bu: 
talk  about  the  pen 
very  much  excited  ; 
he  was  daft.  I  saw  t 
anxions  upon  the  sn 
t<ild  bim  to  call  agf 
Tnesday,  and  I  woal 
done  for  him.     A  fe 

agiiin  saw  him,  when  I  promised  to  speak 
to  Miller,  the  snpcrintendentt  about  it. 
When  I  again  saw  him,  1  told  him  that  I 
had  seen  Miller,  who  said  it  was  all  non- 
sense and  there  was  nothing  in  it ;  to 
which  the  prisoner  replied  thatMiU«r  waa 
a  bad  one,  that  he  saw  it  in  his  face,  and 
he  wanted  to  deceive  both  him  and  me. 
Having  again  run  on  about  the  Catholics 
and  the  Jeanits,  he  went  away.  In  two 
or  three  days  he  again  called,  and  on 
alluding  to  the  subject,  said,  the  Tories 
had  joined  with  the  Cathobcs,  that  he 
conld  get  no  rest  either  night  or  day, 
through  their  persecuting  condoct,  and 
he  felt  quite  sure  they  would  throw  him 
into  a  consumption.  At  that  interview  I 
told  him  be  bad  spoilt  the  scheme  which 
I  had  planned  for  the  porpose  of  finding 
ont  his  persecutors,  at  which  be  appeared 
to  be  very  much  disappointed,  I  desired 
him  not  to  look  either  t')  the  right  or  to 
the  kit,  and,  if  possible,  let  tbem  see  that 
he  did  not  observe  them.  He  said  he 
would  do  so.  After  that  interview,  I  did 
not  see  him  for  three  or  four  months, 
when  he  again  came  t«  me  and  said  he 
was  worse  than  ever.  I  told  him  he 
should  get  ont  of  their  way.  He  said 
he  had  been  to  Boulogne,  and  asked  me 
if  I  knew  the  watch-box  on  the  Custom 
House  quay  there  P  I  told  him  I  did. 
He  then  said  that  as  won  as  he  landed, 
he  saw  one  of  his  spies  peep  from  behind 
it,  and  added,  that  it  was  no  nse  going 
further  into  France,  and  spending  his 
money,  when  he  could  get  no  relief.  He 
appeared  then  worse  than  ever,  and  I  ad- 
vised him  to  go  into  the  country 
amuse  himself  by  working,  and  not 
think  anything  more  about  it ;  but 
said  it  was  no  use  going  there,  as  t' 
would  be  sure  to  follow  him.  I  1 
several  other  interviews  with  him,  « 
the  last  time  1  saw  him  was  about  *' 
month  of  August  last,  when  be  made 
same  sort  of  complaint,  and  the  delusi' 
then  appeared  to  be  stronger  in  bis  mi 
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Cross-examined  by  the  Bolidtor  General. 

The  oflSce  I  hold  is  not  one  of  a  political 
character.  I  have  not  canvassed  the 
prisoner  for  his  vote  within  the  last 
twelve  months.  I  have  solicited  his  vote, 
but  that  was  three  or  four  years  ago. 
When  I  saw  him  in  August  last,  he  was 
very  much  excited.  He  said  the  police, 
the  Jesuits,  the  Catholic  priests,  and 
Tories  were  all  leagued  against  him. 

Dr.  E»  T.  Monro. — Examined  by  Cochhurn, 

I  have  devoted  much  attention  to  the 
subject  of  insanity,  and  have  an  experience 
of  thirty  years.  I  was  requested  by  the 
friends  ol  the  prisoner  to  visit  him  in 
Newgate.  I  was  accompanied  by  Sir 
A.  Morrison f  Mr.  M*Glure,  and  other  pro- 
fessional gentlemen. 

You  met  on  that  occasion  some  medical 
gentlemen,  who  were  deputed  on  the  part 
of  the  Crown  to  visit  the  prisoner  P — ^I  met 
Dr.  Sutherland,  jun.,  and  Dr.  Bright. 

I  believe  you  all  saw  the  prisoner  to- 
gether P — ^Tes,  we  saw  and  examined  the 
prisoner  together. 

How  was  the  examination  conducted  P — 
We  all  asked  the  prisoner  questions  in 
turn. 

Did  you  make  at  the  time  any  note  of 
the  examination  P — No ;  but  I  made  some 
notes  afterwards. 

When  did  that  examination  take  place  P 
—On  the  18th  of  February. 

What  did  the  prisoner  say  in  answer 
to  the  questions  put  to  him  P — ^With  the 
permission  of  the  Court,  I  will  state  the 
substance  of  what  he  stated.  In  reply  to 
the  questions  put  to  him,  the  prisoner 
said  ne  was  persecuted  by  a  system  or 
crew  at  Glasgow,  Edinburgh,  Liverpool, 
London,  and  Boulogne.  That  this  crew 
preceded  or  followed  him  wherever  he 
went ;  that  he  had  no  peace  of  mind,  and 
he  was  sure  it  would  kill  him  ;  that  it  was 
grinding  of  the  mind.  I  asked  him  if  he 
had  availed  himself  of  medical  advice  P 
He  replied,  that  physicians  could  be  of  no 
service  to  him,  for  if  he  took  a  ton  of 
drugs  it  would  be  of  no  service  to  him ; 
that  in  Glasgow  he  observed  people  in  the 
streets  pointing  at  him,  and  speaking  of 
him.  They  said  that  is  the  man,  he  is  a 
murderer  and  the  worst  of  characters. 
That  everything  was  done  to  associate  his 
name  with  the  direst  of  crimes.  He  was 
tossed  like  a  cork  on  the  sea,  and  that 
wherever  he  went,  in  town  or  country,  on 
sea  or  shore,  he  was  perpetually  watched 
and  followed.  At  Edinburgh  he  saw  a 
man  on  horseback  watching  him.  That 
another  person  there  nodded  to  him,  and 
exclaimed,  "That's  he;"  that  he  had 
applied  to  the  authorities  of  Glasgow  for 
protection    and   relief.     His    complaints 


had  been  sneered  and  scouted  at  by  Shoriff 
Bell,  who  had  it  in  his  power  to  put  a 
stop  to  the  persecution,  if  he  had  liked. 
If  he  had  had  a  pistol  in  his  possession, 
he  would  have  shot  Sheriff  Bell  dead  as  he 
sat  in  the  court-house  ;  that  Mr.  Salmond, 
the  procurator-fiscal,  Mr.  Sheriff  Bell, 
Sheriff  Alison,  and  Sir  E.  Peel  might  have 
put  a  stop  to  this  system  of  persecution  if 
they  would;  that  on  coming  out  of  the 
court-house  he  had  seen  a  man  frowning 
at  him,  with  a  bundle  of  straw  under  his 
arm  ;  that  he  knew  well  enough  what  was 
meant ;  that  everything  was  done  by 
signs ;  that  he  was  represented  to  be 
under  a  delusion  ;  that  the  straw  denoted 
that  he  should  lie  upon  straw  in  an  asy- 
lum ;  that  whilst  on  board  the  steamboat 
on  his  way  from  Glasgow  to  Liverpool, 
he  was  watched,  eyed,  and  examined 
closely  by  persons  coming  near  him  ;  that 
they  had  followed  him  to  Boulogne  on 
two  occasions;  they  would  never  allow 
him  to  learn  French,  and  wanted  to  mur- 
der him — he  was  afraid  of  going  out 
after  dark,  for  fear  of  assassination — that 
individuals  were  made  to  appear  before 
him,  like  those  he  had  seen  at  Glasgow. 
He  mentioned  having  applied  to  Mr.  A* 
Johnstofii  M.P.  for  Kilmarnock,  for  pro- 
tection ;  Mr.  Johnston  had  told  him  that 
he  (the  prisoner)  was  labouring  under  a 
delusion,  but  that  he  was  sure  he  was  not. 
That  he  had  seen  paragraphs  in  the  Times 
newspaper  containing  allusions  which  he 
was  satisfied  were  directed  at  him ;  he. 
had  seen  articles  also  in  the  Glasgow 
Herald,  beastly  and  atrocious,  insinuating 
things  untrue  and  insufferable  of  him ; 
that  on  one  or  two  occasions  something 
pernicious  had  been  put  into  his  food; 
that  he  had  studied  anatomy  to  obtain 
peace  of  mind,  but  he  had  not  found  it. 
That  he  imagined  the  person  at  whom  he 
fired  at  Charing  Cross  to  be  one  of  the 
crew — a  part  of  the  system  that  was  de- 
stroying his  health. 

When  you  referred  to  the  person  whom 
he  had  fired  at  at  Charing  Cross,  how  did 
you  put  your  question  P-— I  cannot  recollect 
the  exact  question.  I  have  no  doubt  I 
asked  him  who  he  thought  the  person 
was. 

State,  Dr.  Monro,  as  correctly  as  you 
can,  what  the  prisoner  said  on  this  point  P 
— He  observed  that  when  he  saw  the  person 
at  Charing  Cross  at  whom  he  fired,  every 
feeling  of  suffering  which  he  had  enduroa 
for  months  and  years  rose  up  at  once  in 
his  mind,  and  tnat  he  conceived  that  he 
should  obtain  peace  by  killing  him. 

I  believe  all  the  medical  men  heard  the 
questions  put  to  him  and  the  answers  P — 
Yes.  Drs.  Bright  and  Sutherland  were 
present.  I  do  not  know  if  they  saw  the 
prisoner  yesterday. 
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Do  you  thiDk  that  yonr  kuowledgo  of 
insanity  enables  yon  to  jadRe  betwoen  the 
conduct  of  a  man  who  feigns  a  delasion 
and  one  who  feels  it  P — I  do,  cortaiuly. 

Do  yon  consider.  Dr.  Monro,  that  the 
deluaiona  were  real  or  aBsumed  P — I  am 
quite  Batiflfled  that  they  were  real.  I 
have   not   a   shadow   of  a   donbt   on    the 

Supposing  you  had  heard  nothing  of  the 
examination  which  took  place  in  Newgate, 
but  only  the  evidence  which  has  been  ad- 
duced in  court  for  the  last  two  days,  wonld 
you  then  say  that  the  priaonerwas  labour. 
ing  under  a  delnsion  P— Most  certainly. 
The  act  with  which  he  is  charged,  coupled 
with  the  history  of  his  past  life,  leaves  not 
the  remotest  doubt  on  my  mind  of  the 
presence  of  insanity  sufficient  to  deprive 
the  prisoner  of  all  self-control.  I  consider 
the  act  of  the  prisoner  in  killing  Mr. 
Dmnvmond  to  havo  been  committed  whilst 
nnder  a  delusion ;  the  act  itself  I  look 
upon  as  the  crowning  act  of  the  whole 
matter — as  the  cLimax — as  a  carrying  out 
of  the  pre-existing  idea  which  had  haunted 
him  for  years. 

Is  it  consistent  with  the  pathology  of 
insanity,  that  a  partial  delusion  may  exist, 
depriving  the  person  of  all  self-ooutrol, 
whilst  the  other  faculties  may  be  sound  ? 
—Certainly;  monomania  may  eiiat  with 
general  sanity.  I  have  frequently  known 
a  person  insane  upon  one  point  exhibit 
great  cleveraesB  upon  all  others  not  im- 
mediately associated  with  his  delusions. 
I  have  seen  clever  artists,  arithmeticians, 
and  architects,  whoso  mind  was  disordered 
on  one  point.  An  insane  person  may  com- 
mit an  act  similar  to  the  one  with  which 
the  prisoner  is  charged,  and  yet  be  aware 
of  the  consequences  of  snch  an  act.  The 
evidence  which  I  have  beard  in  (/ourt  has 
not  induced  me  to  alter  my  opinion  ol  the 
case.  Lunatics  often  manitest  a  high 
degree  of  cleverness  and  ingenuity,  and 
exhibit  Docasionallj  great  cunning  in  es- 
caping from  the  consequences  of  such  acts. 
I  see  a  number  of  such  cases  every  day. 

Cross-examined  by  the  Solieitvr  General. 

Yon  have  stated  that  Drs.  Bright  and 

Sutherlatid  were  present  at  the  examina- 
tion. Did  they  hear  your  examination  of 
the  prisonerp — Yes,  tney  were  presentand 
heanl  the  examination.  They  were  there 
on  the  part  of  the  Crown.  I  asked  all  the 
questions. 

Is  it  not  the  practice  of  the  Crown  to 
have  medical  gentlemen  present  at  the 
examination  of  a  person  charged  with 
such  serious  crimes  as  the  prisoner  is  now 
accused  of  P — I  believe  it  is, 

I  believe  yon  attended  in  the  case  of 
Oxford  on  the  part  of  the  Crown  P— 1  saw 


Oxford  by  myself ;  no  other  medic^  man 

was  present. 

Who  were  present  when  you  examined 

iTNavghtonr  —  SW    A.    Morruon,    Mr. 

M'Clure,     Drs.    Bright    and    Sutherland. 

On  the  two  last  occasiona  on  which  I  saw 

the    prisoner,    Mr.    HitUhituon    and    Dr. 

Crairford  were  present  at  the  request  of 

the   friends   of  the   prisoner.       They  ex- 
I  amined  the  prisoner  almost  exclusively  on 

that  occasion,  and,  in  accordance  with  tho 
'  usual  practice,  gentlemen  in  behalf  of  the 

Crown  also  attended. 
I  should  like  you  to  acqnaint  tbe  Court 

with  tho  exact  form  of  the  question  yon 

Sut  to  him  which  had  a  refei-enco  to  his 
ring  the  pistol  at  Mr.  Drummond,  at 
I  Charing  Cross  p— I  did  not  take  any  notes 
]  at  the  time. 

Did  you  ask  him  if  he  knew  whom  he 
fired  ut  ? — I  am  not  quite  certain.  I  think 
I  asked  the  prisoner  whom  he  fired  at. 

Did  anyone  present  ask  the  prisoner  if 
he  knew  that  it  was  Sir  Bdbert  Peel  he 
shot  at  P— I  think  he  was  asked  the  ques- 
tion more  than  once.  He  hesitated  and 
paused,  and  at  length  said  he  was  not  sure 
whether  it  was  Sir  Robert  Feel  or  not. 
This  was  asked  in  my  presence. 

Please  to  refer  to  your  notes,  and  tell 
me  whether  he  did  not  say  that  if  he 
thought  it  was  not  Sir  Bohert  Peel,  he 
would  not  have  fired  at  allP — I  have  no 
notes  to  that  effect.  The  notes  that  I  have 
with  me  were  made  at  home,  and  not  at 
the  time  of  the  examination. 

Did  he  not  say  he  would  not  have  fired 
if  he  had  known  that  it  was  not  Sir  Robert 
Peel  ?— No,  I  think  be  did  not.  On  this 
point  he  observed  that  the  person  at  whom 
ne  fired  gave  him  as  he  passed  a  aoowling 
look.  At  that  moment  all  the  feelings  of 
mouths  and  years  rnshed  into  his  mind, 
and  he  thought  that  he  conld  only  obtain 
peace  by  shooting  him.  He  stated  this  in 
answer  to  mj  questions.  I  avoided  all 
leading  questions.  There  was  much  repe- 
tition in  the  questions  put  to  him.  The 
gentlemen  from  Scotland  also  examined 

What  was  the  form  of  the  qnestion  which 
rehited  to  his  firing  at  Sir  Robert  Feel?— 
I  think  the  question  was,  "  Bid  you  know 
whom  yon  were  firing  at  P  "  In  reply  he 
observed,  "  He  was  one  of  the  crew  that 
had  been  following  him." 

Do  you  mean  to  say,  Dr.  Mmiro,  tb 
you  could  satisfy  yourself  as  to  a  person 
state  of  mind  by  merely  going  into  *  « 
and  putting  questions  to  him  P — In  mac 
instances  I  can  ;  I  will  mention  a  case  i 
point.  A  short  time  back  I  was  called  i 
to  examine  a  man  who  was  confined  i 
Newgate  nnder  eentenoo  of  death.  It  ws 
thought  that  he  hud  fei^ed  insanity 
After anattentivo examination,  inco^junc 
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tion  with  Mr.  M^Murdo,  1  at  once  detected 
that  his  insanity  was  assumed,  and  such 
turned  out  to  be  the  fact.  I  had  the 
satisfaction  afterwards  of  hearing  that  the 
man  himself  confessed  prior  to  his  execu- 
tion that  he  had  feigned  insanity. 

I  wish  to  know  whether  your  skill  would 
enable  you  to  ascertain  the  nature  of  the 
delusion  under  which  the  prisoner  was 
labouring  without  seeing  the  depositions 
taken  in  his  caseP — Certainly.  I  have 
formed  my  opinion  from  an  examination 
of  the  prisoner  personally,  in  conjunction 
with  the  depositions. 

Is  it  not  necessary  to  examine  the  bodily 
symptoms  in  these  cases ;  for  instance,  the 

guise  P — ^Yes,  sometimes.    I  did  not  feel 
is  pulse,  neither  did  I  lay  much  stress 
upon  the  appearance  of  his  eye. 

Do  you  always  assume  that  the  party 
tells  you  what  is  passing  in  his  mind  ? — 
Not  always. 

What  do  you  mean  by  insanity  P  Do 
you  consider  a  person  labouring  under  a 
morbid  delusion  of  unsound  mind  P—l  do. 

Do  you  think  insanity  may  exist  without 
any  morbid  delusion  ? — Yes ;  a  person 
may  be  imbecile;  but  there  is  generally 
some  morbid  delusion ;  there  are  various 
shades  of  insanity.  A  person  may  be  of 
unsound  mind,  and  yet  ue  able  to  manage 
the  usual  affairs  of  life. 

May  insanity  exist  with  a  moral  percep- 
tion of  right  and  wrong  P — Yes ;  it  is  very 
common. 

A  person  may  have  a  delusion  and  know 
murder  to  be  a  crime  P — If  there  existed 
antecedent  symptoms  I  should  consider 
the  murder  to  be  an  overt  act,  the  crown- 
ing piece  of  his  insanity.  But  if  he  had 
stolen  a  lOZ.  note  it  would  not  have  tallied 
with  his  delusion. 

But  suppose  he  had  stolon  the  note  from 
one  of  his  persecutoi-s  P 

(Dr.  Monroes  answer  was  not  heard  owing 
to  the  laughter  which  followed  the  Solicitor 
General* 8  observation.) 

A  delusion  like  M*Naiighton*8  would 
carry  him  quite  away.  T  think  a  person 
may  be  of  unsound  mind,  labour  under  a 
morbid  delusion,  and  yet  know  right  from 
wrong. 

Have  you  heard  of  what  is  called  moral 
insanity  P  Have  you  read  the  works  of 
M.  Marc  ? — I  understand  what  monomania 
means.  It  is  attended  by  an  irresistible 
propensity  to  thieve  or  burn,  without 
being  the  result  of  particular  motives. 

Ee-examined  by  Cochbum. 

You  said.  Dr.  Monro,  that  a  person 
xnight  labour  under  a  particular  form  of 
insanity  without  having  his  moral  percep- 
tions derang[ed.  For  illustration — a  man 
may  fancy  his  legs  made  of  glass.    There 


is  nothing  in  that  which  could  affect  his 
moral  feelings  ? — Certainly  not. 

You  have  not  the  slightest  doubt  that 
M'Naughton*8  moral  perceptions  were  im- 
paired P — No. 

Sir  A.  Morrison,  M.D, — Examined  by 

Clarkson. 

I  believe,  Dr.  Morrison,  that  you  were 
one  of  the  gentlemen  who  saw  the  prisoner 
in  conjunction  w^ith  Drs.  Monro,  Suther- 
land, and  Bright  ? — I  did. 

You  have  been  in  Court  during  the  whole 
of  the  day  P — I  have. 

Were  you  not  present  during  the  whole 
of  the  examination  of  the  prisoner  in  New- 
gate P— I  was. 

Did  you  arrive  at  any  conclusion  as  to 
the  prisoner's  state  of  mind  P — I  did. 

Please  to  state  to  the  Court  what  your 
impression  wasP — That  M*Natighton  was 
insane. 

After  having  heard  the  evidence  adduced 
that  day  in  Court,  has  your  opinion  under- 
gone any  alteration  P — I  am  still  of  the 
same  opinion,  that  the  prisoner  was  insane 
at  the  time  he  committed  the  act  with 
which  he  is  charged. 

The  prisoner's  morbid  delusions  con- 
sisted in  his  fancying  himself  subject  to  a 
system  of  persecutions  P— Yes ;  that  was 
the  peculiar  cause  of  his  insanity. 

What  effect  had  this  delusion  upon  his 
mindP — It  deprived  the  prisoner  of  all 
restraint  over  bis  actions. 

Do  you  speak  with  any  doubt  upon  the 
point  P — Not  the  slightest. 

Cross-examined  by  the  Solicitor  Oeneral, 

Had  you  formed  your  opinion  in  conse- 
quence of  reading  the  depositions  P — It  is 
the  result  of  reading  the  depositions  and 
examining  the  prisoner.  I  had,  however, 
arrived  at  a  conclusion  of  his  insanity 
before  I  read  the  depositions. 

[Mr.  William  M'ulure,  a  surgeon  living 
in  Harley  Street,  confirmed  the  previous 
evidence. 

I  consider  when  he  fired  at  Mr.  JDruwi- 
Tnond,  at  Charing  Cross,  he  (the  prisoner) 
was  suffering  from  an  hallucination  which 
deprived  him  of  all  ordinary  restraint. 

Dr.  W,  HiUchenson,  physician  to  the 
Eoyal  Lunatic  Asylum  at  Glasgow,  gave 
evidence  to  the  same  effect.  The  prisoner 
had  lost  all  self-control  at  the  moment  he 
fired  at  Mr.  Drummond.  The  act  flowed 
immediately  from  the  delusion.! 

Gross* examined  by  the  Solicitor  QeneraL 

Do  you  mean  to  say  that  the  delusion 
prevented  the  prisoner  from  exercising 
any  control  over  his  actions  P — I  said  that 
the  act  was  the  consequence  of  the  delu- 
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siOD,  which  waa  iireaistible.  The  deloeion 
vrivs  BO  Btrong  that  nothing  bnt  a  physical 
impediment  coald  have  ^eTeiit«d  him 
from  committing  the  not.  He  might  haTe 
done  the  same  tiling  in  Qtasgow  if  the 
dieease  of  the  mind  had  reacbra  the  eame 

From  what  period  do  yon  date  his  in- 

sanity  P~From  the  time  when  JTNoKjfft- 
ton  called  upon  the  commisBionerof  pobce, 
Mr.  Wilton,  for  protection. 

Was  he  insane  at  that  time  P — Tea. 

When  waa  thatP  —  Eighteen  months 
back. 

Goekbum:  Supposing  at  that  time  the 
same  morbid  notion  had  seized  him,  do 
yon  think  he  would  have  committed  a 
similar  act  ? — I  do  not  think  he  oonld 
have  reeiated  any  impulse  springing  from 
the  morbid  delusionB  under  which  he 
Buffered. 

Ke-eiamined  by  Coct6um. 
When  patients  eihibit  symptoms  similar 
to  those  which  the  prisoner  manifested 
they  are  generally,  I  believe,  placed  under 
restraint? — ^Tea.  Snob  symptoms  often 
gradually  develop  them  selves ,  whereas 
many  have  these  delnsions  for  some  time 
and  are  harmleas,  and  then  they  may 
suddenly  impel  them  to  the  commission 
of  crime.  I  have  known  cases  of  that 
kind. 

JDr.  P.  J".  Oravjford,  of  Glasgow, 
Mr.  Aston  Key,  of  Guy's  Hospital, 
firmed  the  previous  witnesses.] 


Mr.  WinehuB,  you  are  a  surgeon  resid- 
ing in  Guildford  Street?— I  am. 

Ton  are  the  author  of  the  "  Plea  of 
Insanity  in  Criminal  Cases,"  and  other 
works  on  the  subject  of  insanity  P — Tea. 

I  think,  Mr.  Winglou),  that  yon  have 
been  in  Court  during  the  whole  of  the 
trial  and  have  not  been  summoned  on 
either  side,  and  have  heard  all  the  evi- 
dence on  the  part  of  the  Crown  and  foi- 
the  defence  P — I  have. 

Judging  from  the  evidence  which  yon 
have  heard,  what  is  your  opinion  as  to 
the  prisoner's  atate  of  mind? — I  have  not 
the  sligbtest  hesitation  in  saying  that  he 
is  iusane,  and  that  he  committed  the 
offence  in  question  whilst  afflicted  with  a 
deluflion,  under  which  he  appears  to  have 
been  labouring  for  a  considerable  length 
of  time. 

TiNDiL,  C.J. :  Mr,  Wirulow,  will  you 
repeat  what  you  have  juat  Btated  P  — 
Witness  again  expressed  an  unqualified 
opinion  of  the  prisoner's  insanity. 

Br.  Fhilipe,  surgeon  and  lecturer  at  the 
Westminster  Hospital,  was  then  called, 


Tdkdal,  C.J. :  Mr.  SoIkUot  General,  are 
yon  prepaid,  on  the  part  of  the  Grown, 
with  any  evidence  to  combat  this  testi- 
mony of  the  medical  witnessea  who  now 
have  been  examined,  because  we  think, 
if  yon  have  not,  we  must  be  under  the 
necesaity  of  stopping  the  case  P  la  there 
any  medical  evidence  on  the  other  aide  F 

Solicitor  General .-  No,  my  Lord. 

TisDAL,  C.J. :  We  feel  the  evidenoe, 
especially  that  of  the  last  two  medical 
gentlemen  who  have  been  examined,  and 
who  are  strwigerB  to  both  sides  uid  only 
observers  of  the  case,  to  be  very  strong, 
and  sufficient  to  indnce  my  learned  bro- 
ther and  myself  to  stop  the  case. 

Bolieitor  General  :  Gentlemen  of  fixe 
jury,  after  the  intimation  I  have  received 
from  the  Bench  I  feel  that  I  shonld  not 


give  your  verdict  in  tbiscaee  against  the 
prisoner.  The  Lord  Chief  Justice  has 
intimated  to  me  the  very  strong  opinion 
entertained  by  himself  and  the  other 
learned  judges  who  have  presided  here 
to-day,  that  the  evidence  on  the  part  of 
the  defendant,  and  more  particuLsj'ly  the 
evidence  of  the  medical .witneesefl,  is  suffi- 
cient to  show  thai  this  unfortunate  man 
at  the  time  he  committed  the  act  waa 
labouring  under  insanity  ;  and,  of  courBe, 
if  he  were  so,  he  would  be  entitled  to  his 
acquittal.  I  was  anxious,  however,  to  say, 
on  the  part  of  the  Crown,  that  they  have 
had  no  oliject  whatever  bat  the  attainment 
of  public  justice,  and  I  believe  I  am  right 
in  saying  that,  on  the  part  of  the  prosecu- 
tion, everj  facility  has  been  given  to  the 
defence.  There  is  no  wieh,  there  can  be 
no  wish  on  the  part  of  the  public  jjirose- 
cutor,  but  that  the  euda  of  public  jnatice 
shall  be  attained ;  and,  certainly,  when 
in  the  streets  of  this  metropolis  a  crime  of 
this  sort  was  committed,  it  was  incum- 
bent on  those  who  have  the  care  of  the 
publio  peace  and  safety  to  have  the  case 
properly  investigated.  The  safety  of  the 
lives  and  persons  of  all  of  us  requires  that 
there  should  be  such  an  investigation. 
On  the  part  of  the  Crown  I  felt  it  my 
duty  to  lay  before  yon  the  evidence  we 
possessed  of  the  conduct  of  this  young 
man.  I  cannot  agree  with  the  observa- 
tions my  learned  friend  has  made  on  the 
doctrines  and  authorities  that  have  bt 
laid  down  in  this  case,  because  I  thi 
those  doctrines  and  authorities  are  oom 
law ;  onr  object  being  to  ascertain  wheth 
at  tiie  time  the  pneoner  committed  ti 
crime  he  was  at  that  time  to  be  regardt. 
as  a  responBible  agent,  or  whether  a 
control  of  himself  was  taken  away  P  Th 
Lord  Chief  Justice  I  understand,  mean 
to  Bubmit  that  question  to  you.  I  cann 
press  for  a  verdict  against  the  prison 


925] 


The  Queen  against  Daniel  M'Naughton,  1843. 


[926 


The  learned  jndge  will  sabmit  the  case  to 
you,  and  then  it  will  be  for  you  to  come 
to  your  decision. 

TiNDAL,  C.J. :  Gentlemen  of  the  jury, 
in  this  important  case  which  has  excited 
very  great  anxiety  during  the  two  pre- 
ceding days,  the  point  I  shall  have  to  sub- 
mit to  you  is  whether  on  the  whole  of  the 
evidence  you  have  heard,  you  are  satisfied 
that  at  the  time  the  act  was  committed, 
for  the  commission  of  which  the  prisoner 
now  stands  charged,   he  had  that  com- 
petent use  of  his  understanding  as  that  he 
knew  that  he  was  doing,  by  the  very  act 
itself,  a  wicked  and  a  wrong  thing,    if  he 
was  not  sensible  at  the  time  he  committed 
that  act,  that  it  was  a  violation  of  the  law 
of  Grod  or  of  man,  undoubtedly  he  was 
not  responsible  for  that  act,  or  liable  to 
any  punishment  whatever  flowing  from 
that  act.    Gentlemen,  that  is  the  precise 
point  which  I  shall  feel  it  my  duty  to 
leave  to  you.    I  have  undoubtedlv  been 
very  much  struck,  and  so  have  my  learned 
brethren,  by  the  evidence  we  have  heard 
during  the    evening    from    the   medical 
persons  who  have  been  examined  as  to 
the  state  of  the  mind  of   the  unhappy 
prisoner,  for  unhappy  I  must  call  him  in 
reference  to  his  state  of   mind.     Now, 
gentlemen,  I  can  go  through  the  whole  of 
the  evidence,  and  particularly  call  back 
your  attention  to  that  part  of  it  to  which 
I  at  first  adverted,  but  I  cannot  help  re- 
marking, in  common  with   my  learned 
brethren,  that  the  whole  of  the  medical 
evidence  is  on  one  side,  and  that  there  is 
no  part  of  it  which  leaves  any  doubt  on 
the  mind.    It  seems  almost  unnecessary 
that  I  should  go  through  the  evidence.    I 
am,  however,  in  your  hands;  but  if  on 
balancing  the  evidence    in   yonr   minds 
you  think  the  prisoner  capable  of  dis- 
tinguishing between    right    and    wrong, 
then  he  was  a  responsible  agent  and  liable 
to  all  the  penalties  the  law  imposes.    If 
not  BO,  and  if  in  your  judgment  the  sub- 
ject should  appear  involved  in  very  great 
diflBculty,  then  you  will  probably  not  take 
upon    yourselves   to   find     the    prisoner 
guilty.    If  that  is  your  opinion  tnen  you 
will  acquit  the  prisoner.     If  you  think 
you  ought   to  hear    the    evidence    more 
fully,  in  that  case  I  will  state  it  to  you, 
and  leave  the  case  in  your  hands.    Pro- 
bably, however,  sufiicient  has  now  been 
laid  before  you,  and  you  will  say  whether 
you  want  any  further  information. 

Foreman  of  the  Jv/ry:  We  require  no 
more,  my  Lord. 

TiNDAL,  G.J. :  If  you  find  the  prisoner 
not  guilty,  say  on  rhe  ground  of  insanity, 
in  which  case  proper  care  will  be  taken  of 
him. 

Foreman :  We  find  the  prisoner  not 
guilty,  on  the  ground  of  insanity. 


The  clerk  of  the  arraigns,  by  order  of 
the  Court,  directed  the  gaoler  to  keep  the 
prisoner  in  safe  custody  till  Her  Majesty's 
pleasure  bo  known. 

The  prisoner  was  then  removed,  and  the 
jury  were  discharged. 

On  Wednesday,  the  15th  of  March,  the 
prisoner  was  removed  by  Mr.  Gope,  the 
governor  of  Newgate,^to  Bethlehem  Hos- 
pital, St.  George's  in  the  Fields,  under  an 
order  from  the  Eight  Hon.  Sir  Jam^ 
Graham,  Her  Majesty's  Secretary  of  State 
for  the  Home  Department. 

HousB  OF  Lords,  May  26, 1843. 

The  House  of  Lords  having  resolved(a) 
in  consequence  of  this  verdict  to  take  the 
opinion  of  the  judges  as  to  the  law  re- 
spectinff  crimes  committed  by  persons 
afflicted  with  insane  delusions,  all  the 
judges  attended  their  Lordships,  but  no 
questions  were  thenput. 

June  19,  1843. — The  judges  again  at- 
tended the  House  of  Lords,  when  the  fol- 
lowing questions  were  put  to  them  without 
argument : — 

*•  let. —  What  is  the  law  respecting  alleged 
crimes  committed  by  persons  afflicted 
with  insane  delusion  in  respect  of  one 
or  more  particular  subjects  or  persons ; 
as,  for  instance,  where,  at  the  time  of 
the  commission  of  the  alleged  crime, 
the  accused  knew  he  was  acting  con- 
trary to  law,  but  did  the  act  com- 
plained of  with  a  view,  under  the  in- 
fluence of  insane  delusion,  of  redress- 
ing or  revenging  some  supposed 
grievance  or  injury,  or  of  producing 
some  supposed  public  benent  P 

**  2nd. — ^Wbat  are  the  proper  questions  to 
be  submitted  to  the  jury  when  a  per- 
son, alleged  to  be  afflicted  with  insane 
delusion  respecting  one  or  more  parti- 
cular subjects  or  persons,  is  charged 
with  the  commission  of  a  crime  (mur- 
der, for  example),  and  insanity  is  set 
up  as  a  defence  P 

*'  3rd. — ^In  what  terms  ought  the  question 
to  be  left  to  the  jury  as  to  the  pri- 
soner's state  of  mind  at  the  time  wnen 
the  act  was  committed  P 

'*  4th. — If  a  person  under  an  insane  delu- 
sion as  to  existing  facts  commits  an 
ofience  in  consequence  thereof,  is  he 
thereby  excused  P 

''5th.— Can  a  medical  man,  conversant 
with  the  disease  of  insanity,  who 
never  saw  the  prisoner  previously  to 
the  trial,  but  who  was  present  during 
the  whole  trial,  and  the  examination 
of  all  the  witnesses,  be  asked  his 
opinion  as  to  the  state  of  the  pri- 

(a)  See  debate  on  March  6  and   18,  1843, 
Hansard,  toI.  67,  pp.  388,  714. 
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Boner's  mind  at  the  time  of  the  com. 
miseion  or  the  alleged  crime,  or  his 
opinion  whether  the  piiaoncr  w&b 
couBcioos  at  the  time  of  doing  the  act 
that  he  was  acting  contrary  to  law, 
or  whether  ho  was  labonring  under 
any  and  what  delnsion  at  the  time  f " 
Maule,  J.  :  I  feel  groat  difficnlty  in 
finBwering  the  qnestiona  put  by  your  Lord- 
ships on  this  occasion  : — First,  because 
tfaey  do  not  appear  to  arise  out  of,  and  are 
not  put  with  reference  to,  a  particnlar 
caae,  or  for  a  particular  purpose,  which 
might  explain  or  limit  the  generality  of 
their  terms,  bo  that  fnl!  answers  to  them 
ought  to  be  applicable  to  every  posaible 
state  of  facts  not  inconsistent  with  those 
assumed  in  the  questions ;  this  difficulty 
is  the  greater,  from  the  practical  eiperi- 
ence  both  of  the  Bar  and  the  Court  Ming 
confined  to  t^neBtions  arising  out  of  the 
facts  of  particular  cases :  secondly,  be- 
cause I  have  heard  no  argument  at  your 
Lordships'  Bar  or  elsewhere  on  the  sub- 
ject of  these  tiuestions,  the  want  of  which 
I  feel  the  more  the  greater  ia  the  number 
and  es tent  of  qucittions  which  might  be 
raised  in  argument :  and,  thirdly,  from  a 
fear,  of  which  I  cannot  dii'ost  myself,  that 
as  these  questions  relate  to  matters  of  cri- 
minal law  of  great  importance  and  frequent 
occurrence,  the  answers  to  them  by  the 
judges  may  embarra-as  the  administration 
of  justice  when  they  are  cited  in  criminal 
trials.  For  these  reasons  1.  should  have 
been  glad  if  my  learned  brethren  would 
have  joined  me  in  praying  your  Lordships 
to  eicuse  tis  from  answering  these  quea- 
tions,  but  as  I  do  not  think  they  ought  to 
induce  me  to  ask  that  indulgence  for  my- 
self individnaliy,  I  shall  proceed  to  give 
such  answers  as  I  can.  after  the  very  short 
time  which  I  have  had  to  consider  the 
questions,  and  under  the  difficulties  I 
have  mentioned,  fearing  that  my  answers 
may  be  as  little  satisfactory  to  others  &b 
th^  are  to  myself. 

^e  first  question,  as  I  nndersland  it, 
is,  in  effect,  what  is  the  law  respecting 
alleged  crime,  when,  at  the  time  of  the 
commission  of  it,  the  accused  knew  he  was 
acting  contrary  to  the  law,  but  did  the 
Oct  with  a  view,  under  the  influence  of 
insane  delusion,  of  redressing  or  revenging 
some  supposed  grievance  of  injury,  or  of 

f reducing  some  supposed  public  benefit  ? 
f  I  were  to  understand  this  question  ac- 
cording to  the  strict  meaning  of  its  terms, 
it  would  require,  in  order  to  answer  it,  a 
flolntion  of  all  questions  of  law  which  could 
arise  on  the  circumstances  stated  in  the 
question,  cither  by  explicitly  slating  and 
answering  such  questions,  or  by  stating 
some  principles  or  rules  which  would  I 
suffice  for  the  solution,  lam  quite  un- 
able to  do  so,  and,  indeed,  doul)t  whether 


it  bo  possible  to  l>e  done,  and  therefore 
request  to  be  permitted  to  answer  the 
question  only  bo  far  as  it  comprehends  the 
question  whether  a  person,  circumstanced 
as  Btat«din  the  question,  is  for  that  reaaon 
only  to  be  found  not  guilty  of  a  crime 
respecting  which  the  question  of  his 
guilt  has  been  duly  raised  in  a  criminal 
proceeding ;  and  I  am  of  opinion  that  he 
I  IS  not.  There  is  no  law  that  I  am  aware 
'  of  that  makes  persons  in  the  state  described 
\  in  the  question  not  responsible  fur  their 
'  criminal  acts.  To  render  a  person  irre- 
aponsible  for  crime  on  account  of  unsoond- 
nesa  of  mind,  the  unsonndnesa  should, 
according  to  the  law  as  it  has  long  been 
understood  and  held,  be  such  as  to  render 
him  incapable  of  knowing  right  from 
wrong.  The  terms  used  in  the  question 
cannot  be  said  (with  reference  only  to  the 
usage  of  language)  to  be  equivalent  to  » 
description  of  this  kind  and  degree  of  un- 
soundness of  mind.  If  the  state  described 
in  the  question  be  one  which  involves,  or 
is  necea.'iarily  connected  with,  such  an 
unsoundness,  this  is  not  a  matter  of  law, 
but  of  physiology,  and  not  of  that  obvious 
and  familiar  kind  as  to  be  inferred  with- 

Second,  the  questions  necessarily  to  be 
submitted  to  the  jury  are  thoae  qneations 
of  fact  which  are  raised  on  the  record. 
In  a  criminal  trial,  the  question  commonly 
is,  whether  ihc  accused  be  guilty,  or  not 
guilty;  but  in  order  to  assist  the  jury  in 
coming  to  a  right  conclusion  on  this  neces- 
sary and  ultimate  qucstioni  it  is  usual 
and  proper  to  submit  such  subordinate  or 
intermediate  questions  as  the  course  which 
the  trial  has  taken  may  have  made  it  con- 
venient to  direct  their  attention  to.  What 
those  questions  are,  and  the  manner  of 
snbmittini^  them,  is  a  matter  of  discretion 
for  the  judge — a  discretion  to  be  guided 
by  a  consideration  of  all  the  circumstances 
attending  the  inqnii^.  In  performing 
this  duty,  it  is  sometimes  necessary  or 
convenient  to  inform  the  jury  as  to  the 
law;  and  if,  on  a  trial,  such  as  is  sug- 
gested in  the  question,  he  should  have 
occasion  to  stale  what  kind  and  degree  of 
insanity  would  amount  to  a  defence,  it 
should  be  stated  courommbly  to  what  I 
have  mentioned  in  my  answer  to  the  first 
question  as  l)eing,  in  my  opinion,  the  law 
on  this  subject. 

Third,  there  are   no   terms  which 


above  stated,  but  should  be  such  as, 
the  d'scretion  of  the  judge,  are  proper 
assist  the  jury  in  coming  to  a  right  ci 
elusion  as  to  Uie  gnilt  of  the  accused. 

"Fourth,  the  answer  which  I  h. 
given  to  the  first  question  is  applicable 
this. 
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Fifth,  whether  a  question  can  be  asked 
depends,  not  merely  on  the  questions  of 
fact  raised  on  the  record,  but  on  the 
course  of  the  cause  at  the  time  it  is  pro- 
posed to  ask  it ;  and  the  state  of  an  in- 
quiry as  to  the  guilt  of  a  person  charged 
with  a  crime,  and  defended  on  the  ground 
of  insanity,  may  be  such  that  such  a  ques- 
tion as  either  of  those  suggested  is  proper 
to  bo  asked  and  answered,  though  the 
witness  has  never  seen  the  person  before 
the  trial,  and  though  he  has  been  present 
and  heard  the  witnesses;  these  circum- 
stances, of  his  never  having  seen  the  per- 
son before  and  of  his  having  been  present 
at  the  trial,  not  being  necessarily  sufficient, 
as  it  seems  to  me,  to  exclude  the  lawful- 
ness of  a  question  which  is  otherwise  law- 
ful, though  I  will  not  say  that  an  inquiry 
might  not  be  in  such  a  state  as  that  these 
circumstances  should  have  such  an  effect. 

Supposing  there  is  nothing  else  in  the 
state  of  the  trial  to  make  the  questions 
suggested  proper  to  be  asked  and  answered, 
except  that  the  witness  had  been  present 
and  heard  the  evidence,  it  is  to  be  con- 
sidered whether  that  is  enough  to  sustain 
the  question.  In  principle  it  is  open  to 
this  objection,  that,  as  the  opinion  of  the 
witness  is  founded  on  those  conclusions  of 
fact  which  he  forms  from  the  evidence, 
and  as  it  does  not  appear  what  those  con- 
clusions are,  it  may  be  that  the  evidence 
he  gives  is  on  such  an  assumption  of  facts 
as  makes  it  irrelevant  to  the  inquiry.  But 
such  questions  have  been  very  frequently 
asked,  and  the  evidence  to  which  they  are 
directed  has  been  given,  and  has  never,  that 
I  am  aware  of,  been  successfully  objected 
to.  Evidence,  most  clearly  open  to  this  ob- 
jection, and  on  the  admission  of  which  the 
event  of  a  most  important  trial  probably 
turned,  was  received  in  the  case  of  the 
Queen  v.  M*Naughton,  tried  at  the  Central 
Criminal  Court  in  March  last,  before  the 
Lord  Chief  Justice,  Mr.  Justice  Williams, 
and  Mr.  Justice  Coleridge,  in  which  coun- 
sel of  the  highest  eminence  was  engaged 
on  both  sides ;  and  I  think  the  course  and 
practice  of  receiving  such  evidence,  con- 
nrmed  by  the  very  high  authority  of  these 
judges,  who  not  only  received  it,  but  left 
it,  as  I  understand,  to  the  jury  without 
any  remark  derogating  from  its  weight, 
ought  to  be  held  to  warrant  its  reception, 
notwithstanding  the  objection  in  principle 
to  which  it  may  be  open.  In  cases  even 
where  the  course  of  practice  in  criminal 
law  has  been  unfavourable  to  parties  ac- 
cused, and  entirely  contrary  to  the  most 
obvious  principles  of  justice  and  humanity, 
as  well  as  those  of  law,  it  has  been  held 
that  such  practice  constituted  the  law, 
and  could  not  be  altered  without  the 
authority  of  Parliament. 

TiKDAL,  O.J. :  My  Lords,  Her  Majesty's 
o    67432. 


judges,  with  the  exception  of  Mr.  Jus- 
tice Mauhj  who  has  stated  his  opinion 
to  your  Lordships,  in  answering  the  ques- 
tions proposed  to  them  by  your  Lordships* 
House,  think  it  right,  in  tno  first  place,  to 
state  that  they  have  forborne  entering 
into  any  particular  discussion  upon  these 
questions,  from  the  extreme  and  almost 
insuperable  difficulty  of  applying  those 
answers  to  cases  in  which  the  facts  are  not 
brought  j udicially  before  tbem .  The  facts 
of  each  particular  case  must  of  necessity 
present  themselves  with  endless  variety, 
and  with  every;  shade  of  difference  in  each 
case ;  and  as  it  is  their  duty  to  declare 
the  law  upon  each  particular  case,  on  facts 
proved  before  them,  and  after  hearing 
argument  of  counsel  thereon,  they  deem 
it  at  once  impracticable,  and  at  the  same 
time  dangerous  to  the  administration  of 
justice  if  it  were  practicable,  to  attempt 
to  make  minute  applications  of  the  princi- 
ples involved  in  the  answers  given  by 
them  to  your  Lordships*  questions. 

They  have,  therefore,  confined  their 
answers  to  the  statement  of  that  which 
they  hold  to  be  the  law  upon  the  abstract 
questions  proposed  by  your  Lordships; 
and  as  they  deem  it  unnecessary,  in  this 
peculiar  case,  to  deliver  their  opinions 
seriatim y  and  as  all  concur  in  the  same 
opinion,  they  desire  me  to  express  such 
their  unanimous  opinion  to  your  Lord- 
ships. 

The  first  question  proposed  by  your 
Lordships  is  this:  **  What  is  the  law  re- 
specting alleged  crimes  committed  by 
persons  afflicted  with  insane  delusion  in 
respect  of  one  or  more  particular  subjects 
or  persons ;  as,  for  instance,  where,  at  the 
time  of  the  commission  of  the  alleged 
crime,  the  accused  knew  he  was  acting 
contrary  to  law,  but  did  the  act  complained 
of  with  a  view,  under  the  influence  of 
insane  delusion,  of  redressing  or  revenging 
some  supposed  grievance  or  injury,  or  of 
producing  some  supposed  benefit?" 

In  answer  to  which  question,  assuming 
that  your  Lordships'  inquiries  are  confinea 
to  those  persons  who  labour  under  such 
partial  delusions  only,  and  are  not  in 
other  respects  insane,  we  are  of  opinion, 
that,  notwithstanding  the  party  accused 
did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of 
redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some 
public  benefit,  he  is  nevertheless  punish- 
able, according  to  the  nature  of  the  crime 
committed,  if  he  knew,  at  the  time  of 
1  committing  ouch  crime,  that  he  was  acting 
contrary  to  law,  by  which  expression  we 
understand  your  Lordships  to  mean  the 
law  of  the  land. 

Your  Lordships  are  pleased  to  inqtiire 
of  us,  secondly:  "What  are  the  proper 

G  a 
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questions  to  be  submitted  to  the  jnry, 
where  a  person  alleged  to  be  afflicted  with 
insane  delusion  respecting  one  or  more 
particular  subjects  or  per^sons  is  charged 
with  the  commission  oi  a  crime  (murder, 
for  example),  and  insanity  is  set  up  as  a 
defence  P      And,  thirdly  :  "  In  what  terms 
ought  the  question  to  be  left  t/)  the  jury 
as  to  the  prisoner  s  state  of  mind  at  the 
time  when  the  act  was  committed  ?"    And 
as  these  two  questions  appear  to  us  to  be 
more  conveniently  answered  together,  we 
have  to  submit  our  opinion  to  be,  that  the 
juiy  ought  to  be  told  in  all  cases   that 
every  man  is  to  be  presumed  to  be  sane, 
and  to  possess  a  sufficient  degree  of  reason 
to  be  responsible  for  his  crimes,  until  the 
contrary  be  proved  to  their  Eatisfaction ; 
And  that,  to  establish  a   defence  on   the 
ground  of   insanity,   it  roust  be  clearly 
proved,  that,  at  the  time  of  the  committing 
of  the  act,  the  party  accused  was  labouring 
under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature 
and  quality  of  the  act  he  was  doing,  or,  if 
he  did  know  it,  that  he  did  not  know  be 
was  doing  what  was  wrong.     The  mode  of 
putting  the  latter  part  of  the  question  to 
the  jury  on  these  occasions  has  generally 
been,  whether  the  accused  at  the  time  of 
doing  the  act  knew  the  difference  between 
right  and  wrong;   which  mode,  though 
rai'ely,  if  ever,  leading   to  any  mistake 
with  the  jury,  is  not,  as  we  conceive,  so 
accurate  when  put  generally,  and  in  the 
abstract,  as  when  put  with  reference  to 
the  party's  knowledge  of  right  and  wrong 
in  respect  to  the  very  act  with  which  he 
is  charged.     If  the  question  were  to*  be 
put  as  to  the  knowledge  of  the  accused, 
solely  and  exclusively  with  reference  to 
the  law  of  the  land,  it  might  tend  to  con- 
found the  jury,  by  inducing  them  to  be- 
lieve that  an  actual  knowledge  of  the  law 
of  the  land  was  essential  in  order  to  lead 
to  a  conviction;  whereas  the  law  is  ad- 
ministered upon  the  principle  that  every 
one  must  be  taken  conclusively  to  know  it, 
without  proof  that  he  does  know  it.     If 
the  accused  was  conscious  that  the  act  was 
one  which  he  ought  not  to  do,  and  if  that 
act  was  at  the  same  time  contrary  to  the 
law  of  the  land,  he  is  punishable ;  and  the 
usual  course,  therefore,  has  been,  to  leave 
the  question  to  the  jury,  whether  the  party 
accused  had  a  sufficient  degree  of  reason 
to  know  that  he  was  doing  an  act  that  was 
wrong ;  and  this  course  we  think  is  correct, 
accompanied  w^ith  such  observations  and 
explanations  as  the  circumstances  of  each 
particular  case  may  require. 

The  fourth  question  which  your  Lord- 
ships  have  proposed  to  us  is  this :  **  If 
a  person  under  an  insane  delusion  as  to 
existing  facts  comraits  an  oflfence  in  con- 
^Bequence  thereof,  is  ho  thereby  excused  P" 


To  which  question  the  answer  must  of 
course  depend  on  the  nature  of  the  delu- 
sion ;  but,  making  the  same  assumptioi 
as  we  did  before,  namely,  that  he  labours 
under  such  partial  delusion  only,  and  is 
not  in  other  respects  insane,  we  think  he 
must  be  considered  in  the  same  situation 
as  to  responsibility  as  if  the  facts  with 
respect  to  which  the  delusion  exists  were 
real.     For  example,  if,  under  the  influence 
of  his  delusion,  he  supposes  another  man 
to  be  in  the  act  of  attempting  to  take 
away  his  life,  and  he  kills  that  roan,  as  he 
supposes,   in   s^lf-defenoe,   he  would    be 
exempt  from  punishment.    If  h\s  delusion 
was  that  the    deceased  had    inflicted  a 
serious  injury  to  his  character  and  fortune, 
and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  l^  liable  to 
punishment. 

The  question  lastly  proposed  by  your 
Lordships  is :  *'  Can  a  medical  man,  con- 
versant with  the  disease  of  insanity,  who 
never  saw  the  prisoner  previously  to  the 
trial,  but  who  was  present  during  the 
whole  trial  and  the  examination  of  all  the 
witnesses,  be  asked  his  opinion  as  to  the 
state  of  the  prisoner's  mind  at  the  time  of 
the  commission  of  the  alleged  crime,  or 
his  opinion  whether  the  prisoner  was 
conscious  at  the  time  of  doing  the  act  that 
he  was  acting  contrary  to  law,  or  whether 
he  was  labouring  under  any  aud  what 
delusion  at  the  time  p"  In  answer  thereto, 
we  state  to  your  Lordships,  that  we  think 
the  medical  man,  under  the  circumstances 
supposeki,  cannot  in  strictness  be  asked 
his  opinion  in  the  terms  above  stated, 
because  each  of  those  questions  involves 
the  determination  of  the  truth  of  the  facts 
deposed  to,  which  it  is  for  the  jury  to 
decide,  andtho  questions  are  not  mere  ques- 
tionsupon  a  matter  of  science, in  whichcase 
such  evidence  is  admissible.  But,  where 
the  facts  are  admitted,  or  not  disputed, 
aud  the  question  becomes  substantially 
one  of  science  only,  it  may  be  convenient 
to  allow  the  question  to  be  put  in  that 
general  form,  though  the  same  cannot  be 
insisted  on  as  a  matter  of  right.{a) 

Lord  Brougham  :  My  Lords,  the  opinions 
of  the  learned  judges,  and  the  very  able 
manner  in  which  they  have  been  presented 
to  the   House,  deserve  our  beet  thanks. 
One  of  the  learned  judges  has  expressed 
his  regret  that  these  questions  were  i 
argued  by  counsel.     Grenerally  speakii 
it  is  most  important  that  in  questions  j 
for  the  conaiaeration  of  the  judges  th 
should  have  all  that  assistance  which 
afforded  by  an  argumi-nt  of  counsel ;  bi_ 


(a)  As  to  thcFe  answers  see  Stephen's  If 
tory  of  the  Criminal  Law  of  England,  vol. 
152,  &c. ;  also  later  cases  collected  in  I  Br 
Cri.  128  &c 
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at  the  same  time,  there  can  be  no  donbt 
ofyonr  Lordships*  right  to  put  in  this 
way  abstract  questions  of  law  to  the 
judges,  the  answer  to  which  might  be 
necessary  to  your  Lordships  in  your 
legislative  capacity.  There  is  a  precedent 
for  this  course  in  the  memorable  instance 
of  Mr.  Fox*8  Bill  on  the  Law  of  Libel, 
where,  before  passing  the  Bill,  this  House 
called  on  the  judges  to  give  their  opinion 
on  what  was  the  law  as  it  then  existed,  (a) 

Lord  Campbell  :  My  Lords,  I  cannot 
avoid  expressing  my  satisfaction  that  the 
noble  and  learned  lord  on  the  woolsack 
carried  into  effect  his  desire  to  put  these 
questions  to  these  judges.  It  was  most 
iit  that  the  opinions  of  the  judges  should 
be  asked  on  these  matters,  tne  settling  of 
which  is  not  a  mere  matter  of  speculation, 
for  your  Lordships  may  be  called  on  in 
your  legislative  capacity  to  change  the 
law ;  and,  before  doing  so,  it  is  proper 
that  you  should  be  satisfied  beyond  doubt 
what  the  law  real  I  v  is.  Your  Lordships 
have  been  reminded  of  one  precedent  for 
this  proceeding,  but  there  is  a  still  more 
recent  instance,  the  judges  having  been 
summoned  in  the  case  of  the  Canada 
Hoserves  to  express  their  opinions  on 
what  was  then  the  law  on  that  subject. 
The  answers  given  by  the  judges  are  most 
highly  satisfactory,  and  will  be  of  the 
greatest  use  in  the  administration  of 
justice. 

Lord  CoTTENHAM:  My  Lords,  I  fully 
concur  with  the  opinion  now   expressed 


as  to  the  obligations  we  owe  to  the  judges. 
It  is  true  that  they  cannot  be  required 
to  say  what  would  be  the  construction  of 
a  Bill  not  in  existence  as  a  law  at  the 
moment  at  which  the  question  is  put  to 
them  ;  but  they  may  be  called  on  to  assist 
your  Lordships  in  declaring  their  opinions 
on  abstract  questions  of  existing  law. 

Lord  Wynford:  My  Lords,  I  never 
doubted  that  your  Lordships  possess  the 
power  to  call  on  the  judges  to  give  their 
opinions  upon  questions  of  existing  law 
proposed  to  them  as  these  questions  have 
been.  I  myself  recollect  that  when  3 
had  the  honour  to  hold  the  office  of  Lord 
Chief  Justice  of  the  Court  of  Common 
Pleas,  I  communicated  to  the  House  the 
opinions  of  the  judges  on  questions  of  this 
sort  framed  with  reference  to  the  usury 
laws.  Upon  the  opinion  of  the  judges 
thus  delivered  to  the  House  by  me,  a  Bill 
wais  founded  and  afterwards  passed  into 
a  law. 

Lord  Lyndhurst,  L.C.  :  My  Lords,  I 
entirely  concur  in  the  opinion  given  by 
my  noble  and  learned  friends,  as  to  our 
right  to  have  the  opinions  of  the  judges  on 
abstract  questions  of  existing  law,  and  I 
agree  that  we  owe  our  thanks  to  the 
judges  for  the  attention  and  learning  with 
which  they  have  answered  the  questions 
now  put  to  them. 


(a)  See  the  answers  of  the  judges. 
Hist.  1861. 


29  Pail. 


Mateuials  made  use  of. — The  report  of 
the  trial  has  been  abridged  from  the  full  repoit 
by  Richard  M.  Bousfield  of  Gray's  Inn,  and 
Richard  Merrett  shorthand  writer  (London, 
1843).  The  proceedings  in  the  House  of  Lordn 
are  from  10  CI.  &  F.  200. 
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THE  QUEEN  against  FEARGUS  O'CONNOR  AND  OTHERS. 


Tbial  of  Feargus  O'Connor,  and  Fifty-eight  other  Chartists,  fob 
Seditious  Conspiracy,  at  Lancaster,  Wednesday,  March  1,  1843, 

AND    the    following    DaYS,    BEFORE    ROLFE,    B^(a)    AND    A   SPECIAL 

Jury. 
Proceedings  in  the  Court  of  Queen's  Bench  on  Motion   in  Arrest 
OF  Judgment,  before  Lord  Denman,  L.C.J.,  Patteson.  Williams,. 
AND  Coleridge,  JJ.,  May  26   and  June   7,  1843.     (Reported  in 
6  Q.B.  16.) 

In  August  1B42  a  widespread  strike  took  place  iu  the  Lancashire  manufacturing  di<trictB. 
Bands  of  strikers  went  about  forcing  the  hands  to  turn  out,  and  on  August  9  all  the  mills  in 
Manchester  vere  stopped.  At  numerous  meetings  held  during  the  strike  Chartist  speakers  urged 
the  people  to  remain  out  until  the  Charter  became  law,  and  similar  advice  was  given  by  a  Chartist 
conference  which  met  at  Manchester  on  August  17.  Feargus  O'Connor,  the  Chartist  leader,  and 
fifty ^ight  others  were  indicted  subsequently  for  a  seditious  conspiracy  and  other  misdemeanors. 
The  jury  found  some  of  the  defendants,  including  O'Connor,  guilty  on  the  fifth  count,  and  others 
on  the  fourth  count  as  well.  Judgment  was  afterwanls  arrested  on  the  fifth  count,  and  the 
defandants  convicted  on  the  fourth  count  were  not  called  up  for  judgment. 

Ruled  by  Rolfe,  B.— 

1.  Conspiracy — Common  Object — Different  Means. 

A  combination  of  two  or  more  persons  to  do,  or  cause  others  to  do,  an  illegal  act,  or  to- 

bring  about  a  legal  act  by  illegal  means  is  a  criminal  conspiracy. 
To  find  the  defendants  guilty  on  any  count,  they  must  be  found  guilty  of  one  and  the  same 

conspiracy.    It  is  not  enough  that  the  defendants  should  have  done  the  same  illegal 
acts  ;  the}'  must  have  been  associated  in  a  common  object 

2.  Competency  of  Parties  indicted  to  give  Evidence, 

Any  one  of  several  defendants  who  have  been  indicted  for  misdemeanor  and  put  upon  their 
trial  together,  is  a  competent  witness  against  the  rest,  provided  that,  at  any  time  before 
verdict,  a  nolle  prosequi  in  regard  to  him  be  entered,  or  a  verdict  of  acquittal  taken. 

Held  by  the  Court  of  Queen's  Bench — 

3.  Counts  for  Misdemeanor — Venue — 7  Geo.  4.  c.  64.  s.  20. 

A  count  for  misdemeanor  containing  no  statement  of  venue,  either  by  special  reference 
to  the  marginal  venue  or  otherwise  was  bad  at  common  law  after  verdict,  although  a 
venue  was  stated  as  usual  in  the  margin  of  the  indictment.  (6) 

Such  defect  could  not  be  cured  by  7  Geo.  4.  c.  64.  s.  20,  enacting  that  no  judgment  after 
verdict,  or  confession,  or  default  should  be  stayed  for  "want  of  a  proper  or  perfect 
venue,  provided  it  shall  appear  by  the  indictment  that  the  Court  had  jurisdiction  over 
the  offence,"  for  "  jurisdiction  "  here  meant  local  jurisdiction  and  not  jurisdiction  with 
reference  to  the  nature  of  the  charge.  The  venue  in  the  margin  was  insufficient,  ajs  it 
only  implied  that  the  indictment  was  found  by  a  grand  jury  of  the  county  named. 

Held  also,  that  a  count  alleging,  without  any  statement  of  venue,  that  certain  persons  did 
milawfully  assemble,  &c..  and  then  charging,  with  a  statement  of  venue,  that  the  defen- 
dants did  *'  unlarwfully  aid,  abet,  assist,  conafort,  and  support  and  encourage  "  the  said 
persons,  e^en  if  bad  at  common  law,  because  laid  as  regards  a  material  fact  without  a 
proper  assignment  of  venue,  was  cured  by  7  Geo.  4.  c.  64.  s.  20,  as  an  imperfect  ve 
because  the  indictment  showed  the  Court  to  have  jurisdiction. 


(a)  Afterwards  Lord  Cranworth,  L.C. 

(6)  See  now  14  &  15  Vict.  c.  100.  s,  23,  which  enacts  "it  shall  not  be  necessary  to  state 
Tenue  in  the  body  of  any  indictment,  but  the  name  of  the  county  only,  or  other  jurisdiction  nai 
in  the  margin  thereof  shall  be  taken  to  be  the  venue  for  all  the  facts  stated  in  the  body  of 
indictment,  provided  that  in  cases  where  local  description  is  or  hereafter  shall  be  required,  8\ 
local  description  shall  be  given  in  the  body  of  the  indictment."    By  s.  24  of  the  same  Act,  •' 
indictment  for  any  offence  shall  be  held  insufficient    ....    for  want  of  a  proper  or  per' 


venue." 
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In  August  1842  serious  disturbances, (a) 
beginning  with  a  general  strike  against  a 
threatened  reduction  of  wages,  took  place 
in  the  Lancashire  and  Cheshire  manufac- 
turing districts,  as  hereinafter  described. 
Bands  of  strikers  went  about  forcibly  turn- 
ing out  the  miU -hands  and  stopping  the 
mills,  in  many  cases  by  taking  the  plugs 
,  out  of  the  engine  boilers,  whence  the  name 
**Plug  Riots"  applied  to    these  distur- 
bances.     Conflicts  with  the  military  oc- 
curred at  Blackburn  and  Preston.    Rival 
agitations  were  being  prosecuted  at  the 
time  for  the  repeal  of  the  Com  Laws  and 
the   establishment    of  the    Charter,  and 
Chartist  speakers  urged  the  strikers  to  re- 
main out  until  the  Charter  became  law. 
On  August  9  the  strikers  marched  into 
Manchester,  and  all  work  was  stopped  in 
the  town  and  the  surrounding  district.   On 
August  16  and  17  a  conference  of  leading 
Chartists,   including    Feargivs   O'Connor, 
M'Boiudl,  Cooper y  and  others,  met  in  Man- 
chester, and  sanctioned  the  issue  of  a  pla- 
card known  as  the  Executive  Placard,  and 
signed  by  the  five  members  of  the  Execu- 
tive Committee  of  the  National  Charter 
Association.      The    placard,    which    was 
couched  in  violent  language  (see  below), 
boasted  that  within  fifty  miles   of  Man- 
chester every  engine  was    at  rest,   and 
urged    the    people    to  remain    out  until 
the  Charter  became  law.    The  conference 
also      issued    an    address    approving    of 
the    Executive    Placard,   and   containing 
similar  advice.     Still  more  serious  distur- 
bances occurred  at  the  same  time  in  the 
Potteries. (i)  j 

A  Special  Commission  having  been 
opened  on  October  10,  at  Liverpool,  by 
Lord  Abinger,  C.B.,  Ald^rson,  B.,  and 
Cresswell,  J.,  for  the  trial  of  the  Lancashire 
offenders  concerned  in  the  late  distur- 
bances, (c)  the  grand  jury  found  a  true  bill 
^^^m&i  Feargus  O'Connor  and  fifty-eight 
others  for  a  seditious  conspiracy  and  other 
misdemeanors. 

The  defendants  traversed  to  the  Spring 
Assizes,  and  on  November  2  the  indict- 

(a)  As  to  these  disturbances,  see  Gammage's 
History  of  the  Chartist  Movement,  c.  52  ;  the 
Plug  Plot,  p.  234 ;  the  account  of  the  Man- 
chester Conference  in  Cooper's  Life,  p.  207, 
&c. ;  and  debates  in  Hansard,  vol.  68,  p.  42 ; 
For  O'Connor,  see  Place  MSS.  27,819  (27); 
Alexander  Somenille's  Book  of  a  Diligent 
Life,  pp.  213-225;  Forty  Years'  Recollections 
by  Thomas  Frost,  pp.  169-209;  Urquhart's 
-"  Chartism,"  "  Diplomatic  Review,"  July  1873, 
p.  227 ;  as  to  Harney,  i6/rf.  216  ;  as  to  M*DouaIl, 
Somerville's  Autobiography  of  a  Workinc  Man. 
pp.  422-424,  and  476. 

(6)  See  Cooper's  trial,  below.  «  The  conspi- 
racy, it  is  said,  was  organised  in  eight  coanties." 
Letter  of  Alderson,  B.,  quoted  at  p.  81  of  his 
Life. 

(e)  See  Lord  Abinger's  charge,  below. 
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ment,  at  the  instance  of  the  Attorney  Gene" 
ral,  was  removed  into  the  Queen's  Bench. 


Lancasteb  Spring  Assizes. 

Sitting  at  Nisi  Prius. 

March  1,  184<3. 

Before  Eolfe,  B.,  and  a  Special  Jury. 

Trial  of  Feargtis  O'Connor  and  others. 

^  Mr.  Baron  Bolfe  took  his  seat  at  nine 
o'clock  precisely,  and  the  prothonotary, 
having  called  over  the  list  of  special  jurors, 
some  were  excused  on  valid  grounds  from 
serving,  and  others  were  fined  25Z.  each 
for  non-attendance.  As  there  were  only 
nine  persons  remaining,  a  talea  was  prayed 
for,  and  three  others  were  added  from 
the  common  jury.  The  following  are 
their  names : — 

James  Anderton,  of  Duxbury,  Esq.,  Foreman. 
James  Rothwell  Barnes,  of  Great  Lever,  Esq. 
Edward  Brooke,  of  Rusholme,  merchant. 
Isaiah  Ashley,  of  Kirkdale,  merchant. 
Thomas  Edgeley,  of  Rusholrae,  merchant. 
Forsyth   William  Smith,   of   Toxteth   Park, 

merchant. 
Charles  Armstrong,  of  Evert  on,  merchant 
James  Blyth,  Plymouth  Grove,  Chorlton-upon- 

Medlock. 
Thomas  Hague,  of  Wavertree,  merchant. 
Richard  Harrison,  of  Burnley, 
Charles  Stores  Kennedy, 
William  Scott. 

Counsel  for  the  Crown:  the  Attorney 
General  (Sir  Frederick  PollocJc),{a)  Stuart 
Wortley,  Q.C.(&) ;  Sir  Gregory  Lewin,  Q.C. ; 
Hildyard,  and  Folloch.  Counsel  for  the 
defendants :  Dundas,  Q.C,  Atherton(c)  with 
him  for  Robert  Brooke.  Baines,  Q.C, 
Cobbett  with  him  for  James  Scholefield  and 
William,  Scholefield;  Atherton  appeared 
alone  for  James  Fenton  and  William 
Stevenson.  Serjeant  Murphy  appeared 
for  Thomas  Bailton,  John  Durham,  and 
Peter  Murray  M'Bonall.  M'Obrey  ap- 
peared for  /o7m  Thornton,  James  Mooney, 
and  William  Aitkin.  The  other  defendants 
had  no  counsel,  and  choso  to  defend  them- 
selves. 

The  Attorney  General  said,  that  with 
respect  to  William  Scholefield,  his  learned 
friend  might  dismiss  all  further  concern. 
He  thought  a  nolle  prosequi  had  been 
issued;  but  he  would  take  a  verdict  Df 
acquittal  either  now  or  at  the  end  of  the 
case. 

Serjeant  Murphy  said  he  appeared  for 
George  Johnson;  but  that  defendant  said 
he  should  prefer  conducting  his  own  case, 
and  he  therefore  defended  himself. 


(a)  Afterwards  Lord  Chief  Baron. 

(b)  Afterwards  Recorder  of  London. 

(c)  Afterwards  Attorney  General. 
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PoUoeh  opeued  the  iBdictmeat,  which 
was  in  the  following  form  : — 

Lancashire  1  The  jorors  for  our  Lady  the  Queen 
to  wit      J      upon  tbeir   oath    present,  that 
Feargus  O'Connor,  late  of  Manchester,  io  the 
county  of  Lancaster,  labourer;  Peter  Murray 
M'Douall,    James    Scholeiield,   James    Leach, 
Christopher  Doyle,  John   Campbell,  Jonathan 
Bairstow,  Bernard   M*Cartney,  James  Arthur, 
otherwise  called  James  M' Arthur,  David  Ross, 
Kichard  Otley,  George  Julian  Haniey,  James 
Cartledge,  Thomas  Cooper,  William  Hill,  Robert 
Brooke,    James    Taylor,    John    Hoyle,     John 
Thornton,  John  Norman,  Joseph  Clarke,  John 
Miissey,  John  Fletcher,  Tliomas  Browne  Smith, 
Thomas  Fraser,  John  AUinson,  James  Grasby, 
William  Beesley,  James  Chippendale,  Samuel 
Parkes,    Thomas    Rail  ton,    Robert    Ramsden, 
James  Mooney,  Thomas  Mahon,  John  Leach, 
David  Morrison,  John    Lomax,   John  Arran, 
James  Skevington,  William  Scholefield,  Richard 
Pilling,    William    Aitkin,    Sandy    Challenger, 
otherwise  called  Alexander  Challenger,  George 
Candelet,  John  Durham,  James  Fenton,  William 
Stephenson,  John  Crossley,  Albert  Woolfendeu, 
Robert   Lees,  John    Lewis,    Patrick    Murphy 
Brophy,    George    Johnson,    Tliomas     Storah, 
William  Booth,   John  Wilde,  William  Wood- 
nifle,  Frederick  Augustus  Taylor,  Thomas  Pitt 
(all  described  as  late  of  the  same  place,  la- 
bourer), together    with    divers  other  evil-dis- 
posed persons,  to  the  jurors  aforesaid  as  yet 
unknown,  on  the  first  day  of  August,  in   the 
sixth  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  and  on  divers  other  days  and  times 
between  that  day  and  the  first  day  of  October 
in  the  year  aforesaid,  at  the  parish  of  Manches- 
ter, in  the  county  of  Lancaster,  unlawfully  did 
conspire,  confederate,  and  agree  together,  by 
causing  to  be  brought  and  gathered  together 
divers  unlaii-ful  tumultuous  and  riotous  assem- 
blies of  seditious  and  evil  disposed  persons  in 
various  parts  of  this  realm,  and  by  forcing  and 
compelling  divers  of  Her  Majesty's  peaceable 
subjects,  being  then  employed  in  their  respective 
trades,  manufactures,  and  occupations,  to  desist 
and  depart  from  their  respective  employments 
and  work,  and  by  divers  seditious  and  iufiam* 
matory    speeches,  libels,  placards,  and    other 
publications,  to  create  alarm,  discontent,  and 
confusion,  with  intent   thereby  unlawfully   to 
effect  and  bring  about  a  change  in   the  laws 
and  constitution  of  this  realm,  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  second  count  was  for  unlawfully 
conspiring — 

by  force  and  violence,  and  by  creating  alarm, 
discontent,  tumult,  and  confusion,  unlawfully  to 
efiect  and  bring  about  a  change  in  the  laws  and 
constitution  of  this  realm. 

The  third  count,  after  reciting  that — 
heretofore  on  the  first  day  of  August,  in  the 
year  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  first  day  of 
October,  in  the  year  aforesaid,  and  at  divers 
places  within  this  realm  divers  evil-disposed 
persons  unlawfully  and  tumultuously  assembled 


together,  and  by  violence,  threats  and  intimida- 
I  tions  to  divers  other  persons  being  then  peace- 
able subjects  <»f  this  realm,  forced  the  said  last- 
mentioned  subjects  to  leave  their  occupations 
:  and  employments  and  thereby    impeded  and 
,  stopped  the  labour  employed  in  the  lawful  and 
:  peaceable  carryinc  on  by  divers  large  numbers 
of  the  subjects  or  this  realm  of  certain  trades, 
!  manufactures  and  businesses,  and  thcrebv  caused 
'  great  confusion,  terror  and  alarm  in  the  mind» 
of  the  peaceable  subjects  of  this  realm, 

charged  that  afterwards  the  defendants — 

i  on  the  first  day  of  August  in  the  year  aforesaid 
'  and  on  divers  other  days  and  times  between 
I  that  day  and  the  first  day  of  October  in  the 
i  year  aforesaid,  at  the  itarish  aforesaid,  in  the 
I  county  aforesaid,  together  with  divers  other 
evil-disposed  persons  to  the  jurors  aforesaid  at 
yet  unknown,  the  defendants  did  nnlawfnlly 
conspire,  combine,  confederate,  and  agree  to- 
gether to  aid,  abet,  assist,  comfort,  support 
and  encourage  the  said  evil- disposed  persons 
in  this  count  first-mentioned,  to  continue  and 
persist  in  the  said  unlawfiil  assemblings,  threats, 
intimidations,  and  violence,  and  in  the  said 
impeding  and  stopping  of  the  labour  employed 
in  the  said  trades,  manufactures,  and  busi- 
nesses, with  intent  thereby  to  cause  terror  and 
alarm  in  the  minds  of  the  peaceable  subjects 
of  this  realm,  and  by  means  of  such  terror 
and  alarm,  violently  and  unlawfully  to  cause 
and  procure  certain  great  changes  to  be  made 
in  the  constitution  of  this  realm,  as  by  law 
established,  against  tbe  peace  of  our  said  Lady 
the  Queen,  her  crown  and  dignity. 

The  fourth  count  was  in  precisely  the 
s&me  terms  as  the  thii^d,  except  that  it 
omitted  the  words  **  conspire,  combine, 
confederate,  and  agree  together,"  and 
simply  charged  that  the  defendants  "did 
unlawfully  aid,  abet,"  &c. 

The  fifth  count  charged  that  the  defen- 
dants— 

together  with  divers  other  evil-disposed  persons 
to  the  jurors  aforesaid  as  3*et  unknown,  after- 
wards, to  wit,  on  the  first  day  of  August  in  the 
J  ear  aforesaid,  and  on  divers  other  days  between 
that  day  and  the  first  day  of  October  in  the  year 
aforesaid,  together  with  divers  other  evil-dis- 
posed persons,  to  the  jurors  as  yet  unknown, 
unlawfully  did  endeavour  to  excite  Her  Majesty's 
liege  subjects  to  disaffection  and  hatred  of  her 
laws,  and  unlawfully  did  endeavour  to  persuade 
and  encourage  the  said  liege  subjects  to  unite, 
confederate,  and  agree  to  leave  their  several  and 
respective  employments,  and  to  produce  a  cessa- 
tion of  labour,  throughout  a  large  portion   " 
this  realm,  with  intent,  and  in  order  by 
doing,  to  bring  about  and  produce  a  change  . 
the  laws  and  constitution  of  this  realm,  again 
the  peace  of  our  8ai4  Lady  the  Queen,  hi 
crown  and  dignity. 


mi 


The  sixth  count  charged  the  defendant 
with  conspiring — 

**  to  assemble  and  meet  together  unlawfully 
riotously,  and  tumultuously,  and  to  cause  diven 
other  persons  to  assemble  and  meet  togethp** 
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and  by  thrc4ts,  menaces,  violence,  and  intimi*  !  force,  violence,  menaces,  and  intimida* 
dation  unlawfully  to  force,  and  endeavour  to  !  tion,  to  prodace  such  a  degree  of  alarm 
force,  divers  of  Her  Majesty's  peaceable  sub-  |  and  terror  throughout  the  country,  as  to 
jects  ...  to  depart  from  th^-ir  employ-  j  produce  a  change  in  some  of  the  funda- 
ment and  ivork,  agamst  the  peace  of  the  Queen,  !  mental  points  of  the  constitution  of  tiiis 

country.     I  shall  not  stop  here  to  inquire, 


nor  shall  I  detain  you  a  moment  to  dis- 


&c. 

The  seventh  was  for — 
"  unlawfully  inciting  and  Htirring  up,  and  en-  '  cuss,  the  merits  or  demerits  of  the  change, 
deavouring  to  incite  and  stir  up,  great  numbers  ;  nor  the  beauty  of  the  ■  constitution  under 
of  Her  Majesty's  lienre  subjects,  with  force  of ,  which  we  live,  nor  the  happiness  which 
anus,  unlawfully,  riotouslj*,  and  tumultuously,  i  it  may,  or  may  not,  shed  around  those 
to  assemble  together,  and  by  threats,  violence,  ,  who  have  the  blessing  to  live  under  it 
and  intimidation,  unlawfully  to  force,  and  en-  I  am  here  not  to  discuss  any  political 
deavour  to  force,  divers  of  Her  Majesty's  sub-  subject  whatever.  I  am  not  here  to  praise 
jects  to  depart  from  their  employment  and  work."  ^  the  constitution  ;  lam  here  for  the  pur- 

The  eighth, —  pose  merely  of  vindicating  the  law.     I 

*'  that  the  defendants  and  divers  others  did  un-     doubt  not  his  Lordship  will  tell  you  that 
lawfully  meet  and  assemble  together  in  a  for-    the  course  of  proceedmgs  which  I  have 
midable  and    menacing    manner,   with    clubs,  |  adverted  to  is  illegal,  and  that  it  is  no 
sticks,  and  other  offensive  weapons  to  disturb  .'  by  such  proceedings  that  any  change  of 
the  tranquillity,  peace,  and  good  order  of  this    whatever  sort  is  to  be  brought  about  in 

the  constitution  of  this  country ;  and  if 
you  are  satisfied  by  the  evidence  that  the 


realm,  and  in  contempt  of  Her  Majesty  the 
Oueen,  and  against  her  peace,  her  crown,  and 
dignity."  I  respective  defendants  have  taken  a  part 


The  ninth  was  the  common  count  for 
riot.    • 

Opening  Speech  por  the  Cjlown. 

Attorney  General:  May  it  please  your 
Lordship  and  gentlemen  of  the  jury,  I 
can  assure  you  most  unfeignedly,  ihat  I 
never  rose  to  discharge  a  more  painful 
duty  than  it  is  now  my  lot  to  discharge 
this  day,  nor  one  in  which  I  consider  the 

responsibility  cast  on  those  who  have  ad-  enter  into  any  inquiry  as  to  what  were  the 
vised  tho  Crown  to  be  greater  than  it  is  on  I  circumstances  that  led  to  the  commission 
the  present  occasion,  while  for  a  moment  of  these  odences,  beyond  what  is  abso- 
I  allude  to  circumstances,  which  more  or  '  lutely  necessary  to  render  the  facts  in- 
less  must  be  in  the  knowledge  of  every-  telligiblo  to  you.  And,  gentlemen,  having 
one  of  you,  as  probably  thev  are  of  almost  thus  stated  to  you  th3  duty  that  1  con- 
every  person  in  Court,  while  I  advert  to  ceive  Ihave  to  perform,  and  entreated  you 
them    but    for  a    moment,   in  order    to    to  dismiss  from  your  recollection  any  cir- 


in  a  proceeding  which  had  this  for  its 
object,  and  that  these  means  which  I  have 
adverted  to  were  the  means  to  be  resorted 
to  by  them,  then  it  will  be  your  painful 
duty  to  find  them  guilty.  Gentlemen,  as 
little  have  I  to  do  with  the  political  origin 
of  the  meetings  to  which  I  must  first  call 
your  attention.  I  propose  to  enter  into 
no  secret  history  of  the  motives  of  any 
individual  anterior  to  the  time  ythen  first 
the  law  was  violated.     I  propose  not  to 


caution  you  against  any  impression  which 
you  may  have  received  with  respect  to 
any  individual  before  you  came  into  that 


cumstanco  tending  to  cast  any  prejudice, 
or  which  may  weigh  against  any  of  the 
prisoners  individually,  I  sball  proceed,  as 


box.  It  is  scarcely  possible  not  to  entertain  I  shortly  as  I  can,  to  narrate  the  facts 
a  strong  impression  of  the  danger  and  the  !  which  I  propose  to  lay  before  you  as 
mischief  that  might  arise  from  ofiences  '•  matters  of  evidence. 

such  as  are  imputed  in  the  iudictment,  if  Gentlemen,  somewhere  about  July  26, 
indeed  they  have  been  committed  by  any  there  was  a  meeting  hold  at  Ashton- 
of  the  defendants.  Gentlemen,  1  would  under-Lyne,  which  is  about  six  miles  to 
call  your  attention  exclusivelj  on  this  oc-  the  east  of  Manchester.  At  that  meeting 
casion  to  the  evidence  that  will  be  laid  the  defendant  William  Woodruffe  was 
before  you,  and  I  state  at  the  outset,  '  chairman,  and  another  of  the  defendants, 
without  the  slightest  difficulty,  that  if  of  the  name  of  PiUing,  was  present,  and 
you  are  not  satisfied  of  the  guilty  partici-  was  called  upon  to  speak  ;  Woodruffe 
pation  of  every  defendant,  let  all  those  exhorted  the  people  to  give  over  work 
who  have,  by  their  own  evidence,  or  by  until  they  could  get  a  fair  day's  wages 
the  weakness  of  the  case  for  the  prosecu-  for  a  fair  day's  work.  He  then  called 
tion  raised  a  favourable  doubt  in  your  upon  Pilling  to  address  the  meeting, 
minds,  have  the  benefit  of  that  doubt,  Tne  language  which  PiUing  used  wa^ 
and  by  your  verdict  be  acquitted.  Gen-  |  very  strong,  and  particularly  directed 
tlemen,  the  offence  imputed  to  the  de-  ,  agaiust  the  owners  of  mills.  A  person 
fendant«  is  that  of  endeavouring,  b^  large  named  Aitkin,  one  of  the  detendants,  said 
assemblies  of  pei^sons,  accompanied   by  ;  he  woiUd  advise  the  cotton  lords  to  keep 
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withia  the  precincta  of  their  own  palaces,  John  Lrach,  Thovuu  Slorah,  Tkomns  1 
ds  tho  dark  DJghtB  were  coming  on,  and  Aon,  niiU  William  Slephenton  spoke. 
some  bold  band  more  during  than  the  rest  that  meeting  it  was  stuced  that  on 
■would  reckon  with  them,  for  the  reckon-  following  daj  there  should  lie  a  gciM 
ing  da;  was  near,  and  a  blood;  reckoning  turn-out,  and.  that  no  one  xhonld  reti 
it  was  likely  to  i>o.  Gentlemen,  ehorllj  I  Co  work  till  the  Charter  became  the  1 
'  "  ''sit  appears  there  bad  been  some  '  of  the  land.  On  tb^  occasion,  Muirho 
'      '  -    -'^         -  -.  -      ;-   -L  -  I   .      .  .  ingnagc,  of  wbieL,  I  belieTc,  thi 


reductioua  made  by  the  mastuni  in  the  j  ascd 
■wages  of  those  tbey  employed  ;  I  think 
there  had  been  as  many  as  two  or  three 
reductions,  and  the  last  preceding  reduc- 
tions had  been  carried  into  effect  in  tlui 
month  of  April  in  the  last  year.  Some  of 
tho  obeerrations  of  this  meeting  were 
made  Kith  reference  to  tho  especied  re- 
daction of  wages.  Thero  were  other 
meetings,  at  one  of  which  notice  was 
given  of  a  further  meeting  to  take  place 
on  Sunday,  August  7,  at  Moltrara  Moor,  or 
Wedcnsough  Green,  about  four  miles  Irom 
Ashton,  where  the  Chartists  had  been  in 
the  habit  of  holding  their  camp  meetings. 
In  tho  meantime,  of  tho  maoufactttrera, 
■who  had  given  notice  of  an  intended  reduc- 
tion of  wages,  I  believe  all  except  one  had 
■withdrawn  their  notice  of  reduction;  but 
on  Friday,  August  5,  one  bouse  having 
•contlnned  its  notice— a  sort  of  mi'Uting  of 
the  masters  and  men  at  that  factory  oc- 
curred, at  which  somethiug  was  said  that 
gave  offence  to  the  men.  I  can  hardly 
suppose  that  it  was  intended  to  give  that 
ofleuce.  It,  however,  did  create  much 
offence,  and  the  men  immediately  aban- 
doned their  work,  and  that,  I  believe, 
the  first  eccaaion  of  what 


On  Saturday,  August  6,  there 


Dumliu :  Uy  Lord,  I  do  not  think  t 
Muirk<ju*e'«  name  is  in  the  indictment. 

Attorney    Genertil  .■  I  am  not  aware  t 
Muirhouie  is  a  defendant.     I  stated  t 
he  used  this  language,  and  I  am  perfet 
correct  in  stating  to  you  that  what 
chairman  wne  permitted  uniutermpie 
to  state  is  at  lea»t  evidence  of  the  iut«n- 
tion  of  those  who  were  present ;  and  at 
that  meeting  I  believe  several  of  the  de- 
fendants were  actually  present. 

"The  prnpl?  had  been  told  of  the  cviln  we 
labour  udikr ;  nad  Ism  r<'<|iie«t^  to  tell  you 
tlist  to-niurron-  n  meeting  nill  take  plnce  U 
^tulybridge.  al  live  «'i-lock  in  the  marain^,  iiheii 
we  will  prorecd  from  factor)'  to  factory  ;  and  all 
tbc  hands  that  will  not  willingly  came  out.  »u 
H'iU  lum  them  out;  and  whL-ii  we  are  oul,  we 
will  reuinia  out  till  the  Charter,  the  oaly  j^uarau- 
tee  jou  haie  for  your  wai.'ra,  hecome.*  the  law 
of  the  land.  I  hope  to  meet  you  all  to-morrow 
at  S t ;i I V bridge,  when  we  will  join  hand  in  hand 
in  (bis  preat  natiootJ  turn-out." 

Gentlemen,  there  was  a  meeting  on  the 

«»s    following  morning,  at  Haigb,  near  Staly- 

callcd  tlie  '  *"''<*SC  <  .  t^'e'""  "ere  from  two    to  three 


i  persons  present ;  and  there  w 


1  of  n 


who  went  , 
through  Newton,  hendcd  by  John  Bur-  i, 
ham 

Gregory  .-(a)  Tifteen  or  sixteen  hundred. 

Atlomeij  General .-  Another  defendant 
and  John  Crosstcij.  On  Sunday,  August  7, 
there  were  two  meetings,  one  in  the  fore- 
noon and  another  in  the  afternoon.  Muir- 
Ao««(',thechairman,  addressed  themee  ting. 


less  than  fifteen  '  "*  P'"*^^""^  "'  ""^*  meeting  :- 


Another  placard  was : — 
■■'ITieythat   perish  by  the  sword  are  belter 
than  they  that  perish  by  hunger." 

Gentlemen,  that  meeting  proceeded  first 
to  Messrs.  Harrieon'e ;  they  there  turned 
all  the  hands  out,  and  stopped  the  u  "' 


and  then,  gentlemen,  perhaps  for  the  first  ,  they   then    proceeded    to    Messrs.   Lee' 


J,  the  object  of  the  meeting 

dinctly  avowed.   MuirhuuM  lold  the  mi 
ing  that  it  was  neither  a  wage  quest: 


^r  a  relieious  . 

■question,  ana  their  object   was   to  make 
what  was  commonly  cnlled   the   Feopb 
■Charter  the  law  of  the  land.     On  thi  ' 


where  they  did  i 
I  lingness  to  receive  their  proposal  t 
I  labour.    The  burst  open  the  doors,  s 


tioii._  It  was  a  national    by  force  they  did  that  which  at  Harrison  a 


they 


uble  to  do  merely  by  their  pre- 
d  appearance. 
Gentlemen,   it  was  arranged  that  they 


casion    Candelet,    one   of    the   defendants  I  should  meet  the  following  morning,  at 


epoko,  and  Wilde,  who  is  now,  I  believe, 
aaffering  under  sentence  at  Chester, (6) 


ithing  was  said  about  going  to  Mt 
Chester;  and   at   a   very   early    hour 


another  who  addressed  that  meeting.     At  |  Tuesday,    August    9,   there   were    mei 


o'clock  in  the  afternoon  there 
larger  meeting  at  which  the  defendants 

(n)  Sulirilor  for  the  prosecutiou. 
(6)  Tried  and  convicted  before  Lord  Abinger, 
CB.,  at  the  Cheshire  Special  Commisaion  for 
a  coDipinLcy,  and  xentenccd  to  be  im- 
■  "         o  year«  in  Cheater  Castle. 


Hyde,  at  Stalybridge~{the  defe 
dant  Pilling  was  there)^and  at  Ashton 
and  from  the  places  where  they  a' 
assembled,  they  determined  to  marc 
upon  Manchester.  And  accordingly,  Bom 
tbotuands  of  persons,  you  will  find,  wit 
a  certain  description  of  arms,  with  blm' 
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geons  and  banners — having  some  appear-    mend  the  people  of  all  trades  and  callings  forth- 

ance  of  military  rank,  and    array,  and    "'-'**'  ^-^  —"  -""-''  — *'*'  ***"  -^ —  "* " 

order — marched  upon  the  town  of  Man- 
chester; and,  finding  the  military  very  ^         ^ 

near  the  entrance  of  the  town,  they  |  g,  nnmber  of  persons  had  formed  the  de- 
halted,  and  there  was  a  sort  of  parley  |  gign  of  going  abont  the  conntry,  from 
between  them,   the   magistrate  and    the    place  to  place,  for  the  purpose  of  creating 


wth  to  cease  work,  until  the  above  document 
becomes  the  law  of  the  land. 

I  may  here  incidentally  remark,  that,  if 


military.  To  the  remonstrances  of  the 
magistrate  they  answered,  that  their  ob- 
ject was  peace,  law,  and  order ;  and  they 
promised  faithfully  to  keep  the  peace,  and 


a  cessation  of  labour,  and  compelling  the 
public  authorities  of  the  country  to  adopt 
a  particular  change  in  the  constitution, 
all  those,  who,  in  any  way,  afforded  en- 


arc  principals ; 
all  who  aid,  encourage,  assist,  or  foment 
this  description  of  ofl'ence,  are  themselves 
guilty  of  that  which  they  encourage  in 
others. 

By  this  time,  the  state  of  Manchester  had 


to  commit  no  disorder  of  any  kind.     The  j  couragement  of  any  sort  to  the  persons 
magistrate  withdrew   the    military,   Q-i^d  i  y^i^Q  ^ere  so  acting,  became,  what  in  law 
putting  himself— not  exactly  at  their  head  |  ^re  called,  accessories — whether  before  or 
as  a  leader,  but  for  the  purpose  of  point-  i  after   the   fact,   would  make   very    little 
ing  out  to  them,  I  suppose,  where  they  i  difference ;  for,  in  a  case  of  misdemeanor, 
might  go  with   propriety,  and  to  watch  i  ^j^j^h  this  is,  all  accessories  i 
them,  that  they  aid  no  mischief— the  ma- 
gistrate placed  himself  along  with  them, 
and  they  marched  into  the  town  together ; 
the   military  having   been  withdrawn  to 

prevent  any  hostile  conflict.     They  had        _^ 

scarcely  got  into  the  town,  when  those  ■  attracted  the  attention  of  the  authorities 
who  were  rather  in  the   rear  separated    there,  and  also  the  authorities  in  London ; 
themselves  from  the   rest ;  and   forming    ^^  q,j  ^^q  i^^\^  there  was  a  proclamation 
into  various  bands  went   from  street  to    igg^ed  by  the  magistrates  of  their  own 
street,  and  from  house  to  house,  and  took    authority,  and  on  the  16th  there  was  a 
possession  of  the  town.     For  three  days    proclamation  issued  in  the  name  of  the 
the  shops  were  shut  up ;  all  labour  was  ,  Qu^en  by  the  executive  government.   And 
stopped ;  portions  of  the  mob  went  from  ]  ^fter  those   proclamations,   calling  upon 
place  to  place  ;  not  merely  at  the  mills,    every  one  to  observe  the  peace,  to  abstain 
but  at  every  place  where  the   labour  of    ^j.^^^  giving  encouragement  to  the  vio- 
man  was  used,  they  went  and  enjoined  i  je^ce  of  others,  it  became  still  more  and 
the  cessation  of  labour.   In  some  instances  j  j^q^q  ^^^  ^^ty  of  all  persons  who  were 
they  demanded  bread ;    in  others,   they    determined  to  obey  the  law,  or  who  were 
accepted  money  ;    but,   for    three    days,    jjQt  determined  to  disobey  it,  to  abstain 
Manchester  was  in  a  state   of  the   most    fpQ^j  any  proceeding  that  could  give  en- 
lawless  riot  and  confusion.     The  follow-    couragement,   directly    or    indirectly,   to 
ing  week  was  remarkable  at  Manchester,  i  those  who  were    still    going    about    the 
for  the  introduction  of  some  other  pro-    country,   from   place    to   place,    by    inti- 
ceedings,  still  more  threatening  m  their    nidation,   to   turn   out    those   who   were 
aspect   than  perhaps  the  assemblages  of    anxious  to  continue    at  work  for    their 
these  persons  already  described,     it  ap-    masters.      On   the  Monday  there  was  a 
pears  that  at  that  time  there  had  been  ,  meeting    of    trades    at,     I    think,     the 
sitting  at  Manchester  a  collection  of  dele-  '  *«  Sherwood      Inn,'*     Tib     Street  ;     and 
gates  or  persons  in  the  Trades'  Union  (a) ;  j  they  adjourned  to  the  Carpenters'  Hall, 
and  I  beg  to  call  your  attention  to  a  reso-  |  You  will  find,  that  at  that  meeting  various 
lution  of  the  trades,  which  was  put  forth    motions  and  resolutions  were  carried ;  and 
on  Friday,  August  12.     Gentlemen,  the    ^^  length  it  was  determined  to  issue  a 
resolution  was  this : —  placard,  to  which  I  think  it  right  to  call 

"  That   we,   the  delegates  representing  the  •  your  attention, 
various  trades  of  Manchester  and  its  vicinitieB,  "TTRFRTY 

with  delegates  from  various  parts  of  Lancashire  ,  i^^or-rvx  x. 

and  Yorkshire,  do  most  emphatically  declare,  j      « Liberty  to  the  trades  of   Manchester  and 
that  it  is  our  solemn  and  conscientious  conviction  ]  ^Y^Q  surrounding  districts.— Fellow -workmen,  we 


that  all  the  evils  that  affiict  society,  and  which 
have  prostrated  the  energies  of  the  great  body 
of  the  producing  classes,  arise  solely  from  class 
legislation;  and  that  the  only  remedy  for  the 
present  alarming  distress  and  widespread  desti- 
tution is  the  immediate  and  unmutilated  adoption 
and  carrying  into  law,  of  the  document  known  as 
the  People's  Charter.— 'That  this  meeting  recom- 

(a)  See  history  of    Trades'  Unions,   Place 
MSS.  (B.M.),  27,799,  &c. 


hasten  to  lay  before  you  the  paramount  import- 
ance of  this  day's  proceedings.  The  delegates 
from  the  surrounding  districts  have  been  more 
numerous  at  this  day's  meeting  than  they  were 
at  yesterday's,  and  the  spirit  and  determination 
manifested  for  the  people's  rights  have  increased 
every  hour.  In  consequence  of  the  unjust  and 
unconstitutional  interference  of  the  magistrates 
our  proceedings  were  abruptly  brought  to  a  close 
by  their  dispersing  the  meeting ;  but  not  until, 
in  their  very  teeth,  we  passed  the  following  reso- 
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lution;  — 'Resolved — That  the  delegates  in  pub- 
lic meetiDg  assembled,  do  recommend  to  the 
various  constituencies*  which  we  represent,  to 
adopt  all  legal  means  to  cany  into  eflfect  the 
People's  Charter  ;  and  further  we  recommend 
that  delegates  be  sent  through  the  whole  of  the 
country  to  endeavour  to  obtain  the  co-operation 
of  the  middle  and  working  classes  in  carrying 
out  the  resolution  of  ceasing  labour  until  the 
Charter  become  the  law  of  the  laud.'—  Knglish- 
men,  legally  di'tt-rniine  to  maintain  the  peace 
and  well-being  of  society  ;  and  show,  by  your 
strict  adherence  to  our  resolution,  that  we  are 
your  true  representatives.  Do  your  duty.  We 
will  do  ours.  VVe  meet  again  to-morrow;  and 
the  result  of  our  deliberations  will  be  fully  laid 
before  you." 

Now,  gentlemen,  I  have  read  to  you 
every  word  of  this.  There  occur  in  it  ex- 
pressions with  respect  lo  **  legal  means," 
and**  keeping  the  peace."  Gentlemen,  I 
am  afraid  that  those  who  directed  the 
framing  that  paragraph  would  probably 
differ  from  the  views  which  his  Lordship 
will  probably  lay  down  to  you,  as  to  what 
are  the  legal  means  by  which  such  objects 
may  be  carried  into  effect ;  but  it  will  be 
for  you  to  judge  whether,  because  the 
lapguage  of  **  peace,  law,  and  order"  is 
upon  the  lips  of  those  who  use  such  ex- 
pressions, accompanied  by  very  different 
conduct — it  will  be  ior  you  to  judge  how 
far  these  expressions,  which  are  used  in 
a  placard  put  forth  to  the  public,  really 
convey  the  intention  of  those  who  use 
them  ;  or  whether  they  arc  used  with  the 
intention  to  depart  from  those  professions, 
whenever  a  convenient  opportunity  may 
occur. 

Gentlemen,  on  Tuesday,  August  16, 
there  was  finother  meeting,  not  now  of 
the  trades,  but  there  was  a  meeting  of  de- 
legates, (a)  forming  a  sort  of  convention 
to  represent  the  people  of  England,  from 
different  parts  of  the  country :  and  I  be- 
lieve that  not  less  than  from  forty  to 
sixty  or  seventy  delegates  arrived  at  Man- 
chester. At  one  of  the  meetings,  un- 
doubtedly, about  forty  actually  attended. 


(a)  Delegates  to  the  Conference  of  the  Na- 
tional Charter  Association,  founded  by  Feargus 
O'Connor.  Each  town  or  district  possessed  an 
association  of  Chartists,  who  subscribed  \d.  a 
week.  £ach  of  the  district  a-ssociations  had  a 
president,  treasurer,  aud  secretary.  Members 
were  also  expected  to  take  quarterly  tickets  at 
2d.  each,  the  money  to  go  towards  the  expenses 
of  the  executive  cou.mittee  of  five,  each  of  whom 
received  30^.  a  week,  and  was  expectrd  to  give 
his  whole  time  to  the  movement.  Each  town 
or  district  which  had  an  associatiou  had  the 
privilege  of  sending  delegates  to  the  confe- 
rences held  frcm  time  to  time  on  condition  of 
providing  their  expenses. — Mr.  Gregory's  report 
on  the  disturbances.  Treasury  Solicitor's  Papers, 
2677. 


Gentlemen,  at  that  meeting  an  address 
was  considered  and  approved,  as  an  ad- 
dress to  be  printed  and  published  to  the 
people  of  England.  It  was  an  addres.s 
from  five  persons,  styliu:^  themselves 
**Thc  Executive  Committee  of  the  Na- 
tional Association  for  carrying  the  Char- 
ter," and  I  now  beg  to  call  your  attention 
to  the  contents  of  that  paper.  The  proof- 
sheet  of  this  paper,  corrected  in  the  hand- 
writing of  one  of  the  defendants — I  think 
Peter  Murray  M^Douall  ^wiW  be  produced 
in  evidence  before  you  ;  and  with  respect 
to  his  participation  in  it,  it  woald  be  idle 
to  suggest  any  doubt,  becaase  the  proof- 
sheet  was  actually  corrected  by  himself, 
in  his  own  hand-writins:.  I  beg  to  call 
your  attention  to  the  title  of  this  placard. 
It  is  an 

*•  Address  of  the  Executive  Committee  of  the 
National  Chartist  A.ssociation  to  the  people." 

"  Brother  Chartists,  —  The  great  political 
truths  which  have  been  agitated  during  the  last 
half -century  have  at  length  aroused  the  degraded 
and  insulted  white  slaves  of  England  to  a  sense 
of  their  duty  to  themselves,  their  children,  and 
their  country.  Tens  of  thou.<iauds  have  flung 
down  their  implements  of  labour.  Your  task- 
masters tremble  at  j'our  energ}-,  and  expecting 
masses  eagerly  watch  this  the  great  crisis  of  our 
cause.  Labour  must  no  longer  be  the  common 
prey  of  masters  and  rulers.  Intelligence  has 
beamed  upon  the  mind  of  the  bondsman ;  and 
he  has  been  convinced,  that  all  wealth,  coiufort, 
and  produce,  everything  valuable,  useful,  and 
elegant,  have  sprung  from  the  palms  of  his 
hands ;  he  feels  that  his  cottage  is  empty,  his 
ba«:k  thinly  clad,  his  children  breadless,  himself 
hopeless,  his  mind  harrassed,  and  his  body  pun- 
ished, that  undue  riches,  luxury,  and  gorgeous 
plenty,  might  be  heaped  in  the  palaces  of  the 
task-masters,  and  flooded  into  the  granaries  of 
the  oppressor.  Nature,  God,  and  reason,  have 
condemned  this  inequality ;  and  in  the  thunder 
of  a  people's  voice  it  must  perish  tor  ever.  He 
knows  that  labour,  the  real  property  of  society, 
the  sole  origin  of  accumulated  property,  the 
first  cause  of  all  national  wealth,  and  the  only 
supporter,  defender,  and  contributor  to  the 
greatness  of  our  couutry,  is  not  possessed  of  the 
same  legal  protection  which  is  given  to  those 
lifeless  effects,  the  houses,  ships,  aud  machinery 
which  labour  have  alone  created. 

**  Therefore  it  is  that  we  have  solemnly  sworn, 
and  one  and  all  declared,  that  the  golden  oppor- 
tunity- now  within  our  grasp  shall  not  pass  away 
fruitless  ;  that  the  chance  of  cen:uries,  afford'**' 
to  us  by  a  wise  and  all-seeing  God,  shall  not  I 
lost ;  but  that  we  do  now  universally  resol 
never  to  resume  labour,  until  labour's  grievauc 
are  destroyed,  and  protection  secured  to  oui 
selves,  our  suffering  wives,  andhelplos  children 
by   the   enactment    of    the    People's   Charter 
knglishmeu  !  the  blood  of  your  brethren  recdens 
the  streets  of  Preston  and  Blackburn  " 

Gentlemen,  I  regret  deeply  to  say,  thai 
at  Preston  and  Blackburn  there  had  boe 
a  conflict  with  the  military,  which  ui 
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fortunately  did  terminate  in  bloodshed. 
Now  you  perceive  the  language  there  is 
used  with  reference  to  that  event.  ' 

"  Knglishmeu  !  the  blood  of  \our  brethren 
reddens  the  streetb  of  Preston  and  niiickburii, 
and  the  murderers  thirst  for  more.  Be  firm,  be 
courageous,  be  men  J  l*eace,  law,  and  order, 
have  prevailed  o.i  our  side — let  them  be  revered 
until  your  brethreq  in  Scotland,  Wales,  and 
Ireland  are  informed  of  vour  resolution  ;  and 
when  a  universal  holiday  prevails,  which  will  be 
the  case  in  eight  days,  then  of  what  use  ^nll 
bayonets  be  against  public  opinion?  What 
tyrant  can  then  live  above  the  terrible  tide  of 
thought  and  ener^iy,  which  is  now  flowing  fast, 
under  the  guidance  of  man's  intellect,  which  is 
now  destined  by  a  Creator  to  elevate  his  people 
above  the  reach  of  want,  the  rancour  of  despotism, 
and  the  penalties  of  hondage  ?  The  trades,  a 
noble,  patriotic  Imnd,  have  taken  the  lead  in 
declaring  for  the  Charter,  and  drawing  their  gold 
from  the  keeping  of  tyrants.  Follow  their  ex- 
ample. Lend  no  whip  to  rulers  therewith  to 
scourge  you. 

"  Intelligence  has  reached  us  of  the  wide- 
spreading  of  the  strike ;  and  now,  within  fifty 
miles  of  Manchester,  every  engine  is  at  rest,  and 
all  is  still,  save  the  miller's  useful  wheels  and 
friendly  sickle  in  the  fields." 

Grentlemcn,  that  was  perfectly  true. 
Within  fifty  miles  of  Manchester,  all  was 
still ;  but  in  what  way  that  stillness  was 
produced,  whether  by  the  spontaneous 
wish  of  all  persons  who  were  compelled  to 
observe  that  stillness,  you  shall  judge 
to-day  by  the  evidence  ;  and  then  you 
must  further  judge  whether  those  who 
penned  this  document  could  by  possibility 
be  ignorant,  that  though  undoubtedly  a 
large  portion  of  that  rest  from  labour  was 
accepted  cheerfully  by  many,  a  very  con- 
siderable proportion  of  it — I  believe  I 
should  not  be  wrong  if  I  said  the  greater 
part  of  it — was  imposed  upon  a  reluctant 
population  by  the  activity,  force,  and 
threats  of  those  who  went  from  place  to 
place  to  produce  a  compulsive  abandon- 
ment of  labour. 

**  Countrymen  and  brothers,  centuries  may 
roll  on,  as  they  have  fleeted  past,  before  such 
universal  action  may  again  be  displayed:  we 
have  made  the  cast  for  liberty ;  and  we  must 
stand,  like  men,  the  hazard  of  the  die.  Let  none 
despr-nd.  Let  all  be  cool  and  watchful,  and, 
like  the  bridesmaids  in  the  parable,  keep  your 
lamps  burning ;  and  let  your  continued  resolution 
be  like  a  beacon  to  guide  those  who  are  now 
hastening,  far  and  i^-ide,  to  follow  your  memo- 
rable eacample.  Brethren,  we  rely  upon  your 
firmness  ;  cowardice,  treachery,  or  womanly  fear, 
would  cast  our  cause  back  fur  half  a  century. 
Let  no  man,  woman,  or  child,  break  down  the 
solemn  pledge  ;  and,  if  they  do,  may  the  curse 
of  the  poor  and  starving  pursue  them — they 
deserve  slavery  who  would  madiy  court  it. 

Our  machiner}'  is  all  arrangel,  and  your  cause 
will,  in  three  days  he  impelled  onward  by  all  the 


intellect  we  can  summon  to  its  aid:  therefore, 
whilst  you  are  peaceful,  be  firm ;  whilst  you  are 
orderly,  make  all  be  so  likewise ;  and  whilst  j'ou 
look  to  the  law,  remember  that  you  had  no 
voice  in  making  it,  and  are  therefore  the  slaves 
to  the  will,  the  law,  and  the  price  of  your  mas- 
ters. All  officers  of  the  association  arc  called 
upon  to  aid  and  assist  in  the  peaceful  extension 
of  the  movement,  and  to  forward  all  moneys  for 
the  use  of  the  del^ates  who  may  be  expressed 
over  the  country.  Strengthen  our  hands  at  this 
crisis.  Support  your  leaders.  Rally  round  our 
sacred  cause,  and  leave  the  decision  " 

Now  where,  gentlemen,  do  you  think 
the  decision  is  left  after  these  appeals  to 
'*  peace,  law,  and  order,"  and  to  *'  peace- 
ful struggle  '*  ? 

"  Leave  the  decision  to  the  God  of  justice  and 
of  battle." 

Gentlemen,  this  placard  was  extensively 
dispersed  over  Manchester,  and  it  became 
a  sort  of  rallying  point  to  the  various  meet- 
ings that  took  place  afterwards ;  and  the 
question  that  you  have  to  decide  with 
regard  to  all  those  who  are  concerned  in 
the  framing  and  putting  forth  of  that 
placard — is  iv^hether  in  the  entire  scope 
and  object  of  that  publication  you  do  not 
find  a  direct  encouragement  to  those  per- 
sons who  were  going  about  the  country 
from  factory  to  factory,  and  from  mill  to 
mill, — I  might  say  almost  from  house  to 
house, — to  suspend  labour  of  every  kind, 
and  to  do  it  by  force  and  menace,  in  order 
to  carry  out  that  change  in  the  constitu- 
tion which  would  be  eHected  by  making 
the  People's  Charter  the  law  of  the  land. 

Gentlemen,  you  will  have  evidence  given 
of  what  occurred  at  the  meeting  of  dele- 
gates ;  and  as  against  one  of  the  defen- 
dants, I  mean  1&,  F,  O'Connor,  you  will 
have  the  clearest  evidence  of  his  partici- 

Eation  in  it,  by  a  direct  allusion  to  it  in 
is  own  newspaper,  the  Nortliem  Star,  to 
which  his  name  is  affixed  as  a  proprietor, 
and  for  the  contents  of  which  ho  is  re- 
sponsible. Gentlemen,  I  propose  first  to 
read  to  you,  from  the  Northern  Star  of  the 
20th  of  August  a  few  expressions  which 
clearly  connect  Mr.  Feargus  O'Connor 
with  the  publication  of  that  document. 
Gentlemen,  I  think  it  perfectly  right  here 
to  say,  that,  I  believe  that  before  this 
time,  many  paragraphs  had  been  pub- 
lished in  the  Northern  Star,  dissuading 
the  people  from  taking  the  course  that 
they  seemed  to  be  bent  upon  ;  and  what- 
ever benefit  in  any  way  Mr.  Feargus 
O'Cowiior  can  derive  from  a  candid  ad- 
mission  on  my  part,  I  admit  at  once,  that, 
prior  to  this  time,  apparently  the  Northern 
Star  was  directed  against  the  strike.  But 
from  the  paper  which  I  hold  in  my  hand 
you  cannot  doobt  that  for  some  reason 
— whether  because  the  impulse  seemed  to 
be  so  strong— whether  the  current  seemed 
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to  be  so  irresistible  that  it  was  no  longer 
of  any  use  to  stem  it — whether  he  was 
carried  along  by  that  current,  or  whether, 
seeing  that  there  was  such  a  prospect  of 
Ohartism  becoming  the  law  of  the  land, 
Mr.  Feargus  0^ Connor  thought  the  time 
was  come  when  a  use  might  be  made  of 
the  turn-out,  I  know  not ;  1  deal  with  the 
facts  merely  as  they  are  before  me. 

On  the  20th  of  August  the  following 
paragraph  appeared  in  the  Northern  Star 
in  reference  to  the  meeting  of  delegates  in 
conference  in  Manchester  : — 

"This  body  was  driven  by  the  'troublous 
times  '  from  the  consideration  of  the  particular 
matters  and  things  for  vvhicb  it  was  summoned. 
The  all-absorbing  interest  of  the  *  strike '  move- 
ment was  forced  on  the  attention  of  its  members 
as  a  first  object  of  consideration.  It  being  known 
that  the  sitting;  of  this  body  was  to  commence  on 
Monday,  it  was  generally  understood  and  believed 
that  they  would  take  up  the  subject ;  and  the 
decision  to  which  they  might  come  as  to  the 
course  of  action  to  be  commended  was  looked 
for  by  hundreds  of  thousands  with  an  intenseuess 
of  anxiety  perfectly  indescribable. 

"The  conference  commenced  its  session  at 
two  p.m.,  and  continued,  by  adjournments,  till 
about  seven  on  Wednesday  evening." 

And  then  he  gives  the  statement : — 

"  Their  deliberations  were,  as  mijijht  be  ex- 
pected, most  anxious  ;  the  discussions  most  ani- 
mated and  earnest,  and  while  some  difference 
prevailed  on  the  course  to  be  recommended 
to  the  people,  one  soul  and  purpose  seemed  to 
animate  the  entire  assembly  as  to  the  necessity 
of  enforcing,  by  every  means  in  their  indivi- 
dual and  collective  power,  the  observance  of 
peace,  law,  and  order  by  and  among  the  people. 
Each  member,  in  the  first  instance,  stated  to  the 
conference,  so  far  as  he  had  the  means  of 
knowing  it,  the  state  of  his  own  district,  and 
the  opinion  of  his  constituents  in  reference  to 
*  the  strike.' 

"  A  general,  anxious,  and  protracted  discussion 
then  ensued  upon  the  question  of  adopting  the 
following  resolution  of  the  delegates  : — 

"  *  That  whilst  the  Chartist  body  did  not  ori- 
ginate the  present  cessation  from  labour,  the 
conference  of  delegates  from  various  parts  of 
England  express  their  deep  sympathy  with  their 
constituents,  the  working  men  now  on  strike  ; 
and  that  we  strongly  approve  the  extension  and 
-continuance  of  their  present  struggle  until  the 
People's  (Charter  becomes  a  legislative  enactment, 
and  decide  forthwith  to  issue  an  address  to  that 
effect ;  and  pledge  ourselves,  on  our  return  to 
our  respective  localities,  to  give  a  proper  direction 
to  the  people's  efforts.' 

"Every  speaker  was  restricted  to  five  min 
utes,  and  no  man  allowed  to  speak  twice  on  the 
same  question.  An  amendment  was  proposed, 
differing  from  the  resolution  in  phraseology, 
but  bavmg  the  same  purport.  Another  amend- 
ment was  proposed  to  the  effect  that— *  The 
information  laid  before  this  conference  by 
the  several  delegates  of  whom  it  is  composed 
does  not  warrant  this  conference  in  now  re- 


commending to  the  people  any  national  strike 
or  holiday,  or  in  any  way  mixing  np  the  Chartist 
name  and  movement  with  the  present  strike  for 
wages,  subsisting  in  some  districU*,  and  origi- 
nated, as  this  conference  believes,  by  the  Anti- 
Corn  Law  League ;  not  seeing  any  means  whereby 
the  said  strike  can  now  be  made  a  successful 
effort  for  the  carrying  of  the  People's  Charter ; 
while  at  the  same  time  this  conference  deeply 
sympathise  with  their  oppressed  brethren  on 
strike,  o.nd  admire  the  spirit  of  energy  and 
patriotism  with  which  the  trades  of  Manchester 
and  at  other  places  have  declared  for  the  People's 
Charter." 

The  narrative  goes  on  after  alluding  to 
this  amendment : — 

"  After  almost  every  member  had  spoken 
upon  the  question  it  was  put,  and  the  original 
resolution  carried  by  a  large  majority." 

Now  observe  what  that  original  reso- 
lution was: — 

"  That  the  meeting  pledge  themselves  to  assist 
the  people  in  their  present  struggle,  and  put 
the  Charter  on  the  issue  of  the  strike  then  going 
on." 

"  It  is  but  fair  to  state  that  a  considerable 
majority  of  delegates  were  from  the  districts 
actually  out  and  taking  part  in  the  struggle. 
After  the  adoption  pf  the  above  resolution  the 
following  address  was  agreed  to  nem.  cou.  The 
mover  and  supporters  of  the  amendment  deem- 
ing it  both  unnecessary  and  unwise  to  maintain 
an  opposition,  which,  from  being  persisted  in 
when  seen  to  be  powerless,  might  justly  have 
been  considered  factious." 

[The  Attorney  General  read  from  the 
Northern  Star  the  following  passages 
from  the  address  adopted  at  the  confer- 
ence, remarking  that  the  paper  was  only 
evidence  against  the  defendant  O'Connor^ 
its  proprietor,  but  that  the  address  would 
be  proved  independently.] 

"  You  have  not  struck,  vou  have  been 
stricken  ;  but  let  the  stroke  recoil  upon  the 
tyrants  who  have  so  cruelly  arrayed  themselves 
against  the  interests  of  labour. 

"  Brothers,  these  are  not  times  to  hesitate  ! 
The  corn  has  a  golden  hue  while  your  visages 
are  pale,  but  hope  for  change  and  better  times. 
AVe  are  fortunate  in  having  an  accredited 
Executive,  bearing  the  confidence  of  all,  at  our 
head." 

Grentlemen,  that  is  the  Executive  Com- 
mittee  of   five    persons    whose    address, 
ending  with  an  appeal  to   the  **  God  of 
justice  and  of  battle,"  I  have  already  rt 
to  you. (a) 

"  They,  too,  have  called  upon  you.     You  ^ 
read  their  address  ;  it  breathes  a  bold  and  maL' 
spirit.     We  could  not,  in  times  like  the  pr 
sent,  withhold  from   them,  your  servants,  o 
cordial  support,  as  in  union  alone  is  security 
be  found,  and  from  unanimity  alone  can  succes 
be  expected. 

(a)  Above,  p.  948. 
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'*  Brothers,  the  trades  have  issued  a  nohle  * 
address.(a)  It  breathes  a  spirit  worthy  of  old  ' 
laws  and  old  English  liberties.  This,  brothers,  is  ' 
the  time  for  courage,  prodeuce,  caution,  watch-  j 
fulness,  and  resolution. 

"  In  conclusion,  brothers,  we  would,  above  all 
things,  counsel  you  against  the  destruction  of 
life  or  property. 

"  Kemain  firm  to  your  principles,  which  are 
to  be  found  in  the  document  entitled  the 
People's  Charter. " 

I 

On  a  snbsequent  day,  on  September  3, 
Mr.  JP.  0'Oo;i)ior  published  another  number 
of  the  Northern  StaTf  in  a  leading  column 
of  which  he  gives  an  account  of  the  meet- 
ing of  delegates.  It  is  in  the  form  of  a 
letter,  but  I  believe  that  is  the  usual 
manner  in  which  Mr.  0* Connor  puts  a 
leading  article  into  his  paper.  This  is  a 
letter  from  Mr.  Feargus  0* Connor,  ad- 
dressed to  the  imperial  Chartists.  He 
says,  amongst  other  things, — 

"  The  delegates  arrived  at  eight.  Of  course  I 
dou't  know  any  of  tbem,  as  it  appears  that  Sir 
C.  Shaw  has  a  desire  to  learn  their  names.  I 
was  one.  We  sat  from  eight  to  twelve  in  calm 
discussion,  but  no  course  was  decided  upon. 
When  Mr.  Hargraves  arrived,  it  was  unani- 
mously resolved,  very  much  against  my  will, 
that  neither  I  nor  any  other  delegate  should 
absent  himself  for  the  purpose  of  attending  the 
Carpenters'  Hall  meeting,  and  a  message  was 
sent  to  Hev.  Mr.  Scholefield  to  request  him  to 
make  that  communication  to  thQ  meeting  at 
Carpenters'  Hall,  which  he  did. 

"  On  Wednesday  we  met  again,  fortj',  and 
verv  excellent  men.  1  believe  there  were  exact- 
ly  forty,  Mr.  O'Connor  and  Griffin  made  forty- 
two.  We  sat  all  day.  There  were  two  resolu- 
tions and  one  address  passed,  and  that  was  all 
the  business  done.  I  seconded  the  address, 
which  was  cairied  by  a  great  majority.  I  pro- 
posed one  of  the  resolutions,  which  was  carried 
unanimously.  I  drew  up  the  address,  the  only 
address  that  was  passed  by  the  delegates, 
and,  curious  to  say,  the  Northern  67ar  was 
the  only  paper  in  England  that  published  any 
one  of  the  acts  of  the  conference,  and  it 
published  every  one  of  them.  I  never  saw 
so  good  a  feeling  pervade  any  meeting  of 
the  people's  leaders,  never  in  my  life.  All 
was  union  and  harmony.  At  the  close  of 
the  proceedings,  and  after  the  chairman  had 
vacated  the  chair,  some  one  asked — Tom  Styles 
of  Snookstown,  I  think — whether  or  no  the 
placard  that  professed  to  come  from  the  Execu- 
tive [the  one  that  appeals  to  the  'God  of 
battle ']  should  appear  in  the  Star  f  1  said, 
'  Yes,  as  an  advertisement,  and  I  will  pay  for 
it.'  At  ten  o'clock  I  walked  down  to  Mr.  Hey- 
wood's.  He  was  out.  I  remained  till  he  re- 
turned, and  the  first  word  he  said  was,  *  Well, 
sir,  the  poor  devil  that  printed  the  placard  pur- 
porting to  emanate  from  the  Executive  has 
been  seized,  and  his  press  and  type  are  all 
taken,'  and,  I  believe,  gentlemen,  in  consequence 

(a)  Above,  p.  946. 


of  that  circumstance,  the  address  did  not  appear 
in  the  Northern  Star.**  » 

Now,  gentlemen,  I  have  not  mentioned 
every  ono  of  the  defendants  by  name  ;. 
but  I  shall,  for  a  very  short  time  call  your 
attention  to  one  of  the  defendants  before 
I  enter  on  the  evidence — Mr.  Scholefield, 
the  elder.  Mr.  Scholefield  himself  gave- 
the  use  of  his  chapel  for  this  meeting ;  h& 
was  present,  and  you  will  hear  from  th& 
witnesses  the  language  used  at  the  meet* 
ing  by  the  several  defendants.  Several  of 
the  speakers  alluded  distinctly  to  the  use 
of  direct  physical  force.  I  know  that  the 
object  of  many  of  the  Chartists  was  to 
carry  out  their  views  without  having  re» 
course  to  physical  force ;  but,  as  to  some 
of  the  defendants,  you  will  find  that  one 
man(a)  in  particular  stated  that  he  cam& 
from  a  district  where  force  had  been  re- 
sorted to. 

"  I  have  been," 

said  he, 

"  at  Birmingham,  Bilston,  and  the  Potteries^ 
and  I  have  witnessed  the  feeling  of  resolution 
among  the  people.  I  will  support  the  resolu- 
tion without  making  a  long  speech  on  it,  because 
I  believe  the  people  in  Stafibrdshire  and  many 
other  parts  are  determined  to  fight,  and  are 
prepared  for  the  worst.  The  Shakespearians  of 
Leicester  will  not  be  behind  in  the  cause.  No- 
thhig  will  gain  our  object  but  showing  that  we 
are  prepared  to  fight." 

Gentlemen,  language  of  this  kind  used 
in  the  presence  of  other  persons  who  make 
no  objection  to  it — who  bear  a  speaker  of 
this  kind,  who  take  his  vote  on  an  ad- 
dress—who reckon  him  as  one  of  them- 
selves, and  then  put  forth  some  address 
with  phrases  **  of  law,  peace,  and  order ; " 
why,  gentlemen,  I  might  make  here  an 
appeal  to  ^our  good  sense  if  you  can  find 
any  meaning  in  these  phrases  that  justly 
should  bring  impunity  and  acquittal  to 
any  of  the  parties  present.  It  is  my 
duty,  and  I  can  assure  you,  gentlemen,  a 
most  painful  duty  it  is,  to  bring  under 
your  cognizance  all  these  circumstances, 
and  to  ask  you  what  is  the  construction 
you  put  upon  them  as  men  of  sense  and 
experience.  As  to  the  language  used 
and  the  conduct  adopted,  I  ask  you 
whether  those  persons  who  put  forth  this 
address  and  passed  these  resolutions,  and 
published  them,  can  possibly  be  con- 
sidered in  any  other  light  than  as  asso* 
ciates  with  the  more  unfortunate  and 
less  enlightened  parties  who  were  goiaa 
from  town  to  town,  and  from  mill  to  mill, 
encouraged  by  those  addresses, — I  might 
almost  say  provoked  by  them — into  the 

(a)  Thomas  Cooper.  See  his  trial  «t  Staf- 
ford, below,      1249. 
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excefcses  which  otherwise  they  might  have  Gentlemen;    all     labour    of    every    kind 

escaped?  had    been    stopped,    not    merely  at    the 

Gentlemen,    I     mentioned     that     Mr.  large    manufactories    where    tney    were 

Scholejield,   the  proprietor  of    a    chapel,  spinning  by  steam  engines,  but  there  was 

had  given  it  up  for  the  use  of  the  meet-  a  general  turn-out  of  all  the  hands  em- 

ing.     He  was  present  when  they  delibe-  ployed  in  all  trades  except  of  those  who 

rated ;  he  was  there  perfectly  cognizant  assisted   in   the  production   of  the  most 


of  what  was  going  on,  and  it  will  be  for 
you  to  consider   whether  by  any  over- 


ordinary  necessaries    of  life.      I  believe 
the  baker  and  the  butcher  were  permitted 


whelming  fear  he  was  obliged  to  be  there,  to  go  on  ;  bat  even  the  shoemaker  and 
whether  he  was  not  a  part  or  parcel  of  the  the  tailor  were  stopped  in  their  labours 
conference,  and  whether  he  did  not  assent  until  the  object  of  the  lum-out  should  be 
to  its  proceedings.  Let  me  call  your  at-  carried.  But  it  was  manifest  that,  if  this 
tentiou  to  some  words  uttered  by  him  at  rule  were  enforced  rigidly  and  to  the  letter. 
Carpenters*  Hall  while  the  delegates  were  very  great  public  mi&chief  mufct  ensue ; 
sitting  in  his  house.  I  understand  there  and  accordingly  there  sat  in  at  least  two 
was  a  tea  party  at  Carpenters*  Hall  in  places  (I  say  two  because  I  am  in  a  con- 
honour  of  some  memorial  to  if  n»<.  (a)  dition  to  prove   there   were    two,    but  I 

"  I  am  fflad  **  believe  there  is   some  evidence   of  com- 

^     '  mittces   sitting    in    other    places),    com- 

said  Mr.  SckoUfield,  mittces  sat  who  at  first  styled  themselves 

"  to  see  you  so  comfortable  under  the  circum-  Committees  of  Public  Safety,  but  whether 

stances  in  which  you  are  placed.     1  have  a  duty  the  recollection  of  the  connection  of  that 

to  jierform  wiih  a  friend  (Mr.  O'Cuimor).     I  name  with  some   of  the    scenes    of    the 

have  left  him  with  other  friends  of  the  people  French   revolution   suggested    that    they 

advising  plans  to  carry  on  the  movement,  that  bad  better  adopt  another  name  I  am  not 

is,  the  people's  cause.    I  have  to  state,  consider  prepared  to  say,  but  I  believe  they  a'ter- 

inp  the  exact  state  of  the  town,  ihat  it  would  wards  called  themselves  the  CommHtee  of 

be  better  if  Mr.  O'Connor  did  not  appear  at  Operatives.     Their  object  was  to  receive 

this  meeting.     The  cause  ma^  be  retarded  for  a  applications  for  a  remission   of  the  strict 

shor  time,  but  it  wil  a^in  ra.se  up  its  head  if  ^^^^  ^^  abstaining  from    labour,    and    to 

our  leaders  are  not  taken.     The  object  of  our  „:       i-  *       °  , 

enemies  is  to  seize  our  leaders;  but  the  com-  Ri^?  licences  to  persons  to  carry  on  to  a 

mittee  thought  it  best  to  deprive  them  of  that  ^'^^^^  extent  their  labours  for  the  pur- 

opport unity.*'  poses  specified  m  the  licence.   Gentlemen, 

■»r     rf  T  7  ^  7  7  -x  •     1  1   stated  to  you,  and  I  did  so  most  nn- 

Mr.  Scholefield  it  appears  was  actively  equivocally,  that  I  have  ever  considered 
employed  in  going  from  one  meeting  to  the  existence  of  those  committees  as  one 
another,  as  well  as  giving  the  use  of  his  of  the  most  fonnidable  evidences  of  the 
house  to  the  delegates;  and  It  will  be  for  extent  to  which  the  *' strike,"  as  it  is 
you  to  say  in  what  light  he  appears.  I  called,  had  prevaded  all  classes  of  opera- 
own  It  would  be  to  me  a  matter  of  some  tives  ;  but  I  can  prove  to  you  that  two,  I 
gratification  to  find  that  with  reference  think,  at  least,  of  the  defendants  (one  of 
to  him  some  mistake  had  been  committed  them  is  named  Durham)  sat  at  a  table  com- 
as in  the  case  of  his  son.  I  should  rejoice  posing  a  committee  of  some  ten  or  twelve, 
as  much  as  anyone  in  the  innocence  of  and  received  applications  of  the  nature  I 
any  one  defendant  before  yon  to-day  have  alluded  to.  For  instance,  a  tailor  on 
But  I  have  a  duty  to  perform  to  you  and  one  occasion,  in  consequence  of  the  death 
to  the  public  at  large,  and  painful  as  that  in  the  family  of  one  of  his  customers,  was 
dutymaybeinmany  respects,  It  is  im-  applied  to  to  make  some  mourning 
possible  for  me  to  shrink  from  its  per-  clothes,  but  he  did  not  dare  do  so  until 
formance.  be  went  to  the  committee  and   obtained 

Now,     gentlemen,     I     have     but    one  permission.      I  believed  there  was  some 
general  statement  to  make  beyond  that  doubt  entertained  that  he  went  beyond 
to  which  I  have   called  your  attention,  the  license,  and  a  deputy  was  sent  to  in- 
^"^   7^'5    ?"^    ^^""i    I   make   with  very  quire  into  the  matter.     On  another  occr 
mmgled  feelings  indeed ;    it   is  with  re-  gion  the  waterworks  of  the  town  were  nic 
spect  to  the  intelligence  and  forbearance  being  stopped  under  a  similar  pretenS 
of  those  who  mingled  in  this  movement,  jt  fo  happened  that  the  power  which  con. 
but  It  18  one  that  at  the  same  time  sug-  ^eyed   the  water  was  also   employed  in 
gests  an  idea  of  the  great  extent  and  ex-  connexion  with  some  private  works,  and, 
treme  peril  in  which  the  country  might  ^hile   the  committee   gave  an   order  to 
have  been  phiced  if  such  things  could  take  ,  have  the  power  employed  for  the  use  of 
place  as  I  am  now  authorised  to  state,  the    waterworks,    they  forbade    it    with 
reference   to    the    private    interest    con- 

(a)  See  Huish's  Life  of  Hunt,  and  Trial  of  nected  with  it.     In  other  cases  a  licence 

Henry  Hunt,  1  St.  Tr.  N.S.  171.  '  was  granted  to  get  coals  enough  to  supply 
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the  engine  which  kept  the  coal  pits  free 
from  -«( ater.  I  believe  I  need  not  detail  ail 
the  instances  of  this  kind  which  occurred  \ 
but  you  will  find  that  there  is  quite  evi- 
dence enough  to  satisfy  you  that  a  com- 
mittee sat,  und  that  one  or  two  of  the  de- 
fendants were  members  of  that  committee, 
and  that  they  were  granting  licences, 
permitting  persons  to  carry  on  to  a  certain 
extent  the  labour  which  otherwise  they 
would  not  be  permitted  to  do.  Gentle- 
men, this  is  a  proof  of  the  extraordinary 
extent  and  intelligence  with  which  this 
matter  was  carried  on,  and  the  numbers 
that  were  engaged  in  this  species  of 
strange  violation  of  the  law,  which  at 
the  same  time  appeared  to  have  for  its 
object  to  a  certain  extent  the  interests  of 
society. 

Gentlemen,  there  can  be  no  donbt 
that  if  any  attempt  of  this  sort  was  to 
be  again  made,  it  perhaps  could  not  be 
made  with  more  respect  for  property  and 
for  life  than  what  it  generally  did  obtain 
even  where  violence  was  nsed.  I  should, 
gentlemen,  bear  willing  testimony  to  the 
forbearance  and  moderation  that  fre- 
quently appeared,  even  in  the  midst  of 
Uie  lawless  acts  that  were  committed. 
The -boldest  defiance  of  the  law  was  ac- 
companied by  a  respect  for  life  and  pro- 
perty to  which  I  bear  willing  testimony. 
I  feel  rejoiced  that  I  live  in  a  country 
where,  if  excesses  of  this  description 
occur,  they  are  tempered  by  the  forbear- 
ance and  moderation  which  shines  con- 
spicuously even  amidst  the  violation  of 
law  which  I  have  mentioned.  Gentlemen, 
in  addressing  you  I  have  been  under  a 
sense  of  the  extreme  importance  of  the 
duty  I  have  to  discharge,  and  which  you 
will  by-and-by  have  to  discharge  In 
making  this  statement  to  you  and  in 
bringing  forward  the  evidence,  and  you 
dealing  with  it  as  gentlemen  upon  your 
oaths,  there  sitting,  sworn  to  do  justice, 
I  have,  I  hope,  not  less  from  temper  and 
feeling  than  from  a  discreet  discharge  of 
my  duty,  abstained  from  using  one  solitary 
expression  of  harshness.  I  desire  to  give 
no  character  to  these  offences  beyond 
that  which  the  la'^r  does  and  has  done ;  I 
desire  not  to  raise  your  feelings  from  any 
sense  of  danger  that  you  will  not  do  jus- 
tice. I  invoke  you  as  dispassionately  as 
it  is  possible  unaer  these  circumstances  to 
do,  calmly  and  boldly,  but  firmly,  to  assist 
in  the  administration  of  the  law.  Gentle- 
men, to  you  will  be  ultimately  committed 
the  question  of  the  guilt  or  innocence  of 
the  parties  who  will  be  respectively  called 
on.  It  is  possible  that  as  to  some  there 
may  be  that  weakness  of  evidence,  or  that 
absence  of  violent  spirit  which  may  in- 
duce you  favourably  to  consider  the  case 
of  some  individuals.    In  that  favourable 


consideration  I  shall  cordially  go  along 
with  you,  whether  it  be  to  exclude  from 
your  verdict  of  guilty  or  to  find  them 
guilty,  and  to  recommend  them  to  the 
favourable  consideration  of  the  Court 
above.  Gentlemen,  with  these  observa- 
tions, endeavouring  as  much  as  possible 
to  abstain  from  any  topic  that  may  disturb 
you  in  the  calmest  exercise  of  your  func- 
tions, and  in  the  most  faithful  discharge 
of  your  duty  as  well  to  the  defendants  as 
to  the  public  on  whose  behalf  this  pro- 
secution is  brought  before  you,  I  leave 
the  case  for  the  present  in  your  hands. 
Dismiss  every  recollection  you  have  of 
any  party,  attend  to  the  evidence,  do 
justice,  and  deliver  your  verdict  accord- 
ingly. 

KoLFE,  B. :  With  respect  to  what  has 
been  said  by  the  Attorney  General  in  re- 
ference to  Scholefield^  I   wish    to   know 
are  there  any  others  against   whom  he 
'  will  not  proceed  P 

Dundas:  Perhaps  your  Lordship  will 
allow  him  to  be  acquitted. 

RoLPE,B. :  I  do  not  think  it  right  to 
acquit  him  till  the  whole  case  is  gone 
through. 

Baines :  My  learned  friend  the  Attorney 
General  offered  it. 

RoLFE,  B. :  I  think  we  had  better  let  the 
whole  case  be  gone  through. 

Attorney  General:  I  will  give  you  a 
nolle  prosequi. 

I      O'Connor  applied  to  have  all  the  wit- 
nesses on  both  sides  ordered  out  of  Court. 

The  application  was  granted. 

The  Attorney  General  asked  permission 
for  two  reporters,  who  were  to  be  examined 
from  their  notes,  to  remain  in  Court. 

RoLFE,  B. :  I  shall  not  order  out  of 
Court  either  witnesses  to  character,  or 
witnesses  who  are  to  give  testimony  of  a 
formal  nature  such  as  proving  notices, 
I  &c.  The  order  applies  only  to  witnesses 
who  are  to  speak  to  the  facts  of  the  case. 

0*Connor :  No,  my  Lord,  not  witnesses 
to  character,  or  to  facts  of  no  importance. 
I  do  not  wish  you  to  order  out  of  Court 
such  witnesses. 
'  Wortley :  There  are  two  reporters  to  the 
public  newspapers  here,  my  Lord,  Mr. 
!  Hanly  and  Mr.  Grants  who  are  to  speak  to 
what  they  have  in  their  notes,  and  it  is 
not  necessary  that  the  order  should  extend 
to  them. 

O'Connor:  I  cannot  take  upon  me  to 
speak  as  to  reporters  who  speak  to  material 
facts. 

Attorney  General:  They  are  to  give 
evidence  as  to  what  took  place  on  other 
occasions. 

RoLFE,  B. :  They  will  produce  a  written 
paper. 

Attorney  General:  They  will  speak  to 
facts  from  written  documents. 
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BoLFE,  B. :  Then  I  shall  not  order  them 
out  of  Court ;  that  is  in  suhstance,  pro- 
ducing a  written  document. 

Evidence  for  the  Ckown. 

Joseph  Haigh, — Examined  by  Stuart 

Worthy. 

[A  milkman  at  Ashton-under-Lyne. 
Spoke  to  being  present  last  July  at  a  meet- 
ing of  about  three  or  four  thousand  people 
on  a  piece  of  waute  ground  near  Thacker's 
foundry  at  Ash  ton,  T1iacker*8  ground  it  is 
sometimes  called.  William  Woodroffe,  one 
of  the  defendants,  was  in  the  chair.  He 
is  a  shoemaker.  He  introduced  the  de- 
fendant Aitkin.  After  speaking  on  the 
Charter  and  different  things  a  considerable 
time,  Aitkin  said  ho  should  advise  the 
cotton  lords,  particularly  the  Messrs.  Rey- 
7ier*8,  to  keep  within  the  precincts  of  their 
own  palaces,  as  dark  nights  were  coming 
on,  and  the  reckoning  day  was  at  hand. 
There  was  a  placard  on  the  walls  of  Ashton 
headed  that  way. 

I  was  also  at  a  meeting  at  the  Charles- 
town  meeting-house  near  Ashton  on  Fri- 
day, August  12,  at  nine  in  the  morning. 
There  wore  from  sixty  to  eighty  persons 
present.  Woodroj^^e  proposed  a  resolution, 
that  it  would  facilitate  the  advance  of  the 
wages  of  operatives,  if  all  labour  should 
cease  till  that  advance  were  obtained. 
I  was  at  a  meeting  on  TJboxiker^s  ground, 
on  Sunday,  August  14.  The  defendant 
Johnson  gave  out  a  hymn  beginning — 

"  A  charge  to  keep  I  have ; 
A  God  to  glorify  ; 
A  never  dying  soul  to  save, 
And  fit  it  for  the  sky." 

After  the  hymn  Johnson  addressed  the 
meeting  and  gave  them  a  religious  ex- 
hortation. After  he  had  done,  other  per- 
sons came  and  gave  exhortations.  Then  the 
chairman  said  he  had  received  a  commu- 
nication— he  knew  not  from  whom,  but  he 
would  read  it  to  the  meeting.  It  was  to 
the  effect  that  the  committee  bad  come 
to  the  determination  that  labour  should 
not  be  resumed  till  the  Charter  became 
the  law  of  the  land.  That  was  the  first 
thing  that  was  said  about  the  Charter 
or  labour.  At  the  time  that  announce- 
ment was  made,  a  great  consternation 
took  place  in  the  meeting ;  there  was  some 
confusion  as  if  the  people  were  dissatis- 
fied. Johnson  and  Challenger  were  pre- 
sent when  the  chairman  read  that  out. 
I  was  in  Stamford  Street,  Ashton,  on 
Saturday,  August  13,  at  nine  in  the  morn- 
ing. I  was  a  special  constable  then.  I 
had  been  sworn  in  on  August  12.  I  saw  a 
procession  of  men,  women,  and  boys. 
There  were  four  or  five  men  abreast  in 
front,  and  a  lot  of  women  and  boys  fol- 


lowed. The  defendant  Woodroffe  was  in 
froiit.  There  were  about  sixty  or  eighty 
in  all.  As  they  passed  they  said,  *^  Fall 
in,  fall  in."  They  went  towards  Staly- 
bridge. 

Cross-examined  by  Jhmdas. 

Aitkin  is  a  schoolmaster;  Woodroffe  m 
shoemaker;  Challenger  a  hatter.  There 
were  several  thousands  at  the  meeting  on 
Tha^ker^s  ground  on  Sunday,  August  14.] 

JDundas :  Now,  after  the  chairman  read 
out  what  you  stated,  you  said  there  waB 
great  dissatisfaction  ? — There  was. 

How  was  that  expressed? — By  divisions 
of  opinion,  murmurs,  and  confusion. 

Divisions  and  murmurs? — Yes.  The 
people  were  put  into  a  sort  of  moving 
condition ;  instead  of  sitting  calm  as  be- 
fore, they  became  agitated. 

And  how  long  did  it  last? — I  cannot 
tell ;  I  came  away  while  it  was  on  the 

While  what  was  on  the  way  ?— The  dis- 
satisfaction that  appeared  to  seize  the 
meeting. 

While  it  was  **  agate,"  I  suppose  ? 

Heni-y  Brierly. — ^Examined  by  Sir  G. 

Lewin, 

[A  factory  operative  at  Stalybridge. 
Spoke  to  being  present  at  a  meeting  at  the 
Haigh,  near  Stalybridge,  on  July  29.  There 
were  some  hundreds  there.  A  man  named 
Challenger  moved  a  resolution,  that  the 
present  reduction  of  wages  was  injurious, 
not  only  to  the  manufacturers  and  la- 
bourers, but  also  to  the  shopkeepers,  and 
to  all  classes  of  the  community.  The 
defendant  Filling  moved  a  resolution  in 
favour  of  a  fair  day's  wages  for  a  fair  day's 
work,  and  they  were  of  opinion  that  a  fair 
day's  wages  could  not  be  obtained  without 
the  Charter  being  made  the  law  of  the 
land.  That  is  as  near  what  was  said  as  I 
can  think.  A  man  named  Brophy  moved, 
and  Storah  seconded,  a  resolution  to  draw 
up  a  memorial  to  Sir  Robert  Peel  for  ten 
thousand  stand  of  arms  to  bo  raised  to 
protect  the  lives  and  property  of  the 
working  classes  against  those  who  refused 
to  pay  the  property  tax. (a)  The  meeting 
was  adjourned  to  Hyde.  They  were  to 
meet  on  Saturday  or  Monday,  I  think. 
The  meeting  took  place,  but  I  was  not 
present.  It  was  adjourned  to  Dukinfield, 
and  a  meeting  was  held  there  on  August 
2  or  3.  '  I  was  present.  There  were  over  a 
thousand  there.  They  met  in  the  Hall 
Green.  When  I  got  there  Storah  was 
moving  the  second  resolution.! 

(a)  The  income  tax  imposed  by  5  &  6  Vict, 
c.  35. 


t 


961] 


Trial  of  Fearyus  0*Connor  and  others,  1843. 


[962 


Sir  0.  Lewin  {to  the  witness) .-  The  mover 
of  the  resolntion  was  ealled  Storah  f — Yes. 

And  the  same  person  was  named  Storah, 
and  called  npou  to  speak  at  a  former 
meeting  ? — ^Yes. 

Dundas :  How  do  you  know  that  it  is 
this  Storah  (the  defendant). 

Sir  G.  Lewiti:  He  was  called  by  that 
name  at  a  previous  meeting. 

Attorney  General :  My  Lord,  it  may  be 
at  once  necessary  to  take  your  Lordships 
opinion  on  this  distinct  point.  Now,  I 
will  assume  that  the  Storah,  who  spoke  at 
the  meeting,  is  not  the  person  called  in 
the  indictment  by  that  name ;  but  then  I 
say  that  the  person  named  Storah  (not  the 
defendant),  was  present  at  a  former  meet- 
ing where  some  of  the  defendants  were 
also  present.  That  Storah  goes  to  another 
meeting;  and  what  takes  place  at  this 
meeting  and  at  various  other  meetings,  it 
is  quite  evident  are  connected.  The  in- 
dictment charges  thac  all  the  defendants 
conspired  with  divers  others ;  and  this 
meeting,  we  are  now  speaking  of^  is  an 
adjournment  of  a  former  meeting  where 
some  of  the  defendants  were  present. 

RoLFE,  B.:  That  is  not  proved.  They 
adjourned  from  Hyde,  and  he  was  not  at 
Hyde. 

Attorney  General:  I  wish  to  take  your 
Lordship's  opinion  upon  this  point.  If 
some  of  the  persons  present  at  a  former 
meeting  are  proved  to  bo  at  this,  then 
evidence  of  the  general  character  of  the 
meeting,  and  what  was  going  on,  may  be 
admitted.  In  HunVs  case  (a)  I  am  told  it 
was  expressly  held  so. 

EoLFE,  B. :  In  a  case  of  this  kind  where 
you  cannot  prove  exact  coincidence  it  is 
so. 

Dundas :  I  understand  the  Attm^ney 
General  to  dwell  much  upon  this  point  that 
Storah  is  the  person  in  the  indictment. 
No  person  is  spoken  of  but  a  person  of  the 
name  of  Storah^  and  who  that  person  is, 
he  (the  witness)  knows  not,  except  that  a 
person  was  so  named  by  the  chairman. 
He  does  not  know  who  were  at  the  other 
meeting.  All  wo  have  in  evidence  is, 
that  there  was  a  meeting  at  which  this 
person,  Storah,  was  present ;  but  who  the 
others  are  we  do  not  know,  nor  have  we 
Storah  identified  as  one  of  the  defen- 
dants. They  must  prove  that  Storah  and 
some  person  at  a  former  meeting  are 
iefendants,  but  it  will  not  do  to  prove 
that  at  this  third  meeting  there  were 
persons  proved  to  be  present  at  a  former 
meeting. 

BoLPE,  B. :  I  think  it  will.  If  it  had 
been  proved  that  fifty  of  the  people  at  the 
former  meeting  were  at  this  meetmg,  then 
no  doubt  it  would  connect  both  in  their 

(a)  1  St.  Tr.  N.S.  171. 
o     67432. 


objects.  WeU,  by  proving  only  one  to  be 
present  you  are  only  reducing  it.  It  is 
only  pulling  out  the  horse's  tail  hair  by 
hair— one  by  one. 

Sir  G.  Lewin:  There  is  an  end  of  your 
point. 

[The  defendants  Challenger ,  Woolfenden, 
Stephenson,  and  Pilling  were  there.  The 
same  resolutions  were  passed  as  at  the 
Haigh.  Pilling  delivered  a  lecture.  On 
Friday,  August  5,  I  saw  a  procession  of 
Bayley^s  hands  coming  from  Bayleys  mills 
to  Stalybridge,  which  is  within  a  mile. 
They  stopped  near  Cheetham's  factory,  and 
the  women  and  a  good  mauy  men  sat 
down,  so  that  Cheethanis  hands  could  see 
them  stop.  They  then  went  to  the  Haigh. 
Stephenson,  Fenton,  Durham,  and  Mahon 
were  with  them.  All  the  rest  were  Bay- 
ley's  hands.  They  met  again  in  the  evening, 
and  also  in  the  morning  and  evening  of 
the  next  day.  Brophy  spoke,  and  exhorted 
them  to  turn  teetotallers  and  keep  sober. 
On  Sunday,  August  7,  there  was  a  camp 
meeting  at  Mottrara  Moor.  There  were 
several  thousands  there.  Stephenson  spoke, 
and  said  something  about  the  principles 
of  the  people's  Charter.  In  the  evening 
there  was  a  meeting  in  a  preaching-room 
called  the  *'  Cave  of  the  Adullamite8,"(a)  at 
the  back  of  the  "  Moulders*  Arms,*'  Staly- 
biidge.  The  working  men  had  formed 
a  committee  to  meet  the  masters,  and  a 
man  came  and  said  Mr.  William  BayUy 
wanted  to  see  the  committee.  Some 
thought  it  advisable  to  go,  and  others  not. 
Mahon  said  there  was  little  use  in  going. 
They  had  come  out  for  the  Charter,  and 
they  would  stick  to  it.  Next  morning 
(Monday,  August  8)  there  was  a  meeting 
at  the  Haigh.  Brophy  said  they  must  get 
the  hands  out  by  legal  means  if  possible, 
or  stop  them  as  they  were  going  to  work. 
Durham  said  he  would  have  a  procession 
through  Dukinfield  and  Ashton  to  let 
them  see  they  were  out.  The  body  of  the 
people  then  divided  intx)  several  lots,  and 
fetched  out  all  the  hands  in  the  town. 
Thoy  met  again  at  the  Haigh.  Durham 
said,  '*  Form  in  procession,  and  put  Bayley*s 
hands  out  first,  as  they  came  out  first,  and 
go  in  a  procession  through  Ashton."  He 
told  them  to  go  peaceably.  They  had 
colours  and  banners ;  and  Durham,  Ste* 
phejison,  Mahon,  Brophy,  and  several 
others  that  I  do  not  know,  weie  in  the 
procession.  They  went  down  Caroline 
Street  and  up  Dukinfield  Brow  to  Hvnd' 
ley's  mill.    When  the  hands  at  Hindley*8 

(a)  Cf.  Mr.  Bright  in  1866 :  "The  right  hon. 
gentleman  has  retired  into  what  may  be  called 
his  political  Cave  of  Adullam,  and  he  has  called 
abont  him  '  everyone  that  was  in  distress  and 
everyone  that  was  discontented.' " — Bright's 
Speeches  (1876),  349. 

H  H 
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mill  heard  the  procession  coming,  they  | 
atopped  the  engine,  and  *' turned  out"' 
before  the  procession  arrived. 

They  went  through  Ashton,  and  all  the 
mills  stopped  that  day.  I  left  them  at  Ash- 
'  ton,  and  went  to  Hyde  at  half-past  four. 
They  were  fetching  out  the  hands  from  the 
factories  on  Newton  Moor.  None  of  the 
men  that  came  from  Stalybridge  were 
there.  Durham,  Stephenson,  and  Leach,  of 
Hyde,  were  there.  Leach  was  addressing 
the  meeting  when  I  got  up  to  it.  He  told 
them  it  would  be  more  proper  for  them  to 
stand  out  for  the  wage  than  the  Charter 
question.  He  said  it  was  impossible  for 
them  to  get  the  Charter  at  present.  Mahon 
said  the  Stalybridge  people  must  meet  on 
the  Haigh  in  the  morning;  and  the  Ash- 
ton people  must  meet  near  Thackere  foun- 
dry, and  have  a  procession  and  go  to 
Manchester,  but  they  must  take  no  sticks 
with  them. 

There  was  a  meeting  at  the  Haigh  next 
morning  (Tuesday,  August  9).  Dnrham, 
Stephenson,  and  Fenton  were  there.  Fen- 
ton  exhorted  them  to  keep  peace,  law,  and 
order  in  the  procession  to  Manchester. 
When  I  left  it  was  understood  they  were 
to  form  a  procession  to  go  to  Manchester. 

There  was  a  meeting  at  the  Haigh  on 
the  11th.  There  was  a  falling  out  that 
moraing  between  the  wage  question  and 
the  Charter.  Fenton  and  JJtirham  were 
in  favour  of  the  wage  question.  Stephen- 
son and  Mahon  said  they  might  as  well 
contend  for  the  Charter.  It  was  de- 
cided to  have  a  meeting  at  Hyde,  and 
to  be  ruled  by  the  majority.  I  was 
not  at  that  meeting.  They  met  at  the 
Haigh  every  morning  at  five  o'clock.  On 
Saturday,  the  13th,  a  procession  came 
from  Glossop  to  Stalybridge,  and  a  large 
meeting  was  held.  Durham,  Stephenson , 
Mahon,  Fenton,  Leach,  of  Hyde,  and  George 
Johnson  were  present.  There  was  a  man 
in  the  chair ;  Wilde,  I  think,  was  his  name. 
They  had  like  to  have  thrown  Wilde  and 
Johtison  out  of  the  cart.  Wilde  opened  the 
meeting  for  the  wajje  question.  They  were 
talking  of  sending  delegates  to  the  manu- 
facturing districts  to  ascertain  which  of 
the  masters  were  giving  most  and  least 
wages,  and  to  draw  up  a  list  between  both, 
BO  that  the  hands  could  go  to  their  work. 
They  could  not  return  to  work,  as  the 
masters  had  shut  up  the  mill  doors  for  a 
month.  After  they  turned  cut,  the  mas- 
ters agreed  not  to  let  them  in  again  for  a 
month.  There  were  ten  or  twelve  thou- 
sand present.  There  was  a  resolution 
passed  that  they  were  to  stick  out  for  the 
Charter,  but  it  was  forced  on  them  by  the 
Glossop  people,  who  came  every  one  of 
them  armed  with  bludgeons  and  great 
sticks.  There  was  a  camp  meeting  on 
Sunday,  the  14th.     In  the  evening  a  gen- 


tleman with  one  arm  from  Manchester 
lectured,  and  said  he  was  very  sorry  the 
people  in  that  part  of  the  country  were 
out  of  work.  It  hurt  his  feelings  to  think 
they  had  come  out  for  the  Charter,  for  he 
thought  they  could  not  obtain  it  On  the 
15th  there  was  another  meeting,  and  in 
the  evening  there  was  a  meeting  in  the 
Chartist  Assoc iation(a)  room.I 

Sir  O.  Lewin :  Now  tell  me  what  took 
place  there  ? — ^A  piece  was  read  out  of  the 
Northern  Star,  about  appointing  delegates 
to  go  to  the  conference  in  Manchester. 

RoLPE,  B. ;  He  says  something  was  read 
from  a  newspaper. 

Attorney  General:  I  take  your  Lord- 
ship's objection. 

Witness :  Mahon  read  something  from  a 
newspaper  ;  and  he  was  to  go  to  Man- 
chester as  a  delegate. 

He  was  the  pei-son  elected  to  go  ? — Yes. 

Cross-examined  by  Murphy. 

[There  was  a  turn-out  twelve  years  ago. 
The  factories  were  all  stopped  for  eleven 
or  twelve  weeks.  There  was  no  mention 
of  a  Charter  then .  A  general  committee 
was  appointed  to  direct  the  movement  of 
the  people's  turn-out.  The  masters  would 
not  let  them  return  to  work  in  consequence 
of  the  turn-out.  1 

Now  are  vou  aware  whether,  on  the  oc- 
casion  of  that  previous  turn-out,  delegates 
were  sent  to  the  various  factories,  and 
from  one  district  to  another,  to  watch  the 
proceedings  of  the  turn-out? — Yes,  there 
were  delegates  appointed  for  such  a  pur- 
pose on  that  occasion. 

Do  you  recollect  any  processions  at  that 
time  ? — Yes. 

Attorney  General:  I  do  not  know  in 
what  way  my  learned  friend  wishes  to 
connect  what  occurred  twelve  years  ago 
with  the  present  case.  I  suppose  he  does 
not  mean  to  justify  it.  A  mere  passing 
allusion  to  explain  how  it  afiects  the  evi- 
dence is  all  I  require. 

RoLFE,  B. :  I  thought  as  the  cross-exa- 
mination was  going  on,  that  the  object  of 
it  was  to  show  that  the  fact  of  delegates 
having  been  appointed  twelve  years  ago 
to  go  from  one  factory  to  another  to  ascer- 
tain what  were  the  proceedings  of  the 
dift'erent  turn-outs,  would  not  per  se  be 
criminal. 

Murphy :  My  Lord,  my  object  is  clear — 
it    is    perfectly  obvious.      The    Attorn 
General  suggests  that  all  this  turn-out 
connected   with   the   Charter,   and    som 
vast  conspiracy  for  the  promotion  of  Chai 
tist  principles  throughout  the  country, 
want  to  show  that  when  no  Charter  wa 
spoken  of  similar  conduct  took  place. 

(a)  The     National     Charter    Association- 
O'Connor's  organisation. 
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BoLFE,  B. :  I  do  not  think  that  is  strictly 
admissible.  A  procession  is  either  legal 
or  illegal ;  if  legal,  we  do  not  want  to  jus- 
tify it  by  a  reference  to  similar  things 
done  before ;  if  illegal,  then  to  show  that 
similar  things  were  done  on  a  former  occar- 
sion  would  not  justify  it.  I  thought,  how- 
ever, it  would  be  evidence  as  tending  to 
show  what  is  the  meaning  of  appointing 
delegates. 

Murphy :  They  appointed  delegates  to 
go  and  inquire  what  masters  were  paying 
the  highest  and  lowest  prices,  and  to  strike 
a  medium. 

Attorney  General:  Confining  it  to  that 
object  it  might  not  be  illegal. 

Aiherton:  Wages  were  very  low  in 
Ashton,  Stalyb ridge,  &c.  They  had  been 
getting  lower  and  lower  ever  since  1826P 
—Yes. 

The  first  gathering  you  spoke  of  as  of 
any  importance  was  on  the  5th  of  August  P 
— Yes. 

You  then  spoke  of  the  **  turn-outs  **  at 
Bayley's  mills  sitting  opposite  Gheetham*8 
•miuB—Bayley's  men  leading  the  van ;  now 
are  you  aware,  or  have  you  understood 
that  all  the  hands  in  Bayley's  mills  re- 
ceived notice  to  leave  their  work  ?  Were 
they  under  notice  if  they  did  not  consent 
to  a  reduction  of  25  per  cent,  on  their 
wages  ? — ^Yes. 

If  they  did  not  consent  to  a  reduction 
then  they  were  to  give  over  ? — Yes. 

Then  you  spoke  of  several  gatherings  of 
Bayley^s  men  being  in  advance  of  the 
processions,  and  taking  part  in  the  turn- 
out P — Yes,  they  were  always  the  first. 

Now,  I  understood  you  to  say,  that 
when  a  proposition  was  made  for  them  to 
return  to  their  work,  that  they  said  there 
was  no  use  in  doing  so,  because  the 
masters  paid  they  (the  hands)  should  re- 
main out  for  a  month  P — Yes. 

Did  you,  or  did  you  not,  hear  that 
Bayley*8  hands  complained  that  their 
masters  told  them  to  play  for  a  month  ? 
Did  you,  or  did  you  not  hear  that  ? — Yes. 

This,  my  Lord,  I  put,  because  Sir  Gre- 
gory Lewm  seemed  to  think,  from  what 
the  witness  said,  that  it  was  the  men 
themselves  that  refused  to  go  back. 

RoLPE,  B.  {to  the  wiinesa) :  Was  that  the 
way  you  put  itP — ^Yes,  my  Lord,  they 
(the  mill-hands)  said  there  was  no  use  in 
going  back,  because  the  mill-doors  were 
locked. 

Cross-examined  by  0*  Connor, 

[They  kept  on  meeting  after  the  J5th, 
and  they  opened  the  chapel  doors  for  them. 
The  chapel-owners  opened  the  chapels, 
because  they  sympathised  with  the  men. 
They  were  not  Chartists  The  shopkeepers 
also  held  meetings  in  the  town  hall.    It 


was  said  the  masters  had  turned  the  men 
out  and  the  men  were  much  commise- 
rated on  that  account.] 

Did  not  Bayley's  hands  go  up  in  a  body 
to  request  to  be  admitted  to  work  ? — Yes. 

Attorney  General:  Were  you  there  when 
they  did  so  ? — No ;  but  many  of  Bayley's 
hands  live  near  me. 

When  did  the  men  begin  to  return  to 
their  work? — I  think  PlaiVa  men  were 
about  a  month  out:  they  returned  on  a 
Friday,  the  latter  end  of  August. 

Can  you  remember  the  day  of  the 
month  p — No. 

Did  they  begin  to  return  generally,  or 
progressively,  and  by  degrees,  till  things 
came  to  the  present  state  P — Some  of  them 
would  not  open  the  doors  till  the  month 
was  out. 

BoLFE,  B. :  Some  of  the  masters  P — ^Yes. 

O'Connor:  Were  the  men  ready  to  go 
back  P — Yes,  they  were. 

O'Connm':  About  the  25th  of  Augukt 
the  whole  question  about  wages  and  the 
Charter  was  given  up  ? — Yes. 

Be-examined  by  the  Attorney  General. 

How  many  mills  are  there  in  Ashton  P — 
Great  numbers. 

Twenty-five  or  thirty  ? — I  dare  say 
there  are. 

Did  you  see  in  any  instance  what  took 
place  when  the  people  came  out  of  the 
mill  P — ^They  joined  the  procession. 

Did  you  see  how  it  was  that  they  joined 
the  procession — whether  they  came  out  of 
their  own  accord,  or  were  turned  out  ? — 
They  came  out  of  their  own  accord  gene- 
rally. 

But  did  you  see  any  instances  where 
they  did  not  come  out  of  their  own  accord  ? 
— No,  I  did  not. 

Willium  Clayton, — Examined  by  Hildyard, 

[Constable  of  Hyde,  spoke  to  a  meeting 
of  two  thousand  men  at  Hyde  on  August 
1.     Candelet  said : — 

"  I  hope  you  men  of  Hyde  will  be  true  to 
one  another,  and  then  we  will  soon  havo  our 
rights  :  that  will  be  the  Charter  and  nothing 
but  the  Charter." 

Other  speakers  then  followed.  J 

Joseph  Little. — Examined  by  Polloch. 

What  are  youP — Special  high  constable 
of  Hyde. 

Were  you  acting  as  special  high  con- 
stable in  last  August  P 

BoLFE,  B. :  As  special  what  P 

Witness :  I  am  special  high  constable, 
my  Lord. 

IloLFE,  B. :  Special  high  constable  ! 

Dundaa :  It  is  a  new  office,  my  Lord. 

HH   2 
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Hildyard:  There  has  heen  a  new  Act 
for  that,  my  Lord.  {To  the  witness.)  Did 
yoa  attend  a  meeting  in  August  lastP 
— I  attended  a  meeting  on  the  7th  of 
August,  on  Wedensough  Green,  commonly 
called  Mottram  Moor.  I  wrote  notes  of 
what  occurred,  which  (notes)  I  took  imme- 
diately after  the  meeting.  If  the  Court 
will  allow  me,  I  will  produce  them.  Wil- 
liatn  Muirhouse  was  in  the  chair.  Robert 
Wilde,  John  Leach,  and  George  Candelet 
were  also  present.  At  the  close  of  the 
meeting,  in  the  afternoon,  Muirhouse 
said : — 

"  You  people  have  been  told  the  evils  that  vie, 
labour  under,  and  I  am  requested  also  to  tell 
you  that  to-morrow  a  meeting  will  take  place  at 
Stalybridge,  at  five  o'clock  in  the  morning 
when  we  will  proceed  from  factory  to  factory, 
and  all  hands  that  will  not  willingly  come  out 
we  will  turn  them  out.  And,  friends,  when  we 
arc  out,  we  will  remain  out,  until  the  Charter, 
which  is  the  only  guarantee  you  have  for  3'our 
wages,  become  the  law  of  the  land.  I  hope  to 
meet  you  all  to-monow  morning  at  Stalybridge ; 
when  we  will  join  hand  in-hand  at  this  great 
national  turn  out.  Leach  began  by  pointing  to- 
wards me,  and  said  *  There  is  one  of  the  Govern- 
ment men,  who  is  like  the  black-coaled  gentle- 
man who  attends  yon  place.'  (He  then  pointed 
to  a  church  near  Wedensongh  Green.)  '  Built 
for  a  good  purpose,  but  now  filled  by  thieves 
and  rogues  of  the  cotton  fraternity ;  but  we 
would  ail  be  parsons  and  blue-bottles  *  (a  name 
they  give  the  Manchester  police)  *  if  we  were  all 
paid  by  Government,  as  they  are,  80/.  a  year — e 
nice  sum  for  a  man  w^orking  one  day  out  of 
seveu — and  a  man  looking  after  us  honest,  poor, 
industrious  labourers  ;  but  let  me  tell  you,  that 
the  church  is  an  open  hell,  filled  b}  the  cotton 
lords,  who  are  a  set  of  thieves  and  rogues  ;  and 
good  honest  people  they'll  not  allow  to  enter. 
But,  friends,  let  us  be  true  one  to  another; 
there's  property  in  this  plentiful  country  suffi- 
cient for  us  all.  If  you  have  not  the  common 
necessaries  of  life,  take  them ;  and  who  can 
stand  against  you?  None.  The  prisons  are 
foil :  in  the  prisons  they  don't  want  you.  The 
police  are  in  no  fault.  I  wish  you  all  to  be 
quiet.  You  must  not  damage  property  or  per- 
sons :  but  above  all  keep  out  of  public-houses. 
To-morrow  there  will  be  a  general  turn-out  in 
both  the  counties  of  Cheshire  and  Lancashire  ; 
and  the  Charter  will  then  be  obtained.'  " 

The  next  day,  the  8th,  there  was  a 
meeting  in  the  market  place  at  Hyde. 
John  Leach,  Muirhottse,  Candelet,  and 
Stephenson  were  present;  speeches  were 
made  recommending  the  people  to  remain 
out  until  the  Charter  became  the  law  of 
the  land.  At  a  meeting  in  the  same  place 
next  day  Leach  informed  the  meeting 
that  they  intended  to  go  and  join  the 
Ashton  people;  they  intended  to  go  to 
Ashton ;  and  from  Ashton  they  said  they 
would  go  to  the  Exchange,  in  Manchester, 
where  they  would  meet  the  cotton  lords, 
and  he  doubted  not  but  they  would  have 


the  advance.     They  would  never  go  to 
work  till  they  had  either  the  advance  or 
the  Charter.   At  another  meeting,  on  Wed- 
nesday evening,  Leach  got  on  a  waggon, 
and  said  he  had  attended  a  meeting  of 
shopkeepers,   at  the  Mechanics'  Institu- 
tion, and  the  shopkeepers  had  come  to  the 
resolution,  or  determination,  I  do  not  know 
which,  that  they  would  keep  the  turn-outs 
for  two  weeks.     He  requested  that  they 
would  not  be  led  to  put  any  trust  in  the 
false  shopkeepers.    He  wished  the  people  of 
Hyde  to  be  true  one  to  another ;  and  on 
Wednesday  next  they   would  be  met  by 
I  Mr.   O'Cormor,  at   Manchester,  and  then 
I  they  would  come  to  a  decision  what  to 
.  do.      He    cautioned    the     people    to    be 
I  honest;  not  to  take  anything  but  their 
I  own ;  not  to  assault  any  person,  or  take 
j  any  property.     Candelet  followed.    Hyde 
was  in  a  riotous  state  during  that  day  and 
all  that  week,  the  mills  were  not  at  work 
that  day,  and  labour  was  completely  stopped. 
On  Friday  there  was  a  large  meeting  in  the 
market  place.     Wardlaw  said  they  were 
not  to  come  there  day  by  day,  talking  and 
speaking ;  they  wanted  to    come   to  the 
determination  how  they  were  to  get  bread ; 
and  he,  for  one,  would  go  to  the  masters, 
as  he  knew  they  could  not  get  the  Charter 
at  present.     He  demanded  a  show  of  hands 
for  going  to  work,  but  he  was  hooted  and 
hissed  down.    John  Leach  told  them  that 
Baynety  who  addressed  them  last  night, 
had  been  deputed  by  the  shopkeepers  of 
Ashton  to  come  and  try  to  get  them  to  go 
to  their  work ;  but  he  wished  them  to  be 
quiet  and  true  to  one  another,   and  to 
submit  to  nothing  but  the  People's  Charter. 
He  then  made  several  remarks  about  a 
meeting  at  Stockport  the  day  before,  and 
said,  that  he  headed  the  people,  when  they 
went  to  the  bastile(a)  and  took  their  loaves, 
and  blood  would  have  been  shed,  had  he 
not  prevented    it.     Also  the    Mayor    of 
Stockport  had  shown  him  a  drawer  which 
liad  been  broken  open,  and  11.  stolen ;  but 
he  wished  them  not  to  do  anything  of  that 
sort.J 

FoUock:  How  did  he  say  thatP — He 
said  it  in  a  laughing  sort  of  a  way ;  he 
said,  **  Yesterday,  the  Mayor  of  Stockport 
told  me,  and  hundreds  besides,  that  there 
was  plenty  in  the  store-rooms  and  mills, 
and  if  they  would  not  give  it  them,  take 
it." 

RoLFE,  B. :  Did  he  say  the  Mayor  to 
them  that  ? — ^Yes,  my  Lord,  he  said  th 
Mayor  of  Stockport  told  them  so  the  daj 
previous,  but  he  did  not  wish  the  peopl 
of  Hyde  to  do  so,  but  to  do  as  in  the  tim 
of  King   John,  when  Magna  Charta  was 
granted.     That  was  granted  in  one  day. 
The  people  went  in  a  large  body  to  the 

(a)  The  Chartist  name  for  the  poor-house. 
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King  and  demanded  it,  and  it  was  granted. 
He  (Leach)  told  them  to  be  true  to  one 
another,  and  the  Charter  would  be  the 
law  of  the  land.  Booth  also  spoke,  bnt  I 
did  not  take  it  down  word  for  word. 
There  were  a  great  many  navigators 
there. 

BoLFE,  B. :  What  are  navigators  P 

Pollock :  People  employed  on  the  Man- 
chester and  Sheffield  Railway.  (To  the 
witness,)  Did  Booth  say  anything  to  them  P 
— ^He  said  the  **  navvies  "  were  in  great 
distress,  and  they  wanted  support,  but 
they  might,  if  they  chose,  do  as  the  Mayor 
of  Stockport  said. 

RoLFE,  B. :  I  thought  you  did  not  know 
what  he  said  P — This  was  at  the  end,  my 
Lord,  when  there  was  a  rush  of  the  navi- 
gators. **  They  might  do,  if  they  chose, 
as  the  Mayor  of  Stockport  said — ^that  is, 
go  into  the  stores  and  help  themselves.'* 

0^ Connor:  That  is  what  the  Mayor  of 
Stockport  said  (handing  a  paper  to  the 
Attorney  General). (a) 

Witness:  He  (Booth)  said,  "as  the 
Mayor  of  Stockport  said."  He  (Booth) 
did  not  advise  so  ;  but  when  a  great  man, 
like  the  Mayor  of  Stockport,  advised  them 
80,  "then,  said  Booth,  "you  may  please 
yourselves.*'  Some  of  the  excavators  cried 
out  that  they  would  go  to  the  first  shop 
they  met,  and  help  themselves. 

RoLFE,  B. :  The  excavators  are  the  same 
as  the  navigators  P — Yes,  they  made  a 
rush  towards  a  shop,  but  one  of  the  exca- 
vators told  them  to  stop,  and  they  did 
so,  and  did  not  go  into  the  shop. 

The  witness  also  spoke  to  a  meeting  on 
Mottram  Moor  on  the  16th,  at  half-past 
six  in  the  evening.  Booth  addressed  the 
meeting  at  very  great  length.  He  had  a 
large  placard  in  his  hand.  Booth  took  it 
and  held  it  up  before  him,  and  commenced 
reading  it.  It  began  by  stating  what  a 
large  expense  Her  Majesty  was  to  poor 
people.  What  a  large  quantity  of  wines 
she  drunk ;  what  a  large  quantity  of  spi- 
rits she  drunk ;  and  what  a  number  of  fat 
oxen  she  iite 

Murphy :  Was  he  reading  from  the  pla- 
card P — Yes. 

Dundas :  Are  you  reading  now  from 
your  notes,  or  speaking  from  memory  ? — I 
am  speaking  from  memory. 

Dundas :  You  ought  to  tell  us  then  that 
we  may  know  the  difference. 

Murphy :  Well,  my  Lord,  if  that  be  so, 
he  ought  to  produce  the  placard,  and  let 
it  speak  for  itself. 

Attorney  General :  I  do  not  know  that 
there  was  any  placard. 

Witness:  The  large  number  of  sheep 
and  lambs  she  ate,  and  said  slie  cost  the 
poor  people  yearly  about  60,000?.    At  that 

(a)  Mr.  William  Nelstrop. 


time  Mr.  Sidebottom,  one  of  the  county 
magistrates,  came  up  in  his  gig  and  sent 
for  me.  I  then  left  the  meeting.  A  cry 
was  then  raised  that  the  magistrates  were 
going  to  take  them,  and  Muirhouse  and 
others  leaped  out  of  the  cart.  Muirhouse 
then  said,  *'  A  meeting  will  take  place  to- 
morrow morning  at  six  o'clock.**  An 
excavator  got  on  to  a  waggon,  and  said  he 
wished  them  all  to  turn  out,  and  that  in 
five  minutes  all  the  **  navvies  *'  would  be 
out.  The  excavators  had  gone  to  work 
that  morning,  my  Lord.  The  delegate  from 
Manchester  said  he  was  sent  from  that 
place  to  inform  the  people  of  Hyde,  that 
he  was  in  attendance  at  the  hall  as  a  dele- 
gate. Of  the  delegates  assembled,  three 
hundred  and  forty  were  for  the  Charter 
and  eighteen  against  it.  The  latter  were 
for  the  wages  of  1840,  or  for  a  scale  of 
wages ;  but  the  middle  classes,  and  all 
other  classes  of  people  in  Manchester,  were 
for  the  Charter,  "  except  the  men  of  steel,'* 
— tho.  steel-hearted  manufacturers.  Can- 
ddet  also  spoke.  A  Queen's  proclamation 
had  been  posted  on  the  walls.  I  believe 
this  is  a  copy  of  it. 

(The  proclamation,  of  which  the  follow^ 
ing  is  a  copy,  was  then  put  in : — ) 


f» 


**  BY   THE   QUEEN.' 

A  PROCLAMATION. 

"  Victoria  R. 

"  Whereas,  in  divers  parts  of  Great  Britain, 
great  inultitades  of  lawless  and  disorderly  per- 
sons have  lately  assembled  themselves  together 
in  a  riotoQS  and  tuniultaous  manner,  and  have, 
with  force  and  violence,  entered  into  certaio 
mines,  mills,  and  manufactories,  and  other 
places,  and  have  by  threats  and  intimidation, 
prevented  our  good  subjects  Ihereiu  employed 
from  following  their  usual  occupations  and 
earning  their  livelihood. 

"  We,  therefore,  being  duly  sensible  of  the 
mischievouB  consequences  which  must  inevitably 
ensue,  as  well  to  the  peace  of  the  kingdom,  as 
to  the  lives  and  properties  of  our  subjects,  from 
such  wicked  and  illegal  practices,  if  they  go  un- 
punished, and  being  firmly  resolved  to  cause  the 
laws  to  be  put  in  execution  for  the  punishment 
of  such  offenders,  have  thought  fit,  hy  the  advice 
of  our  privy  council  to  issue  this  proclamation  ; 
hereby  strictly  commanding  all  justices  of  the 
peace,  sheriffs,  under-sheriffs,  and  all  other  civil 
officers  whatsoever,  within  the  said  United  King- 
dom, that  they  do  use  their  utmost  endeavour  to 
discover,  apprehend,  and   bring  to  justice  the 
persons  concerned  in  the  riotous  proceedings 
above-men  tioned. 

"  And,  as  a  further  inducement  to  discover 
the  said  offenders  we  do  hereby  promise  and  de- 
clare, that  any  person  or  persons  who  shaU  dis- 
cover and  apprehend,  or  cause  to  be  discovered 
and  apprehended,  the  authors,  abettors,  or  per- 
petrators of  any  of  the  outrages  above-  mentioned, 
so  that  they,  or  any  of  them,  may  be  duly  con- 
victed thereof,  shall  be  entitled  to  the  sum  of 
fifty  pounds  for  each  and  every  person  who  shall 
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be  so  convicted,  and  shall  also  receive  oar  most 
j^cious  pardon  for  the  said  offence,  in  case  the 
person  making  guch  discovery  as  aforesaid  shall 
be  liable  to  be  prosecuted  for  the  same. 

"Given  at  onr  Court  at  Windsor,  this  13th 
day  of  August,  in  the  year  of  our  Lord,  1842. 

"  God  save  the  Queen." 

Candelet  began  by  reading  the  procla- 
mation and.  pointing  towards  it, — it  was 
on  the    walls — said    he    did  not   cnre  a 
straw     for    the    proclamation    as    those 
meetings  were    legal,    and    held  in   the  - 
day-time  to  protect  the  interest   of  the 
poor.     The  special  constables  and  soldiers 
wonld  bo  of  no  use- ;  the  bayonets,  in  eight 
days*  time,  would  be  of  no  use  ;  delegates  i 
were  going  about  in  agiicultural  districts,  i 
warning  and  turning  the  labourers  out —  \ 
all  except  the  millers  and  the  reapers  of 
grain ;  but,  in  fact,  they  were  all  nearly 
out.   Then  (he  asked)  where  will  the  mili- 
taiT  and  the  special  constables  be  ?     *'  But 
as  1  am  to  be  in  Manchester  at  ten  o'clock 
this  morning,  I  must  conclude  by  telling 
you  that,  when  in  the  Hall  of  Science  (a) 
last  night  at  six  o'clock,  Mr.  Berwick y  the 
superintendent  of  police,  entered  and  told 
the  people  that  he  was  sent  by  the  ma- 
gistrates to  inform  the  people  there   as- 
sembled,  that  they  were  not  allowed  to 
hold  their  meetings  any  longer,  while  the 
town  was  in  that  disturbed  state.     Three 
magistrates  then   entered,  and  gave   the 
people  ten  minutes  to  disperse ;  but  in  five 
minutes  they  were  all  gone.    The  battle 
is  part  won ;  and  be  true  to  one  another, 
and  never  submit  to  go  to  work  until  we 
have  all  the  points  of  the  Charter.**    John 
Leach  also  spoke ;  he  said  he  was  appointed 
one  of  the  great  national  conference,  and, 
at  eleven  o'clock,  he  had  to  meet  M'Bouall, 
for  he  had  Ecnt  him  word  that  he  longed 
to   see  him.      **  I  will  collar  him,"  said 
Leach,  **  and  bring  him  here  with  me  to 
Hyde  this  evening,  and  in  eight  days' 
time  will  be  a  fixed  wage  bj'  Act  of  Parlia- 
ment, and  the  Charter  will  bo  the  law  of 
the  land."    He  mi-de  some  observations 
about  the  shopkeepers  of  Hyde.     He  said 
\hey  were  a  hypocritical  set. 

I  attended  a  meeting  at  Hyde  on  thelSth. 
A  man  from  Glossop  was  present.  Leach 
said,  "  Does  not  my  friend  from  Glossop 
tell  you  that  there  is  plenty  of  able-bodied 
men  in  Glossopdale,  well  armed  with  their 
bludgeons,  and  not  frightened  to  use 
them!  Where  will  all  the  specials  and 
red-coated  gentry  be  then  ?  Glad  to  give 
in,  and  we  will  have  them  to-morrow  in 
large  numbers,  to  meet  and  to  go  to 
Afihton."  He  strongly  recommended  the 
people  1i?  be  firm,  and  as  long  as  he  lived 
he  would  agitate,  for  the  aristocracy  of 


(fl)  The  meeting  place  cf  the  Trades'  Union 
delegates. 


this  country  were  bad,  and  without  altera- 
tion would  sGon  be  worse. 

I  remember  a  large  placard,  headed 
•*  The  Executive,"  being  posted  in  Hyde 
between  the  14th  and  the  19th  of  August. 
I  ordered  one  of  my  men  to  pull  it  down. 
{The  placard  was  hanOed  to  the  witness.) 
It  was  posted,  but  not  extensi  rely. 

Cross-examined  by  Aiherton. 

[I  was  in  the  habit  of  taking  notes  of 
what  took  place  from  day  to  day  to  lay  them 
before  the  magistrates.] 

Cross-examined  by  0*Co,inor. 

Did  you  produce  this  book  when  exa- 
mined before  the  magistrates  ? — No,  sir, 
because  there  was  no  evidence  against 
anyone. 

Was  the  evidence  against  MuirhouBe 
different  from  that  in  the  book  ? 

It  was  in  that  book  you  got  the  evidence 
against  Mtiirhouse^ — Yes,  and  on  this 
piece  of  paper  {exhibiting  some  paper  to 
the  Court). 

RoLFE,  B. :  That  is  the  book  from  which 
you  are  now  speaking  ? — ^Yes. 

Did  you  produce  this  book  when  exa- 
mined before  the  magisti-ates,  in  open 
court,  when  Muirhouse  was  charged  ? — I 
did  not. 

You  could  not  give  evidence  here,  except 
your  memory  was  refreshed  from  this 
book  P — No,  sir. 

Did  you  not  swear  that  it  was  your  duty 
to  take  notes  daily  for  the  purpose  of  sub- 
mitting then  to  the  magistrates  ? — Yes. 

And  could  you  think  of  a  more  fitting 
and  proper  opportunity  for  exhibiting  this 
book  than  when  this  man  was  examined  ? 
— I  can  explain  the  reason  why  I  did  not 
produce  the  book. 

RoLFE,  B. :  Explain  it? — On  appre- 
hending the  prisoners  we  were  obliged  to 
take  them  away  to  Stockport.  We  could 
not  keep  them  in  Hyde,  as  we  had  no  mili- 
tary, and  as  our  police  force  was  too  weak, 
and  therefore  we  conveyed  them  to  Stock- 
;  port,  and  the  magistrates  came  over  and 
i  committed  them.  1  went  with  the  pri- 
soners, and  gave  evidence  from  memory. 

0^ Connor:  Were  you  examined  after 
they  were  committed  ? — I  beg  your  pardon, 
you  were  speaking  of  Muirhouse. 

Was  there  any  other  person  again 
whom  you  gave  evidence? — I  swore  again 
about  twenty. 

Well,   was    any  of   these    persons    n 
I  manded  ? — They  were  committed. 
i      And  you  did  not  present  that  book  ?- 
'No. 

;      Did  you  hear  anything  about  the  die 
tress  that  existed  ? — No. 

It  is  your  duty  to  collect  informatio: 
for  the  magistrates  ? — It  is,  in  my  divisif 
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And  yet  you  never  heard  a  word  aboat 
the  distress  ? — No. 
Not  a  word  P — No,  I  will  not  swear*'  not 


Do  you  know  of  spinners*  spinning  with 
three-deckers  ?  Do  you  know  what  it  is 
for  one  man  to  do  three  men's  work  ?— No, 


a  word,"  sir.  ,  I  never  was  three  times  in  a  factory  in  my 

Well,  what  did  you  hear  ? — I  did  not    life, 
hear  any  unusual  expresi^ions  about  dis-  '      Eolfe,   B.  :  He  tells  you  he  does  not 
tress.   I  heard  iyracA.  saying  that  the  shop-  '  know. 

keepers  had  come  to  a  resolution  to  sup-  |      Pilling :  Ho  has  no  notion  of  what  he 
port  the  turn-outs  for  a  fortnight,  but  ho  '  should  know  (laughter), 
advised  them  not  to  be  led  by  the  shop-  j      IDuudas  was  proceeding  to  question  the 
keepers.  j  witness?   about  five  interlineations  which 

Now,  I  think  that,  in  speaking  of  the    appeared  in  his  note-book.] 
10th,  you  said  the  disturbances  were  great        Attorney  General :  My  Lord,  I  will  not 
about  Hyde  ? — Yes.  ■  object  to  it,   if  your  Lordship   thinks  I 


From  the  11th  they  were  great  ? — They 
commenced  on  Monday,  the  8th. 


ought  not.    Your  Lordship  sees  they  have 
got  a  memorandum  made  in  some  part  of 


For  a  week  they  were  great  P — For  a  the  book  as  to  which  the  witness  has  not 
week  or  more.  been  exaniined,  and  which  has  not  been 

When  did  they  cease.    When  did  the    given  in  evidence, 
public  mind  appear  to  sober  down  a  little?        Rolfe,  B.:  But  if  they  find  any  part 
— After  Saturday,  the  20th.    When  Leach  ,  fraudulently  altered  it  might  go   far  to 
left  the  town  we  never  had  any  disturb-    impugn  the  general  accuracy  of  the  whole, 
ance.  Atto^-ney  General :  Then,  my  Lord,  the 

When  did  you  see  this  placard  P— Which  book  is  in  evidence  and  is  before  the  jury  i 
placard  ?  I  and  it  is  no  longer  a  private  memorandum. 

That  placard  you  have  been  questioned  '  For  when  the  book  is  taken  and  looked  at, 
respecting — as  to  its  body,  head,  and  tail  P  not  as  to  that  part  on  which  evidence  has 
— From  the  14th  to  the.  19th.  j  been  given,  but  to  other  parts  not  read, 

What  was  the  first  day  you  saw  it  P —  j  then  it  ceases  to  be  a  private  memoran- 
That  is  the  nearest  I  can  come  to  it.  dum   book,    and  the  jury  must  see  the 

Have  you  made  no  note  of  it  ? — No,  sir.    whole  of  it. 

You  have  of  all  the  morning  and  evening  |  Dundas :  My  Lord,  it  is  not  at  all  neces- 
meetings,  and  none  of  that? — The  reason  sary  that  you  should  be  bound  to  make  it 
is,  I  took  the  placard  down  and  delivered  ■  evidence. 

it  to  the  magistrates,  after  putting  my  '  Rolpe.  B.  :  I  shall  not  give  any  pros- 
name  on  it.  I  expected  to  see  it  here,  and  pective  decision  ;  as  questions  arise  I,  shall 
that  1  could  identify  it  by  the  writing  on  j  decide  them. 

the  back  of  it ;  but  it  is  not  here.  [In  further  cross-examination  the  wit- 

After  the  20th  all  turbulence  ceased  P —  ness  admitted  that  the  statement,  **  He 
Yes.  {Leach)  told  them  to  be  true  to  one  an- 

Did  the  men  begin  to  return  to  their  '  other,  and  that  the  Charter  would  be  the 
work  about  that  time  P — They  did,  sir,  in  '  law  of  the  laiid(a)  was  an  interlineation, 
some  parts  of  my  division.  ,  but  asserccd  that  it  was  made  immediately 

Did  those  who  had  turned  out  go  in    after  writing  out  iectcAr's  speech.'*] 
gradually  from  the  20th  to   the   present  |      Rolje,  B.  :  Are  you  able  to  say  that  the 
time  P — They  did.  alterations  were  made  when  your  recol- 

Now  I  think  you  have  spoken  of  a  dele-     lection  enabled  you  to  say  that  they  were 
gate,  saying,  at  a  delegates'  meeting,  tbat    perfectly  conformable  to  truth  ? — Yes,  my 
three   hundred  and    forty   were    for    the    Lord. 
Charter,  and  eighteen  for  the  wages  of  |  

1840.    Is  that  what  you  said  P—Yes.  Thursday,  March  2,  1843. 

That  was  said  at  the  trades    meeting, 

was  it  notP     Was  it  not  at  the  trades'  Immediately  after  his  Lordship    took 

delegates'  meeting  that  that  was  said  P  his  seat. 

Answer  me  P — ^You  know  that  three  hun-  O'Connor  rose  and  eaid :  I  understand, 

died  and  forty  and  eighteen  do  not  make  mv  Lord,  that  several  witnesses  on  both 

forty !  sides  have  arrived  since  yesterday,  and 

therefore  I  beg  to  repeat  my  application, 

Cross-examined  by  Pilling.  ^^^^  ^^l  the  witnesses  do  leave  the  Court. 

I  see  the  Right  Honourable  the  Secretary 

Are  you  not  aware  that  I  stopped  a  mill  i  of   State  for  the    Home    Department(6) 

at  Hyde  P — No.  1  here,  and  I  wish  to  make  an  exception  in 

Has  there  not  been  charity  subscriptions    his  favour, 
for  the  poor  of  Hyde  ? — (No  answer,) 


Has  there  not  been  coupling  of  jennies  P 
— I  do  not  understand  what  you  mean. 


(a)  Above,  p.  968. 

i^b)  Subpcenaed  by  O'Connor. 
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ROLVE,  B. :  Let  all  the  witnesBeB  on  | 
both  sides  leave  the  CoarC.  Doea  aoj  de-  ' 
fendant  wiBh  Sir  JameM  Graham  to  go  oat  | 

O'CorvaoT  .■  I  pregnme  not,  my  Lord.         I 

Attorney   General :    The  penalty  of  re-  , 

maining  in  Coart  after  being   ordered  to  \ 

retire  is  the  displeasure  of  your  Lordship,  | 

and  not  merely  the  peaalCy  of  nut  giving  | 


vidence. 
BOLFE,  B. : 


:ontempt  cf  Court,  yoD 


[A.  police  oCGcer  at  Stockport.     Spoke 


to  seeing  twenty 
people  coming  i  ' 
11  loBt.  Tbcv  cam. 
Ashton  and  Hyde, 
and  aticka.  They  w 
tiouB  of  the  town,  I 


D  Stockport  „ 

3  from  the  direction  of 
They  had  bludgeons 
;nt  in  different  direc- 
)  the  different  milla. 
Their  numbers  eredted  alarm.  Ail  the 
shops  were  closed  ;  at  the  mille  the  hands  , 
were  turned  out,  and  the  mills  stopped. 
I  went  with  the  civil  authorities  to  the 
workhouse.  We  found  a  great  number 
of  persons  there  coming  away  from  the  j 
workhouse  having  a  quantity  of  loaves  of 
bread  in  their  possession.  1  went  in  with  1 
the  mngistrates  and  some  pai  t  of  tito  mili- 
tary. There  wore  between  thirty  and 
forty  prisoners.  Some  were  taken  in  the 
workhouse,  some  outside  in  the  vicinity 
of  the  workhouse,  and  some  in  the  road 
leading  to  it.  Throe  or  four  persons  made 
an  application  to  the  magisti'ates  about 
releasing   the    prisoners.      One   of   them 

Save  his  nanfe  as  Leach,  t  only  ^aw  him 
ufing  the  interview  with  the  magis- 
trates J 

Did  he  state  what  bis  name  tvas  beside 
Leaeh? — I  believe  J-^lft  Inarh. 

Did  ho  say  where  ho  came  from  ? — 
Hyde. 

Were  you  present  when  any  applica- 
tion was  made  to  the  magistrates  ? 

BitiiJai:  My  Ijord,  I  object  to  the 
answer  to  this  question.  I  ap|.irehend 
the  description  given  by  the  witneBs  is 
not  sufficient  to  satisfy  the  Court  that 
this  is  the  person  on  the  record.  He  is 
only  spoken  of  as  a.  person  called  Laai-ft. 
The  witness  believ       '  .     .     ^  . 

He  (the 


a  done  by  this  John  Leach,  of 
Hjde. 

Attorney  General:  My  Lord,  wiLhont 
diBniflsing  the  general  qoestion,  whether 
anything  done  by  a  large  mob  of  this  de- 
scription would  not  be  evidence,  I  submit 
thatwiiiit  bus  been  stated  should  go  be- 
foi'e  the  jury.  Leach  was  well  known  in 
the  nei>;hbonrhiiod  of  Stockport  and 
Hyde.    And  I  will  recall  to  your  Lord- 


ship's recollection  1 
proved  that  Joh^  Li 
that  he  had  been  at 
think,  be  stated  that 
view  with  the  mayi 
I  think  that  is  sufficii 
a  jury  that  this  indiri 
of  Hyde. 

Dtintlat:  !My  Lord, 
is  no  answer  at  all. 

RoLrE.  B. :  What  d 

AUor aey  General :  ' 

BouE,  B. :  "He  1 
marks  about  a  mceti 
at  Stockport  the  da 
the  people  up  where  i 
tile  and  took  their  loi 

Bundtu :  I  snbmit 
evidence.  It  is  not  e 
what  a  mob  doea  ahal 
a  case  as  the  present 
individual  says  in  pri 
by  way  of  private  a 
an  application  made 
vidua]  belonging  to  a 
about  prisoners,  Noi 
you  have  exhausted 
of  Hyde,  you  do  not 
step — joa  do  not  sh 
same  John  Leath  whi 
sion,  was  at  Slockpoi 

RoLFE,  B. :  I  think 
Leach  in  this  indictn 
ftbaolntely  certain  tl 
John  Leach  who  waa  i 

O'Connor:  You  wil 
Lord,  that  the  witnes 
that  he  would  not  kn< 

RoLFE,  B. :  There 
objection  arising,  an 
was  to  stand  up  an 
man  "  ? 

O'CmnoT:  MyLori 
counts  in  this  iud 
counts  charge  all  the 
that  whatever  atlect^ 
therefore,  each  ilefen 
object.  I  object  on 
witness  nut  being  ahl 

RoLFE.   B.:    A   pel 
John  Leach,  of  Hyae, 
certain  application, 
to  be  ftirther  stated  I 

Attorney    General 
you    present    when 
made  to  the   magistr 
a  person  calling   bin 
Yes. 

What  passed  ? 

l>uiidas :  Now,  I 
the  qnestion,  and  on 

KoLFB,  B.:  I  shall 
abjection. 

Altomey  General  -. 
against  johii  Leaeh 
Tliere  is  a  man  whos. 
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abode  corresponds  with  the  John  Leach 
on  this  record. 

Now,  what  did  John  Leach  Fay  ? — He 
said  he  had  come  at  the  request  of  a 
public  meeting  on  behalf  of  the  prisoners 
then  in  custody,  and  requested  the  magis- 
trates that  the  prisoners  might  be  released. 

Did  he  give  any  reason  for  saying  no- 
thing more  about  it  ? — He  was  informed 
by  the  mayor  that  they  were  in  custody 
on  a  charge  of  felony,  and  that  they  could 
only  be  discharged  by  a  proper  course  of 
law. 

Bundas  :  Who  stated  that  P — One  of  the 
parties  said,  if  the  prisoners  were  not  re- 
leased, they  were  in  such  a  state  of  e^c- 
citement  that  they  (the  mob)  could  not 
answer  for  the  consequences.  Then  the 
mayor  said,  **  They  must  be  discharged 
by  due  course  of  law.**  The  prisoners 
were  committed. 

O'Connor:  Particularly  till  the  20tliP— 
Yes. 

Dundas :  Just  tell  me,  for  my  inform  a-  | 
tion,  how  far  is  Stockport  from  Man-  ^ 
Chester  ? — Seven  miles. 

How  far  is  it  from  Hyde  ? — Five  miles. 

EoLFE,  B. :  Manchester,  Stockport,  and 
Hyde  seem  to  form  a  triangle. 

Cross-examined  by  0^ Connor. 

Before  I  ask  this  witness  any  questions, 
my  Lord,  I  should  wish  that  he  was  re- 
tained, because  it  may  be  necessary  to 
examine  him  afterwards. 

RoLFE,  B. :  By  all  means.  {To  the  wit- 
ness.) You  are  not  to  leave  the  town,  you 
will  mind  that? — Mv  Lord,  it  will  be 
a  great  inconvenience  to  me  if  I  am  de- 
tained. 

RoLFE,  B. :  I  cannot  help  that. 

O'Connor:  Had  you  heard  any  exciting 
language  used  by  other  parties  in  Stock- 
port not  connectffd  with  those  parties  that 
went  into  the  workhouse  ? — In  the  work- 
house, sir. 

At  any  time  previous  to  this  outbreak, 
had  you? — I  attended  several  meetings 
by  the  direction  of  the  magistrates,  and 
am  not  aware  that  I  heard  exciting  lan- 
guage at  any  of  the  meetings. 

RoLPE,  B. :  The  question  is,  had  you 
previously  to  this  occasion — the  attack  on 
the  workhouse — heard  any  exciting  lan- 
guage ? — No. 

O'Connor:  Did  you  hear  this  language 
used  by  any  of  the  speakers:  **  That  he 
could  not  be  responsible  for  a  breach  of 
the  peace,  I  do  not  mean  to  threaten  out- 
breaks —that  the  starving  masses  will 
come  and  pull  down  your  mansions  —but 
1  say  that  you  are  drifting  on  to  con- 
fusion without  rudder  or  compass.  It  is 
my  firm  belief  that  within  six  months  we 
shall  have  the  populous  districts  in  the 
north  in  a  state  of  social  desolation  ;  you 


may  talk  of  repressing  the  people  by  the 
military  force,  but  what  military  force 
would  be  equal  to  such  an  emergency? 
The  military  will  not  avail.  I  do  not  be- 
lieve that  the  people  will  break  out  unless 
they  are  absolutely  deprived  of  food.  If 
you  are  not  prepared  with  a  remedy  they 
will  be  justified  in  taking  food  for  them- 
selves and  their  families.'*  Did  you  see 
that  ? — I  am  not  aware. 

Did  you  see  it  on  a  placard  on  the  wall  ? 
— I  am  not  sure. 

Did  you  see  it  handed  about  in  fly 
sheets  among  the  people  P — I  believe  I 
have. 

RoLFE,  B. :  Do  you  remember  when  that 
was  circulated  P— My  Lord,  I  would  not 
swear  with  certainty  as  to  the  time  I  saw 
it,  but  I  believe  I  saw  it. 

O'Connor  :  You  have  seen  it  in  some 
paper.  Now,  refresh  your  memory  as  to 
what  paper  yoa  saw  it  in  ?  —I  have  seen 
the  speech  alluded  to  as  having  been 
made  by  the  Mayor  of  Stockport,  both  in 
the  newspapers  and  in  placards  on  the 
walls. 

How  long  may  you  have  seen  it  re- 
maining on  the  walls  of  Stockport  P — For 
several  days. 

You  are  a  high  constable  or  chief  con- 
stable. Now,  did  you  give^  any  orders  to 
your  men  to  take  that  down  ? — Never. 

Now,  sir,  did  you  see  something  of  this 
kind  placarded  on  the  walls  of  Stockport, 
headed,  a  **  Warning  Yoice,"  with  the 
following  lines  upon  it : — 

"  There  is  a  cry  throughout  the  land, 

A  fearful  cry  and  full  of  dread  ! 
Woe  to  oppression's  heartless  hand  ! 

A  starving  people  cry  for  **  Bread.'* 
That  cry  was  heard  when  guilty  France 

On  the  dread  brink  of  ruin  stood ; 
Yet  sound  the  viol,  speed  the  dance  ! 

'Tis  but  the  hungry  cry  for  food  ! 
I  charge  ye,  England's  rulers !  grant 

The  justice  that  her  sons  demand  ! 
Or»  roused,  the  demon  power  of  want 

Shall   snatch   the  pike   and  wield  (he 
brand."(a) 

Have  you  seen  that  anywhere  ? — I  do 
not  know.  I  have  no  recollection  of  it ; 
but  there  were  so  many  placp-rds  published 
at  the  time  that  it  would  be  quite  im- 
possible to  recollect  all. 

RoLPE,  B. :  By  many  placards  you  mean 
many  violent  and  inflammatory  placards  ? 
— Yes. 

O'Connor:  Doyen  remember  seeing  a 
placard  headed  *'  Murder,  Murder,  Mur- 
der ! ! ! "  P — I  do  remember  seeing  it. 

Did  you  take  that  placard  down? — I 
gave  no  directions  respecting  it,  nor  am  I 
aware  that  it  was  taken  off. 


(a)  These  verses  appeared  in  the  Anti-Bread 
Tax  Circular,  May  6,  1842, 
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Did  jmi  eee  among  those  placards  that  i  '  Re-Dxamined  by  the  Alio 
were  posted,  one  stating  that  the  people  pt  „„  „„,  on«!„:„„.iT.  ^, 
wo.l/r.  instified  iu  revolting  if  th^.^id  Jl^T^::^^!gT"Zi' ^^ 
not  get  bread  ?-I  really  cannot  answer  ^  ,j,^^  ^^^,^  «^  ,^^  ^^^^ 
with  certainty  '  J«„aa(<o«    ,i:ai  ;*««<W   (. 

Words  to  that  effect  r — I  rannot  sf"  .... 

"  -There 


rT  something  like  that 


A8  near   us  too   can  r — ioere  were  bo  >    _.  .m.u   i  „.  i      _   „.  _ 

,         J  ■'   -  ■.-  ,  .         and  :;uth,  bat  1  cannot  Bpen 

many   placards  of  an   excUing  character  i      The  J(fo™«y  General  .F.' 
IKMted  daily  that  ,t  would  be  .rapo..9,blo     appearance  of  this  placard 

■^  .        J       J    i_     .1.  .Li  State  that  you  saw  a  paper 

You  were  not  ordered  by  the  antho-  ]  j,  p Ycb  r-r- 

rities  to  take  down  those  placards? — No.     j 

Now  I  ask  TOO  as  chief  of  the  police.  y^^,^  £arr;,«,(on._EM 
were  those  placards,  m  the  state  btock-  JitorMev  Gener 

port  was  then  in,  sufficient  to   lead  the 

people  who  were  hungry  to  escitcment  ?—  '      V-  am  (governor  of  the  S 
They  were  hooKe.     Ou  Thursday,  Aag 

You  were  aware  of  the  mills  being  several  thouaauds  of  peop 
stopped  P— Yea,  I  saw  them  stopped.  ;  "/"d  bludgeons.     They  wer 

Is  it  notorious  that  there  has  been  a  that  time.  I  went  into  I 
greater  reduction  in  wages  at  Stockport  ^"^  ground  between  the  1 
than  in  any  other  town  P— I  cannot  -speak  boaid-room.  I  went  thr 
with  certainty;    I  have  not  heard  that 

stated ;   I  have  heard  other  places  spoken         . ,         _,  ,       . 

of  as  having  redaced  more  than  Stockport,     s"'"!,    ■   They  broke  in. 

Have  there  been  considerable  reductions  thousands,  and  entered  ii 
in  Stockport  P— Yes.  They  took  all  the  lood  tb 

Now,  sir,  did  yon  see  a  placard  headed  house.  They  took  seven  t 
with  these  words,  "Murder,  Murder,  ,  "P^^as  of  7  lbs.  each,  j 
Murder!!!  They  that  be  slain  with  the  money.  They  shattered  s( 
sword  are  better  than  they  that  be  slain  ,  pieces,  and  broke  a  nurabc 
with  hunger ;  for  these  pine  away  stricken  i  At  last,  I  believe,  the  mili 
through  for  want  of  the  fruits  of  the  !  drove  them  away.] 
field "  ?      Did  you  see  a  placard  of  that  ■  -      i  k 

description  posted  in  Stockport  P— I  saw  I  Uross- examined  by  . 

one  headed  "  Mnrder,"  but  I  am  not  sure  |      Pray,  Mr.  Bumble, — I  be 
if  that  is  it.  Barrington,  I  meant, — was 

I  ask  you,  as  chief  officer — as  an  honest  you  kept  that  quantity  in  t 
man — by  whom  were  those  placards  put  ,  — Yes ;  we  usually  have  tl 
up,  or  by  what  parties  P  ■  the  house. 

RoLFE,  B. ;  By  whom,  not  by  what  !  How  much  money  was  t 
party  ?  i  6J.  and  upwards. 

O'Connor:  By  whoraP  Did  you  see  the  j  Wherewaait? — Inthecol 
printeis'  names?— Yes.  j  department. 

Do  you  recollect  any  of  the  printers'  Was  it  in  small  money 
names  ?— No.  copper  and  half-crowns. 

Now,  yon  saw  from  ten  to  fifteen  thou-  |  Wonld  such  a  sum  aa  71. 
sand  persons  in  the  town  ?  —  A  great  j  and  other  small  money  be  I 
many  more.  I  counter   for   paying? — It  i 

On  that  day?— Yes.  '  was  pay-day. 

These  placards  were  up  at  the  time  ? —  What  windows  were  brok 
Some  of  them  were,  I  were  broken  in  different  par 

The  mills  were  all  stopped  ? — The  mills  |  where  the  mob  broke  in. 
were  all  stopped.  [      Were  they  on  the  grouu 

With  the  exception  of  the  attack  on  the  Doors  also  were  broken  < 
■workhouse,  and  the  taking  of  the  bread,  floor,  where  the  mob  enterc 
everything  was  quiet  and  peaceable  P — No,  j  How  long  might  they  be 
sir,  it  was  not  peaceable.  I  gether  ? — From  the  time  tl 

You  did  not  hear  any  riot! i  ihe  mayor  and  the  autbo 

Attorney  General.-  Hear  his  answer ;   he  !  would  be  an  honr. 
says  it  was  not  peaceable.  Tn  what  room  is  the  bres 

O'Connor  .■  Then  yon  did  not  hear  any  |  stowed  away  in  various  rooi 
exciting  language  P — I  heard  no  speaking  ]  Always  on  the  ground  flo 
at  the  meeting,  l      Is  the  room  in  which  yi 

After  the  20th,  or  about  (hat  time,  the  I  atJjoiningtheseroomsP — Yt 
riots  began  to  subside  P — They  did.  |  rated  from,  them  by  a  door. 
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Cross-examined  by  O^Connor. 

Well,  Barringfon,  you  do  not  live  on 
workhouse  fare  ? — Yes. 

Well,  you  are  a  good  specimen.  This 
mob  entered  in  a  general  scuffle — a  rush  ? 
—Yes. 

Such  a  rush  as,  coming  against  doors  or 
windows,  would  be  likely  to  smash  them  P 
— They  did  smash  them. 

Was  the  Mavor  of  Stockport  with  them 
at  first?— No.  " 

I  believe  you  are  as  likely  a  person  as 
any  to  know  the  state  of  the  working 
classes  respecting  the  alteration  of  wages  ? 
— ^No. 

Do  not  you  know  anything  about  the  in- 
creased number  of  inmates  in  the  work- 
house P — They  were  i^ther  numerous  at 
that  time. 

Did  they  do  you  much  personal  injury  P 
— None  whatever. 

I  believe  the  master  of  a  workhouse  is 
not,  in  general,  a  very  popular  man ;  at 
least  he  is  not  so  in  excited  times  P — I  can- 
not say. 

But  you  know  you  were  not  injured  P — I 
was  not  iujured,  but  I  doubted  it  very 
much. 

RoLrE,  B. :  He  doubted  it  very  much  P 

O^Connor :  Ho  doubted  whether  he  was 
hurt  or  not,  my  Lord.  (To  the  witness,) 
Have  you  heard  a  great  deal  about  the  re- 
duction of  wages  P — I  do  not  interfere  in 
that  matter  at  all. 

Have  you  heard  anything  about  itp — 
Some  little  thing,  but  not  much. 

You  have  not  heard  of  the  prevailing 
distress  in  Stockport  consequent  on  the 
reduction  of  wages  P — No,  I  have  not. 

Not  a  word  P — No. 

You  may  go  down. 

IWilliam  Moore j  a  dresser  at  Marple,  five 
miles  from  Stockport,  spoke  to  two  hun- 
dred men  coming  from  Stockport  to  Shep- 
ley's  mills,  and  saying  they  wanted  the 
hands  turned  out.  The  master  turned  out 
six  hundred  hands  and  stopped  the  mills. 
Witness  also  spoke  to  seeing  Leach  in 
Stockport  coming  back  from  an  interview 
with  the  mayor  on  August  11.  Leach  and 
Doyle  were  coming  back  again,  linked 
arm-in-arm,  and  several  went  to  shake 
hands  with  them.  They  got  on  a  wall, 
and  Leach  addressed  them,  and  told  them 
what  had  happened.  He  said  they  had 
been  to  the  workhouse,  and  had  seen  the 
mayor  and  the  magistrates ;  and  the  ma- 
gistrates  and  the  mayor  told  him  that 
there  had  been  some  money  taken  from 
the  drawer,  and  they  had  taken  him  to  the 
drawer,  and  shown  him  where  the  money 
had  been  taken  from.  He  said  the  mayor 
was  very  kind  with  him,  and  the  magis- 
trates too.  He  asked  them  whether  they 
could  release  the  prisoners,  and  the  mayor 


said  he  could  not — it  would  bo  violating^ 
the  law ;  but  if  they  would  go  off  he  would 
perhaps  release  them  in  the  course  of  an 
hour,  or  an  hour  and  a  half.  He  said  the 
soldiers  were  there,  and  that  they  trembled 
like  an  aspen  leaf.  He  shaked  his  hand, 
and  said  they  trembled  like  an  aspen 
leaf. 

James  Crompton. — Examined  by  Wortley. 

A  constable  on  duty  on  the  15th  of 
August  at  Marple.  Spoke  to  hearing^ 
Doyle  address  a  meeting  of  about  a  thou- 
sand.   He  said: — 

"Friends  and  fellow- workmen,  we  are  not 
met  here  this  morning  for  any  party  object,  but 
for  a  nationHl  object — an  object  upon  which  de- 
pends your  slavery  or  freedom." 

He  then  went  on  with  a  great  deal  of 
abuse  of  the  Grovernment  (I  have  not  the 
particulars),  and  then  said : — 

"  Perhaps  you  will  want  to  know  from  me 
how  to  get  the  Charter.  You  must  work  no 
more  till  it  becomes  the  law  of  the  land ;  and 
you  that  have  money  in  the  banks  and  other 
places  must  fetch  it  out,  and  stop  the  supplies  of 
the  Government.  Then  you  will  make  them  glad 
to  give  you  anything  you  may  want.  You  will 
perhaps  want  to  know  how  you  are  to  get  meat. 
Lord  Kinnaird  said,  in  the  House  of  Lorda 
the  other  day,  if  he  wanted  food,(a)  he  would 
take  it  where  he  could  find  it.  Now  your  ty- 
rannical masters  will  have  no  objection  to  your 
doing  what  Lord  Kinnaird  said  he  would  do.  I 
tell  you,  if  you  want  food,  take  it  where  you 
can  find  it,  if  your  masters  will  not  relieve 
you." 

He  proposed  that  there  should  be  no 
more  work  till  the  Charter  became  the 
law  of  the  land.  There  was  a  unanimous 
show  of  hands  in  favour  of  it.  After  the 
resolution  was  adopted,  Doyle  said,  "  I  see 
you  are  all  Chartists,  and  there's  a  meet- 
ing of  Chartist  delegates  to-day  at  Man- 
chester, and  you  must  elect  a  person  to  go 
there."  He  then  proposed  that  Mr.  Joseph 
Taylor f  the  chairman,  should  be  elected. 
There  was  a  show  of  bands,  and  he  was 
elected  a  delegate  to  go  to  Manchester. 
The  mob  then  moved  off,  headed  by  Taylor 
and  DoylCt  to  the  Peak  Forest  Canal.  They 
tied  the  boats  to  the  side  of  the  canal, 
and  told  the  boatman  that,  if  they  went 
any  further,  they  would  sink  their  boats. 
The  mob  then  went  to  the  lock,  and  I 
went  too,  and  charged  them  not  to  do  any 

(a)  *<He  thought  that  if  he  had  seen  his 
children  perishing  around  him  from  want—if  he 
had  seen  the  felon  in  gaol  better  treated  than 
the  person  willing  to  work-- sooner  than  submit 
to  this,  he  thought  he  would  have  gone  and 
helped  himself."—  Speech  of  Lord  Kinnaird  on 
the  national  distress,  June  2,  1842.  Hansard, 
vol.  G3,  p.  1130. 
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damage  to  it,  and  they  threatened  to  throw 
me  iuTo  the  caoal  if  I  attempted  to  stop 
them.  They  pulled  out  the  h<)lt  on  which 
the  door  of  the  lock  moves,  and  threw  the 
lock  door  across  the  canal.  The  effect 
was  that  the  navigation  of  the  csnal  was 
stopped.  Without  working  that  lock  the 
navigation  could  not  go  on.] 

Cross-examined  hy  0* Connor. 

Was  there  n<yt  a  resolution  passed? — 
Yes. 

What  was  it? — Mr.  Eohinson,  a  print 
master,  had  his  works  stopped,  and  Uhris- 
topher  Doyle  proposed  that  ho  should  be 
allowed  to  run  his  machinery  and  finish 
some  pieces  that  were  damaging;  and 
that  all  the  sours  and  liquid  should  be 
saved. 

Why  not  tell  that  part  of  the  resolution  ? 
— I  have  told  it. 

Why  not  tell  it  in  the  first  instance,  be- 
fore it  wa«  dragged  out  of  you  ? 

RoLFE,  B. :  He  was  not  asked  it. 

O'Connor :  Were  you  aware  of  the  state 
of  the  working-classes  generally  —  that 
they  were  at  that  time  very  much  dis- 
tressed ? — I  was  not  aware  of  the  circum- 
stance. 

Did  they  complain  of  being  very  much 
distressed  ? — Yes  ;  I  was  aware  of  their 
complaints. 

Were  you  not  aware  that  wages  were 
below  existence  point  ? — Yes. 

And  were  you  aware  that  they  com- 
plained of  that  ? — Yes. 

Did  you  hear  anything  of  the  meetings 
of  shopkeepers  ? — Not  a  word. 

Was  any  reference  made  to  the  meetings 
of  shopkeepers  P — Not  a  word. 

Now  refresh  your  memory  ? — There  was 
a  meeting  on  the  10th,  at  which  Muirhouve 
was  present,  and  he  stated  that  all  dona- 
tions from  masters  and  others  would  be 
handed  over  to  the  shopkeepers'  committee 
in  Hyde. 

RoLPE,  B. :  That  all  the  donations — what 
is  that  ? 

O'Connor:  That  all  the  donations  they 
received  from  the  masters  in  the  country 
should  be  handed  over  to  the  shopkeepers' 
committee.  {Tothevntness.)  The  donations 
came  from  the  gentlemen  and  masters  of 
the  country  ? — Why,  Mulrhouse  led  the 
mob  up  to  the  mills,  and  frightened  it  out 
of  them. 

That  was  the  way  in  which  the  donations 
came  ? — Yes ;  he  led  the  mob  up  tvi  the 
gentlemen's  houses,  and  got  the  donations 
from  them. 

DYortley  was  proceeding  to  re-examine 
the  witness  :J 

RoLFE,  B. :  It  will  be  absolutely  neces- 
sary, when  I  come  to  sum  up,  to  take  the 
evidence  in  the  way  it  was  taken  in  Staf- 


ford. There  were  several  parties  there, 
and  after  Chief  Justice  Tindal  summed  up 
from  his  notes,  he  then  put  it  to  the  jury, 
as  to  each  person  that  was  on  his  trial, 
whether  he  was  guilty  or  not  guilty,  and 
they  wrote  down  their  verdict  privately 
as  to  each  particular  prisoner  (here  it  will 
be  as  to  each  defendant) ;  and  it  has  oc* 
carred  to  me  to-day  that  I  cannot  possibly 
do  ju.^^tice  to  the  parties  without  doing  so. 
Therefore  I  wish  to  say  to  the  jury  that 
they  will  not  have  to  decide  en  masse. 

A  Juror :  In  the  first  place  we  must  say 
whether  they  are  comparatively  guilty  ? 

RoLPE,  B.*:  They  must  all  be  guilty  of 
the  same  offence.  You  cannot  say  that  one 
man  is  guilty  of  one  offence  and  another 
of  another ;  all  you  find  guilty  you  must 
find  guilty  of  the  same  offence.  I  have 
stopi3ed  for  the  purpose  that  you  may 
collect  yourselves.  {The  JucUje  then  handed 
to  the  jury  a  list  of  the  defendants,)  Now, 
by  looking  through  that  list  you  will  find 
that  when  I  come  to  sum  up  I  shaU  show 
what  evidence  applies  to  each  particular 
defendant,  and  you  will  be  thus  greatly 
relieved  from  perplexity  in  giving  your 
verdict. 

Wartleij :  They  may  possibly  be  found 
guilty  on  several  counts. 

RoLFE,  B. :  You  cannot  lump  a  great 
number  of  defendants  together,  because 
one  may  be  guilty  of  one  misdemeanor  and 
another  of  another.  They  must  be  all 
guilty  of  the  same  offence. 

Murphy:  It  is  quite  obvious  that  the 
course  your  Lordship  points  out  is  the 
right  one,  inasmuch  as  T  and  my  learned 
friends  appear  for  defendants  who  will  be 
very  differently  affected  by  the  evidence, 
and  therefore  we  sever  our  defence,  and 
confine  each  case  to  particular  counsel. 

0^ Connor :  Would  your  Fjordship  ask 
this  witness  what  time  the  disturbances 
began  to  cease  ? 

Witness:  We  had  no  particular  dis- 
turbance in  Marple  after  the  20th. 

Abraham  Longson. — Examined  by  Sir 

G.  Lewin. 

One  of  the  Stockport  police.  Spoke  to 
a  meeting  of  five  or  six  thousand  at  Stock- 
port on  the  15th.  A  man  called  Newton 
told  them  they  must  get  their  wages,  and 
if  they  could  not,  thev  must  ask  their' 
masters  why  they  could  not  give  it  them ; 
and  if  they  told  them  it  was  through  the 
'*  top  shop  "  (the  Government),  they  must 
ask  their  masters  to  go  with  them  as  com> 
raandcrs  and  sergeants,  and  find  them 
with  bread  and  cheese  on  the  road.  And 
to  go  to  the  Duke  of  Wellington  ;  and  if 
that  would  not  do,  to  go  to  Buckingham 
Palace,  and  the  House  of  Commons,  and 
the  House  of  Lords,  or  whatever  they  have 
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a  mind  to  call  it,  and  demand  from  them 
to  take  all  restriction  off.  FiUing  made 
the  following  speech : — 

"Fellow  townsmen,  for  I  may  so  call  you, 
having  lived  amongst  you  so  long,  and  having 
been  at  so  many  meetings,  by  thousands,  and 
hav  ng  been  in  prison.  I  do  not  know  whether 
it  woold  be  safe  for  me  to  own  it  or  not ;  but  1 
may  avow  that  I  have  the  honour  to  be  father 
of  "this  movement,  and  the  sole  cause  of  your 
being  ladies  and  gentlemen  at  the  present  time  ; 
for  the  masters  of  Ashton  had  thought  proper 
to  offer  a  redaction  of  twenty-five  per  cent, 
upon  their  wages.  I  then  caused  the  bellman 
to  go  round  and  call  the  meeting,  swearing  by 
the  God  of  Heaven,  that,  if  the  reduction  took 
place,  we  would  annihilate  the  sj^tero,  and 
cause  the  day  of  reckoning.  I  then  addressed  a 
meeting  of  twelve  thousand.  I  then  went  to 
Stalybndge,  and  addressed  a  meeting  of  ten 
thousand.  I  then  addressed  a  meeting  at  Hyde 
of  ten  thousand,  and  at  Dukinfield  of  five  thou- 
sand. At  every  meethig  they  came  to  a  resolu- 
tion to  work  no  more  till  they  got  the  same 
wages  as  they  had  in  February  1840." 

He  then  said  he  addressed  a  meeting  at 
Boy  ton,  who  came  to  the  same  resolntion. 
He  said  he  then  called  a  meeting  at  Old- 
ham. Bnt  there  they  were  taken  by  snr- 
prise, — 

"  and  I  had  to  come  back,  with  five  other  of  the 
speakers  against  me.  In  consequence  of  that, 
the  people  of  Oldham  were  not  out,  but  I  was 
determined  next  morning  to  go  and  drub  them 
out.*' 

Is  it  drub  or  dram  ? — Drub. 

**  I  went  acconlingly,  and  met  them  at  eight 
o'clock,  where  one  of  them  attacked  me,  and  I 
gave  him  a  floorer,  and  they  all  lay  prostrated 
at  my  feet.  All  their  masters  were  then  willing 
to  give  them  their  prices,  but  one  of  the  Anti- 
Corn  Law  League,  of  the  name  of  Bayley,  of 
Stalybridge.  In  the  course  of  the  last  three 
weeks,  I  have  addressed  upwards  of  three  hun- 
dred thousand  in  different  parts  of  Lancashire 
and  Cheshire.  We  then  went  lo  Droylsden  and 
Manchester,  and  the  people  of  Droylsden  swore 
by  the  God  of  heaven  ihey  would  not  work  any 
more  until  they  had  got  their  price  of  1840. 
They  then  came  to  Stockport,  and  caused  all 
the  mills  to  be  stopped.  You  did  not  turn  out 
as  my  friend  here  stated.  It  was  the  Ashton 
lads  that  turned  you  out ;  and  mind  one  thing, 
if  you  do  go  in,  they  will  come  over  and  give 

you  a  d d  good  hiding.    They  then  went  to 

the  bastile ;  but  I  did  not  consider  that  right ; 
but  this  winter  we  may  all  become  thieves,  and 
then  the  soldiers  and  police  will  have  to  look 
after  us ;  and  that  will  eat  up  the  system,  as 
there  are  more  ways  than  one  of  eating  up  the 
system ;  but,  if  the  Ashton  lads  had  not  been 
there,  they  would  not  have  known  that  there 
had  been  such  a  place.  The  magistrates  ought 
to  have  looked  over  such  a  trifling  thing  as  that, 
and  not  have  committed  some  to  Chester." 

He  said  he  had  been  in  all  parts  9f 
South  Lancashire,  and  at  Burnley,  Chor- 
ley,  Bolton,    Preston,    Colne^   Fadihaxn, 


Olitheroe,  Todmorden,  Blackburn.  The 
two  Tory  members  of  Blackburn  was 
a-gate  of  working  patent  looms  at  IJ/i.  per 
cut  less  than  any  other  masters  were 
giving  in  that  neighbourhood,  and  stopped 
yd.  per  week  for  every  loom.  He  then 
went  to  Todmorden,  and  the  worthy 
member  for  Oldham  was  actually  giving 
more  wages  for  some  kinds  of  work  than 
what  they  were  turned  out  for ;  and  when 
the  authorities  and  soldiers  went  to  him 
to  protect  his  factory,  he  told  them  he 
could  do  without  them,  as  the  arms  of  the 
people  were  his  nrotection ;  and  when  that 
ceased,  he  hopea  he  should  cease  to  live. 
Pilling  then  said : — 

"There's  that  d d  rascal  of  a  Marshall 

and  that  d d  bloodhound  of  a  thief  of  a  Jem 

Bradshaw ;  they  are  both  particular  friends  of 
mine,  and  I  love  them  well,  and  they  know  it. 
But  you  must  be  sure  and  stick  out,  and  not  go 
to  your  work ;  for,  if  you  do,  the  masters  will 
crush  you  down,  you  may  depend  upon  it,  and 
then  the  Ashton  lads  will  come  over  again,  and 

give  you  a  d d  good  hiding ;  and  don't  you 

deserve  it  ?  " 

The  crowd  said : — 
«  Yes." 

He  said : — 

"  But  you  will  not  ^et  off  as  you  did  before. 
Now  that  is  intimidation ;  but  I  know  the  law 
of  conspiracy,  and  there  never  yet  was  a  good 
thing  got,  but  someone  had  to  suffer  for  it. 
But  they  may  put  me  in  prison,  for  I  don't 

care  a  d n  for  being  within  the  prison  of  the 

walls " 

Or  walls  of  the  prison,  which  .P— He  said 
prison  of  the  walls  then.  He  made  a  mis- 
take. He  finished  by  exhorting  them  to 
stick  out.  He  said  he  had  a  child  who 
was  dead  a  short  time  since.  I  believe  he 
said  a  child,  my  Lord,  or  one  of  the 
members  of  his  family,  I  am  not  certain. 

There  were  meetings  on  the  lOth,  and 
they  appointed  John  Wright  one  of  the 
delegates  to  go  to  Manchester.  There 
was  another  meeting  on  the  17th.  I  have 
notes  of  it,  which  I  dictated  immediately 
after  the  meeting. 

EThe  notes  were  read  by  the  officer  of 
the  Court. 

"  John  Wright  addressed  the  meeting : — Dele- 
gates, chairman,  and  fellow-sufferers,  I  am  come 
back  quite  different  to  that  I  expected  I  should 
have  come  back,  but  I  have  not  received  any 
information.  But  we  were  put  down  by  the 
authorities.  I  went  to  Tib  Street  for  to  find 
the  delegates,  but  I  could  not.  I  went  to  Avery 
Street  to  look  for  them ;  and  went  to  several 
other  streets  to  look  for  them,  bnt  could  not  find 
them.  At  last  we  found  them,  and  saw  from 
the  placards  on  the  wall  that  it  was  dangerous 
for  them  to  meet.  We  were  admitted  into  the 
room.  There  were  the  workpeople  as  we  call 
them.    There  were  seventeen  delegates  to  sup- 
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port  wages,  but  the  moment  we  entered  the 
room  the  meeting  adjoomed  until  to-morrow ; 

*  And  I  conid  not  tell 
Mj  Lord  God  from  Tom  Bell ; ' 

but  there  was  no  delegate  there  for  your  benefit. 
But  the  delegates  deceived  them ;  but  we  waited 
upon  them.  But  go — get  the  Charter ;  go  to 
the  Devil  and  do  what  you  will.  But  go  to 
your  work  and  get  your  i^'agcs.  The  meetings 
in  Manchester  are  called  illegal,  and  this  meet- 
ing is  illegal ;  but  when  you  get  your  wages  go 
to  your  work.  But  in  Manchester  they  will  not 
go  to  their  work  until  they  get  the  Charter. 
But  I  did  not  come  here  to  deceive  you.  But  I 
believe  there  io  a  great  many  that  will  go  and 
<jreep  uuder  the  gates  before  this  day  month. 
We  went  for  the  wages  we  came  out  for.  For  I 
don't  care  for  no  man,  whether  he  be  fool  or 
Dick.  Mr.  President,  I  hope  that  no  man  will 
go  from  this  meeting  under  any  mistake.  But  I 
will  not  deceive  you,  for  I  have  not  voted  this 
day.  But  the  meeting  was  concluded  for  wages 
and  the  Charter,  and  both  had  gone  together. 
I  should  have  been  one  of  the  first.  When 
Sawyer  and  me  went  upstairs  they  dissolved  their 
meeting  until  to-morrow,  but  we  must  look  strict 
after  them." 

The  witness  also  spoke  to  a  meeting  on 
the  17th,  which  was  addressed  by  the 
defendant  AUinson,  and  at  which  the  fol- 
lowing placard  was  read  : — J 

**  Ruu  for  gold  !  Labour  is  suspended ;  public 
credit  is  shaken ;  paper  is  worthless ;  run  for 
gold !  Every  sovereign  is  now  worth  30«. 
Paper  cannot  be  cashed.  Run,  middle-class 
men,  trades,  Oddfellows,  sick  clabs,  money 
clubs,  to  the  savings  banks,  and  all  banks  for 
gold,  gold,  gold!!!'' 

Was  there  any  other  placard  read  at 
that  meeting  ? — There  was. 

Look  at  that  {the  executive  placard).  Was 
it  like  that  P — I  believe  it  was  similar  to 
that. 

Attorney  Genei'al :  I  merely  now  prove, 
my  Lord,  that  the  executive  address  was 
used  at  that  meeting. 

Cross-examined  by  Bundas. 

How  long  have  you  been  in  the  police  P 
— Seven  years,  on  the  12th  of  August  next. 

Who  wrote  for  you  P — Beyi  Norfolk  wrote 
at  first. 

Have  you  got  him  here  with  you  p — 
No. 

Have  you  got  the  second,  and  who  is 
he  P — Robert  Swan. 

And  the  third  ? — Yes. 

Well,  you  have  not  brought  him  with 
you  P — I  have  not,  sir. 

Are  they  all  happy  at  home  ? — I  believe 
they  are  very  well. 

Can  you  write  yourself,  or  can  you  only 
read  8wan^8  handwriting  P — Oh,  I  can 
both  read  and  write,  sir. 

Anything  written  with  a  swan's  quill,  I 
suppose  P — Yes,  something  with  a  pen. 


Bat  yon  are  a  bad  craftsman  ;  yet  you 
have  a  monstrouB  good  memory,  Abra- 
ham ? — Well,  I  have  a  cood  memory. 

How  long  did  it  ti^e  von  to  dictate 
those  notes  to  Ben  ? — Well,  I  should  say 
we  wore  three-quarters  of  an  hour,  or  an 
hour. 

A  tidy  memory  that,  Abraham,  Can 
you  carry  a  speech  in  your  head  so  as  to 
dictate  it  agam  P — I  can. 

How  long  do  you  carry  before  you  de- 
liver P — That  depends  on  convenience. 

Do  you  always  keep  it  in  your  head  as 
lone  as  that  P — I  have  some  other  things 
to  think  of  sometimes. 

Do  you  presume  to  say  that  what  you 
told  to  Ben  was  exactly  what  passed  P — It 
was,  but  it  was  not  all  there. 

But  it  took  three-quarters  of  an  hour  to 
tell  it.  How  long  was  the  man  speaking? 
How  long,  for  instance,  was  PiUing  speak- 
ing P — I  did  not  take  notes. 

Oh,  but  you  can  tell  us  ;  that  you  need 
not  take  down.  Cannot  you  tell  us  P — I 
cannot  exactly. 

I  did  not  ask  you  to  tell  us  exactly  P — 
It  might  be  half  an  hour.  I  think  he  waa 
speaking  about  that  time. 

How  long  a  speech  could  you  carry  in 
your  mind  P  Suppose  you  heard  a  speech 
for  half  an  hour,  could  you  carry  it? — 
Some  part  of  it. 

Twice  as  much  as  that  of  Filling's? — 
That  depends  on  the  subject. 

Suppose  it  was  all  about  wages  and  the 
Charter,  could  you  carry  it  if  it  occupied 
an  hour  in  the  delivery  P — I  think  I  could. 


sir. 


Murphy  :  I  do  not  ask  you  anything. 

McObrey :  I  want  to  see  an  example  of 
this  most  extraordinary  memory  of  yours  ; 
you  say  you  can  remember  a  speech  of 
half  an  hour's  length  P — A  part  of  it. 

Oh,  I  thought  you  could  remember  it  so 
as  to  dictate  it  again  p — I  said  a  great  deal 
would  depend  on  the  subject. 

Just  try  if  you  can  remember  what  Ls 
written  down  here ;  see  if  you  can  repeat 
what  my  learned  friend  said  P — He  has 
been  asking  me  if  a  meeting  would  dis- 
perse quietly. 

As  to  the  first  thing  he  said  P — He 
wanted  to  know  if  I  took  notes  at  the 
time. 

Well,  did  not  you  P — No  ;  I  dictated  to 
Be7i  Norfolky  who  wrote  them  down. 

Aye,  but  can  you  repeat  the  first  que 
tion  put  to  you  P — That  was  the  first. 

Wnat  was  the  next  p — If  it  was  th 
original,  and  whether  I  had  another,  an 
about  whether  be  had  got  pens,  ink,  an 
paper,  and  so  on. 

Do  you  swear  that  these  are  the  ques- 
tions he  put  to  youp — Yes. 

Are  these  the  very  words  P — Well,  it  is 
the  question  he  asked. 


989] 


Tirial  of  Feargua  O'Ccynnor  and  others,  1843. 


[990 


Cross-examined  by  0* Connor. 

Do  you  read  the  Manchester  Guardian  ? 
— Occasionally. 

Do  yon  tnink  there  is  any  striking 
sirnilarity  between  the  speech  yon  re- 
ported lor  Filling,  and  the  speech  of 
Pilling  as  reported  in  the  Manchester 
Guardian  f^I  never  read  Pilling's  speech 
in  the  Giuj/rdian. 

Upon  year  oath  P — Upon  my  oath. 

Now,  when  dictating  to  Robert,  did  he 
refresh   yonr  memory  at   all  ? — He  did" 
occasionally. 

Then  these  were  yonr  notes  and  Robertas 
together  P — Yes. 

And  where  is  Robert  ? — He  is  nob  here. 

And  why  is  he  not  here  P — I  cannot 
answer  that. 

I  think  you  said  Wright  took  the  chair 
on  the  15th  of  August,  and  that  Newton 
was  the  first  man  who  addressed  the 
meeting  after  Wright  opened  it.  Newton 
told  them  that  they  should  go  to  the  Duke 
of  Wellington's,  Buckingham  Palace,  the 
Lords,  and  the  Commons,  or  the  top  shop  P 
— Yes. 

Did  he  say  (on  your  oath)  that  if  the 
Corn  Laws  were  not  repealed  he  would 
turn  London  upside  down  P — He  said  a 
number  of  things  that  I  cannot  recollect. 

Did  he  say  that,  or  words  to  that  efi'ect  P 
—I  cannot  say. 

Did  the  chairman  tell  Neivton,  when  he 
talked  of  sacking  London,  that  he  (the 
chairman)  would  not  go  to  London?  Did 
he  advise  the  people  not  to  go  ? — He  did. 

RoLFE,  B. :  You  say,  **  when  he  told 
them  to  go  and  sack  London."  He  did 
not  say  that. 

O'Connor :  It  is  pretty  much  the  same 
thin^,  my  Lord;  to  fight  the  Duke  of 
Wellington,  &c.  (To  the  witness.)  Besides 
these  marks  of  disapprobation  when  New- 
ton recommended  them  to  go  to  London, 
did  the  meeting  charge  him  with  being  a 
tool  in  the  hands  of  the  Anti-Corn  Law 
League  p — 1  recollect  one  or  two  indi- 
viduals shouted  out,  **  Newton,  you  area 
tool  in  the  hands  of  the  Anti-Corn  Law 
League,"  or  something  that  way.  That 
was  when  he  was  recommending  them  to 
go  to  London. 

Did  the  meeting  charge  him  with  being 
sent  there  by  the  masters  to  create  the 
disturbance  ?  Now,  on  your  oath,  is  that 
the  case,  or  not  P — I  believe  it  is. 

Have  you  written  that  down  in  your 
notes  P^No. 

You  can  recollect  now  what  Newton 
said,  and  why  not  put  it  down  at  the 
time  P  Was  not  that  an  important  feature  ? 
— But  I  did  not  think  at  the  time  that  it 
was  important. 

Yon  did  not  think  it  important  for  a 
man  to  be  sent  among  thousands  of  irri- 


tated individuals  to  create  a  disturbance  P 
When  did  you  see  that  placard  about 
running  for  gold?— I  believe  it  was  on 
the  17th  ;  1  will  not  be  certain. 

Now,  sir,  did  you  attend  a  meeting  of 
any  party  about  the  16th  or  16th,  where 
the  following  resolution  was  passed : — 

"  Thai  this  meetiog  being  convinced  that  the 
Government  has  no  intention  of  affording  effec- 
tual relief  for  the  acknowledged  distresses  of 
the  people,  hereby  avow  the  solemn  determina- 
tion never  again  to  pass,  or  to  retain  for  twenty- 
four  hours  without  exchanging  for  gold,  any 
Bank  of  England  notes  until,  by  the  total  and 
immediate  repeal  of  the  Corn  Laws,  Parliament 
shows  its  willingness  to  commence  a  real  redress 
of  our  grievances  "  ? — 

I  never  saw  it  in  print,  nor  placarded 
on  the  walls. 

II  am  certain  that  PilliTig  used  the  word 
"  drub  "  and  not  **  drum  "  when  he  talked 
of  going  to  Oldham.  J 

Now,  instead  of  fool  or  Dick,  was  it  not 
**  Hoole  "  or  *'  Dick  "  he  said,  alluding  to 
Holland  Hoole  and  Richard  Cobden  ? 

BoLFE,  B. :  Hoole  or  Diek  ? 

O'Connor :  Yes,  my  Lord  ;  thereby 
meaning  Holland  Hoole,  a  magistrate,  and 
Richard  Cobden ,  who  is  generally  known 
by  the  name  ''Dick"  at  those  public 
meetings.  {To  the  witness.)  Now,  did  not 
you  know  of  more  excited  meetings  in 
Stockport  than  in  any  other  town  in  the 
neighbourhood  P  Had  there  not  been  very 
angry  discussions  there  between  the  people 
called  Chai-tists  and  the  Anti-Corn  Law 
League  P — Yes. 

RoLFE,  B. :  In  public  ?— Yes,  my  Lord. 

Murphy :  My  Lord,  Pilling  has  requested 
me  to  ask,  whether  or  not,  in  the  whole 
course  of  their  discussions  he  had  not 
recommended  the  wage  question  P 

Dundas:  1  do  not  know  if  Pilling  is 
aware  that  he  may  ask  questions  him- 
self P 

RoLFE,  B. :  Certainly.  Do  you  wish  to 
ask  the  witness  whether  you  ever  recom- 
mended anything  else  ? 

Pilling :  My  Lord,  the  constable  and  I 
have  been  together  on  a  committee  for 
years  for  the  ten  hours*  Bill;  we  are 
chums.     (Laughter.) 

RoLFE,  B. :  Did  Pilling,  at  these  meet- 
ings, ever  speak  about  anything  else  but 
wages? — Oh,  yes. 

Was  Pilling  long  anxious  about  the 
wage  question?— I  am  not  aware  of  that; 
but,  in  1839,  he  was  agitating  for  the 
Charter  very  much,  my  Lord. 

He  gays  he  was  a  chum  of  yours  when 
endeavouring  to  get  a  Bill  before  Parlia- 
ment for  ten  hours*  work  P—I  do  not  know 
that  ever  I  sat  on  committee  with  him 
during  my  life. 

Were  you  a  chum  with  him  P— Never, 
my  Lord. 
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SzplAin  yourself  a  little  more.  What 
do  you  mean  by  a  chum  P  Where  is  Pil- 
ling  ? 

Filling :  Here,  my  Lord. 

EoLFE,  B. :  He  says  he  nerer  was  a  chum 
with  you. 

Pilling :  My  Lord,  I  was  anxious  to  get 
a  ten  hours'  Bill ;  a  committee  was  ap- 
pointed ;  I  was  one  of  that  committee,  and 
we  chose  him  as  another. 

Witness :  With  regard  to  that,  my  Lord, 
I  was  working  at  a  mill  some  years  ago, 
and  I  took  twice  some  money  from  the 
rest  of  the  men  to  the  committee,  but  I 
did  not  stop,  my  Lord. 

RoLPE,  B. :  You  were  subscribing  money 
to  carry  out  the  object  of  the  ten  hours' 
Bill  ?  When  was  that  P— It  would  be 
about  1834  or  1835,  mv  Lord. 

Attorney  General :  My  Lord,  I  may  here 
state,  that  I  have  undertaken  to  call  a 
witness  named  Wilcox,  and  it  has  been 
intimated  to  me  by  Mr.  O'Connor  that,  if 
he  be  called,  there  will  be  no  occasion  to 
trouble  Sir  James  Graham  further.  I 
Bt&te  this  in  the  hearing  of  all  the  defen- 
dants. 

RoLFE,  B. :  Is  there  any  other  defen- 
dant, not  defended  by  counsel,  who  would 
wish  to  examine  Sir  James  Graham  ? 

O^Gomior :  1  believe,  my  Lord,  there  is 
not,  and  I  trust  Sir  James  Graham  will 
find  that  it  has  been  with  no  idle  purpose 
that  he  has  been  subpoenaed  here  to-day. 
It  was  by  no  wish  to  put  Sir  James  Graham 
to  any  inconvenience ;  but  we  have  been 
requiring  the  attendance  of  another  wit- 
ness, and,  as  he  is  to  appear,  we  do  not 
wish  to  detain  the  Eight  Honourable 
Secretary. 

Attorney  General :  That  there  may  be  no 
mistake  about  it,  I  state  the  name  of  the 
witness.  It  is  James  Wilcox,  whom  I 
undertake  to  call  in  proper  time.  Then, 
my  Lord,  it  is  understood  thai  Sir  James 
Graham  may  retire. 
RoLrE,  B. :  Oh,  yes. 

John  Bohinson  Scott. — Examined  by 
Hildyard, 

[Spoke  to  meetings  at  Royton  on  the 
13th,  on  the  15th,  when  the  defendant 
Taylor  was  elected  a  delegate  to  go  to 
Manchester,  on  the  16th  and  17th.  At 
the  last  meeting  Taylor  said: — 

''  Ladies  and  gentlemen,  we  have  arrived  at 
one  of  the  most  important  sabjects  ever  brought 
oat  to  the  public.  There  was  a  resolution 
passed  in  Manchester,  on  Monday  last,  for  the 
Charter  to  become  the  law  of  the  land ;  and  no 
doubt  but  something  serious  will  take  place 
before  long.  He  understood  that  the  magis- 
trates were  sitting  all  day  at  the  Kew  Bailey 
Court  House  (Salt'ord)  ;  and,  about  four  o'clock 
in  the  afternoon,  Mr.  Beswick,  one  of  the  Man- 
chester police,  and  a  magistrate,  entered  the 


room  (Carpenters'  Hall),  and  told  as  our  meet- 
ing was  illegal,  on  account  of  the  oat-door 
pressure ;    and  our  chairman  refused  to  break 

,  up  the  meeting.     They  inntantly  left  the  room ; 

!  they  allowed  us  ten  minutes  to  disperse,  and  no 

decision  was  come  to  at  that  time  j  for,  first 

one  nibbled,  then  another,  but  none  woold  take 
hold.  But  I  fearlessly  tell  you,  that  I  took  hold 
of  the  grand  question,  to  stand  for  the  Charter, 
which  met  with  loud  applause.  We  had  that 
only  five  raiuutes  to  disperse,  and  we  have  a 
considerable  portion  of  the  work  to  be  done  to- 
day ;  and  I  consider  that  you  have  no  time  to 
lose.  There  is  n  considerable  portion  of  the 
work  to  be  done  to-day,  and  if  you  wish  to  have 

'  a  hand  in  this  nodertaking,  you  must  say  aome- 
thing  this  moruing  ;  you  have  not  a  moment  to 
lose,  for  the  men  must  use  the  sword,  and  the 
women  will  know  where  to  direct  them." 

He  also  said : — 

"As  soon  as  the  delegate  from  Birmingham 
had  got  the  decision,  away  he  runs  to  the  train 
to  take  the  news,  and,  doubtless  they  woold 
come  forward  in  thousands  to  join  our  ranks, 
and  before  this  day  week  there  will  not  be  one 
trade  at  work ;  but  I  fearlessly  teD  you  that  I 
was  the  man  that  grappled  the  Charter  at  Man. 
Chester  yesterday,  and  I  would  like  to  witness  a 
bloody  revolution," 

or  resolution,  I  know  not  which. 

ISylvester  Faraday,  a  constable,  spoke 
to  twenty  mills  being  stopped  in  Bacup  on 
August  12,  and  William  Bentley^  constable, 
to  seeing  the  executive  placard  posted  in 
Bochdale  on  the  17th. 


James  .Bt*<?fcZei/.— Examined  by  the  Attorney 

GenerdL 

Confirmed  Brierh/s  evidence  as  to  the 
meeting  on  Mottram  Moor,  Sunday, 
August  7,  and  spoke  to  the  mob  turning 
out  the  hands  at  Harrison^ s  and  Lees's  in 
Stalybridge  on  the  8th.  They  then  went 
to  Dukinfield,  Ashton,  and  Hurst.  About 
twenty  mills  were  stopped  in  the  morning. 
There  was  a  meeting  in  the  afternoon  at 
Thacher's  ground.  Aitkin  blackguarded 
them  for  their  violence.  Filling  proposed 
that  the  people  of  Ashton  should  go  to 
Stalybridge,  and  the  people  of  Stalybridge 
to  Hyde.  I  went  with  the  Stalybridge 
people  to  Hyde.  They  stopped  all  t£e 
mills  on  the  way.  There  was  a  meeting 
at  the  Haigh  on  the  11th.  They  were 
about  dropping  the  Charter  at  Stalybridge 
at  that  time. 

There  was  another  meeting  at  the 
Haigh  on  the  12th.  Crossley  and  JPen- 
ton  supported  the  wage  question,  but 
Woolfenden  advised  them  to  stick  to  the 
Charter.  On  the  morning  of  the  13th, 
they  met  at  the  Haigh  and  went  to  Hyde. 
ITiey  wanted  the  people  of  Hyde  to  give 
up  having  anything  to  do  with  the  Char- 
ter. Stephenson  and  Crossley  were  there. 
The  people  of  Hyde  blackguarded  them  for 
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coming  witli  such  a  tale  as  that.  When  I 
got  back  to  Staljbridge,  there  was  what 
thoy  called  **a  great  meeting."  They 
came  to  this  resolution  that  the  Staly- 
bridge  people  must  not  vote.  They  were 
not  to  nave  any  vote  in  it.] 

BoLFE,  B. :  The  Staly  bridge  meeting 
came  to  a  resolution  that  the  Stalybridge 
people  were  to  have  no  voting  P — ^Ye3  ; 
they  were  to  have  no  vote  in  the  new 
oonBtitution.  But  the  meeting  was  at 
Sti»lybridge. 

Attorney  General:  How  many  people 
Were  there  at  that  meeting? — Several 
thoasands  from  all  quarters.  And  the 
Stalybridge  people  were  to  have  no  vote  P 
Dwndas :  No  vote  in  the  new  constitn- 
tion. 

Attorney  General:  They  disfranchised 
them. 

Dundas  .*  They  pat  them  in  Schedule  A. 
(Langhter.) 

Murjphy .-  Stalybridge   should    go  with 
Sudbury.      At  this  meeting  there  were 
seTeral  called  upon  to  take  the  chair,  but 
they  objected  to  have  anything  to  do  with 
it.     At  laet  they  called  on  John  WUde,  and 
he  said  be  would  not  like  to  have  **  nought 
to  do  wi'  it ;"  but  he  said  as  he  had  been 
called  ou  he  would  do  his  duty  as  far  as  it 
lay  iu  his  power,  and  would  give  every 
person  a  fair  and    candid  hearing  as  to 
whether  it  should  be  a  wage  question,  or  a 
Chartist  question;   he  read  that  from  a 
paper.    Lea^ch,  Woolfenden,  and  Booth  sup- 
ported the  Charter.    BadcUffe,  Fenton,  and 
several  others  spoke  for  the  wage  Question. 
There  was  a  snow  of  hands.     All  hands 
were  held  up ;  there  were  only  two  against 
it.     Eight  or  ten  thousand   were    there, 
oomiug  from  all  parts  of  the  country. 

Cross-examined  by  Dundas, 

What  took  you  about  to  those  different 
meetings  P— I  think  I  had  as  much  right 
to  go  with  them  as  anybody  else. 

BiOLFE,  B. :  You  must  give  another 
answer.  What  made  you  go  P  How  came 
you  go  to  those  meetings  P — Well,  1  went 
there  because  I  thought  I  would  go. 

Dundas :  And  nobody  desired  you  to 
go  P — No  matter  whether  they  desired  me 
or  not. 

BoL?E,  B.  :  Were  you  desired  by  any- 
body to  go  P — Yes. 

Dwndas :  Then  why  not  say  so,  when  I 
asked  you,  on  your  oath  before  P — I  have 
giTen  you  an  answer  ;  I  said  yes. 

Why  did  you  not  give  me  the  answer 
"  yes  before,  when  I  asked  you,  as  a 
true  man  upon  your  oath  P  Can  you  give 
an  answer  to  thatp  Can  you  explain 
that  P  Are  you  ashamed  of  having  been 
asked  to  go  P  Surely  you  did  not  go  as  a 
spy,  man;  did  youP  Did  you  go  as  a 
spy  P — (No  answer.) 
o    674SS. 


Did  you  get  anything  for  going  P^— 

BoLFE,  B. :  Come,  answer  the  question. 
Did  you  get  anything  for  going  to  those 
meetings  ? — Yes. 

Dtmaas:  Were  you  promised  that  you 
should  get  bomething  it  you  went  as  a  spy 
to  those  meetings,  bewre  you  went  to 
them  ? — No,  sir,  not  before. 

Who  told  you  to  go  there  before  P — I 
am  not  going  to  tell  you. 

Well,  if  you  do  not  tell  me,  whoever  it 
was  that  told  you,  were  you  not  told  it 
would  be  worth  your  while  to  go,  or 
something  to  that  effect  P 

RoLPE,  B. :  Answer  that  question,  sirP 
—Yes. 

Dundas :  What  have  they  given  you  for 
going  P — I  cannot  tell  you  what  they  have 
given  mu. 

How  much  ? — bs. 

Who  gave  you  that,  and  will  you  swear 
upon  your  oath  that  that  is  all  you  ffot  for 
spying  ?  How  much  have  you  got  ?  An- 
swer like  an  honest  man  upon  your  oath  P 
— I  cannot  answer — about  41,  or  52.  at 
different  times. 

Have  you  had  the  promise  of  any  more  P 
— No. 

Did  you  expect  any  more  for  your  ser- 
vices on  these  occasions — for  going  about 
to  spy  and  report  ? — Yes. 

Cross-examined  by  Atherton, 

[Witness  admitted  that  in  August  his 
I  wife  and  children  had  been  a  year  and  a 
half  in  the  workhouse,  and  remained  there 
until  he  became  a  special  constable  in 
December;  also  that  ne  saw  the  Govern- 
ment proclamation  offering  bOl,  reward, 
before  he  was  examined  at  Ashton.] 

Do  you  recollect  about  the  time  of  the 
turn-out,  calling  on  Siuan  Green,  the 
mother  of  your  first  wife,  and  telling  her 
that  you  had  been  watching  the  turn-out, 
that  you  saw  the  lads  break  Lee*s  mill- 
door,  and  might  as  well  have  601,  as  any- 
one else  P — I  have. 

Do  you  recollect  Susan  Green  then 
asking  you  whether  you  would  go  and 
swear  against  your  neighbours  P — x  es. 

And  you  answered  **  502.,"  is  that  so  ? — 
I  do  not  know  what  sort  of  a  reply  I  made 
to  the  old  woman. 

Now,  do  you  recollect  going  afterwards 
to  Susan  Green,  and  telling  her  thab  Boyera 
had  been  trying  you  as  to  the  speeches  of 
the  turn-outs,  and  you  said,  that,  if  it  had 
not  been  for  the  speakers,  there  would  be 
more  disturbances  p — Yes. 

[Witness  stated  that  he  had  taken  notes 
at  some  of  the  meetings,  but  had  destroyed 
them  after  the  last  Chester  assizes,  becauso 
he  thought  they  would  not  be  wanted 
further.] 

Now,  did  not  you  know  two  months 
before  you  destroyed  that  paper  that  you 
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would  be  wanting  at  this  assizes? — I 
tlionght  I  could  keep  it  in  my  head.  I 
did  not  know  whether  I  should  be  wanting 
or  not,  because  people  thought  there  would 
be  no  trial. 

But  did  not  you  think  you  would  have 
to  give  evidence? — I  did  not  know  that 
ever  they  would  be  wanting  any  more. 

Were  you  before  the  grand  jury  in 
October,  at  Liverpool  ? — Yes. 

And  you  were  that  day  examined  about 
those  matters  you  were  speaking  to? — 
Yes. 

And  it  was  after  that  you  destroyed 
those  papers  ? — Yes. 

Cross-examined  by  0* Connor. 

Did  you  use  your  papers  when  before 
the  magistrates  ? — No. 

You  swear  to  that?  You  had  your 
papers  then,  and  did  not  use  them — you 
swear  you  did  not  use  them  ? — Yes. 

And  you  are  bound  over  to  appear  again 
on  the  trial,  and,  in  the  meantime,  you 
destroy  them.  Were  you  examined  at 
Chester  ? — Yes. 

Were  tbe  men  you  swore  against  con- 
victed or  acquitted  ? — They  were  convicted 
and  acquitted.  One  was  convicted,  and 
two  were  acquitted. 

Now,  did  you  get  anything  for  that 
job  P — Not  much. 

How  much  ? — 50*. 

What  are  you  to  get  for  this  job  ? — I  do 
not  know. 

Now,  come,  as  a  moderate  man,  what 
have  you  been  led  to  expect  P  Has  anyone 
told  you  ?— No. 

No  one  has  told  you  what  you  are  to 
expect  ? — No. 

Were  you  told  by  anyone  that  you 
would  get  the  whole  501.  if  you  convicted 
the  parties? — Nobody  ever  has  told  me 
that. 

Did  you  say  it  yourself? — No  ;  it  was 
for  that  job  at  Chester  I  said  I  should  have 
the  50Z. 

Were  the  depositions  you  made  before 
the  magistrates  read  to  you,  or  given  to 
be  read  to  you  since  you  swore  to  them  ? 
— ^Well,  they  were  read  up  to  me  a  time  or 
two.  What  a  memory  for  a  man  to  recol- 
lect, in  March,  all  that  happened  since 
the  7th  of  August  last ! 

Where  were  they  read  up  to  you  ? — 
They  were  read  in  Manchester. 

By  whom  P — I  do  not  know. 

Do  you  see  him  in  Court  ? — No. 

It  is  not  Wilde,  the  chairman  ? — No. 

When  were  they  read  to  you  again  ? — 
When  were  they  last  read  to  you  ? — Now, 
come,  sir,  we  must  have  an  answer  ;  upon 
your  oath,  when  were  they  last  read  to 
you? 

EoLFB,  B. :  Come,  answer  the  question; 
when  was  the  last  time  the  depositions 


were  read  over  to  you  ? — They  were  read 
to  me  to-day. 

O'Connor:  Go  down,  sir. 

WUde  (one  of  the  defendants) :  In  speak« 
ing  of  the  meetings  of  the  13th  of  August, 
the  witness  said  I  was  the  chairman ; 
now,  I  am  here  alone,  and  have  not  the 
means  of  procuring  counsel  to  defend 
myself,  and  I  wish  to  know  when  my  trial 
will  come  on,  so  that  I  may  be  prepared 
to  defend  myself  to  the  best  of  my  ability. 

RoLFE,  B. :  Your  trial  is  going  on  now. 
fLaughter.) 

Wude:  Well,  then, I  think  it  is  my  time 
to  ask  a  few  questions. 

BoLFE,  B.  :  No  doubt,  you  are  quite 
ri^ht.  Ask  him  as  many  questions  as  you 
wish. 

WUde :  In  what  manner  was  that  meet- 
ing conducted  P 

Kolit;,  B.  :  You  are  speaking  of  the 
second  meeting  now — the  large  meeting  P 

Wilde :  This  is  what  he  calls  the  large 
meeting. 

RoLFE,  B. :  Yes,  the  great  meeting. 

Witness:  Why,  the  people  were  very 
rough,  and  the  speakers  were  very  rough, 
one  against  another,  respecting  the  wagea 
question  and  the  Chartist  question. 

Was  it  on  account  of  the  wage  ques- 
tion and  the  Chartist  question?— Yes. 

Were  there  not  persons  there  who  ob- 
jected to  the  Charter  being  carried  out? 

RoLFE,  B. :  WUde  objected  to  its  being 
a  Chartist  question  ? — Yes. 

WUde :  Were  there  not  two  individuals 
who  lei't  the  cart  on  account  of  the  dif- 
ference that  arose  ?  How  many  left  the 
cart?  Did  not  Woolfenden,  Woodroffe, 
Johnson,  Radcliffe,  and  Aitkiit  leave  the 
cart  because  the  meeting  were  making  it 
a  Chartist  question  ? — irvolfenden  made  a 
speech  there,  but  whether  ho  left  the  cart 
or  not  I  do  not  know. 

RoLFE,  B. :  He  made  a  speech  in  favour 
of  the  wage  question  ? — No,  in  favour  of 
the  Chartists. 

Wilde :  He  left  the  cart  on  the  wage 
question. 

RoLFE,  B. :  Did  he  leave  the  cart  ? — 
Yes. 

Did  he  leave  it  in  consequence  of  their 
putting  up  the  Chartist  question  ? — No. 

Wilde :  Was  not  the  resolution  put  into 
my  hand  to  put  to  the  meeting,  and  did  I 
not  tell  them  that  I  would  not  put  that 
resolution  in  the  shape  it  was  frame 
They  requested  me  to  stay  in   the  ch 
and  carry  out  the  meeting,  and  I  did 
on    condition    of   seeing   it    terminatin 
peaceably.     I  said  I  would  try  to  have  tl 
understanding  of  the  meeting,  whether 
would  be  a  wage  question  or  a  Chartii 
question,  and  I  put  the  resolution  verball; 
objecting  to  tne  terms  in  which  it  wj 
drawn  up.      After  that  was  done  the 
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was  Tory  little  said,  bat  the  meeting  broke 
up  and  we  all  dispersed.  Is  that  not  so  ? 
—Yes,  they  broke  up  peaceably;  they 
broke  up  Tery  peaceably  at  last. 

Ee-ezamined  by  the  Attorney  General, 

You  never  saw  him  except  at  that  meet- 
ing P — ^No. 

And  have  you  given  a  correct  account 
of  what  passed  at  that  meeting  P — ^Yes.  I 
got  50«.  for  my  expenses  at  Chester,  and 
506'.  at  Liverpool,  and  it  cost  me  32.  in 
all. 

Joseph  Oliver — Examined  by  Worthy. 

[Overlooker  in  Robinson's  mills  at  Du- 
kinfield.  Spoke  to  a  meeting  at  Hall 
Green  on  the  2nd  or  Srd  of  August. 
It  was  resolved  that  if  the  masters  per- 
sisted in  their  abatements  the  people 
should  turn  out,  and  stop  out,  till  they 
got  a  fair  day's  wage  for  a  fair  day's 
work,  and  till  the  Charter  became  tiie 
law  of  the  land.  ChaMenper  and  PiUing 
either  proposed  or  seconded  the  resolu- 
tion. 1  also  saw  Filling  afterwards  at  a 
meeting  on  Thacker*8  ground  on  the  10th. 
He  said  he  had  been  to  Oldham  the  Satur- 
day before  the  turn  out  (August  6),  and 
met  with  some  opposition  there.  Some 
of  his  lads  had  been  there  on  Monday  and 
they  raked  some  fires  out  and  knocked 
some  plugs(a)  from  the  boilers.  There  were 
two  men  to  come  to  Ashton  to  let  him 
know  whether  they  would  turn  out  or 
not,  and  he  said  if  they  did  not  turn  out 
quietly  he  doubted  his  lads  would  break 
some  of  their  heads.  He  said  he  was  to 
go  round  as  a  delegate  to  different  parts 
of  the  country,  to  get  the  hands  out.  1 
was  at  a  meeting  at  Du kinfield  on  the 
11th,  when  Challenger  spoke.  He  said 
there  was  no  use  in  tumiuff  out  for 
wages ;  but  if  the  people  of  this  neigh- 
bourhood would  go  for  the  Charter  the 
Preston  people  would  go  for  the  Charter 
and  fight  for  the  Charter.  He  said  the 
streets  were  barricaded,  and  not  a  soldier  or 
grcen-bottle(&)  was  to  be  seen  at  Preston  ; 
and  if  it  went  on  as  he  left  it  he  had  no 
doubt  but  it  would  be  in  a  blaze  before 
this.  He  had  been  at  Manchester,  and 
the  people  of  Manchester  were  for  the 
Charter.  It  was  not  for  the  people  of 
Ashton,  Dukinfield,  or  Stalybridge  to 
say  whether  they  would  go  for  wages  or 
the  Charter  or  not ;  it  was  to  be  decided 
at  the  great  delegate  meeting  at  Man- 
chester. Less  than  these  turn-outs  had 
brought  on  revolution,  and  he  referred  to 
a  great  emperor  ravishing  a  woman,  and 

(a)  Hence  the  name  Plug  Riots  applied  to 
this  outbreak. 
(6)  Policeman. 


to  the  case  in  England  of  Wat  Tyler.  He 
believed  the  time  was  very  near  when  a 
Cromweli,  an  Emmett,  or  a  Fairfax  would 
be  found  amongst  the  people,  and  advised 
the  people  to  look  op  to  Feargus  O'Connor, 
Bronterre  O'Brien^  and  Dr.  WDowiU.\ 

Cross-examined  by  O'Connor. 

You  say  that  when  Challenger  came 
from  Preston  he  said,  if  it  were  as  he  left 
it  it  would  be  in  flames  P — Yes. 

Were  you  examined  before  the  magis- 
trates in  September  in  Manchester  P — 
Yes. 

Did  you  mention  that  about  ChaXlen^ 
ger  ? — No. 

Did  you  mention  his  name  P — I  did ;  but 
I  did  not  tell  what  passed  as  I  heard  he 
had  gone  to  America. 

Did  you  take  any  notes  of  what  you 
sworo  before  the  magistrates  P — I  have 
taken  notes,  and  had  them  taken  for  me. 

When  did  you  see  what  was  written 
down  last  P — To-day. 

Where  ? — Up  stairs. 

Who  read  it  over  to  yon? — ^I  read  it 
over  myself. 

Who  sent  it  to  you  P — ^I  do  not  know 
who  sent  it  to  me. 

BoLFE,  B. :  Not  what  he  was  to  swear, 
but  what  he  has  been  examined  to. 

O'Connor :  Did  you  see  any  other  persons 
reading  any  other  scraps?  Answer  the 
question  P — Ay,  I  will  man !  {striking  the 
witness'hox)  that  is  the  reason  I  came 
here  (laughter). 

Well,  upon  your  oath,  while  you  were 
reading  your  own  depositions  were  there 
others  reeuling  theirs  at  the  same  time  ? — 
Not  at  the  same  time. 

Well,  were  they  reading  them  at  dif- 
ferent times  ? — Well,  I  believe  there  were 
other  persons  who  read  their  depositions 
over  besides  me. 

Did  you  hear  any  depositions  besides 
your  own  read  over  ? — No. 

Who  gave  you  your  depositions? — I 
do  not  know. 

Was  it  one  of  the  witnesses  in  the 
room  P — No. 

Did  the  person  who  gave  them  to  you 
deliver  depositions  to  others  also,  at  the 
same  time  P  Come,  now,  I  know  you  will 
speak  the  truth.  Do  not  look  about  you, 
look  at  the  judge,  and  ^ve  your  ear  to  me 
and  your  eye  to  the  jury.  Upon  your 
oath,  did  this  person  at  the  same  time 

f've  depositions  to  the  other  witnesses? 
believe  he  gave    them    something;   I 
do  not  know  what  it  wos. 

Were  the  papers  made  up  and  sewn  in 
the  same  way  as  yours  ? — Yes,  they  were. 
I  came  here  telling  the  truth. 

I  know  you  did;  I  would  not  ask  the 
last  witness  a  question  of  the  kind.    I 
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I  know  yon  will  tell  the  whole  trnth,  but 
yoa  ore  so  angry  I  am  obliged  to  raise  my 
voice  P — Well,  do  not  bring  things  oat  so 
bluff.  This  is  a  dry  job ;  I'd  like  to  have 
a  glass  with  yon ;  I  am  getting  rery  dry 
(laoghter). 

Will  yon  have  a  glass  of  wine  P  Did 
yon  ever  tell  the  magistrates  anything 
abont  looking  np  to  Feargus  O'Connor, 
BrorUerre  0*Brien,  and  Dr.  M*BouM? — 
No. 

Now,  tell  me  on  you  oath,  did  anyone 
suggest  anything  to  you  that  you  were  to 
swear  P — ^I  have  sworn. 

It  is  on  your  oath,  did  anyone  suggest 
anything  to  you  that  it  would  be  well  to 
swear  P  Who  mentioned  that  fact  relative 
to  O'Connor,  O'Brien,  and  M'DouaU? 
When  was  that  firbt  mentioned  by  you  P — 
Well,  it  was  after  ChaUenger  was  taken 
up. 

When  was  that  P — Tims*s  eve. 

Do  come  to  dates  P — Oh,  but  I  will  na 
come  to  dates  ;  I  will  tell  no  lies. 

When  did  you  first  mention  it  p  How 
long  agoP — Well,  I  think  it  is  about 
4rwo  months  ago. 

Who  did  you  mention  it  to  P— To  Bchert 
Newton. 

But  you  never  mentioned  that  of  Preston 
being  in  a  blaze  P — Oh,  no ;  I  am  green  in 
business. 

Yes,  but  you  are  determined  not  to  be 
long  green  P — No,  I  am  learning  it.  I 
came  here  to  learn  a  little  but 

Wortley :  He  said  there  was  no  use  in 
mentioning  it  to  the  magistrates  as  ChcU- 
lenger  went  to  America. 

O'Connor:  Burning  towns  and  assum- 
ing the  character  of  Cromwell,  Fair/am, 
and  Emmeit,  and  breaking  heads,  are  all 
important  transactions.  You  speak  here 
to-day  about  Pilling  saying  that  he  sent 
over  his  lads  to  Oldham,  and  that  if  the 
workpeople  there  employed  did  not  turn 
vout,  his  lads  would  be  cracking  their 
heads.  Did  you  mention  that  to  the 
magistrates  P — No. 

Here,  then,  we  have  the  burning  of  cities 
and  the  cracking  of  heads,  and  not  a  word 
of  that  said  before  the  magistrates.  Now, 
is  what  you  dictated  to  the  gentleman  in 
the  Commercial  Inn,  in  Ashton,  is  that 
.in  that  examination  P — Yes,  word  for 
word ;  I  examined  it  this  morning  and 
find  it  correct  (laughter). 

Be-examined  by  Wortley. 

[I  am  here  on  a  subpoena.  I  was  never 
examined  against  ChaUenyer  before  the 
magistrates. 

Samuel  JBannw^er.— Examined  by  Sir 

O.  Lewvn, 

Chief  constable  of  Preston.  Spoke  to 
aho  conflict  with  the  military  at  Pres- 


ton on  August  13.  There  was  a  meet- 
ing at  Preston  on  August  12  at  which 
Aitkin  and  Challenger  used  violent  lan- 
guage. The  meeting  decided  it  should 
be  a  question  of  the  Charter  only.  They 
resolved  to  meet  at  the  place  they  were 
then  meeting — a  large  space  of  ground 
called  the  Orchard— eveiy  morning  and 
noon  to  prevent  such  persons  as  were  dis- 
posed to  go  to  work  from  doing  so.  About 
five  o'clock  the  next  morning  1  attended 
at  the  Orchard  myself,  and  found  some 

rrsons,  perhaps  a  hundred,  assembled, 
saw  they  were  accumulating.  Their 
numbers  were  increasing.  I  tnen  went 
back  to  the  station,  leaving  some  con- 
stables to  watch  the  proceedings  of  the 
mob,  and  sent  a  report  to  the  mayor  of 
the  borough.  I  then  returned  towards 
the  Orchard,  and  was  met  by  one  of  my 
men,  who  said  that  the  mob  had  moved 
towards  a  factory.  I  sent  another  mes- 
sage to  the  mayor  with  a  view  to  calling 
out  the  military,  as  the  police  force  was 
then  only  fifteen  or  sixteen  men.  I  was 
engaged  with  the  mayor,  endeavouring  to 
get  the  soldiers  together,  and  I  heard 
from  time  to  time  that  the  mob  was 
going  round  the  town ;  the  soldiers  were 
called  out,  about  thirty  of  the  72nd  High- 
landers, and  I  then  proceedf3d  with  the 
soldiers  and  magistrates  down  Fishergate ; 
and  a  short  distance  before  we  came  to 
Lune  Street  we  met  an  immense  mob  of 
persons.  The  force  we  had  then  was 
walking  in  a  ver}*^  narrow  compass,  and 
the  mob  was  likely  to  pass,  so  we  were 
ordered  to  halt  and  form  a  wider  rank. 
We  ultimately  stopped  the  mob  from 
coming  up  that  street.  We  then  pro- 
ceeded down  Fishergate  and  Lune  Street 
round  a  large  factory  [FaXey's),  and  on 
our  return,  up  Lune  Street,  immense 
showers  of  stones  were  thrown  at  us  by 
the  mob.  We  there  halted  and  facea 
about  with  a  view  of  dispersing  the  mob, 
and  made  a  great  many  efibrte  to  do  so  ; 
Captain  Woodford,  chief  oonstable  of  the 
county  constabulary,  and  myself,  going 
on  opposite  sides  of  the  street  for  the 
purpose  of  informing  them  that  the  Biot 
Act  would  be  read.  One  of  the  mob  cried 
out,  "  Bead  and  be  damned ! "  A  stone 
was  thrown,  which  knocked  the  Biot  Act 
out  of  the  mayor's  hand.  By  that  time  a 
portion  of  the  mob  had  gone  to  our  re—  ■ 
we  were  also  flanked  by  the  mob,  and 
showers  of  stones  were  tremendous, 
they  were  coming  upon  us  from  all  si< 
The  Biot  Act  was  then  read,  the  sto 
still  flying.  I  then  went  with  Capt 
Woodford  to  tell  the  mob  that  the  B 
Act  had  been  read.  There  was  at  tL 
time  a  considerable  portion  of  the  mob 
our  rear,  and  also  in  two  streets  by  wb 
we  were  flanked,  as  well  as  in  our  fr 
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One  of  those  streets  is  called  Chapel 
Walks.  Showers  of  stones  came  from 
them  oyer  tht>  houses.  There  is  a  place 
^t  the  lower  part  of  Lane  street,  where  a 
great  number  of  stones  are  deposited,  and 
we  could  distinctly  see  the  women  bring- 
ing stones  in  their  brats  and  aprons,  and 
laying  them  down  in  the  street  for  the  use 
of  the  mob.  J 

Having  made  several  efforts  to  disperse 
the  mob  or  get  through  them  without 
effect — what  sort  of  efforts  do  you  mean  P 
— Why,  going  down  in  a  body  with  the 
constables,  and  the  military  in  the  rear, 
and  charging  them. 

What  had  the  constables  in  theii'  hands  ? 
— ^Nothing  more  than  the  ordinary  staffs  ; 
none  of  them  had  cutlasses. 

At  length  the  mayor  ordered  the 
soldiers  to  fire  ? — I  did  not  hear  what  was 
the  word  of  command ;  but  they  did  fire. 

What  was  the  consequence  of  the  firing  ? 
— I  saw  several  of  the  foremost  of  the 
mob  drop  in  the  street. 

How  many  soldiers  were  present? — 
Thirty. 

How  many  rounds  did  they  fire  ? — I 
do  not  know  the  exact  number ;  they  did 
not  fire  in  a  body  but  by  platoons.  The 
mob  stood  mute;  they  did  not  attempt  .^o 
run ;  they  stood  for  some  minutes  as  if 
thunderstruck. 

How  long  did  they  stand? — About  two 
or  three  minutes ;  but  I  was  then  in  such 
a  state  of  agitation  I  could  not  take 
particular  notice  of  the  time.  They  then 
retired,  and  we  were  ordered  to  retire  up 
Fishergate  Street, 

I  believe  some  were  killed  ? — Yes. 

How  many  ? — Four  died  ultimately,  and 
a  fifth  man,  who  was  wounded,  had  his 
log  taken  off.  Wo  halted  a  short  time  in 
Fishergate  Street,  at  the  end  of  Lune 
Street,  and,  having  prevailed  on  the  mob 
to  retire,  we  went  to  our  stations  and 
quarters. 

Did  the  mob  disperse  after  that  ? — They 
did,  sir. 

Is  there  anything  further  in  relation  to 
the  transactions  or  that  day  ? — I  do  not 
recollect  anything  else  material.  I  after- 
wards visited  the  mills  and  did  not  per- 
ceive that  they  had  done  any  particular 
mischief.  The  fact  was,  as  soon  as  the 
mills  were  desired  to  stop,  they  did  so. 
Jn  the  following  day  every  place  was 
quiet,  and  the  mills  resumea  work.  The 
13th  of  August  was  a  Saturday. 

Cross-examined  by  0*  Connor. 

I  will  ju.-?t  ask  him  a  word.  You  and 
Captain  Woodford  went  on  each  side  of 
the  street  to  dissuade  them  from  con- 
tinuing their  movement,  and  the  mob 
proceeded  onP — No,  the  mob  were  at  a 
halt  then. 


I  understood  you  to  say  that  the  con- 
stables then  in  front  of  the  military  went 
down  and  charged  the  mob  P — After  con- 
siderable hesitation  they  did  so. 

Now,  did  the  constables  givo  way? 
And  did  the  military  show  themselves 
and  charge  the  mob  before  the  order  for 
**  fire  "  ? 

RoLPE,  6.  :  The  military  did  not  charge 
them  before  they  fired. 

Witness :  I  have  before  stated  that  the 
constables  wore  between  the  military  and 
the  people. 

0^  Connor :  At  the  time  the  people  were 
standing,  and  the  constables  were  between 
the  soldiers  and  the  people,  were  the  con- 
stables laying  about  them  with  their 
sticks  ? — Some  of  them  were,  sir. 

And  the  people  were  standing  ? — Yes. 

And  the  constables  were  laying  about 
them  P — Some  of  them  were. 

How  lonsf  did  the  firing  continue  alto- 
gether?— I  should  think  not  more  than 
two  or  three  minutes. 

That  is  a  long  time? — They  fired  in 
single  platoons. 

Single  firing  !  And  the  people  did  not 
stir  P  After  the  first  shot  they  appeared 
motionless,  you  say  P — ^Yes,  from  the  dis- 
tance iu  which  1  was. 

Was  the  firing  kept  up  for  two  or  three 
minutes? — Yes,  but  in  the  most  delibe<» 
rate  way.  I  dare  say  it  was  pop — pop — 
pop! 

Was  there  a  pop  each  second  p — More 
than  a  second  ? — More  than  a  second.  I 
should  think  there  were  three  seconds  be- 
tween each.     There  are  sixty  in  a  minute. 

Waa  there  pop — pop — pop !  about  twenty 
in  a  minute ;  and  did  this  continue  for 
several  minutes  after  the  people  were  mo- 
tionless ? — (No  answer,) 

Now,  did  you  hear  that  the  mayor  was 
rash  in  ordering  the  military  to  fire  P — No, 
but  on  the  contrary,  I  heard  him  praised 
in  all  quarters  for  firing  on  them. 

After  the  military  had  retired  you  went 
among  them  P— I  did  not. 

I  understood  you  to  say,  in  answer  to 
Sir  Gregory  Lewin,  that  you  went  among 
them  yourself  ?— I  did,  but  the  soldiers 
were  close  at  hand. 

And  then  the  people  dispersed  quietly  ? 
— After  a  short  time. 

Were  you  aware  that  the  strike  was 
occasioned  in  Preston  in  consequence  of 
the  notice  given  by  Mes.srs.  Ainsworth  in 
reduce  the  wages  of  their  hands?— No. 

Was  there  any  notice  of  a  reduction  ? — 
I  certainly  did  hear  that  there  had  been  a 
dispute  between  some  of  the  workmen 
ana  the  Messrs.  Ainsworth  about  a  re- 
duction, and  some  of  the  men  did  turn  out 
in  consequence. 

When  did  you  hear  that  P— Not  till  the 
Monday  after  the  turn  out  took  place. 
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Do  yon  mean  to  state,  oo  yonr  oath, 
that  joa  did  not  hear  a  word  of  the  re- 
daotion  prior  to  the  meeting  on  the  12th, 
at  which  AUken  and  Challenger  were  pre- 
sent P — I  did  not  hear  it  till  the  Monday. 

Then  how  did  yon  hear  it  P — It  waa  re- 
lated to  me  in  this  way:  persons  were 
drawing  comparisons  between  the  dido- 
rent  masters,  as  to  who  were  the  most 
liberal  or  illiberal,  and  the  Messrs.  AttiS' 
worth  were  then  accused  of  reducing  their 
wages  more  than  others. 

Did  yon  see  any  of  the  men  that  were 
killed  r — I  saw  some  of  them. 

Did  you  go  to  the  inquest  P — I  did. 

Did  you  examine  the  bodies  P^I  did 
not. 

On  your  oath,  did  you  not  see  any  of 
them  P — Not  one. 

On  your  oath,  did  you  see  two  men 
wounded  in  the  back  P — No. 

Did  you  hear  it  ? 

Attorney  General :  I  must  object  to  this 
eternally  putting  to  the  witness  what  he 
has  heard. 

O'Connor :  Well,  then,  I  will  not  press 
dt. 

Be-examined  by  the  Attorney  Oenercd. 

You  say  there  were  thirty  of  the  regular 
force  there  P — Yes,  there  were  not  more 
than  eighty  persons  altogether. 

How  wide  was  the  street  in  which  you 
were  P — It  is  a  street  of  ordinary  width — 
about  thirty  feet  at  the  utmost. 

How  many  persons  were  in  front  of  you, 
can  you  tell  ? — Some  thousands. 

And  how  many  persons  were  at  your 
back — I  am  speaking  of  the  time  when 
the  order  was  given  to  fire  ? — ^There  was 
a  dense  mob  both  in  our  front  and  rear. 

I  understood  you  to  say  that  there  were 
side  streets  from  which  the  stones  were 
coming  over  the  houses  ? 

RoLFE,  B. :  I  do  not  see  what  relevancy 
that  has  at  all,  one  way  or  the  other. 

Attorney  General:  No,  my  Lord,  but 
one  would  endeavour  to  preserve  the  cha- 
racter of  the  soldiers,  mngistrates,  or  any- 
one concerned  in  the  preservation  of  the 
peace  from  all  imputation. 

While  you  were  firing,  were  stones 
thrown  or  not  ? — I  did  not  perceive. 

When  did  the  hands  first  begin  to  give 
over  work  P — Not  till  Friday  morning,  the 
very  day  before  this  firing. 

And  when  did  they  resume  ? — On  Mon- 
day. 

Now  what  I  want  to  know  is  this,  that 
with  the  exception  of  that  Friday  and 
Saturday,  was  there  any  general  inter- 
ruption r — No. 

Was  there  any  interruption  at  all  till 
Askens  and  Challenger  came  and  attended 
that  meeting  ? — No. 


Had  there  been  any  general  interrap- 
tion  of  work? — ^Yes,  on  Friday  morning 
the  Preston  mob  turned  oat. 

When  did  yon  expect  Aitken  and  ChdU 
lenger  to  oome  P — On  Friday  night. 

What  waa  the  day  of  the  month  on 
which  the  firing  was  P  —  On  Saturday 
morning,  the  13th  of  August. 


Friday,  March  3, 1843. 

Before  the  evidence  waa  resumed,  tht 
Attorney  General  stated  that,  having  care* 
fully  looked  over  the  depositions  anecting 
Joh7i  Wilde  and  Thonuu  Pitt,  and  it  appear- 
ing that  they  took  no  part  in  the  Chartist 
question,  the  Crown  did  not  propose  to 
offer  any  further  evidence  against  WUde, 

On  the  application  of  the  Attorney  GeiM- 
ralj  the  Rev.  John  Taylor,  incumbent  of 
Dukinfield,  a  witness  to  character,  was 
here  sworn,  and  gave  the  defendant  Cro98' 
ley  a  good  character  as  a  peaceable  and 
OTderllman.  *^ 

Joseph  Hihhert,  clerk  to  the  magistrates 
at  Hyde,  confirmed  the  evidence  of  the 
witness  lAttle. 

John  Brooks. — Examined  by  the  Attorney 

Getieral. 

[Manager  of  Piatt's  Mill  at  Stalybridge. 
Spoke  to  a  mob  of  some  thousands  stop- 
ping the  mill  on  Auguat  8.] 

In  point  of  fact,  were  your  weekly 
people  receiving  the  same  wages  that 
they  had  received  for  some  time  P — Yes ; 
I  took  a  note  of  that  fact.  They  are  re- 
ceiving more  wages  now  than  they  were 
twenty-five  years  ago. 

What  I  want  to  know  is  this:  Had 
they  at  that  moment  at  Piatt's  Mill  the 
same  wages  that  they  had  received  for 
some  weeks  before  P— The  weekly  hands 
had. 

Probably  some  gentlemen  here  may 
understand  what  weekly  hands  mean— I 
do  not ;  explain  P — The  spinners  receive 
weekly  wages,  and  other  hands  do  not; 
there  was  no  alteration  in  the  wages  for 
some  years  before,  except  a  trifling  ad- 
vance. 

And  now  with  respect  to  the  spinners 
who  work  by  the  piece  P—In  August  1840 
they  suffered  a  reduction  of  ten  per  cent. 

With  that  reduction  of  ten  per  C( 
how  much  could  a  spinner  earn  by 
day  or  by  the  week  ? — From  32f.  to  ? 
but  the  average  will  be  about  30«. 

You  are  the  book-keeper  and  the  gc 
ral  manager  P — Yes. 

Was  anybody  getting  less  than  22« 
week  at  that  time  P— I  do  not  remem) 
anything  below  that ;  and  if  below  tl 
they  were  not  producing  the  quantiti; 
work  probably  that  they  ought  to  do.  ' 
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And  some  of  them,  yon  say,  had  as  high 
as  36a.  a  week,  according  to  the  quantity 
of  work  they  could  produce  P — Yes ;  and 
according  to  the  size  of  the  mills. 

How  many  hands  were  employed  at 
that  mill  ?— About  three  hundred  in  all. 

I  believe  you  have  no  weavers  P — No. 

Cross-examined  by  0*  Connor, 

Did  you  pay  tho  wages  P— Yes. 

How  much  did  you  pav  each  Saturday 
night  P — Something  over  SOO. 

People?  —  No,  pounds.  The  amount 
varies  from  300Z.  to  320Z.  We  have  about 
three  hundred  hands. 

Do  you  pay  all  the  hands  P — Tho  spin- 
ners pay  the  piecers. 

How  many  spinners  have  you  P — Thirty- 
five. 

You  have  three  hundred  hands  in  all 
— About  that. 

And  only  thirty-five  are  spinners  P — 
There  may  be  one  or  two  over. 

Then  out  of  the  three  hundred  hands 
employed,  it  was  only  these  thirty-five 
spinners  whose  wages  averaged  from  36a. 
the  highest  to  22a.  the  lowest  P — Yes,  that 
is  the  net  wages. 

•  Now,  sir,  out  of  22a.,  the  minimum, 
what  does  each  spinner  pay  to  his  piecers  P 
— Nothing.  He  has  that  net  after  paying 
his  piecers. 

I  want  to  know  the  gross  sum  you  pay 
him  ? — We  pay  him  by  the  piece,  and  he 
has  22a.  clear  when  he  has  paid  his 
piecers. 

How  much  money  do  you  pay  the  spin- 
ners who  work  a  single-decked  mule  ? 

EoLPE,  B. :  That  naturally  depends  on 
the  quantity  of  the  work  P 

WitnesB:  Yes,  my  Lord. 

J  A  spinner  will  earn  more  than  111.  in 
a  fortnight;  it  will  probably  be  132.] 

0^ Connor :  Then  you  pay  them  by  the 
fortnight  P — Yes. 

Then  wben  you  said  310Z.  you  meant  by 
the  fortnight  P — Yes. 

And  not  by  the  week  P — No. 

Now,  sir,  what  deductions  are  there 
from  the  131.  a  spinner  earns  in  a  fort- 
night ? — 20  per  cent,  and  3a.  a  week  for 
gas. 

A  double-decked  mule  takes  eight 
pieces,  and  you  have  three  hundred  hands 
at  work,  and  the  amount  of  wages  paid  to 
these  is  about  155Z.  per  week  P — Yes. 

And  thirty-five  of  these  hands  earn 
from  22a.  to  36a.  per  week — that,  I  pre- 
sume, would  leave  about  7a.  per  week, 
upon  an  average,  for  the  remaining  two 
hundred  and  sixty-five  hands  P 

EoLFE,  B. :  Taking  the  average  at  30a. 
a  week  for  the  spinners,  it  would  leave 
103Z.  10a.  for  the  remainder,  which  is 
about  7a.  a  week. 


O'Connor:  Then  two  hundred  and  sixty- 
five  of  the  other  hands  will  be  only  earn- 
ing 7a.  or  7a.  6d.  per  week  P — That  will  not 
be  right,  for  there  are  a  considerable 
number  of  small  piecers  from  thirteen  to 
sixteen  years  of  age,  but  you  said  hands. 

Now,  do  the  spinners,  who  employ  the 
piecers,  make  any  deductions  from  their 
own  hands  P — I  am  not  aware  of  that. 
Do  not  you  know  it  P — No. 
Well,  then,  I  will  not  press  that  question. 
Are  you  aware  that  at  that  period  the  dis- 
tress at  Ashton  was  great  P — Yes. 

Are  you  aware  that  committees  were 
appointed  by  the  shopkeepers  to  take  the 
distress  of  the  country  into  their  con- 
sideration p — That  I  am  aware  of. 

Do  you  know,  to  your  own  knowledge, 
that  several  masters  had  served  notice 
upon  their  hands,  that  they  should  have 
no  more  work,  unless  they  submitted  to  a 
large  reduction  of  their  wages  P — I  cannot 
speak  positively  to  that  question. 

[In  answer  to  James  Leach,  of  Manches- 
ter, one  of  the  defendants,  the  witness  stated 
that  twenty  years  ago  one  spinner  was  spin- 
ning six  hundred  and  forty -eight  spindles ; 
ten  years  ago  one  thousand  three  hundred 
spindles,  and  in  1843  sometimes  as  many 
as  two  thousand  spindles.  They  now  get 
more  money  for  the  two  thousand  than 
they  got  formerly  for  the  six  hundred  and 
forty-eight.  Leach  proceeded  to  cross- 
examine  the  witness  as  to  whether  the 
mill  owners  deducted  3a.  id.  or  4a.  a  week 
out  of  the  wages  for  house  rent.] 

Attorney  General :  It  is  time,  my  Lord, 
to  object  to  this  kind  of  examination.  I 
would  practise  the  greatest  forbearance 
before  1  should  object  to  any  question  of 
any  sort  that  could,  in  the  remotest  de- 
gree, affect  the  case  before  the  jury  ;  but 
this  inquiry  may  have  no  end,  and  it  has 
nothing  to  do  with  the  question  on  the 
record. 

James  Leach:  My  object  was  to  show 
that  the  statement  made  by  the  witness, 
that  they  were  paying  the  same  wages 
now  which  they  were  paying  twenty -five 
years  ago,  was  not  true. 

RoLFE,  B.:  In  one  sense  both  of  you 
are  true.  The  work  may  be  producing  a 
greater  quantity  of  goods  for  the  same 
money ;  but  then  it  may  be  with  the  same 
quantity  of  labour  and  skill  that  he  exer- 
cised twenty -five  years  ago  in  earning  the 
same  amount  of  wages.  What  I  under- 
stand from  the  witness  is  this,  that  a 
workman  employing  the  same  quantity 
of  labour  and  skill  that  he  employed 
twenty -five  years  ago  has  as  much  eam- 
iuG^s  as  he  had  then,  but  he  may  give  a 
greater  quantity  of  produce. 

James  Leach :  Is  there  not  a  great  deal 
more  labour  performed  now  in  bringing 
forth  that  produce  P — In  some  instances 
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there  is;   in  others  there  is  not.     There        Re-examined  by  the -If fomey  (?eii«raZ. 
have  been  great    improvements   in    ma-        [They  entered  several  other  milla   in 
chineiy,  which  make  the  work  easier.  '  Stockport,  but  thia  was  the  only  one  that 

Is  it  easier  to  work  double- decked  ma-    resisted.! 
chines  than  machines  with  six  hundred        After  what  occurred  at  your  mill,  was 
spindles  in  them  ?— That  depends  on  the    ^\^^^q  ^ny  resistance  anywhere  ?— Not  that 
construction  of  the  machines.  \  i^o^  aware  of. 

Under  any  construction  ?— It  depends  a 
great  deal  on  the  number  of  counts  that  a  Joe  Cooper. — Examined  by  Wordey, 

person  is  spinning ;  t!ic  hardness  of  the  £^  ^.^^^ton  spinner  at  Chisworth  near 
work  depends,  in  a  gruat  measure,  on  the  |  (jioasop.  Spoke  to  his  mill  being  stopped 
number  of  counts  one  IS  spmnmg.  .  ^^^  August  11.      The  hands  can^e  back 

KoLFE,  B. :  That  is  the  number  of  skeins    ^^^^  ^^iQ  mob  went  away,  but  we  did  not 
or  hanks  to  th-  pound  ?— 1  es.  |  ^^^t  them  to  sUrt  again,  as  the  mob  said 

James  Leach ;  I  wish  to  understand  from  ,  ^^^      ^^^i^j  ^^^  1,^1^  if  the  men  started 
the  witness  why  it  is  that  whilst  these  ^  ^  -^^  ^^  i^  ^n  t^^  24th  of 

machines  have  so  rapidly  increased  withm  ^ugngt,  at  the  request  of  the  hand?.  The 
the  hist  twentv-five  years,  the  wages  have  j^^^^jg  ^^^^  almost  every  day  from  the 
sunk  at  least  forty-five  per  cent.  ?  ntVi  f/^  t.h«  ^^.th  t/i  am*  whftn  w«  w«pe 


BoLFE,  B. :  He  says,  what  he  means  by 


11th  to  the  24th  to  see  when  we  were 
starting,  as  they  wished  to  begin  again 


wages  sinking,  they  have  sunk,  if  you  ;  j  g^^  j^^^^^^  ^^  ^  meeting  at  Glossop  on 
estimate  by  the  (luaiitity  of  produce;  but  |  ^^^  23rd.  He  read  several  printed  resolu- 
they  have  not  sunk  if  you  estimate  them  |  ^jons,  and  a  man  named  Om  made  a  speech, 
by  the  quantity  of  labour  and  skill  em-  .  g^  reminded  them  of  the  three  glorioas 
ployed  in  producing.  ,       .     .  :  days  of  France,  when,  though  the  streets 

BoLFE,  B. :  Are  there  three  bundred  .  flowed  with  blood,  property  was  respected  ; 
men  employed  who  receive  this  310i.  a  ^^^  ^^^  ^^iQm  to  do  so  here.  The  daj 
fortnight  r — Yes.  after,  when  the  hands  were  at  work  again. 

Does  that,  inclade  men,  women,  and  ^  ^^^  ^f  ^^^^^  ^^  ^^^^  hundred  came  to 
children  ?— It  includes  the  whole.  'the  mill.  They  shouted,  waved  their  sticks. 

What  aged  children  are  employed  there?  ,  ^^^  said  they  would  pull  down  the  mill 
—From  thirteen  years  old  and  upwards—  jf  ^he  hands  did  not  come  out.  The  hands 
a  largo  proportion   of  them  are  sixteen  i  ^^  ^eh.     Some  men  were  taken  up  for 

y®JJ^  ^^  ^^^'  i.  -,  A     A 1  '     1   J      '  these  proceedings,  and  I  and  my  brother 

Then  your  average  of  10«.  U.  includes    ^^^  evidence  against  them.    As  we  were 

women  and  children  P—:ies.  leaving,   the  mob   came  behind    us  and 

Attorney  Gmci'ai :  I  wish  to  ask  if  many  ;  stopped  up  the  way  between  us  and  the  inn 

of  the  skilful  workmen  have  not  their  own    to  which  we  were  proceeding.    The  magis- 

children  employed  m  the  mill  i*  i  tr^tes  had  been  sitting  at   the  barracks, 

RoLFE,  B.:  Of  course;  if  a  man  is  work-    ^^^  the  mob  had  been  surrounding  the 

inginthe  mill  with  some  of  his  children    barracks    while    the    trial    was   proceed- 

it  does  not  follow  that  each  of  them  has  to  ;  ^^^       rphev  began  to  stone  us,  and  we 

pay  Ze,  or  4«.  a  week  for  rent     The  re-     looked  to  see  if  we  could  not  get  back ; 

auction  f or  the  rent  of  a  house  is  onljr  from    but  ^^^^.^  ^^enue    was   closed,   and    we 

one  occupier,  and  the  man  living  in  it  may    ^^,^1^^  j^^t  get  to  the  town  again ;  we  were 

have  his  wife  and  children  working  m  the    obliged  to  go  forward.     They  continued 

^^'  to  stone  us ;  we  began  to  run,  and  they 

James  JBraJ^/taw;.— Examined  by  ,  followed  us,  stoning  us  all  the  way.     They- 

Hilihjard.  nearly  killed  my  brother ;  we  went  to  Mr. 

^.         .,,  -Oi-i-^ail  HowarcVs.    The  mob  followed  ns  and  sur- 

[A    mill-owner    in   Stockport.    Spoke  '^^^^  ^^^^  j^^^^^     Mrs.  J?o ward  and  her 

to  the  mob  breaking  the  windows  and  i  ^^^  ^ters  were  very  much  frightened, 
forcing  the  gates  of  nis  mill  on  August  ,    ^^^      ^^^^^^  ^^  ^^^  ^^^     j  «^^  ^^^ 

11  when  refused  adniittance.  I  was  sur-  ^^^^  evening,  and  he  was  then  insensible.] 
roTmded  and  severely  beaten  by  them  [  o'Comior:  You  said  you  were  within 
with  sticks.     1  was  confined  to  my  bed  for    ^^^  ^^^^  ^^  ^^^.^  ^^^^  ^^  ^^^.^^^^^  ^^ 

several  days.j  I  t^e  three  bloody  days  of  France  ?— I  neve 


Cross-examined  by  O'Connor, 

Do  you  know  that  there  was  any  damage 
done  to  any  other  mill  in  Stockport  r — I 
heard  of  no  violence  being  done  to  any  , 
other  master  except  me.  |      "  You  must  wait." 

O'Connor:  He  is,  my  Lord,  the  only 
person  whose  person  or  property  was 
damaged. 


said  so.      It  was   Coe    that   referred   t* 
France. 

Would  you  know  his  exact  words  ?    Is, 
this  what  he  said : — 


said  Sir  Robert  Peel, 

"  till    February —you    must   wait    till    March. 
You  must  wait  till  the  dog-days  of  next  summer. 
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when,  perhaps  yon  may  have  three  such  days 
as  you  have  had  in  Paris;  but  we  will  have 
hundreds  of  thousands  of  troops  to  mow  you 
down.  This,  I-  conceive,  to  be  the  policy  of  the 
party." 

Was  that  what  you  heard? — I  do  not 
thdzik  it  was. 
Was  it  this  you  heard : — 

*'  He  had  read  the  pages  of  history,  and  had 
looked  at  the  bloody  scenes  that  had  occurred 
at  the  close  of  the  last  century  upon  the  soil  of 
France.  He  saw  that  at  that  time  the  first  cry 
of  the  people  was,  *  Give  us  bread,  and  none  of 
your  gabble.'  They  were  led  by  fomis  in 
women's  guise,  but  of  masculine  energy,  and 
called  out  in  the  Court  of  the  Tuilleries  for  im- 
mediate food ;  for  that  they  were  dying,  and 
dying,  would  not  endure  it."(«) 

Was  it  like  that?  Was  it  equally  as 
exciting  as  that  ?  Is  that  worse  than  Coe^e 
language  ? — Well,  I  should  say  it  is. 

Thomas  Bhodes. — Examined  by  Pollock. 

[A  miUowner  at  Brookfield  near  Stock- 
port. Spoke  to  about  two  hundred  men 
coming  from  Hyde  and  Stalybridge  on 
August  10,  and  driving  the  hands  out  of 
the  mill  with  sticks.  I  attended  meetings 
at  Mottram  Moor  on  the  11th,  the  12th, 
and  the  17th.  A  man  named  Booth  spoke. 
I  do  not  know  his  Christian  name.  I  have 
never  seen  him  before.] 

Atkerton:  My  Lord,  before  the  state- 
ment of  Booth  is  given,  it  seems  to  me  that 
the  point  should  be  gone  into,  whether  a 
simple  similarity  of  surname  is  to  be  con- 
sidered a  proof  of  identity. 

BoLTE,  B. :  I  cannot  at  this  moment  say 
to  what  the  examination  may  lead.  They 
may  be  assembled  for  some  lawful  pur- 
pose ;  let  ufl  hear  what  they  say  and  what 
the  character  of  the  meeting  is. 

Atherton :  The  object  of  this  indictment 
is  to  show  that  threats  and  intimidations 
were  used  by  the  defendants  for  the  pur- 

F)se  of  causing  a  cessation  of  work ;  and 
presume  it  is  now  to  be  shown  that  some 
man  of  the  name  of  Booth  did  that. 

BoLTE,  B. :  It  is  quite  another  question 
whether  it  will  be  brought  home  to  Booth 
the  defendant ;  but  yon  have  got  it  that 
great  bodies  of  people  were  going  about 
turning  out  the  workpeople,  using  great 
violence,  and  sometimes  turning  out  the 
hands,  not  using  violence,  but  using 
threats. 

Atherton:  It  is  open  to  the  Crown  to 
show  that  other  persons  used  threats  and 
violence,  but  it  is  not  evidence  against  any 


(a)  From  a  speech  of  the  Rev.  Mr.  Massie, 
at  a  conference  of  the  Anti-Corn  Law  League. 
Reported  in  the  Morning  Chronicle^  Tebruury 
12,  1842. 


of  the  defendants,  that  some  man  of  the 
name  of  Booth  made  a  speech. 

RoLFE,  B. :  I  cannot  tell  what  it  is  to  be 
till  I  hear  it. 

Atherton :  As  part  of  the  res  gestae  I  do 
not  care,  but  as  a  mere  speech 

Pollock:  Did  Booth  say  anything  about 
the  royal  household  P — Yes  ;  he  had  a 
small  piece  of  paper  in  his  hand,  and 
referred  to  the  expenditure  of  the  royal 
household,  and  told  them  what  the  mon- 
archy cost  the  country,  and  of  the  wine 
which  he  was  pleased  to  say  the  Queen 
drank ;  he  told  them  of  all  these  things, 
and  what  expense  the  monarch  was  to  the 
country. 

Athei-ton :  Was  anything  done  after  these 
speeches  were  made  P  Did  they  do  any- 
thing?— They  went  for  the  purpose  of 
turning  the  railway  hands  off. 

Bundas :  Did  you  see  them  do  that  P — 
I  saw  them  going  in  that  direction,  and  I 
afterwards  went  there. 

You  did  not  see  them  do  that 

RoLFE,  B. :  It  is  impossible  to  sever  what 
is  said  on  these  occasions  from  what  is 
done.  What  is  said  is  part  of  the  thing 
itself.  If  they  are  meeting  eveiy  day,  and 
sometimes  violent  speeches  are  accom- 
panied with  acts,  we  must  take  it  all  as 
one  continued  series  of  transactions.  I 
cannot  understand  the  one  without  having 
the  other. 

Witness:  We  began  work  again  on 
August  26.  The  mob  attacked  the  mill,  but 
we  beat  them  off ;  they  returned  on  the  30th 
and  demolished  the  windows,  framework 
and  all.  ( Three  letters ,  purporting  to  be  in 
the  handwriting  of  the  defendant  Lewis, 
were  handed  to  witness,  who  carefully 
examined  them,  and  stated  he  believed 
the  signature  to  be  Lewis's.)  I  saw  a 
placard  produced  at  the  meeting  on  Mot- 
tram  Moor  on  the  19th  or  20th.  {The 
executive  placard  was  handed  to  the  wit' 
ness.)  I  have  no  doubt  but  that  this  is  the 
same. 


Cross-examined  by  Dunda^. 

Where  did  you  see  this  placard? — At 
the  meeting  on  Mottram  Moor. 

Was  it  on  the  wall,  or  how  ? — It  was  on 
a  cart. 

RoLFE,  B.  :  Did  you  see  it  posted  on  a 
wall  P — I  saw  it  given  to  the  chairman  of 
the  meeting. 

Did  he  read  it  P — No,  he  was  not  able 
to  read  it,  but  he  handed  it  to  a  person 
named  France,  and  he  read  it. 

Dundas :  That  is  the  way  you  are  able 
to  say  it  is  the  same  P — Yes.  I  know  it 
by  what  I  heard.  I  heard  the  plaoai'd 
read,  and  consequently  I  can  say  tnat,  in 
substance,  that  is  the  same. 
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Cross-ezammed  by  Aiherton. 

Mr.  Rhodes^  how  long  have  yon  been 
connected  with  the  cotton  trade  ? — ^Three 
or  four  years. 

Daring  that  time  have  the  wages  of  the 
men  fallen,  or  been  stationary  P — They 
have  fallen. 

Has  that  fall  been  gradual,  or  from  time 
to  time  P — It  has,  sir. 

And  at  this  time  in  August,  was  it  not 
generally  expected  among  the  workmen 
and  masters  that  there  would  be  a  further 
reduction  in  the  wages  from  the  depressed 
state  of  trade  P — ^There  was  an  impression 
that  it  would  lead  to  that. 

A  general  impression  ? — There  was  none 
•contemplated  in  our  neighbourhood. 

I  am  speaking  of  the  general  impres- 
sion  

Attorney  General:  The  answer  was, 
'*  There  was  none  contemplated  in  our 
neighbourhood."  I  think  that  a  sufficient 
answer. 

Aiherton :  Do  you  know  or  not  whether 
there  was  a  general  impression  in  the 
neighbourhood  that  a  further  reduction 
of  wages  would  take  place  P — I  cannot 
answer  that,  sir.  I  believe  it  was  the 
feeling  of  the  working  people. 

Had  any  others  contemplated  that  re- 
duction ? — As  far  as  I  know,  there  was  no 
general  reduction  of  wages  contemplated. 
No  general  reduction. 

"Was  there  any  reduction  contemplated  p 
— Not  on  the  general  prices  paid  in  the 
neighbourhood . 

Will  you  answer  the  question  P  To 
your  knowledge,  was  there  any  reduction 
in  that  neighbourhood  ? — Will  you  allow 
me  to  explain  as  far  as  I  go  P  I  was  will- 
ing myself  to  give  a  farthing  a  cut  more 
than  any  one  in  the  neighbourhood,  and, 
I  myself,  contemplated  reducing  them 
down  to  the  prices  paid  in  the  neighbour- 
hood. 

Then  the  only  contemplated  reduction 
you  know  of  was  the  one  you  nameP — 
Yea. 

Cross-examined  by  O'Connor, 

You  have  stated  to  counsel,  that  you 
never  heard  any  complaint  as  to  the  wages 
the  working  people  were  then  receiving — 
were  there  any  complaints  made  at  any  of 
those  meetings  you  attended  ? — lb  was  not 
made  a  wage  question  at  any  of  those  meet- 
ings; it  was  distinctly  stated  by  Robert 
Wilde,  one  of  the  speakers,  that  he  was  re- 
ceiving 68.  a  week  more  than  he  was  re- 
ceiving in  1840.  Fairhurst  stated  that  the 
block  printers  were  receiving  the  same  j 
wages  as  they  had  been  receiving  for  eleven  ' 
years.  The  meeting  on  the  11th  and  12th 
imanimously  resolved,  that  it  should  not 
be  made  a  wage  question — that  it  was  the 


I  Charter  they  wanted.    This  was  put  to 

I  the  rote  more  than  once. 

I  [The  witnesses  HMert  and  LitUe  were 
here  re-called.  Hiibert  produced  a  pla- 
card given  him  by  LUtls,  and  LitUe  de* 
poeed  that  he  had  torn  it  down  from  the 
wall  opposite  the  magistrates'  office  at 
Hyde  between  the  15th  and  the  19th. 

The  placard  put  in  contained  the  addreaa 
of  the  Executive  Committee  of  the  National 
Chartists'  AssociatioD,  read  by  the  Attonmjf 
Gtn^ral.(a)  At  the  foot  was  the  name  of 
the  printer : 

"  Chariejs  Turner,  printer,  Tamer  Street^  near 
St.  Paul's  Church,  Manchester." 

George  Naemyth  spoke  to  milb  being 
stopped  near  Eccles,  and  to  speeches  by 
the  defendant  Morrison, 

Nathan  Fryar  spoke  to  the  mills  being 
stopped  at  Worsley,  and  to  a  speech;  by 
the  defendant  McCartney  at  Eocles  on  the 
11th.  McCartney  informed  them  that,  at  a 
meeting  of  delegates  in  Manchester,  it  was 
resolved  that  they  would  not  identify 
themselves  with  any  class  in  a  tum-ont 
merely  for  the  advance  of  wages.  He 
said  the  struggle  was  strictly  political, 
and  that  all  work  should  cease  till  the 
document  known  as  the  People's  Charter 
had  become  the  law  of  the  land.  He 
mentioned  the  names  of  the  different 
places  that  were  united  with  him  in  en- 
deavouring to  effect  that  object — Stafford- 
shire, Yorkshire,  Ash  ton,  Stalybridge,  and 
many  other  places. 

[In  answer  to  the  defendant  McCartney 
witness  stated  that  he  saw  no  indication  of 
violence  at  the  meeting,  except  the  pre- 
sence of  people  who  stopped  the  mill.] 

Samuel  Turner. — Examined  by  Worthy. 

J  A  farmer,  at  Ashton-under-Lyne.  Spoke 
to  the  march  to  Manchester.  I  was  at  a 
meeting  on  Thacker's  ground  on  Tuesday, 
August  9.  It  was  arranged  for  six  o'clock 
in  the  morning.  There  were  eight,  or 
nine,  or  ten  hundred  present.  Pilling  said 
that  he  wished  to  go  along  with  the  body 
to  Manchester,  to  meet  the  masters  at  the 
Exchange,  as  the  masters  would  not  meet 
them.  He  wanted  them  to  go  and  meet 
the  masters,  and  have  a  fair  dav's  wages 
for  a  fair  day's  labour,  and  they  must 
not  resume  their  labour  till  they  get  the 
wages  of  1840.  I  saw  the  man  who  gc**** 
by  the  name  of  General  Lee  there  tl 
morning.] 

Worthy:  My  Lord,  we  shall  prove  ic 
other  witnesses  that  that  is  Robert  Lee 
one  of  the  defendants. 

[The  mob  moved  towards  Manchestei . 
I  went  with  them.  Passing  through  Holt 
Town,   I  saw  them    stop  two    or   three 

(a)  Above,  p.  948. 
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factorieB.  Mr.  Mavde,  a  Manchester 
magistrate,  met  them  there.  There  were 
military  in  Stevenson's  Sqnare.  I  was 
at  a  meeting  the  same  day  at  Granby 
Row  Fields.  There  were  hundreds  of 
thousands  there.l 

Cross-examined  by  Bundds. 

Why  did  you  go  with  them  ? — On  pur- 
pose to  see  what  would  be  the  termination 
of  it. 

Was  it  to  gratify  yourself,  or  had  you 
any  other  object  in  view  P — There  was  a 
lad  of  mine  going,  and  I  followed  him, 
lest  he  should  get  into  some  scrape.  I 
will  tell  the  truth  now. 

Did  the  people  who  went  in  such  a  body 
to  Manchester  follow  Maude  to  town. 
Did  he  go  as  the  head  of  them  to  townP — 
No. 

What  then  became  of  Maude  ? — He  was 
there  at  twelve  o'clock  when  the  people 
were  stopping  the  factories,  and  he  told 
them  to  be  peaceable  and  comfortable. 
He  said,  **  There  was  a  meeting  in  Grranby 
Bow  Fields,  and  if  you  wish  to  go  and 
meet  them  there,  you  will  find  everything 
right,  and  straight,  and  comfortable." 

Be-examined  by  the  Attorney  General. 

First  he  told  them  not  to  stop  the  fac- 
tories. They  were  stopping  a  millP — 
Yes ;  he  told  them  not  to  stop  the  fac- 
tories, that  a  meeting  was  gomg  on  in 
Granby  Row  Fields,  and  that  if  they  would 
go  there  they  would  find  eveiT^thing  right, 
and  straight,  and  comfortable.  (Laughter.) 

Dundas:  Did  they  go  in  the  direction 
of  Granby  Row  Fields  P — I  am  not  aware 
of  it 

Did  you  recognise  anyone  among  the 

Sersons  who  met  in  the  early  part  of  the 
ay,  as  they  were  coming  from  Granby 
Row  Fields  r — No ;  a  part  of  them  stuck 
together,  and  we  went  down  to  the  Ex- 
change to  see  what  would  be  said  of  it. 

Oh,  then  they  did  not  take  the  advice 
of  the  magistrate  P — ^No ;  I  did  not  go  to 
Granby  Row  Fields,  I  know. 

Whore  did  you  go  P — We  went  to  take 
a  glass  of  ale,  and  a  bit  of  summet  to  eat. 

What  did  the  magistrates  doP — They 
escorted  the  body  through  the  town,  and 
gave  them  every  praise  that  possibly  could 
be  given  them  lor  being  so  quiet. 

Was  the  mob  in  good  humour  with  the 
magistrates P — Well,  I  should  think  so; 
I  never  saw  any  quarrelling ;  I  saw  neawt 
to  fait  about. 

How  far  did  you  go  with  the  mob  after- 
wards P  Did  you  go  to  the  Exchange  P — I 
had  been  there  before  that,  and  on  going 
down  to  Granby  Row  Fields,  I  met  a 
party  leaving  it. 


Did  you  see  any  of  the  masters  at  the 
Exchange  P—I  did  not  know  anybody. 

Was  there  any  parley  between  the 
masters  and  these  men  P — Oh,  there  was 
nothing  at  all  stirring. 

Was  there  a  mob  there  P — No  mob  at 
all. 

And  what  became  of  all  those  men  you 
came  to  Manchester  withP — Oh,  they  all 
went  to  Granby  Row  Fields. 

Why  did  you  go  then  *  to  see  if  there 
was  aught  to  do,  or  not  !jt-Why  did  I  go 
there  !  I  wor  na  General  Jjee. 

When  did  you  get  home  to  your  house 
that  night  P — ^About  half-past  four  or  Rve 
o'clock. 

Did  you  find  the  people  at  Granby  Row 
Fields  going  back  all  comfortable,  peace- 
able, and  straight  a-head  P  Were  they  in 
good  humour  P — I  saw  nobody  fight. 

No ;  that  is  the  least  degree  of  good 
humour.  Were  they  going  home  to  their 
own  place  P — Yes ;  like  myself. 

Archibald  MMuUen. — Examined  by  Sir 

G.  Lewin. 

[An  inspector  of  the  Manchester  police 
force.  On  the  9th  of  August  a  large  as- 
sembly of  persons  entered  Manchester, 
coming  from  the  direction  of  Ashton.  I 
cannot  form  any  exact  notion  of  the  num- 
ber ;  thousands  I  should  say.  They  were 
four  abreast  in  a  procession.  There  were 
women  among  thom.  Some  had  smi^ 
sticks.  Mr.  Maude  met  them  at  the  cor- 
ner of  Ancoats  Street  and  Great  Pollard 
Street.  Some  of  the  military  men  were 
there  with  Colonel  WemTjss.  Mr.  Maude 
advanced  up  to  them  and  addressed  them, 
but  I  could  not  hear  what  was  going  on. 
They  turned  out  of  Pollard  Street  and 
down  Great  Ancoats  Street  in  the  same 
processional  order.  I  left  Great  Ancoats 
btreet  and  went  to  Mr.  Murray* s  mill, 
and  met  a  mob  of  fifty  persons  or  more 
there.  They  demanded  the  hands  to  be 
turned  out  of  the  mill.  I  stood  by.  One 
of  the  managers  came  to  the  door,  and 
told  them  to  stop,  and  the  heuids  would 
be  turned  out.  I  did  not  stop.  I  went 
from  there  to  the  Town  Hall,  and  the 
next  meeting  I  saw  was  a  meeting  in 
Granby  Row  Fields.  The  next  thing  I 
heard  was  that  the  mob  were  breaking 
the  Oxford  Twist  Company's  Mill.  This 
was  about  four  o'clock.  They  were  break- 
ing the  windows,  and  turning  the  hands 
out.  I  went  down  there.  The  military 
had  got  there  before  me,  and  had  taken 
twelve  prisoners  into  custody.  They  then 
broke  Birley's  windows.  A  strong  body 
of  the  police  came  up  and  immediately 
took  some  of  the  mob  into  custody ;  and 
others  were  apprehended  inside  of  the 
gates  by  the  overlookers  of  the  mill.   They 
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proceeded  to  Beeton^s.  When  I  got  there 
the  window  frames  were  all  smashed  to 
pieces.  A  body  of  the  police  had  then 
got  up,  and  the  mob  went  away.  The 
town  of  Manchester  continued  in  a  bad  ! 
state  for  several  dajs;  the  shops  were 
shut  up,  and  the  mills  generally  stopped 
througnout  the  town.  I  arrested  Leach 
on  the  17th.  In  his  shop  I  found  a  board 
with  the  executive  placard  on  it] 

Cross-examined  by  O^Connor. 

How  long  have  you  resided  in  Man- 
chester?— About  seventeen  vears. 

Are  you  aware  that  there  has  been  a  pro- 
cession every  16th  of  August  (a)  during 
that  entire  time  ? — I  believe  there  was. 

Are  you  aware  that  it  was  in  contempla* 
tion  to  have  a  procession  on  the  last  16th 
of  August  ? — Yes. 

Are  you  aware  that  there  were  notices  j 
issued  by  the  committee,  appointed  for 
the  management  of  that  procession  to  the 
effect,  that,  in  consequence  of  the  recom- 
mendation of  the  magistrates,  and  the 
disturbed  state  of  the  district,  there  would 
be  no  procession  held  ? — I  believe  it  was 
so. 

Are  you  aware  that  it  was  afterwards 
intended,  that  a  public  meeting  should  be 
held  on  a  private  piece  of  ground,  belong- 
ing to  Mr.  Scholefield  ? — 1  am  not  aware 
of  that. 

Did  you  see  placards  in  the  first  in- 
stance to  that  effect? — I  believe  I  did. 

You  believe  you  did — and  why  did  not 
you  answer? 

RoiiFE,  B. :  What  placards  do  you  allude 
to? 

O'Connor :  Placards,  my  Lord,  announc- 
ing that  a  public  meeting,   which  was  to  i 
be  held  on  a  private  piece  of  ground,  be-  I 
longing  to  Mr.  Scholefidd,  was  pat  off  in 
consequence  of  the  state  of  the  district. 
(To  the  witness.)   Are  j'ou  aware  that  Mr. 
Schole field   communicated   to   the   magis 
tyates  that  he  would  not  have  that  meet- 
ing there,  in  consequence  of  the  state  of 
the  town  ? — No. 

Are  you  aware  that  the  meeting  did  not 
take  place  there  on  the  16th  ? — Not  to  my 
knowledge. 

On  the  virtue  of  your  oath,  I  ask  vou, 
did  you  ever  see  so  tranquil  a  16th  of 
August  as  the  last  ? — Oh,  no  ! 

What  was  there  indicating  disturbance? 
— I  never  saw  the  town  so  full  of  people 
before. 

Did  any  breach  of  the  peace  take  place 
on  that  day  ? — I  am  not  aware  that  there 
was  any  breach  of  the  peace  on  that  day. 

Are  you  not  aware  that  many  weeks' 
notice  was  given,  that  there  was  a  proces- 

(a)  The  anniversary  of  Peterloo. 


iion  on  the  10th  of  Aagost,  by  what 
called  the  HunV»  Monument  Committee, 
and  that  those  notices  were  circnlftted 
throoghont  the  country? — 1  cannot  saj 
they  wero  circulated  thronghout  tl^ 
country,  but  the  report  in  town  was  such. 
I  do  not  know  what  was  in  the  oonntrv. 

There  were  notices  for  several  weeks, 
my  Lord,  that  there  won  Id  be  a  proce^ 
sion.  {To  the  witHe$8.)  Now,  the  notice 
that  then)  would  noi  be  a  procession  was 
short — the  procession  was  put  off  b\  only 
a  few  days'  notice  ? — ^Yes,  I  believe  that 
was  BO. 

And  then  the  usual  gathering  in  Man- 
chester on  that  day  might  have  been 
caused  by  the  persons  who  got  notice  in 
the  country  of  the  procession  about  to  be 
held,  but  who  had  not  got  notice  that  it 
was  put  off? — I  cannot  say. 

Now,  when  did  you  get  nolice  of  the 
marching  of  these  people  to  Manchester  P 
—On  the  9th,  Tuesday. 

At  what  would  you  estimate  the  num- 
ber of  persons  that  usually  attended  those 
demonstrations  on  the  16th  ? — They  were 
very  small  lately  —  for  the  last  two  or 
three  years. 

Have  you  ever  seen  fifty,  forty,  or 
thirty  thousand  in  one  of  those  proces- 
sions on  the  16  th  ? — No. 

Have  you  ever  seen  them  estimated  in 
the  newspapers  at  three  hundred  thou- 
sand? 

Attorney  General :  My  Lord,  I  object  to 
this  question. 

O'Connor:  Well,  how  many  days  was 
Manchester  in  a  disturbed  state  ? — ^About 
four  or  five  days. 

When  did  Manchester  begin  to  assume  a 
perfectly  tranquil  appearance,  altogether  ? 
— About  five  or  six  weeks. 

Do  you  mean  by  tranquillity  a  return  of 
the  men  to  their  work  ?  —  For  several 
weeks  there  were  outbreaks  occasionally 
in  different  parts  of  the  town. 

Do  you  recollect,  sir,  that  it  was  you 
that  arrested  roe  ? — I  do. 

Do  you  recollect  when  I  was  in  custody 
that  a  gentleman  came  down  to  see  me  P 
— I  do,  sir. 

Do  you  recollect  him  having  thirteen  or 
fourteen  letters  addressed  to  me? — Yes. 

Do  you  recollect  my  telling  him  to  open 
those  letters  in  your  presence?— .Yes. 

Ee-examined  by  the  Attorney  General, 

Describe  the  state  of  the  town  on  th< 
9th  and  10th  of  August  ?— On  the  9th 
great  number  of  mills  were  stopped,  ant. 
on  the  10th  the  mob  were  entering  shops 
and  taking  bi-ead.  The  magistrates  were 
swearing  in  special  constables  as  fast  as 
they  could  get  them. 

Was  there  any  business  done  in  Man- 
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Chester  daring  the  whole  of  that  Tuesday 
and  Wednesday  ? — None  at  all. 

This  was  Tuesday  the  9th,  and  the  16th 
would  be  the  anniversary  of  Hunt — the 
following  Tuesday  ?— It  would,  sir. 

When  did  the  proclamation  of  the  ma- 
gistrates come  ont  ? — I  am  not  aware  that 
they  put  any  proclamation  out. 

When  did  the  Queen's  proclamation 
come  out  P    Do  you  remember  that  P 

BoiiFE,  B. :  It  is  not  in  evidence. 

Attorney  Gene^'ol :  It  is,  my  Lord ;  it 
came  out  on  the  15th,  and  the  proclama- 
tion of  the  magistrates  came  out  on  the 
14th. 

Eichard  Beswich. — Examined  by  the 
Attorney  General, 

[Chief  superintendent  of  police  to  the 
borough  of  Manchester.      I  returned  to 
Liverpool  late  in  the  evening  of  Tuesday, 
August  10,  and  next  morning  found  the 
town  in  a  very  disturbed  state.    In  the 
morning  there  were  some  few  places  work- 
ing, but  during  the  day  they  were  stopped. 
Large  numbers  of  persons  went  in  bodies 
and  ordered  the  engines  to  be  stopped,  or 
they  would  destroy  the  windows.  A  larger 
number  of  persons  were  moving  about  than 
I  ever  saw  m  the  town  in  m,y  ufe.   I  went 
to  a  meeting  in  Grranby  Row  Fields.  Doyle 
was  in  the  chsdr.    The  people  went  to 
various  shops  and  demanded  bread,  and 
in  many  instances  it  was  thrown  out  to 
them.     There  was  another  meeting  on 
Thursday  morning.     The  mayor  spoke  to 
the   chairman,  Doyle,  and    the    meeting 
generally,  and  told  them  that  the  town 
was  in  a  most  excited  state,  and  that  he 
could  not  allow  the  meeting  to  continue 
longer,  and  hoped  they  would  disperse 
and  go  to  their  respective  homes.    I  be- 
lieve Doyle  was  wishful  for  them  to  dis- 
perse.   The  mayor  and  magistrates  told 
them  to  disperse,  and  after  keeping  the 
people  for  ten  minutes  they  did  disperse. 
The  town  continued  in  the  same  state  till 
Friday,  but  improved  after  that.  I  first  saw 
the  executive  placard  on  the  17th.    That 
would  be  the  day  after  which  HurWa  proces- 
sion was  to  have  taken  place.  I  went  to  the 
house  of  Turner,  the  printer,  whose  name 
is  at  the  bottom  of  this  placard,  and  appre- 
hended him.    We  searched  the  house  and 
found  a  placard  with  corrections  on  it  in 
writing.    We  also  found  the  press  and  the 
type  from  which  it  had  been  printed. 

On  thelTth  I  went  to  a  meeting  of  persons 
calling  themselves  delegates(a)  at  the  Hall 
of  Science.  There  were  several  hundreds 
there.  The  magistrates  went  to  the  room 
and  told  them  the  meeting  was  illegal, 
and  that  in  consequence  of  it  a  large  num- 


(o)  The  Trades'  Union  delegates. 


ber  of  persons  was  collected  outside  the 
room.  The  magistrates  gave  them  some 
minutes  to  disperse,  and  they  all  went 
away.  If*  Oarf wey  was  there,  but  I  could 
not  swear  to  it.] 

Cross-examined  by  Baines. 

What  was  the  earliest  time  you  were 
aware  of  the  existence  of  that  placard, 
which  you  call  the  **  executive  placard  *'  P 
— On  the  morning  of  the  17th. 

Now  I  understand  you  that  processions 
of  the  kind  you  have  spoken  of  have  taken 
place  ever  since  the  16th  of  August  1819, 
and  the  object  of  these  processions,  you 
are  aware,  is  to  commemorate  the  trans- 
actions of  a  certain  di^  in  that  year  in 
connexion  with  Henry  Hvmi  ? — ^Yej?. 

I  believe  you  say  these  were  much  less 
fully  attended  than  when  you  saw  them  ? 
—Yes. 

Now  do  yon  not  know  that  in  1840 
ground  was  given  in  Mr.  Scholefidd^s 
borying-gronnd  for  erecting  a  public 
monument  to  the  memory  of  Mr.  Hunt  ? — 
I  heard  that  one  was  erected,  but  I  am  not 
aware  of  the  exact  time. 

Do  you  not  know  that,  in  the  spring  of 
last  year,  the  first  stone  of  the  monument 
W8ks  laid,  and  it  attracted  great  attention  P 
— Yes,  it  did. 

I  believe  Mr.  O'Connor  attended  on  the 
occasion  of  laying  the  first  stone  (which 
took  place  on  (jood  Friday),  and  there  was 
a  great  deal  of  public  interest  excited  in 
respect  of  it  in  the  town  of  Manchester  P — 
I  believe  he  was  there. 

Probably  you  are  aware  of  this,  that  it 
was  publicly  announced  that  the  opening 
of  the  monument  would  take  place  on  the 
16th  of  August  last  year  P — I  heard  such 

a  report. 
In  fact,  on  the  anniversary  of  Mr.  Hunt* 8 

death  ? — ^Yes. 

Now  are  you  aware  it  had  been  publicly 
announced  a  long  time  before,  that  there 
would  be  a  general  meeting  on  that  day 
of  all  persons  friendly  to  such  principles, 
for  the  purpose  of  witnessing  the  opening, 
and  also  for  the  purpose  of  healing  certain 
difierenoes  that  existed  among  difierent 
branches  of  the  Chartist  body  ? — ^No,  I  did 
not  hear  that. 

Now,  although  you  say  that  the  interest 
in  this  procession  had  fallen  off  and  flagged, 
the  erection  of  this  monument  caused  great 
excitement  in  Manchester,  and  there  was 
a  great  deal  of  public  interest  shown  in 
the  matter  P— No. 

But  I  am  asking  you,  as  first  police- 
constable  of  Manchester,  if  you  have  not 
sworn  that  such  was  the  fact  P — ^Yes. 

Now  tell  me,  if  you  please,  what  was 
the  first  time,  to  your  knowledge,  any 
stoppage  of  a  mill  took  place  in   Man- 
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Chester  P— Before  the  16th— <m  the  loth- 
Wednesday  morning. 

Then  before  that  time  there  had  been 
none  P — ^I  cannot  say  that,  sir ;  I  was  ab- 
sent. 

Then  before  that  time  there  was  none  ? 
— Oh,  no ;  none  to  my  loiowledge. 

Now  I  was  going  to  call  your  attention 
to  something  that  took  place  a  fortnight 
before  this.  Were  you  not  aware  that 
notices  of  this  description  were  placarded 
most  extensively  in  the  town  of  Man- 
chester P — 

'*HUKT'S  MONUMENT. 

"Men  <^  Manchester,  Salford,  and  the  nur- 
roanding  towns  and  Tillages,  be  at  yoor  posts ! 
— In  conformity  with  the  announcement  of  the 
committee  in  the  placards  previously  issued,  we 
hereby  give  instnictions  to  be  observed  on  the 
16th  August,  1842,  when 

"  A  GRAND  PROCESSION 

**  Will  take  place  to  celebrate  the  completion  of 
the  monument,  in  memory  of  the  late 

"HENRY  HUNT,  ESQ. 

"  Those  trades  who  resolve  to  join  in  the  pro- 
cession are  requested  to  meet  the  members  of 
the  National  Charter  Association,  and  other 
frielids  of  Henry  Hunt,  in  Stevenson's  Square, 
precisely  at  ten  o'clock  in  the  forenoon,  where 
the  procession  will  be  formed,  and  thence  march 
in  due  order,  headed  and  conducted  by  two 
Marshals,  through  the  following  streets,  namely. 
Lever  Street,  Piccadilly,  London  Road,  to  Ard- 
wick  Green,  there  to  meet  the  patriot 
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I  penay.    TIm  money  to  be  added  to  tha 
I  ment  fund. 

^  (Signed,  oo  befaatf  of  the  Committee,) 
"  Wm.  GazFTcr,  Secxelaiy. 
"James  Scboi^bfixlis Chainnan. 
"  Committee  Booms,  Every  Street, 
Manchester,  Aug.  1,  1842." 

Now  I  ask  Ton,  m  a  fair  man,  had  yoa 
<  not,  on  the  day  that  this  bears  date,  ten 
days  before  the  stoppage  of  the  first  mill 
i  in  Manchester,  seen  it  most  extensively 
circnlated  P— I  believe  I  had  seen  it;  bat 
I  was  absent  from  Manchester  for  seren 
days  at  the  Liverpool  assises.  I  think  I 
had  seen  it. 

IThc  bnrial.groand  is  attached  to  Mr. 
ScholefieUVs  chapel.  He  belongs  to  a  body 
who  are  sometimes  called  Cowherdites— 
after  Mr.  Cowherd,  their  founder — and 
sometimes  Bible  Christians.  Their  tenets 
are  total  abstinence  and  abstinence  from 
animal  food.] 

Now  it  was  on  the  morning  c»f  the  10th 
that  you  first  knew  of  the  stoppage  of  taj 
mill  in  Manchester.  I  want  to  ask  yoa 
whether  on  the  same  day,  the  10th,  yoa 
did  not  see  this  bill  placarded  throagh  the 
streets  of  Manchester  P — 


«  O'CONNOR. 

"After  which  to  move  down  Rusholme  Road, 
Oxford  Road,  Peter  Street,  passing  which  the 
bands  are  instructed  to  play  *  The  Dead  March.* 
It  will  next  move  along  Deansgate,  St.  Ann's 
Square,  Market  Street,  Oldham  Street,  Oldham 
Road,  Butler  Street,  to  the  Rev.  J.  Scholefield's 
burial-ground,  where  Feargus  O'Connor,  Esq.,  and 
the  delegates  from  various  parts  of  the  country, 
will  address  the  people. 

'*  Oabriel  Haboreaves,  1  Ti,     ,    , 
"  Thomas  Railton,  /  Marshals. 

"  The  committee  most  urgently  and  respect- 
fully beg  that  all  who  join  the  procession  will 
observe  the  same  sobriety  and  decorum  for  which 
our  former  gatherings  have  been  so  admirably 
distinguished,  and  thus  give  another  indication 
of  our  regard  for  peaob,  law,  and  obder. 

"  There  will  be  a  tea  party  and  ball  in  the 
Carpenters'  Hall  on  the  same  evening,  at  which 
Mr.  O'Connor  has  promised  to  be  present.  Tea 
on  the  table  at  five  o'clock  in  the  afternoon. 
Tickets  for  which  may  be  had,  price  1*.,  by  ap- 
plying to  Messrs.  Hey  wood,  Oldham  Street; 
Wise,  Great  Ancoats  Street;  Cooper,  Bridge 
Street ;  Leach,  Oak  Street ;  and  on  Sunday 
evenings,  at  Carpenters*  Hall. 

"The  gates  of  the  premises  on  which  the 
monument  is  erected  will  be  opened  to  the  public 
at  ten  o'clock  in  the  forenoon.    Admission,  one 

1 


"  The  committee  for  the  erection  of  Hunt's 
monument  respectfully  informs  the  public  that, 
m  consequence  of  the  very  unexpected  excite 
ment  of  the  town  of  Manchester  and  its  vidnitj^ 
occasioned  by  the  *  Turn-out  for  an  advance  of 
wages,'  they  have  decided  that  the  procession 
as  announced  in  former  bills  for  the  16th  of 
August,  1842, «  will  not  take  place,'  lest  it  should 
give  an  opportimity  to  increase  that  exciteoieot, 
the  odium  and  consequences  of  which  have 
been  attempted  to  be  fixed  on  the  Chartist 
body. 

"  The  meeting  will  be  held  on  the  premises  of 
the  Rev.  J.  Scholefield,  where  the  monument 
can  be  seen.  The  gates  will  be  opened  at  ten 
o'clock,  and  the  meeting  will  be  addressed  by 
Feargus  O'Connor,  Esq.,  and  other  delegates,  at 
eleven  o'clock. 

"  The  tea  party  and  ball,  as  by  former  billj, 
will  take  place  in  the  evening  at  Carpenters' 

*•  N.B.— A  number  of  very  neat  China  models 
of  the  monument  have  arrived,  and  will  be  ex- 
posed for  sale  on  that  day,  at  from  Is.  4d.  to 
1«.  6d.  each,  the  profits  of  which  are  for  the 
funds  of  the  monument." 

I  daresay  you  remember  seeing  that  P 

I  remember  seeing  a  bill  stating  that  the 
procession  would  not  take  place,  and  r 
questing  the  members  to  meet    in    lA 
Scholeiield's  house. 

And  assigning  as  a  reason  the  very  u] 
expected  turn-out  for  an  advance  of  wages 
—I  cannot  speak  to  the  body  of  the  bil 
All  I  can  remember  is,  that  a  bill  was 
issued  stating  that  the  procession  would 
not  take  place,  and  requesting  the  mem- 
bers to  meet  at  Mr.  Scholefield's  house 
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Will  yon  allow  me  to  call  jonr  attention 
to  when  the  proclamation  of  the  Queen 
was  received  in  Manchester.  That  pro- 
clamation was  issned,  I  belieye,  in  Man- 
chester on  the  15th,  and  the  proclamation 
of  the  magistrates  on  the  14th.  Now  I 
ask  ^oa  i^ether,  immediately  after  the 
prohibition  of  the  procession,  this  bill  was 
not  very  extensively  issued  thronghout 
the  town  of  Manchester  ? — 

*'  Procession  and  meeting  prohibited  by  the 
Authorities. — The  committee  for  the  erection  of 
Htmt's  monument  respectfully  inform  the  public 
that,  in  consequence  of  the  very  unexpected 
excitement  of  the  town  of  Manchester  and  its 
Ticinity,  occasioned  by  a  turn-out  for  an  advance 
of  wages,  they  have  decided  that  the  procession 
and  meeting  in  Mr.  Scholefield's  premises,  as 
announced  in  former  bills  for  the  16th  of  August, 
1842,  will  not  take  place,  lest  it  should  give  an 
opportunity  to  increase  that  excitement,  the 
odium  and  consequences  of  whicli  have  been 
attempted  to  be  fixed  on  the  Chartist  body. 

"  The  tea  party  and  ball,  as  by  former  bills, 
will  take  place  m  the  evening,  at  Carpenters' 
Hall. 

"  N.B. — A  number  of  very  neat  China  models 
of  the  monument  have  arrived,  and  will  be  ex- 
posed for  sale  on  that  day,  at  from  \s.  Ad,  to 
\».  6d.  each,  the  profits  of  which  are  for  the 
funds  of  the  monument. 

*' J.  ScHOLEFiELD,  Chaimum." 

— ^I  heard  so,  but  I  cannot  say  positively. 

Attorney  GenercU :  You  may  take  it  that 
it  was. 

Cross-examined  by  Atheiton, 

[The  people  at  the  Hall  of  Science  said 
they  were  delegates,  but  I  do  not  know 
whether  they  said  trades  delegates  or  not.] 

Cross-examined  by  O^Contwr. 

Now  you  being  an  active  officer,  of 
course  you  made  it  your  business  to  in- 
quire into  all  the  circumstances  connected 
with  the  disturbances  in  the  town  of  Man- 
chester P  When  did  you  find  that  the 
people  began  to  return  to  their  work  after 
the  16  th  of  August  ? 

By  the  Court :  It  has  been  stated  that 
they  began  to  return  before  that  ? — I  do 
not  believe  that  any  of  the  mills  were 
opened  for  three  weeks. 

O'Connor:  What,  not  till  the  5th  of  Sep- 
tember P — ^About  then. 

Not  for  a  fortnight  or  three  weeks  ? — I 
think  not. 

Do  you  mean  to  tell  me  that  the  men 
did  not  return  to  their  work  at  Manchester 
on  the  22nd  of  August,  and  that  after  then 
it  became  general,  and  that  there  were  not 
meetings  between  masters  and  men  on  the 
subject  P — I  only  know  this,  that  when  the 
men  went  to  work  X  was  obliged,  by  the 
instructions  of  the  mayor,  to  send  officers 
^o  protect  them. 


Then  they  did  return,  if  you  were  to- 
furnish  them  with  protection  P — ^Yes ;  but 
it  was  aft«r  the  time. 

WiWam  Brake  proved  the  certificate  of 
proprietorship  of  the  Nortliern  Star. 

The  certificate  was  then  read  by  Wortlsy, 
It  purported  to  be  the  copy  of  a  declaration 
made  by  Fea/rgue  O'Connor^  Esq.,  of  Ham- 
mersmith, in  the  countv  of  Middlesex,  and 
Joshtta  Hohson,  of  Leeds,  in  the  county  of 
York,  printer,  that  the  aforesaid  Fearau9 
0*  Connor  solemnly  declared  and  said  tnat 
he  was  the  sole  proprietor  of  the  said  Norths 
ern  Star,  and  that  Joshua  Hobson  was  th& 
printer  of  it,  and  that  it  was  to  be  printed 
at  his  printing  office  at  Nos.  12  and  13, 
Market  Street,  Leeds,  in  the  county  of 
York,  and  published  at  the  house  of  the  said 
Joshua  Hohsmi,  at  No.  5  in  the  same  street. 


Saturday,  March  4;,  1843. 

Mr.  Baron  Bolfe  took  his  seat  on  the 
bench  this  morning  at  nine  o'clock. 

A  tcittiesa :  My  Lord,  I  am  subpoenaed 
hero  on  behalf  of  the  defendants,  and  I 
have  not  money  to  enable  roe  to  remain. 
I  am  not  able  to  support  myself. 

Bolfe,  B.  You  should  have  asked  that 
before ;  I  have  no  jurisdiction  in  th& 
matter,  and  you  must  exercise  your  own 
discretion  whether  you  remain  or  not. 

The  Attorney  General  put  in  the  Norths 
&m  Star  of  the  20th  August,  1842,  from 
which  the  officer  of  the  Court  read  the 
account  of  the  meeting  of  the  delegates  at 
Manchester,  quoted  in  full  by  the  Attorney 
General  f  (a)  and  address  of  the  National 
Conference  to  the  Chartist  public,  also 
referred  to  in  the  Attorney  GeneraVs  speech,, 
and  quoted  in  full  by  Dunda8.(b) 

[The  next  witness  described  the  meet* 
ings  of  the  Conference  and  of  the  Trades' 
Union  delegates  in  Manchester  on  August 
16,  and  the  following  days.  James  Hvnd" 
ley  spoke  to  driving  O'Connor  from  the* 
**  Birmingham  and  London "  station, 
Manchester,  to  Mr.  Scholejield's  early  on 
the  morning  of  August  1 6. 

Robert  Bell, — Examined  by  Pollock. 

In  the  employ  of  the  police.  Spoke  ta 
seeing  O'Connor  go  into  Scholefield's chA^l 
on  the  evening  of  Tuesday  the  16th,  be- 
tween six  and  seven.  The  chapel '  was 
lighted  up.  On  the  17th  I  saw  M^Doucdl 
I  come  out  of  the  chapel  about  half-past 
I  eleven  and  return  a  few  minutes  later* 
Between  three  and  fuur  I  saw  about 
twenty  people  leaving  the  chapel.  About 
twenty  or  more  returned  in  an  hour» 
Among  them  were  Camphellj  Christopher 
Boyhy  and  a  man  named  John  Allinson, 

(a)  Above,  p.  951. 
(A)  Below,  p.  1080. 
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On  the  morning  of  the  18th  I  saw  Mr. 
Scholefield  and  Mr.  O'Connor  leavinff  Mr, 
Schol^iM's  house  in  a  cab.  They  droTe 
to  the  Manchester  and  Birmingham  Bail- 
way.J 

CroBs.examined  by  O'Connor, 

Now,  BeU,  I  have  a  word  with  yon. 
You  say  I  came  in  a  cab  to  Mr.  Sehol^ieUre 
in  the  morning  ? — No,  sir. 

Did  not  you  see  me  arrive  from  the 
Birmingham  station  on  the  morning  of 
the  16th  P--I  did  not. 

When  did  you  at  first  see  me  at  Mr. 
Scholefield' 8  P — In  the  evening  of  that  day. 

What  was  the  earliest  period  yon  went 
there  in  the  morning  P — itine  o'clock. 

How  long  did  you  remain  there? — 
Three  or  four  hours. 

You  heard  that  there  was  to  be  a  meet- 
ing that  morning  on  a  private  piece  of 
ground  belonging  to  Mr.  Scholefield? — 
Yes. 

Was  it  for  that  purpose  you  went  there  ? 
-—I  was  sent  there  to  watch  the  proceed- 
ings of  Mr.  Feargus  O'Connor  and  others. 

Did  you  see  when  you  came  to  Mr. 
8cholefield*8,  on  the  morning  of  Tuesday, 
a  placard,  announcing  that  there  would 
be  no  meeting  P^Yes. 

You  saw  Mr.  Scholefi^ld^s  son  himself 
putting  one  up  on  a  wall  announcing  that 
there  would  be  no  meeting  P — Yes,  1  did. 

RoLPB,  B. :  Who  did  you  see  P — Mr. 
Scholefield*8  son  putting  a  placard  on  the 
wall  announcing  that  there  would  be  no 
meeting. 

O'Connor:  How  many  hours  did  you 
remain  there  P — I  said  about  three,  sir. 

You  did  not  see  me  during  that  time  P 

— No,  BIT. 

The  first  time  you  saw  Feargus  O'Connor 
was  about  five  o  clock  in  the  afternoon. 

Thomas  Ndblett. — Examined  by  Worthy. 

[Of  the  "  Queen's  Stores"  public-house  in 
Whittle  Street.  Spoke  to  seeing  Jf'DouoZZ, 
Campbell,  and  James  Leach  come  to  the 
house  on  the  morning  of  Tuesday  the  16th. 
O'Connor  came  later,  and  drove  away  with 
M*Douall  in  a  cab.  M'Douall  came  back 
about  six,  and  sent  me  to  Turner's  to  see 
if  the  placards  were  ready.  The  type  was 
cot  set.  Doyle  and  Bairstow  also  came  in 
on  Tuesday.  On  Wednesday  Turner  came 
with  papers  under  his  arm,  and  asked  for 
M*DouaU,  who  was  out.  Shortly  after  he 
was  arrested.  A  printer  named  Wheeler 
came^  in  on  Tuesday  evening  with  a  pla- 
card in  his  hand.] 

Cross-examined  by  O'Connor, 

Now,  sir,  was  not  your  house  open  that 
day  to  any  customer  that  came,  no  matter 
who  it  was  P — Yes, 


There  was  no  precaution  taken  to  pre- 
vent anyone  from  coming  in  ? — No. 

Now,  did  not  scores  of  people  come  in, 
strangers  and  all,  and  go  upstaiia  without 

asking  for  M^DouaU,  or  anyone  else? 

Strangers  came  in. 

And  many  went  upstairs  without  asking 
for  M'DouaU  or  anyone  else? — Scores  of 
people,  my  Lord. 

Attorney  General :  He  did  not  say  that. 

Witness :  No,  I  did  not  say  that. 

O'Connor  :  Did  not  many  people  come 
in,  and  ro  backward  and  forward,  up- 
stairs,  and  everywhere  P— Yea.  I  was  not 
more  than  twenty  minutes  in  the  honaa 
altogether.  From  twenty  minutes  to  half 
an  hour. 

You  went  for  a  carriage  to  take  me 
away  ?— Yea. 

Was  not  there  a  number  of  persons  ooU 
lected  round  the  house  to  take  me  away  ? 
— Yes. 

Now,  sir,  on  your  oath,  did  not  I  tell 
the  people  to  go  away  and  disperse  at 
once,  in  consequence  of  the  state  of  Man- 
chester P~I  do  not  know;  I  was  in  the 
cellar  then. 

Are  you  not  aware  that  a  vast  crowd 
was  outside,  and  that  I  went  through  your 
back  premises  and  got  away  from  the 
crowd  ? — Yes. 

While  I  was  upstairs,  after  you  came 
out  of  the  cellar,  did  not  people  from  that 
crowd  rush  upstairs  to  see  me  P  Did  not 
they  rush  indiscriminately  oat  of  the 
crowd  for  that  purpose  P— That  I  cannot 
say. 

Was  there  a  great  rush  upstairs  after 
you  returned  from  the  cellfurP  —  There 
was  before. 

Was   the  staircase  crammed  up  ? I 

never  saw  it. 

Was  there  any  precaution  given  to  you 
as  to  who  you  should  let  inP—No. 

And  I  was  there  from  twenty  minutes 
to  half  an  hour  P— Yes. 

Now  was  it,  or  was  it  not,  four  o'clock 
or  afterwai-ds  P— I  cannot  say  as  to  the 
time. 

It  was  about  four  o'clock  P— I  should 
say  three  or  afterwards. 

Three  or  afterwards  P— And  I  was  not 
there  more  than  twenty  minutes. 

Agnes  Mary  Ndblett,— Examined  by  Sir 

0.  Lewin, 

ISister  of  the  last  witness.     Spoke 
ItBouall  coming  on  Tuesday,  the  161 
Md    asking    for   a   room   for   eightec 
Shortly    after    Campbell,    James    Leai 
MCartney,  Boyle,    and    Bavrstou)   cam 
U  Connor  arrived  in  the  afternoon,  and 
was  cheered.    My  mother  went  upstairs 
and     said     the    crowd    must    disperse 
M'BouaU  addressed  the  mob,  and   tol/ 
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them  to  go  away.  O^Connor  went  out  by 
a  back  way,  and  through  a  neighbour's 
door.] 

Cross-examined  by  O^Oonnor. 

How  long  was  I  in  your  house  alto* 
getherP — I  should  say  not  better  than 
half  an  hour. 

When  I  came  in  an  immense  number  of 
people  gathered  round  me  P — Yes. 

These  were  the  people  that  were  cheer- 
ing me  P — Yes. 

Did  not  your  mother  come  up  and  re- 
quest that  the  people  should  be  dispersed  P 
Who  requested  that  they  should  be  dis- 
persed P — My  mother. 

Did  not  I  immediately  send  your  brother 
for  a  coach,  and  ask  someone  if  there  was 
not  some  way  where  I  might  get  out  be- 
sides through  the  front  that  I  might  go 
away  ? — My  mother  ordered  my  brother 
to  go  and  fetch  a  coach. 

"Were  you  in  the  room  while  I  was 
there  P — ^I  was. 

About  what  hour  did  I  arrive  at  your 
house  P — About  two  o'clock. 

Did  you  hear  me  telling  the  people  for 
God's  sake  to  go  away,  or  I  would  leave 
Manchester  altogether  P — I  did  not. 

At  what  time  on  the  Wednesday  was  it 
you  saw  McCartney ,  Boyle,  and  others 
come  to  your  house  P  Tell  the  hour  as 
near  as  possible  P — Between  nine  and  ten 
o'clock. 

They  remained  there,  you  say,  about  an 
hour  and  a  half  P — Yes  ;  Campbell  went 
away,  and  the  others  remainea  there  an 
hour  and  a  half. 

How  far  is  it  from  your  house  to  Every 
Street  P  Do  not  yon  know  it  is  a  great 
distance  P — I  do  not  know. 

I  do  not  want  to  puzzle  you,  Miss  Ndblett ; 
I  want  to  come  at  the  facts.  Do  you  know 
that  it  is  above  a  mile  P  Is  it  not  a  good 
way  off — in  the  other  part  of  the  town 
altogether  P 

RoLKE,  B. :  Is  it  a  long  way  off  P — It  is. 

0*Connor:  And  M^Doualt,  Leach,  and 
others  were  there  between  nine  and  ten 
o'clock,  and  remained  there  an  hour  and 
a  half  p — Loach  was  not. 


Cross-examined  by  James  Leach, 

Do  you  remember  Saturday,  August  13  P 
—Yes. 

Who  was  in  your  **  Snug  "  on  that  day  P 
— ^You  were. 

At  what  time  P  —  Between  eight  and 
nine  o'clock. 

What  time  did  I  leave  your  house  P — 
At  a  quarter  to  eleven  o'clock. 

BoLFE,  B. :   Does  any  other  defendant 
wish  to  ask  a  question  P 
o    67432. 


James  Cartledge. — Examined  by  the 
Attorney  General. 

Where  do  you  live  now,  sir  ? — At  Man- 
chester. 

Now,  Cartledge,  speak  as  loud  as  you 
can  that  the  people  over  there  {pointmg  to 
ths  jury  box)  may  hear  you.  ^ow  long 
have  you  lived  at  Manchester  P — ^About 
twenty  years. 

And  what  has  been  your  business  P — I 
have  worked  in  a  factory  part  of  the  time, 
and  I  have  been  a  schoolmaster. 

Now,  in  the  beginning  of  the  month  of 
August  in  last  year,  were  you  yourself  a 
member  of  the  Chartist  body  P— Yes,  sir. 

Were  there  any  persons  who  called 
themselves  the  **  Executive  Committee  "  P 
— Yes,  sir. 

Who  were  they  P— Jatn««  Leach,  of  Man- 
chester, John  Bavratow,  John  Campbell, 
Peter  Murray  WBouall,  and  Morgan  WiU 
lia/me. 

0^ Connor:  At  this  stage  of  the  pro- 
ceedings I  wish  to  remind  your  Lordship 
that  this  man  is  in  the  indictment. 

Attorney  General:  Is  that  true,  my 
Lord  P  I  thought  there  was  a  nolle  proee^ 
qwi  entered  P 

The  Prothoyiotary :  No. 

Attorney  General:  Well,  it  was  ordered. 
I  ani  much  obliged  to  Mr.  0*Connor  for 
reminding  me  of  it.  I  certainly,  my  Lord, 
had  given  directions  for  a  nolle  prosequi 
to  be  entered. 

The  Attorney  General,  having  entered  the 
nolle  prosequi,  said :  As  my  hand  is  in,  I 
will  now  do  the  same  for  fVm.  Soholefield, 
John  Wilde,  and  Thomas  Pitt.     {It  is  done.) 

\Bunda8  objected  to  the  witness  being 
heard.] 

Attorney  General :  My  Lord,  nothing  is 
more  common,  if  the  Attorney  General  be 
absent,  than  to  take  an  acquittal. 

BoLFE,  B. :  A  nolle  prosequi  is  as  good 
to  the  party  as  an  acquittal. 

Bundas:  But,  my  Lord,  you  will  not 
allow  him  to  be  acquitted  till  the  end. 

RoLFE,  B. :  I  will  do  so  now. 

Bundas :  But  my  learned  friend  has 
taken  a  step  in  advance. 

Attorney  General :  Nothing  is  more 
common  than  to  apply  to  the  Attorney 
General  at  the  sitting  of  the  Court  for  a 
nolle  prosequi^  where  one  of  the  defend- 
ants is  a  necessary  witness. 

BoLFE,  B. :  There  is  no  doubt  about  it. 

Attorney  General:  As  an  objection  has 
been  taken,  perhaps  we  may  as  well  be 
regular.  Perhaps  you  will  allow  the  wit- 
ness to  be  sworn. 

BoLFE,  B.:  Certainly. 

James  Cartledge  was  again  sworn. 

BoLFE,  B. :  I  have  taken  a  note  of  the 
objection  of  the  defendants  to  have  the 

K  K 
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witness  examined,  on  the  ground  th»t  he 
is  in  the  indictment;  that  the  Attorney 
General  entered  a  nolle  prosequi  wiih  his 
own  hand  to  discharge  him  from  the  in- 
dictment, the  defendants  still  objecting. 

IDundae  again  objected  and  referred 
to  the  case  of  The  King  against  Perec' 
val.{a) 

BoLFE,  B. :  I  think  there  is  no  analogy 
whatever  in  this  case,  and  that  of  The 
King  against  Perrevai.  In  the  latter,  the 
question  was  whether  the  bill  was  a  good 
one,  but  hero  there  is  no  dispute  of  the 
kind.  Suppose  A.  and  B.  are  indicted, 
and  a  bill  is  found  against  both,  I  do  not 
see  why  B.  might  not  afterwards  be  a 
witness. 

Attorney  General ;  I  believe,  my  Lord, 
in  point  of  law  (although  it  is  usual  to 
gain  an  acquittal,  or  enter  a  nolle  proeet^ui 
before  trial  for  the  purpose  of  preventing 
even  the  supposition  that  the  witness 
labours  under  any  infirmity  arising  from 
a  motive  of  that  sort),  he  is  perfectly  com- 
petent as  a  witness. 

BoLPE,  B. :  I  think  the  point  is  quite 
clear  when  the  7wlle  prosequi  is  entered. 
I  shall  now  read  over  the  evidence  which 
he  has  already  given,  and  ask  him  to 
swear  to  it  agam. 

(Examination  resumed.) 

Were  any  of  the  defendants  pi-esent  at 
that  meeting  P — No,  sir. 

[I  was  at  a  meeting  at  Granby  Bow 
Fields  on  Thursday,  August  11.  The 
magistrates  interfered  and  dispersed  the 
meeting.  I  went  from  there  to  Car- 
penter's Hall.  Brophy  was  present  at  the 
meeting.  A  resolution  was  passed  for  the 
five  iron  trades  of  Manchester  to  cease 
work  till  the  Charter  had  become  the  law 
of  the  land.  The  five  iron  trades  are  the 
moulders,  smiths,  filers,  turners,  and 
another,  which  I  do  not  remember.  On 
Tuesday,  the  16th,  I  was  in  the  shop  of 
Heywood,  the  printer,  in  Oldham  Street. 
Heywood  gave  me  a  roll  of  paper  and  a 
note,  and  asked  me  to  take  them  to 
Jf ' Bouall  at  Jatnee  Leach* e,  W DoxioXl  went 
upstairs,  and  came  down  in  a  few  minutes. 
He  did  not  say  who  it  was  for,  or  anything 
of  that  sort.  I  opened  the  paper.  I  believe 
it  to  be  burned,  Deoause  P.  Jkf.  WBowaXi 
told  me  so  on  the  night  of  the  17th. 

iBmidas  again  referred  to  the  objec- 
tion. In  the  2  Bdtssell  on  Crimes,  p.  507, 
it  is  laid  down  that  one  of  several  per- 
sons indicted  jointly  may  be  a  witness 
against  the  others,  "provided  he  has  not 
been  put  upon  his  trial  at  the  same  time 
with  the  others,"  quoting  2  Hawk.  B.C. 
0.  46*  s.  90.     The  authority  of  the  case 


(a)  1  Lew.  C.C.  151. 


The  KtM  T.  BowUmd  and  oiker»^a)  before 
the  Lord  Chief  Jniiioe  AhbM^  on  «n  in* 
indictment  for  conspiracy,  is  also  quoted, 
in  which  the  Lord  Chief  Justice  held,  that 
the  conneel  for  the  prosecution  had  « 
right,  before  opening  his  case,  to  cell  for 
the  acquittal  of  any  of  the  defendauls  he 
intended  calling  as  a  witness,  if  he  had  not 
previously  entered  a  nolle  proeequL  Here 
we  have  quite  a  different  state,  of  thinss. 
The  Attorney  General  did  not  enter  a  nSUe 
prosequi  till  after  the  defendant  was  pat 
upon  his  trial  with  others,  and  the  rule  of 
law  is,  that  if  he  stand  indicted  with 
others  as  defendaht,  and  be  pot  upon  his 
trial  with  others,  he  cannot  oe  called  as 
a  witness. 

Worthy :  In  Ph%llip*s  on  Eridenoe,  p.  57, 
it  is  laid  down  that  on  a  prosecution  by 
the  Crown,  a  nolle  prosequi  may  be  entered 
by  the  Attorney  General,  either  before  or  at 
the  trial,  in  order  that  the  particular  de- 
fendant may  be  called  as  a  witness. 

Dundas  :  It  does  not  appear  there  that 
the  defendants  were  put  on  trial. 

Sir  G.  Lewini  In  2  Starhie  it  is  laid 
down  that  an  accomplice  is  a  competent 
witness,  provided  he  is  not  put  upon  his 
trial  with  the  others.  I  have  frequently, 
my  Lord,  seen  it  in  practice  at  York,  that 
where  persons  were  indicted  together,  ap- 
plications have  been  made  that  they  might 
be  tried  sep|arately,  in  order  that  one 
might  be  a  witness  against  another.  And 
I  remember  Mr.  Justice  Holroyd,  where 
two  persons  were  indicted  together,  al- 
lowea)  after  the  conviction  and  before 
judgment,  one  to  be  eiamined  as  a  witness 
in  favour  of  the  other. 

Murphy:  That  is  the  difficulty  in  our 
case  precisely,  and  if  his  Lordship  gets  it 
on  his  notes  it  will  be  enough. 

Attorney  General:  My  Lord,  I  am  much 
obliged  to  my  learned  mends  on  the  other 
side  for  gaarding  the  prosecution  against 
the  trouble  of  a  new  trial,  to  which,  no 
doubt,  the  defendants  would  bo  entitled  if 
this  man  is  not  a  competent  witness.  But 
I  consider  that  the  ends  of  public  justice 
require  that  I  should  examine  him.  I 
-may,  however,  insist  on  examining  him, 
for  I  believe,  in  point  of  law,  I  am  en- 
titled to  do  so. 

O'Connor:   My  Loid,   I  have  another 
objection  to  take.     It  is  necessary  that 
the  Attorney    General  should   enter     ' 
nolle  prosequi  on  the  record.    Now,  t 
record  having  been  removed  by  oertio 
to  the  Court  of  Queen's  Bench,  it  is  ne( 
sary  that  the  Attorney  General  should  h^ 
the  record  here  in  order  to  enter  the  n 
prosequi. 

Attorney  General .-  The  record  came  L 


(a)  Ry.  &  M.  401. 


1029] 


Trial  of  Feargtia  O'Gonnior  atid  others,  1843. 


[1030 


by  mittiniAis,  and  must  necessarily  be  be« 
fore  your  Lordship. 

0  Connor :  Of  course  it  is  for  all  avail- 
able purposes,  but  the  question  is,  can  the 
Attorney  General  alter  the  record,  and  on 
so  vital  a  point  P 

Attorney  Oeneral :  I  would  beg,  my  Lord, 
to  read  from  Bo90oe*8  Criminal  Evidence, 
p.  141,  the  following  passage : — 

''It  is  said  that  an  accomplice  indicted  with 
another  is  an  admissible  evidence,  if  he  be  not 
put  upon  his  trial.  In  strictness,  however,  there 
does  not  seem  to  be  any  objection  to  the 
admitting  the  witness  at  any  time  before  con- 
viction. 

It  therefore  appears  to  me,  my  Lord,  it 
is  cmite  competent  for  me  to  ask  your 
Lordship  to  direct  the  jury  to  acquit  the 
witness,  or  I  may,  on  behalf  of  the  Crown, 
exercise  the  power  of  entering  a  nolle  pro- 
sequi, 

O'Connor:  This  does  not  at  all  effect 
the  point  raised,  namely,  that  the  record 
has  been  removed  by  certiorari. 

Atherton :  The  viow  which  Mr.  O'Connor 
has  taken,  my  Lord,  appears  to  me  to  be 
the  correct  one ;  and  I  beg  again  to  sub- 
mit the  objection  raised  by  him,  to  the 
consideration  of  your  Lordship.  As- 
suming this  to  be  an  ordinary  case  of  in- 
dictment, and  not  one  removed  by  cer- 
tiorari,  still  a  nolle  proseqtd  could  not  be 
entered  on  this  record,  for  this  record  is 
not  the  real  indictment ;  this  record  is 
not  the  information  returned  by  the  grand 
jury,  but  a  transcript  sent  down  by  mitti' 
mu8t  as  appears  on  the  face  of  the  record 
itself.  The  entiy  of  a  nolle  prosequi  is 
taking  the  judgment  of  the  Court  with 
respect  to  a  particular  defendant — let  no 
further  proceedings  be  taken.  Your 
Lordship  is  sitting  now,  a  judge  of  nisi 
prius,  and  this  is  a  civil  action,  a  nisi  pri/us 
record. 

Attorney  General :  I  beg  to  say  that  I 
have  frequently,  as  Attorney  General, 
signed  a  parchment  for  a  nolle  prosequi, 
but,  until  this  occasion,  I  never  entered  it 
on  the  indictment  itself,  but  always  on  a 
little  paper  handed  to  the  officer  of  the 
Court. 

O'Connor :  It  must  be  a  part  of  the 
record,  and  the  entry  of  it  now  alters  the 
record. 

BoLFB,  B. :  I  will  now  state  my  opinion. 
In  the  first  place,  I  conceive  that  the  At- 
torney General  may,  in  omni  tempore  et  in 
omni  loco,  enter  a  nolle  prosequi.  There 
can  be  no  prosecution  going  on  against 
any  person,  at  the  suit  of  the  Crown,  in 
which  it  is  not  the  privilege  of  the  At' 
ioi'ney  General  at  any  time  to  entor  a  nolle 
prosequi.  I  confess  I  have  a  strong  feel- 
ing that  in  an  indictment  for  misde- 
meanor, at  all  events,  the  mere  circum- 


stances of  his  being  a  defendant  would 
not  incapacitate  a  person  from  being  a 
witne8s(a) ;  but  I  think  the  Attorney  Gene^ral 
can  at  any  time  before  the  verdict  is 
given  enter  a  7iolle  prosequi  for  him,  and 
thus  put  him  in  the  same  situation  as  if 
he  never  were  a  defendant.  However,,  as 
it  has  been  objected  that  this  record  has 
been  removed  by  certiorari  to  the  Court 
of  Queen's  Bencn,  1  would  suggest,  as 
the  most  convenient  thing  (the  Attorney 
Oeneral  may  take  his  own  course),  instead 
of  entering  a  noUe  prosequi,  to  take  an 
acquittal.  And  it  may  be  essential  to  the 
interests  of  the  other  defendants  to  have 
the  party  acquitted.  There  can  be  no 
possible  law  that  a  man  can  be  a  more 
competent  witness  for  one  side  than  the 
other. 

Attorney  General:  I  have  no  desire  to 
struggle  for  any  point  of  law.  I  submit, 
my  Lord. 

Dundas :  1  submit,  my  Lord,  that  you 
will  not  permit  the  Attorney  General  to 
take  an  acquittal  at  this  period. 

BoLFE,  B. :  We  cannot  do  it  again.  I 
shall  take  it  now  as  a  tabula  rasa — as  if 
nothing  had  been  said. 

Dundas :  In  the  ordinary  state  of  things 
I  believe  it  is  the  rule  that  the  co-ccn- 
spirator  is  not  acquitted  till  the  end  of 
the  case. 

BoLFE,  B. :  I  do  not  see  how  any  con- 
spirator can  object  to  his  co-conspirator 
being  acquitted. 

Dundas :  I  submit  to  your  Lordship 
that  no  co-conspirator  can  be  acquitted. 

BoLFE,  B. :  I  submit  that  no  co-defen- 
dant can  be  heard. 

O'Connor :  Suppose  the  Attorney  General 
offers  no  evidence  against  Cartledge  ? 

BoLFE,  B. :  If  the  Attorney  GeraeraX  offers 
no  evidence  against  him  I  think  it  yery 
hard  if  we  do  not  take  an  acquittal.  We 
will  take  the  others  in  the  same  way— 
W-iWe  and  Scholefield. 

O'Connor:  The  grounds  on  which  the 
Attorney  General  allowed  Wilde  to  be  ac- 
quitted was  this :  that  nothing  was  found 
against  him.  Now,  my  Lord,  other  wit- 
nesses do,  in  their  depositions,  charge 
Cartledge. 

BoLFE,  B. :  The  Atton^ney  General  is  not 
going  to  offer  any  evidence  against  Cart- 
ledge, Wilde,  Scholefield  jun.,  or  Fitt,  and 
he  wishes  them  to  be  acquitted.  There 
are  four  of  them  against  whom  he  offers 
no  evidence. 

The  jury  then  by  directions  of  the  Court 
acquitted  James  Cartledae,  WUliam  Schole* 
fiM,  John  WUde,  and  ifhomas  Fitt. 


(a)  See  now  Winsor  v.  Reg.  1  L.B.  Q.B. 
289  and  390 ;  Reg.  v.  Payne,  L.R.  1  C.C.K.  349 ; 
and  Reg.  v.  Bradiaugh,  15  Cox,  C.C.  217. 

K  K    2 
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CartUdge  w&s  ag^in  sworn. 

RoLFB,  B.  :  What  you  have  stated  be- 
fore, is  it  correct?  I  need  not  read  it 
over  to  you  again  P — Yes,  mv  Lord,  it  is. 

RoLPE,  B. :  Ab  this  may  be  important, 
I  shaU  let  the  parties  know  the  note  I 
have  taken : — 

"  The  objection  was  rent*ii-ed,  aud  it  was  sug- 
gested further  that  as  the  Attoruev  General  liad 
not  entered  a  nolle  prosequi  hefon  the  defen- 
dants were  put  upon  their  trial,  the  witness 
wa8  incompetent.  I  considered  the  objection 
unfounded,  and  to  prevent  any  further  difficulty  I 
directed  an  acquittal  against  Cartledge,  Wilde, 
Pitt,  and  Scholcfield,  and  allowed  the  conii>e- 
tency  of  Cartledge  to  give  evidence." 

(His  Lordship  then  read  over  the  notes 
he  had  taken  of  Cartledge  8  evidence  up  to 
the  time  the  objection  was  made,  and 
Cartledge  again  alleged  that  they  were 
true.) 

(Examination  continued.) 

Whei-e  did  you  see  it  (the  draft  address) 
last  ?— In  Turner's,  the  printers. 

In  whose  handwriting  was  it  P — In  P.M. 
M'DmiaU's. 

You  say  you  took  it  to  Turner* s,  the 
printers? — Yes. 

How  soon  P — Immediately. 

What  time  did  you  take  it  to  Turner's, 
the  printers  P — As  near  ten  o'clock  as  I 
can  remember,  on  the  morning  of  the 
16th. 

Did  any  person  go  with  you  P — Yes. 

Who? -^Edward  Clarke  and  a  person 
named  Johnson. 

Did  you  put  it  into  Turner  s  hands  ? — 
Yes. 

Did  you  tell  Turner  who  it  was  to  be 
printed  for  P — For  the  "  executive  com- 
mittee." 

Did  you  refer  Turner  to  anyone? — To 
Mr.  Leach. 

You  say  Clarke  and  Johnson  were  with 
you  P — ^Yes. 

Were  they  Chartists  P— Yes. 

How  many  of  the  placards  did  you 
order  ? — Three  hundred. 

Where  did  you  after  go  to  yourself  P — 
I  returned  to  LeacKs. 

While  you  wore  there  did  any  person 
come  from  Turner's  about  the  printing  of 
these  placards  P  —  One  of  Turner's  ap- 
prentices came  to  ask  him  as  to  some 
words  that  he  could  not  read. 

Did  anyone  explain  them  to  him  P — 
M*Douall  came  down  and  explained  them 
to  him. 

Did  M'Bo'liall  give  the  boy  any  direc- 
tion ? — He  told  him  to  take  it  and  make 
the  best  of  it  he  could,  and  bring  it  to  him 
for  correction. 

Now,  while  you  were  there,  before  you 
went  away,  did  any  person  come  down 


stairs  from  the  room  above?— JoA»  Camp- 
hell  and  Bairstoie  came  down  from  the 
room  where  M*Dtfua1l  was. 

Before  Campbell  went  away  did  he  make 
any  communication  to  you  about  a  penan 
named  Cooper? — ^Yea. 

What  did  he  say?— He  stated  thrnt 
Cit^wer  had  arrived  from  the  Potteries, 
and  that  the  people  there  were  bnming 
all  before  them.(<i) 

Did  he  say  what  it  was  about  P— Th»t 
they  were  all  determined  to  strike  for  the 
Charter. 

Did  yon  again  go  to  Turner*M  on  the 
subject  of  the  printing  of  that  roll  ? — 
Yes. 

Well,  did  you  get  it  that  day  ?— I  did 
not  get  any  myself  that  day. 

Did  you  know  anything  about  a  proof- 
sheet  being  sent  P— Mr.  Turner  told  me. 

Do  not  tell  us  what  Twruer  told  you, 
but  just  look  at  it  and  tell  me  whether 
you  cannot  speak  to  M^DoualVs  hand- 
writing? {The  proof  sheet  of  the  •*  ««- 
cutive  jilacard  **  was  then  handed  to  witness, 
and,  having  ejcamined  the  marginiU  cor- 
rectiom,  he  said,  **  This  is  M'BouaU's 
handwriting.) 

You  are  acquainted  with  his  hand- 
writing ? — I  am,  sir. 

The  following  morning  did  you  goto 
Leach's  shop  ? — I  did. 

That  was  Wednesday  the  17th  P— Y'es. 

Did  you  see  any  of  the  defendants 
there? — Yes. 

Do  you  remember  who  were  there  ? — 
Yes ;  Julian  Harney,  of  Sheffield,  Mr. 
Parkes,  Rev.  Win,  Hill,  Bairstow,  and 
Lea/'h. 

Did  you  mention  Bairstow  ? — Yea. 

Which  Leach  was  that? — James  Leach, 
of  Manchester. 

Did  anybody  send  you  anywhere  ? — ^The 
Bev.  Wm.  Huh  sent  me  to  procure  a  pla- 
card. 

What  placard  was  that  P — One  that  had 
been  issued  by  the  trades  of  Manchester. 

Should  you  know  the  placard  if  you 
were  to  see  it  (handing  the  "  Liberty  plor 
card  "  to  witness)  P — I  believe  this  to  be  the 
same ;  I  got  one  similar  to  this,  and  I 
gave  it  to  Hill. 

Did  you  learn  from  anybody  the  time 
or  place  when  any  conference  was  to  be 
held  ? — Bairstow  told  me  it  was  to  be  held 
immediately. 

What  conference  ? — ^Ons  that  had  b 
called  by  the  **  executive  committee." 

Where  was  it  to  be  holdenP — At  li 
Scholefield's  chapel. 

Upon  that  dia  you  go  anywhere  P    Wi 
whom  did  you  go,  and  where  did  you 
to  P — I  went  with  Bairstow  to  Mr.  Sch- 
field's  chapel. 

(a)  See  Cooper's  trial  at  Stafford  belo^ 
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Now,  on  your  way  had  you  any  con- 
versation with  Bairstow  about  any  pla- 
card ? — ^Yes  ;  he  stated  that  if  the  Govern- 
ment did  not  arrest  the  **  executive  com- 
mittee "  within  forty-eight  hours  they 
dare  not  do  it,  on  account  of  the  agitation 
in  the  country. 

Now  what  placard  was  he  speaking  off 
— The  one  called  the  "executive  pla- 
card**— address  of  the  executive  com- 
mittee. 

Now,  had  you  any  conversation  about 
a  placard  P  —  Yes ;  he  stated  that  the 
placard  was  a  spirited  one;  that  Mr. 
0*Gonnor  and  some  others  objected  to  the 
wording  of  it ;  and  then  he  added  that  if 
the  Government  did  not  arrest  the  exe- 
cutive committee  within  forty-eight  hours 
they  dare  not  do  it. 

Did  ho  say  when  it  was  that  the  objec- 
tion was  made  by  Mr.  O'Connor?  —  I 
understood  him  to  say  that  it  was  on  the 
previous  evening. 

Now,  to  complete ;  from  what  passed 
on  that  occasion  have  you  any  doubt  that 
it  was  the  "  executive  placard  P  " 

Dundas :  That  is  as  strong  a  question  as 
ever  I  heard.    It  is  a  driving  question. 

Murphy :  That  is  a  nolle  prosequi. 

Attorney  General :  Well,  what  placard 
was  it  P — The  **  executive  placard. 

RoLPE,  B. :  How  do  you  know  ? — Be- 
cause we  were  talking  about  it,  and  I  was 
at  the  printers  with  it. 

Attorney  Geiieral :  You  have  been  at 
Turner's  with  it.  Well,  you  got  at  last 
to  Scholefield^s,  and  how  did  you  get  in 
there  P  Did  they  let  in  anybody  P  Was 
there  anything  required  ? — I  did  not  see 
anything  required. 

Was  there  anything  to  identify  you  P — 
When  we  got  into  the  chapel,  near  the 
pulpit,  the  secretary  was  appointed  to 
receive  the  credentials  of  those  who  came 
as  members  of  the  conference.  Were 
you  there  early,  before  the  conference 
began,  or  after  the  business  commenced  P 
— After. 

The  business  had  commenced,  1  believe, 
when  you  went  in.  About  how  many 
persons  were  there  P — Near  thirty  at  the 
time  I  entered. 

Did  any  others  come  in  afterwards  P — 
Yes. 

Well,  now,  will  you  tell  us  who  were 
there  p  Who  do  you  recollect  ? — A  gentle- 
man of  the  name  of  Arthur  was  m  the 
chair. 

What  is  his  Christian  name  ? — I  do  not 
know. 

Did  you  learn  from  him,  or  from  any- 
thing that  occurred  in  his  presence, 
where  he  came  fromP — He  came  from 
Carlisle. 

Who  also  was  present  P — Mr.  O'Connor, 
Mr.  Hill,  Mr.  Beeeley,  Mr.  Harney,  Mr. 


FarJces,  Mr.  Otley,  James  Leach  of  Man- 
chester, John  Leach  of  Hyde,  Thomas 
Mailton,  David  Morrison,  Arran  of  Brad- 
ford, Thomas  Cooper,  from  Leicester, 
Fletcher,  and  a  young  man  of  the  name  of 
Ra/rtisden, 

Was  WBouall  there  P  —  Yes  ;  John 
Campbell,  Bernard  McCartney,  Norman, 

Was  Skevington  there  P — Yes. 

Was  anybody  of  the  name  of  Brooks 
there  P — Yes ;  he  came  from  Todmorden, 
I  believe. 

I  believe  there  was  some  accommoda- 
tion wanted  P  —  Yes,  sir,  a  table  was 
wanted  for  the  use  of  the  chairman. 

Did  you  get  it  P — I  was  solicited  to  go 
to  Mr.  Scholefield  to  ask  the  loan  of  one. 

Did  you  apply  to  him  for  it  P — I  did  so. 

Is  there  any  communication  between 
the  chapel  and  his  house  P — ^Yes,  sir ;  I 
went  through  the  yard  to  the  surgery 
door. 

Is  Scholefield  also  a  surgeon  P — An  apo- 
thecary. 

You  went  to  the  surgery  door.  Well, 
did  you  get  the  table  P — Mr.  Scholefield 
promised  to  take  one  to  the  chapel. 

Did  he  give  you  any  message  to  the 
delegates  P — Yes,  sir. 

what  P — He  requested  me  to  tell  them 
not  to  come  so  publicly. 

Did  he  mention  any  reason  for  thatP — 
He  said  certain  persons  had  watched  Mr. 
Harney  and  Mr.  Parkes,  and  were  then 
watching  the  door. 

Did  the  delegates  all  come  in  at  one 
entrance  P — I  cannot  speak  to  that. 

Did  Scholefield  say  anything  morep — 
Yes  ;  he  requested  me  to  send  two  men 
away  who  were  sitting  on  the  steps  oppo- 
site his  gates. 

Did  you  do  so  P — ^I  did. 

Did  the  men  go  away  ? — They  did. 

Do  you  know  a  person  of  the  name  of 
Gri^n  ?—l  do. 

Did  he  come  to  the  meeting  P — ^Ho  did. 

Upon  his  coming  in  was  anything  said 
by  anybody  P  —  Eemarks  were  made  by 
several  delegates,  and  amongst  the  rest 
M*BouaU  stated  that  if  the  speeches, 
which  were  passed,  were  to  be  published 
he  for  one  should  be  silent. 

Was  Griffin  one  of  the  delegates  or  a 
Chartist  P — I  put  the  question  myself 
through  the  chairman,  in  what  capacity 
he  (Griffin)  had  come  there,  and  the 
answer  was  that  he  came  there  as  a 
reporter ;  then  M*Douall  said  if  the 
speeches  were  to  be  published  he  for  one 
would  be  silent. 

Had  Griffin  a  note-book  P — He  had. 

Did  anyone  say  anything  in  favour  of 
his  remaining  there  and  taking  notes  p — 
Yes,  sir,  Mr.  O'Connor. 

Well,  did  he  remain  there  ? — He  did. 

For  the  whole  time? — To  the  best  of 
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my  knowledge  he  was  there  for  the  whole 
time. 

And  did  he  take  notes? — I  saw  him 
writing. 

Then  was  there  any  speaking  P — Yes. 

What  did  the  delegates  do  then  F — ^A 
resolution  was  moved  that  the  speeches 
should  not  be  published — nothing  out  Uie 
resolutions. 

Was  there  any  rosolntion  proposed? — 
Yes,  sir. 

By  whom  ? — By  Mr.  Bairstow. 

What  was  the  effect  of  that  resolution  ? 
— ^The  purport  of  it  was  to  continue  the 
present  **  strike." 

Was  the  object  of  their  doing  that  men- 
tioned ?  Tell  us  what  the  resolution  was 
about.  Was  there  anything  more  in  the 
resolution?  Was  it  a  resolution  or  a 
speech  P — No,  a  resolution ;  and,  as  far  as 
I  remember,  it  went  to  lay  the  blame  on 
the  Anti-Corn  Law  League.  Bairstow 
stated  that  the  favourable  impression 
made  on  his  mind  by  the  reports  given  by 
the  various  delegates  caused  nim  to  propose 
that  resolution  to  the  meeting,  and  that 
it  was  the  duty  of  eveiy  Chartist  to  throw 
his  iufluonce  into  the  scale. 

Who  seconded  the  resolution  P  —  Mr, 
0*Con  iior. 

Do  you  remember  anything  he  said  P — 
Ho  stated  that  it  was  the  duty  of  the 
Chartists  to  take  advantage  of  passing 
events.  Not  that  he  anticipated  so  much 
from  the  present  strike,  but  after  we  had 
expended  so  much  money  and  time  in 
inducing  the  trades  to  join  us,  we  could 
never  get  them  to  join  again  unless  we 
passed  some  such  resolution. 

Attorney  O&neral :  Do  you  rememl)or  if 
Ooop&r  spoke  P — He  supported  the  reso- 
lution. 

What  did  ho  say  P — Ho  stated  that  the 
Shakespearian  Chartists  of  Leicester  w^re 
detcrmmed  to  have  the  Charter. 

What  do  you  mean  by  the  Shake- 
spearian Chartists  P — I  unaorstood  it  to 
be  a  body  of  Chartists  in  Leicester,  of 
which  he  is  the  general ;  he  calls  them 
the  Shakespearian  brigade. 

Did  he  say  anything  more? — Ho  said 
he  had  been  at  various  places,  and  enume- 
rated Bilston  and  the  Potteries.  The 
Eeople  of  that  district  were  determined  to 
ave  the  Charter,  and  for  his  part  he  was 
prepared  to  fight  for  the  liberties  of  the 
people. 

Did  they  all  speak  ? — Most  of  them. 

Some,  I  suppose,  opposed  the  resolu- 
tion P — ^Yes,  sir,  Mr.  HUl  opposed  it,  Hav' 
ney  opposed  it. 

Was  there  any  amendment  moved? — 
Mr.  Sill  moved  an  amendment. 

BoLFE,  B. :  Yon  are  speaking  of  the 
resolution  that  they  might  oontinue  the 
present  strike  P — ^Yes,  my  Lord. 


Attom^  Oefieral:  Did  yon  see 
count  in  the  Northern  Star  of  tbe  20th  oi 
August  P  Did  you  read  an  aoooont  whtdi 
was  there  given  of  the  meeting  of  dde- 
gatesP  j^d  as  far  as  it  goes  ia  that 
correct? 

Dioidag :  I  object  to  that,  mv  Lord ;  he 
may  ask  the  witness  question  by  qnestion 
if  he  likes. 

Attorney  General :  At  all  evente,  as 
against  Mr.  O* Con  nor,  having  read  his 
newspaper,  I  have  a  right  to  ask  whether 
that  IS  correct. 

RoLFE,  B. :  As  against  Mr.  0* Connor  it 
should  be  rather  Uiat  he  made  such  a 
statement. 

Attorney  General  (to  mtne$B):  Well,  ia 
that  statement  true  P — Yea. 

KoLF£,  B.:  I  think  that  is  evidence 
more  against  Mr.  O'Connor  than  anybody 
else. 

Attorney  Genn'ol:  VLj  Lord,  I  am  most 
anxious  to  avoid  every  possible  objection. 
(To  tcitness,)  Do  you  remember  what  Hill 
said  when  he  moved  the  amendment? — 
He  summed  up  the  speech  of  eveiy  man 
and  went  on  to  show,  or  did  rather,  that 
the  report  given  in  by  the  delegates  did 
not  justify  the  passing  of  such  a  resolu- 
tion. 

Do  you  recollect  anything  said  by 
M^BouaU? — M^Bouall  supported  the  ori- 
ginal resolution,  and  said  that  after  the 
spirited  placard  that  had  been  sent  out 
by  the  executive  committee  he  could 
do  no  less  than  support  the  original  re- 
solution, more  especially  on  aocount  of 
the  good  sense  displayed  by  some  of  the 
trades  in  taking  tneir  money  out  of  the 
savings'  banks.  He  referred  to  a  placard 
that  had  been  posted  on  the  walls  of  the 
town  of  Manchester,  "  Run  for  gold !  '* 
and  said  that  we  inside  did  not  know 
what  was  passing  outside;  that  orders 
had  come  aown  from  Sir  James  Chaham 
to  the  millowners  to  get  their  workpeople 
in  at  any  price.  He  believed  that  some- 
body was  **up"  on  the  continent,  and 
that  by  taking  advantage  of  it  the  Charter 
would  soon  become  the  law  of  the  land. 

Was  Schole field  in  during  any  part  of 
these  transactions? — I  saw  him  in  the 
chapel  several  times. 

Do  you  remember  at  last  his  making 
some  communication  to  the  chairman  ? — 
I  saw  him  communicate  something  to  '  ^ 
chaimian,  who  then  declared  that  Tun 
the  printer,  had  been  arrested. 

That  was  Turner  who  printed  the  e 
cutive  address  ? — Yes. 

And  hearing  that  did  O'Connor  miu 
any  other  remark  P— Yes ;  he  stated  tl 
that  justified  the  ren^ark  that  he  mi 
last  night,  and  added  something  to 
purpose,  that  it  was  better  to  avoid  si 
things  when  they  could. 
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Did  M'Bcvall  say  anything  to  that  P — 
Yes ;  he  rose  and  said  it  was  true  that 
Turner  was  arrested,  but  not  for  printing 
the  placard ;  it  was  for  refasing  a  copy  of 
it  to  the  authorities. 

About  what  time  did  the  meeting  break 
up  P — We  adjourned  in  the  afternoon,  near 
four  o'clock. 

Now,  this  was  the  17th.  When  was  it 
that  WBowdl  told  you  about  burning  the 
manuscript? — ^About  seyen  o'clock  in  the 
evening. 

Now,  I  want  to  know  when  was  it  and 
where  was  it  that  M*DouaU  told  you 
about  the  manuscript? — It  was  in  the 
evening. 

Was  anybody  with  you? — JoTvn  Ga/twp- 
hell,  James  Leach,  Bairetow,  and  Doyle. 

Was  Doyle  at  the  meeting  of  delegates  ? 
—Yes. 

How  came  M'Douall  to  tell  you  any- 
thing about  it? — We  retired  from  the 
meeting  to  consult  about  our  own  safety. 

You  say  that  you  retired  to  consult 
about  your  own  safety  ? — Yes,  as  we  heard 
that  the  officers  had  been  at  Mr.  Leach*8 
house. 

Where  was  it  you  met,  or  where  had 
you  been  together? — ^We  retired  to  the 
"  Bull's  Head,"  Holt  Town,  at  the  reser- 
voir banks. 

Did  the  conference  ever  meet  again  to 
your  knowledge  ? — ^Not  after  that,  but  we 
met  after  the  adjournment.  This  meeting 
was  after  the  breaking  up  of  the  con- 
ference altogether. 

Did  you  attend  any  meeting  of  the  con- 
ference after  the  17th  ?— None. 

When  did  they  break  up  and  disperse  ? 
— On  the  evening  of  the  17th. 

After  passing  the  resolution  ? — ^Yes,  and 
an  address. 

I  want  to  ask  you,  sir,  was  there  any 
division  about  the  amendment  and  the  re- 
solution ?  I  think  you  say  Hill  proposed 
an  amendment — was  there  any  division  ? 
— ^There  was. 

Do  you  remember  the  numbers,  or 
about  tne  numbers,  one  way  or  the  other  ? 
— ^To  the  best  of  my  recollection  there 
would  be  six  or  seven  supporting  the 
amendment. 

And  how  many  were  supporting  the 
original  resolution?— Perhaps  thirty. 

Now,  after  the  resolution  had  been 
carried  by  a  majority,  was  there  any 
other  resolution  proposed  ? — I  understood 
that  the  minority  was  to  go  with  the 
majority. 

You  understood,  you  say,  that  the  mi- 
nority was  to  go  with  the  minority,  but 
was  there  any  resolution  put  to  that 
effect  ? — That  I  cannot  say. 

Did  you  see  Cooper  that  night  at  all  ? — 
Yes. 

Where  P— At  my  house. 


Did  he  say  anything  to  you  on  the 
subject  of  that  meeting? — On  our  way 
to  Oldham  we  held  a  conversation  about 
it. 

Well,  what  did  he  say  ?— My  Lord,  I 
do  not  think  it  is  worth  while  asking 
conversations. 

You  said  there  was  a  resolution  and  an 
amendment,  but  you  also  said  there  was 
an  address ;  was  there  any  division  about 
the  address,  or  was  it  carried  unani- 
mously P — ^I  believe  the  address  was  car- 
ried unanimously. 

Very  good. 

Cross-examined  by  Bainee, 

[I  voted  against  the  amendment.  It 
was  not  my  intention  to  do  anything 
illegal.  I  understood  it  to  be  a  conference 
between  the  delegates  and  the  executive 
committee.  Some  dissensions  had  broken 
out  among  the  leaders  of  the  Chartist 
body,  and  one  object  announced  for  hold- 
ing this  meeting  was  to  bring  parties  to  a 
good  understanding  among  themselves. 
Another  object  of  the  delegates  assembling 
on  the  16th  was  to  do  honour  to  the 
memory  of  Henry  Hunt,  by  being  present 
at  the  opening  of  the  monument  erected 
to  his  memory. 

Cross-examined  by  Murphy. 

I  am  one  of  the  defendants.  I  was 
taken  up  on  account  of  the  meeting  at 
Mottram  Moor  on  the  14th,  and  was  one 
of  the  parties  to  be  tried  at  the  last  Special 
Commission  at  Chester.  I  traversed,  and 
came  out  on  bail.  I  was  first  told  I  should 
be  wanted  as  a  witness  here  a  few  days 
before  the  Special  Commission  at  Chester 
last  October.  Mr.  Irwin,  the  inspector, 
told  me.  I  had  been  solicited  before  that 
by  Mr.  Griffin,  but  I  rejected  his  offer  with 
scorn.    That  would  be  in  September.] 

Now,  having  rejected  it  with  scorn  on 
that  occasion,  what  was  it  that  induced 
you  to  come  forward  now  ? — The  Chartists 
oranded  me  as  a  traitor,  and  insulted  my 
wife  in  Manchester. 

When  did  they  brand  you  as  a  traitor 
first  ? — When  I  was  in  Chester  Castle. 

Was  that  after  the  proposition  made  to 
you  by  Irimn  ? — ^It  was  before  that. 

Ana  yon  mean  to  swear  that  it  was  mere- 
ly on  that  account  you  came  forward  hero  P 
— I  saw  no  other  way  open,  being  so  badly 
treated  by  my  own  party,  and  those  who 
should  have  been  my  friends,  but  to  throw 
myself  on  the  clemency  of  the  Court,  and 
tell  all  I  know. 

Did  you  send  to  Irviin,  or  did  he  come 
to  you  ? — He  came  to  me. 

Now,  do  you  mean  to  tell  me,  that, 
having  rejected  that  offer  of  QriJJvn*8  with 
scorn,  you  conveyed  no  intimation  to  be- 
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tray  your  associates,  bat  that  Irwin  came  ' 
to  yon  ?  Yoa  gave  no  intimation  what- 
ever.  Whfit  did  Ittoin  say  to  you  first, 
when  he  cameP — He  pointed  out  to  roe 
the  danger  I  was  in  relative  to  the  pla- 
card, the  conference,  and  the  other  case. 

[The  executive  placard  was  not  in  my 
handwriting,  nor  were  the  corrections.] 

Very  well ;  now,  you  told  my  learned 
friend  that  you  did  not  mean,  at  that 
time,  to  enter  into  anything  illegal  your- 
self; is  that  so  ? — Yes. 

Did  you  suppose,  at  that  time,  that  any 
of  the  resolutions  proposed  at  that  meeting 
were  illegal  ? — I  did  not. 

You  did  not ;  do  you  suppose  the  par- 
ties present  had  anything  m  contempla- 
tion, more  than  to  make  those  parties  out 
on  strike  adopt  the  five  points  of  the 
Charter  ? — That  was  the  principal  under- 
standing. 

Very  well. 

Cross-examined  by  O'Connor, 

Now,  CartledgSf  I  want  to  have  a  word 
with  you ;  when  did  you  come  to  Lancas- 
ter ? — On  Tuesday. 

Who  did  you  come  with  P — With  Mr. 
Irwin  and  Mr.  Orijffin. 

How  did  you  come  ? — By  the  railway. 

By  the  third  class  P — No. 

Second  class  P — No. 

First  class  ? — Yes.     (Laughter.) 

Is  that  your  working  jacket  that  you 
have  onP — It  is. 

Have  you  not  got  better  clothes  than 
these  P— No,  I  have  not. 

Do  you  know  Mrs.  Knowles  ? — I  do. 

Did  you  order  a  coat  and  waistcoat  of 
her  P— Yes. 

When  P — A  few  weeks  since. 

When  did  you  get  the  coat  p — About  a 
fortnight  ago. 

Did  you  pay  for  it  ? — I  did  not,  and  con- 
seqiicntly  it  is  not  mine. 

Did  you  give  any  notice  of  your  inten- 
tion to  leave  your  lodgings,  or  did  vou 
leave  them  in  a  hurry  P — I  left  them  m  a 
hurry.  (Laughter.)  When  I  got  the  coat 
and  waistcoat,  I  got  them  for  the  express 
purpose  of  pledging  them  to  bring  me 
here.  (Much  hissing  in  the  body  of  the 
Court.) 

[I  was  purveyor  and  secretary  to  a 
district  co-operative  store  at  Ancoats. 
The  balance  was  not  against  me,  when 
explained.  I  mean  the  new  committee 
wanted  to  make  me  responsible  for  the 
debts  of  other  parties.] 

Do  you  owe  them  money  P — No. 

Then  do  they  owe  you  money  P — No. 

Then  you  do  not  know  how  it  stands  P — 
No.    (Laughter.) 

You  say  that  the  Chartists  behaved 
badly  to  your  wifo  when  you  were  at 
Chester  P — Yes. 


Did  she  go  to  Chester  ?—Yee. 

Who  sent  her  there  ?— The  Chartists. 

Did  they  give  her  money  P — Yes, 

Then,  it  was  at  Chester  that  yoa  first 
conceived  the  notion  of  coming  here  to 
give  evidence  P— It  was. 

And  it  was  in  conseqnenoe  of  the  liad 
treatment  of  the  Chartists  to  your  wife 
that  you  came  here  ? — It  is. 

Dia  you  consider  it  bad  treatment  to 
have  your  wife  sent  to  you  ? — I  did.  (Great 
laughter.) 

You  onsidered  yourself  badly  tr^ted 
by  having  your  wife  sent  to  you !  Now, 
sir,  I  think  yon  stated,  in  answer  to  the 
Attorney  General,  that,  on  the  14th  of 
AuG^ust,  you  were  a  Chartist  P — Yes. 

How  soon  after  did  you  read  your  recan- 
tation P — I  have  not  road  it  yet. 

Are  yon  still  a  Chartist  P— I  still  approvo 
of  the  principles  of  the  People's  Charter. 

Are  you  still  a  Chartist? — Yes. 

Are  you  for  annual  Parliaments  P — I  am. 

Are  you  for  universal  sufiVage  ? — I  am. 

Are  you  for  vote  by  ballot  P — I  am. 

Are  yon  for  equal  electoral  districts  ? — 
I  am. 

Are  you  for  no  property  qiialification 
for  members  of  Parliament  r — I  am. 

And  are  you  for  payment  of  members 
for  their  services  P — I  am. 

Then  you  are  a  good  Chartist.  (Much 
laughter,  and  an  attempt  at  cheering  in 
the  body  of  the  Court,  wnich  wm  instantly 
checked.) 

O'Connor:  You  stated  that  it  was  in 
consequence  of  the  great  danger  you  were 
represented  to  be  in  from  the  placard  of 
the  executive  committee,  which  induced 
you  to  come  hereP — Yes,  and  the  other 
prosecutions. 

You  have  now  traversed,  and  you  are  to 
be  tried  at  the  next  assizes,  unless  yon 
meet  with  the  same  leniency  you  have  met 
with  here  P — Yes. 

When  you  went  to  the  meeting  of  dele- 
gates, was  there  any  obstruction  offered  P 
— None  whatever. 

No  one  knew  who  were  delegates  until 
their  credentials  were  produced  P — None 
whatever. 

Are  you  aware  that  the  delegates  about 
to  assemble  in  Manchester  were  elected 
two  months  before  the  time  fixed  to  com- 
memorate the  erection  of  the  monument 
to  Mr.  Hunt? — ^Yes,  I  am  aware  that  they 
were  previously  elected. 

BoLVE,  B. :  A  long  time  before  P — Soi_ 
of  them  I  believe  were. 

O'Connor:    They  met  on  the   16th  fo 
the  purpose  of  Hunt's  procession,  and  o  ^ 
the  17th  they  were  to  meet  as  a  delegate 
body  in  conference. 

BoLFB,  B. :  This  was  resolved  upon  mort 
than  a  week  before  P 

O'Connor:  Two  months,  my  Lord. 
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Witness :  Some  of  them  had  been  elected 
some  weeks  before. 

When  were  jou  elected  P — On  the  night 
of  the  16th. 

Now,  sir,  for  what  purpose  was  the 
delegate  meeting  to  take  place  P  Was  it 
not  to  examine  and  revise  the  Chartist 
organization,  to  put  it  on  a  better  foot- 
ing, and  if  there  was  anything  illegal 
in  it  to  alter  it,  and  to  heal  the  differences 
that  existed  between  some  parts  of  the 
Chartist  body  P — That  was  what  I  under- 
stood to  be  the  object  of  the  meeting. 

£I  was  for  two  years  secretary  to  the 
South  Lancashire  delegates.  During  that 
time  several  addresses  came  from  my  pen. 
I  believe  I  have  complained  of  the  non- 
insertion  of  some  of  them  in  the  Northern 
Star.  While  the  conference  was  sitting 
at  Manchester  a  deputation  came  from  the 
trades,  but  was  refused  admission.] 

0^ Connor :  A  deputation  from  the  trades, 
my  Lord,  came,  and  they  were  refused 
acunission  as  a  deputation  from  the  trades, 
because  it  would  be  illegal ;  but  they  were 
told  that  they,  or  any  other  parties,  might 
come  and  compose  a  part  of  the  audience. 

[I  have  attended  more  than  a  hundred 
Chartist  meetings  in  the  last  two  years, 
but  not,  I  think  five  hundred.  The  words 
"To  continue  our  present  struggle  till 
the  Charter  becomes  the  law  of  the  land  " 
were  nearly  always  used  in  the  resolutions 
passed.  J 

Were  you  in  frequent  communication 
with  OrijUn  f — I  was. 

Are  you  aware  that  as  representing  the 
Manchester  districts,  he  had  a  very  good 
salary  of  75L  a  year  (laughter  among  the 
reporters)  P — I  do  not  know  what  he  got. 

Are  you  not  aware  that  he  was  very 
much  annoyed  at  having  lost  that  salary  p 
—No. 

Now,  was  not  Griffin  discharged  from 
his  office  as  reporter  for  the  Northern 
Star  prior  to  the  meeting  of  delegates  ? — 
Yes. 

Now,  Cartledge,  1  will  ask  you  a  ques- 
tion, and  answer  it  honestly ;  on  your 
oath,  are  you  not  aware  that  Oriffin  was 
dischargea  for  having  given  garbled  and 
wrong  reports  of  speeches  made  by  the 
Chartists  r — Not  to  my  knowledge. 

On  your  oath,  did  not  M'DouaU  say, 
when  he  proposed  that  there  should  be  no 
report  of  the  speeches,  that  he  could  not 
rely  on  the  accuracy  of  Griffin's  reports, 
and  that  he  did  not  wish  to  be  misrepre- 
sented P— Not  to  my  knowledge. 

Did  I  not,  at  once,  tell  Griffin  to  remain 
and  take  notes  of  all  he  liked,  after  I  had 
discharged  him  P — Ton  did. 

Had  you  any  conversation  with  Griffin 
prior  to  the  time  you  went  before  the 
magistrates  and  tendered  yourself  as  a 
witness  ? — I  had  none. 


When  did  you  first  give  over  taking  an 
active  part  after  the  meeting  on  the  17th 
of  August  P — ^After  I  came  from  Chester. 

Now,  sir,  you  have  attended  hundreds 
of  meetings.  On  your  oath,  and  I  ask 
you  boldly,  did  you  ever  hear  me  express 
one  word  or  a  sentence  at  variance  with 
the  duty  of  a  good  subject  P — Not  to  my 
knowledge. 

That  is  you  did  not  hear  me.  On  your 
oath,  have  you  not  heard  me  complain, 
and  complain  loudly,  of  the  misrepresen- 
tation that  1  had  to  encounter,  and  that 
there  was  no  man  in  England  who  had. 
been  so  much  misrepresented  through 
the  medium  of  the  press  as  I  had  P — You 
have. 

Have  you  not  heard  me  in  the  most 
emphatic  and  convincing  language  that  it 
was  possible  for  a  man  to  use,  endeavour 
to  point  out  to  the  people  the  folly  of 
violating  the  peace  in  any,  the  slightest 
respect  P — ^You  have. 

Do  you  know  a  man  of  better  character 
in  the  world  than  James  Leach  f — I  do 
not,  sir. 

How  long  have  you  known  him? — 
Several  years. 

About  what  time  was  tranquillity  re- 
stored in  Manchester? — ^Very  soon  after 
the  conference. 

I  will  ask  you,  as  an  honest  man, 
whether  or  no  you  think  that  the  object 
of  the  conference,  and  the  tendency  of  the 
speeches  made,  was  to  preserve  the  peace, 
and  to  keep  the  people  out  of  violence  P — 
I  believe  it  was. 

Now,  sir,  I  place  before  you  a  file  of  the 
Evening  8tar(a)  of  the  14th  of  September 
1842.  Was  the  address  of  the  South  Lan- 
cashire delegates  to  their  constituents 
written  by  you  P — It  was. 

The  file  of  the  above  newspaper  was  pot 
in,  and  the  officer  of  the  Court  read  the 
address,  which  was  signed  by  Cartledge  as 
secretary. 

'* .  .  .  the  only  things  which  keep  the 
present  unjust  laws  of  England  in  operation  are 
the  enormous  physical  force  powers  of  the  ruling 
few,  and  the  disunion  of  the  working  many. 
Under  these  it  is  most  politic  to  keep  within  the 
grade  of  the  law,  if  possible,  though  all  must 
admit  that  this  is  veiy  difficult.  What  may  be 
quite  legal  in  one  is  treason  in  another  un- 
fortunate wight.  The  fact  is,  there  is  one  law 
for  the  rich,  and  another  for  the  poor.  Nothing 
can  more  clearly  evince  this  than  the  conduct  of 
the  powers  that  be  during  the  last  six  months. 
Whilst  the  tools  of  the  rich  Anti-Corn  League 
were  going  through  the  land,  pouring  forth  their 
inflammatory  moonshine,  advising  the  people 
to  repeal  the  Corn  Laws,  even  by  the  point  of 

1  (a)  A.  London  evening  paper  which  for  a 
few  months  advocated  Chartist  principles.  It 
passed  into  Conservative  hands  February  1 , 1 843, 
and  soon  afterwards  ceased  to  appear. 
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the  sword — to  go  in  thoutandfl,  and  tens  of 
thouMnds,  Mid  demand  bread — to  destroy  tbe 
bread-taxers  root  and  branch.  .  .  .  Yet  no 
warrants  are  issued  for  speaking  sedition,  neither 
are  they  arrested  for  conspiring,  even  when  the 
machinations  of  these  men  produced  the  late 
strike,  so  long  as  it  was  likely  that  it  could  be 
used  for  the  accomplishing  of  the  schemes  of 
the  free-trade  gentry ;  there  is  nothing  talked  of 
but  how  they  must  support  the  people  by  thest* 
lovers  of  fair  play.  No  sooner  do  the  bravo 
and  honest  trades  of  Manchester  declare  for 
principle,  and  the  people  in  every  part  respond 
to  the  call — ^no  sooner  is  the  tocsin  of  the  Char- 
tor  sounded — ^no  sooner  is  the  breaking  of  the 
bonds  of  the  slave  proclaimed,  than  the  middle 
class  unite.  The  press  marks  the  victims.  The 
Government,  strong  in  arms,  sends  forth  the 
harpies  of  the  law  to  peize— spies  to  concoct 
and  convict,  and  thus  endeavour  to  stifle  free 
discussion,  and  put  down  democracy.  •  .  . 
The  bar  is  showering  torrents  of  misrepresentation 
to  induce  middle  class  juries  to  convict  your  best 
friends ;  whilst  the  bench  is  waiting  with  anxiety  to 
dungeon  and  expatriate  those  who  have  pos- 
sessed so  much  of  the  milk  of  human  kindness 
as  to  declare  for  right  against  might." 

Now,  Mr.  Cartledge,  on  your  oath,  was 
not  that  address  sent  to  tbe  Evening 
Star  becaase  the  Northern  Star  refused  to 
publish  it  P — I  sent  copies  to  both. 

Did  it  appear  in  the  Northern  Star  ? — I 
believe  it  did. 

Do  not  you  know  that  it  did  not,  and 
that  there  were  complaints  in  conse- 
quence P — The  complaint  was  that  the 
names  were  omitted. 

Attorney  General:  Have  you  dene  with 
itP 

O'Coymor:  It  never  did  appear. 

Attorney  Oen,eral:  The  witness  says  it 
did  appear,  but  the  names  did  not  appear 
to  it. 

O'Connor:  It  never  did  appear. 

BoLFE,  B. :  He  says  he  does  not  know. 

Oeorge  Barlow. — Examined  by  Hildyard. 

[Formerly  apprentice  to  the  printer, 
Turner,  Spoke  to  M'DoualVa  coming  to 
see  the  proof  of  the  executive  placard,  and 
directing  it  to  be  sent  to  Nohlett*8  as  soon 
as  it  was  ready.  M^Douall  came  on  the 
I7th,  and  wanted  a  part  taken  out,  as  it 
might  bring  some  trouble  on  them.  As 
it  would  have  given  a  great  deal  of  trouble 
to  take  it  out,  ho  consented  to  let  it 
stay  in. 

Thomas  Sutton,  formerly  apprentice  to 
Tumor,  spoke  to  taking  the  MS.  to 
M'DouaU  at  Leaches  for  ezplauations,  and 
to  seeing  M*Douall  correct  the  proofs  at 
Turner^a  on  the  evening  of  the  17th. 
Witness  identified  the  corrected  proof. 
M*DouaJl  ordered  100  copies  to  be  struck 
off  and  given  to  tbe  posters. 

John    Heap,   constable  of  Todmorden, 


rke  to  finding  a  parcel  of  p^en  (vro- 
jed)  in  the  house  of  the  aefcmiimirt 
Brooke  at  Todmorden*  wheu  mrtoBUn^  lam 
in  September. 

Luke  Barker,  a  schoolmaHtrw  at  Tod- 
morden, identified  some  pencil  notes, 
found  amonff  the  papers  as  beii^  in 
Brooks*s  handwriting. 

Eashoood,  a  solicitor,  spoke  to  decipher- 
ing the  pencil  notes,  and  prodnoed  a  eopr, 
which  he  declared  to  be  aocurale.] 

Hildyard:  And  now,  my  Lord,  I  x>ro- 

pose  to  hand  up  the  pencilling  to  your 

I  Lordship.      The  witness  will    read    the 

,  copy,  and  then  your  Lordship  will  be  ftfale 

i  to  sec  whether  it  is  oorrect.    My  Lofd, 

you  will  see  it  begins  at  August  16,  at 

the  top  of  the  right-hand  corner. 

Witness : — 


*<  Moved  by  lit,  I>oyle,  that  Mr.  OH 
is  invited  here  by   Mr.  Hill.    Moved  by  Dr. 
M'Douall " 

KoLFB,  B. :  Dr.  P    That  is  not  here. 
Dufidas :  Then  I  object  to  the  copy. 
BoLFE,  B. :  Well)  I  wiU  read  if  I  cait. 

Witness  proceeds : — 

"  That  the  delegates  give  a  small  report  of 
the  position  of  their  districts.  Adjourned  to 
nine  o'clock  to-morrow  morning. 


<4 


▲T  A   MBBTIKO   CAXLBD   BSTSCIALLT. 


"  Resolved  : — *  That  each  person  have  only 
one  vote.* — (That  is  what  it  is) — '  At  the  ad> 
joumed  meeting  on  August  the  I7tli,  where 
many  fresh  delegates  were  admitted.' 

*'  Moved  by  O'Connor,  and  passed,  that  each 
speaker,  when  making  a  motion,  shall  have  five 
minutes  to  speak;  and  when  replying,  twp 
minutes ;  and  that  each  person  have  five  f^i'nttta 
allowed.  That  the  address  be  read — moved  by 
O'Connor. 

"  B.  H.  Bairstow,  Bristol,  22,000  persons.** 

— That  is  the  population,  my  Lord. 

"  '  There  to  be  a  desire  to  aid  the  movement 
for  the  Charter — all  the  woiking-party  would 
not  carry  out  the  present  movement,' 

''John  Massey,  Newton  Heath:  'They  was 
turned  out  for  wages,  but  do  think  that  it  would 
substantially^—* 

'*Mr.  Fletcher,  Bradford,  15,000  present  at 
the  meeting  on  Sunday  :  '  The  resolutions  were 
for  the  Charter.  Todmorden  people  and  as  were 
coming  into  Halifax  at  the  same ' 

"  Bev.  W.  Hill,  Heckmondwike:  *  The  people 
do  not  wish  to  connect  themselves  with  Uie 
strike.* 

"John  Smith,  Leeds,  80,000  people:  'The 
feeling  would  be  against  the  strike.' 

'*  Thomas ,  Oldham:  <  A  division.' 

"  Thomas  Frazer,  Leeds  district;  *  The  co" 
are  determined  to  c-a^r.' 

"  John  Hallison,  Stockport:  '  Besolyed, ii^ 
go  to  their  work  until  this  conference  end' 
At  another  meeting  passed,  that  they  stand  o 
for  the  wages,  &c.' 

**  James  Taylor,  Ashton-nnder-Lyne  ;  '  M 
ters  and  shopkeepers    had  a  meeting — »' 
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meeting  passed,  that  the  Charter  be  agitated 
for.' 

*'  James  Hoyle,  Salford :  '  Seyeral  mills  have 
commenced ;  the  wages  the  same.' 

"  James  Thornton,  Bolton :  '  Great  many  went 
in  this  morning.' 

"John  Norman,  Warrington:  *If  the  turn- 
out goes  on  generally,  they  will  come  out 
and' 

"  William  Clark, :  « Opposed  to  connect- 
ing this  movement  with  the  Charter.' 

« ,  Dewsbnry :  *  We  turned  out  on  Thurs- 
day, and  have  been  cautious  some  time,  but  we 
are  now  determined  to  go  for  the  strike  being 
connected.' 

"John  Shaw,  Huddersfield:  *The  town  was 
in  a  state  of  confusion,  and  they  do  not  wish  to 
connect  themselves  with  the  strike.' 

"  Christopher  Doyle,  Manchester  :  *  They  are 
detennined  to  stand  out  until  the  Charter." 

"  James  Grosby,  Hull :  *  Are  not  expected  to 
take  any  part  in  the  strike.' 

" Moved  by  Doctor  M*Douall :  'That  there 
be  nothing  published  but  the  resolutions.' 

"  Thomas  Cooper,  Leicester  :  •  The  men  will 
cease  to  work,  if  the  conference  recommended 
they  want  to  fight  in  the  Potteries.' 

"William  Beesly,  Ijancashire  :  'Never  trust 
those  who  hunt  so  much  for  Fisical.' 

•*  Feargus  O'Connor,  Nottingham :  *  Thty  are 
in  a  good  position.' 

"  James  Chippendale,  Hali&x  :— - 

"  G.  J.  Harney,  Sheffield  : 

**  Samuel  Parks,  Sheffield  :  *  No  connexion 
with  the  middle  class.'  " 

O^Connor :  I  beg  leave  to  ask  the  AUor- 
ney  General  how  ho  intends  to  put  in  these 
papers — whether  as  narratives,  admis- 
sions, or  confessions  ? 

BoLFB,  B. :  These  are  papers  found  on 
the  party  apprehended. 

0  Connor :  But,  my  Lord,  they  are  mere 
narratives  of  what  occurred,  and  are  not 
admissible  except  on  the  party  on  whom 
they  were  found. 

EoLFE,  B. :  How  can  other  parties  object 
as  to  what  evidence  may  be  brought  agamst 
Brooke  ?  In  all  cases  of  conspiracy  there 
are  proofs  advanced  which  may  not  be 
brought  against  other  people.  This  is 
evidence  against  Brooke* 

Dundas :  I  suppose  this  is  similar  to  the 
case  of  King  v.  Watson,{a)  where  the  ques- 
tion was  raised  whether  the  confessions 
of  a  co-conspirator  could  be  given  in  evi- 
dence at  all. 

RoLPB,  B.:  The  question  is  there,  whe- 
ther or  not  they  were  in  possession  of  that 
evidence  at  the  time  the  partv  was  appre- 
hended? If  time  elapses  between  the 
apprehension  of  the  partv  and  his  being 
taken  away,  and  you  find  documents  after- 
ward in  his  possession,  non  constat ;  but 
they  came  there  afterwards.  The  late  cele- 


(a)  82  St.  Tr.  860. 


brated  case  of  Barratt  And  Mayle{a)  is 
similar  to  this ;  there  the  documents  were 
found  in  the  possession  of  the  prisoner,  as 
in  the  present  instance  in  the  moment  of 
his  apprehension. 

"Richard  Otley,  Sheffield:  *  They  do  not 
agree  to  come  out  for  physical  force.' 

"Thomas  Railton,  Joiners  and  Carpenters, 
Manchester  :  *  They  have  come  out  for  the 
Charter.' 

"Jamefi  Cartledge,  Mosley  :  'They  agree  to 
make  the  move  into  a  Charter  movement' 

"  Bobert  Bamsden,  Manchester :  *  Youths.' 

"  James  Mooney,  Colne,  22,000  persons :  *  They 
are  wishful  to  join  the.  present  movement  into  the 
Charter.' 

"  James  Arthur,  Newcastle  :  '  We  determine 
to  take  advantage  of  the  present  movement.' 

"  Bernard  ]^*Cartney,  Liverpool  :  '  Apa- 
thetic' " 

BoLVB,  B. :  Here  you  are  getting  beyond 
me. 

"  Thomas  Mahon,  Stalybridge  :  *  Charter 
thrown  overboard.' 

**  John  Leach,  Hyde  :  '  They  are  determined 
—keep  out  for  the  Charter.'  " 

EoLFE,  B. :  I  cannot  make  that  out. 

WUnese :  There  is  a  great  difference  in 
the  light,  my  Lord. 

"  David  Morrison,  Eccles:  •  Grood  feeling  pre- 
vails with  regard  to,  and  they  think  it  would  be 
best  to  go  for  the  whole  Charter.' 

"John  Lomaz,  Burnley:  'Some  have  gone 
in.' 

**  Moved  by  Mr.  Bairstow,  and  seconded  by 
Mr.  O'Connor." 

BoLTE,  B. :  Unless  it  is  very  important 
perhaps  we  might  dispense  with  reading 
the  remainder ;  these  notes  are  so  daubed 
and  smeared  it  is  very  difficult  to  make 
them  out. 

Attorney  General:  I  entirely  accede  to 
your  Lordship's  suggestion ;  if  your  Lord- 
ship does  not  see  at  once  what  it  is,  I  at 
once  accede. 

HUdyard :  You  will  see,  my  Lord,  that 
it  was  afterwards  moved  by  Dr.  M*Douall, 
and  seconded  by  Mr.  McCartney,  and  car- 
ried— **  That  we  abstain  from  intoxicating 
drinks." 

BoLPE,  B. :  I  suppose  all  the  Attorney 
General  wants  to  show  is  this — ^that  there 
was  found  in  the  possession  of  this  man, 
when  ho  was  taken,  a  narrative  of  what 
occurred  at  the  meeting  of  delegates. 

Attor7iey  General :  Yes,  my  Lord. 

IWortley  was  proceeding  to  examine  the 
witness  as  to  the  mob  seen  at  Todmorden, 
but  the  witness  declined  giving  any  evi- 


(rt)  9  C.  &  P.  387.  Cited  as  Bianchard  v. 
Sidney  in  O'Connor's  report,  but  no  such  case 
has  been  identified.  See  also  Bex  v.  Tooke,  25 
St.  Tr.  120-123 ;  and  Bex  v.  Wation,  82  St.  Tr. 
349,  351. 
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dencc  in  that  respect,  on  the  gronnd  that 
ho  had  been  in  Court  and  heard  the  evi- 
dence, on  the  understanding  that  he 
would  not  be  examined  an  to  anything 
except  the  papers  he  had  to  produce.] 

William  Rfap. — Examined  by  Sir 
O.  Lewin. 

[Spoke  to  a  meeting  at  Todmorden  on 
August  18.  Itohert  Brooke  was  speaking 
when  I  arrived.  He  said  he  had  been 
at  the  delegate  meeting  at  Manchester; 
and,  while  there,  there  came  three  letters 
from  a  man  whose  name  he  would  not  tell. 
The  first  letter  said  the  writer  had  ten 
thousand  men  to  back  him,  the  second 
said  he  had  got  fifteen,  and  the  third  said 
he  had  got  thirty.  He  said  they  were 
gone  to  Leeds,  and  had  driven  the  bsjracks, 
and  were  masters  of  the  town  at  that 
minute.    Brooke  says  : — 

"  Now,  my  friends,  we  shall  all  stand  firm. 
I  move  that  we  never  go  to  work  any  more  till 
the  Charter  be  got.  TerhapH  ^ome  of  yon  can- 
not do  without  working;  but  I  will  tell  you, 
you  must  go  to  the  overseei  s ;  and  if  those 
won't  relieve  you,  we'll  try  some  means  else." 

Brooke  made  a  motion  that  they  should 
meet  that  evening  near  the  railway  arches 
at  Todmorden.   Brooke  is  a  schoolmaster.] 

Cross-examined  by  Dutidas. 

Did  you  take  anv  notes  P — No. 

You  carried  all  this  in  your  head  for 
five  or  six  months  ? — No,  I  bore  it  in  my 
mind  till  I  got  to  Todmorden,  and  set  it 
down  in  Todmorden. 

Is  it  not  from  what  you  remember,  and 
not  from  what  you  set  dovm,  that  you  now 
speak P — No;  I  remember  it,  but  I  set  it 
down  too. 

Well,  where  is  your  paper  P — (Witness 
Jiands  a  paper,  contaimng  his  notes,  to 
JDundas.) 

Attorney  General :  The  notes  that  he 
does  not  refer  to,  you  have  no  right  to  call 
for. 

James  Wilcox. — Examined  by  the  Attorney 

OeneraL 

[Spoke  to  taking  candles  to  the  Chartist 
newsroom  in  Ashton  ou  August  2  or  3. 
Pilling  was  there,  and  was  talking  about 
the  heading  of  a  placard.  He  said  it 
should  be  headed,  "  The  day  of  reckoning 
is  nigh."] 

Cross-examined  by  O'Connor, 

I  believe,  Mr.  Wilcox,  during  the  whole 
time  of  these  disturbances,  you  were  very 
uneasy  in  your  mind  P — Yes,  sir. 

Did  you  ever  attend  any  of  the  meetings 
of  shopkeepers  P — Yes,  I  did. 


Did  jon  ever  attend  any  otber  meet- 
ings P — Yes,  I  did  ;  two  or  three  others. 

Any  of  the  Com  Law  League  ? — I  did 
not. 

Did  you  ever  complidn  that  the  working 
people  were  unfairly  got  out  of  tbeir  work, 
and  that  then  the  parties  who  got  tbem 
out  turned  against  them  P — ^Yes. 

You  are  a  shopkeeper,  I  believe,  at  Afh- 
ton  ? — Yes. 

Did  yon  think  that  the  treatment  re> 
ceived  by  the  turn-outs  was  so  bad  that  it 
was  your  duty  to  make  a  representatioii 
of  it  to  the  Government  P — ^Yes,  I  did- 

Had  you  heard  from  any  of  the  manu- 
facturers, Mr.  Wilcox,  previously  to  the 
turn-out,  that  there  were  to  be  three  re- 
ductions  of  wages  before  Christinas  ? — 
Not  from  the  manufacturers  themselreB. 

Was  it  a  prevailing  report  in  Ashton  r 
— It  was  a  prevailing  report. 

Who  told  you  this  P — It  was  a  certain 
gentleman  who  had  a  corrcBpondcnce«  and 
he  was  a  member  of  their  news-room. 

Whose  news-room  P — The  Com  Law 
Le^ne  news-room  he  told  me. 

What  did  you  hear  from  him  ? 

Attorney  General:  No,  really;  I  most 
interpose.  My  Lord,  do  you  think  this  an 
important  thing  P 

O'Connor:  My  Lord,  we  are  charged 
here  with  conspiring  together  for  a  certain 
period ;  and,  being  charged  with  conspi- 
racy, I  submit  that  it  is  the  Attorney 
GeneraVs  duty  to  show  who  originated 
that  conspiracy.  The  third  and  fourth 
counts  charge  us  with  having  continued  a 
conspiracy  then  in  existence.  I  am  now 
about  to  show  who  were  the  originators  of 
this  conspiracy ;  and  I  think,  upon  the 
law  of  presumption,  that  this  is  fair  to 
give  evidence  of  at  this  time. 

BoLFE,  B. :  You  are  asking  him  what  a 
certain  person,  who  was  a  member  of  the 
news-room,  told  him  with  regard  to  the 
manufacturers  in  the  neighbourhood.  And 
it  was  to  that  I  understood  the  objection 
to  apply. 

Attorney  General:  I  must  object,  my 
Lord,  to  the  mere  understanding  of  this 
witness,  as  derived  from  no  authentic 
source.  I  shall  object  now  as  being  wholly- 
irrelevant  ;  and  if  derived  from  some  per- 
son with  whom  he  had  any  communication, 
still  I  must  object  to  that. 

BoLPE,  B. :  I  do]  not  know  that  it 
strictly  evidence,  but  statements  have  bt 
received  several  times  as  to  what  was  t 
prevailing  notion  among  the  workmen. 

O'Connor :  That  was  the  question  I  p_. 
to  him,  my  Lord.     "  What  was  the  pi 
vailing  notion  among  the  workmen  at  t 
time  P  "     They  understood  that  there  wer 
two  or  three  reductions  to  be  made  befor 
Christmas. 
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BoLFE,  B. :  It  musfc  not  be  taken  that  I 
lay  this  down  as  a  rale. 

O'Connor :  Precisely,  my  Lord,  and  this 
is  the  Attorney  GeneraVs  own  witness. 

Attorney  General:  That  does  not  vary 
the  rules  of  evidence. 

O'Connor  {to  witness) :  Now,  did  you 
complain  yourself  that  it  was  a  conspiracy 
against  the  Chartists  P — To  whom  P 

Did  you  complain  that  it  was  a  conspi- 
racy got  up  by  other  parties  to  injure  the 
Chartists,  and  further  the  agitation  for  a 
repeal  of  the  Com  Laws  P — I  cannot  say 
that  I  ever  mentioned  it  in  that  way. 

In  what  way  did  you  mention  it  r  Tell 
us  what  your  own  opinion  was  P — My 
opinion  was  that  there  were  parties  in 
Ash  ton  that  were  desirous  to  bring  about 
a  tumult,  in  order  to  stop  the  Chartists 
from  having  their  meetings. 

What  party  in  Ashton  did  you  attribute 
that  to  P 

Attorney  General :  Why,  really,  my 
Lord— — 

BoLPE,  B. :  Why,  Mr.  Attorney,  I  think 
that  is  just  as  good  evidence  as  the  other. 

Attorney  General:  I  cordially  assent  to 
that,  my  Lord,  that  it  is  just  as  good. 

O'Connor:  As  good  as  Brooke  having 
both  legs  lame ! 

EoLFB,  B.  {to  the  witness) :  If  you  under- 
stand the  fact,  we  may  as  well  have  it  at 
once.  You  mean  to  say  the  Anti-Corn 
Law  League  P — Yes,  and  I  will  give  you 
my  reasons 

Attorney  General :  We  do  not  want  your 
reasons,  but  your  facts. 

O'Connor :  Surely  you  do  not  object  to  a 
man  giving  his  reasons  for  what  he  does  P 

Witness :  I  was  in  company  with  a  cer- 
tain gentleman/ and  he  told  me — observe, 
I  will  tell  you  what  was  the  reason  that 
brought  me  into  his  company — ^he  told 
me  there  would  be  three  reductions  be- 
tween that  and  Christmas ;  and  that  the 
Chartist  institution  would  be  broke  up, 
and  there  would  then  be  nothing  but  the  : 
Com  Law  League  and  the  Tories ;  aud, 
he  says  to  me,  **  Which  of  these  two 
parties  will  you  take  P  " 

£1  frequently  read  your  paper,  the 
Northern  Star;  and  I  alwaj'S  found  that 
your  advice  was  to  keep  the  peace,  and  to 
take  care  that  they  wore  not  led  into  any 
snare  or  trap.  J 

You  spoke  of  your  desire  to  go  and  see 
the  authorities  in  London,  in  consequence 
of  the  manner  in  which  the  people  were 
treated,  and  to  represent  the  entire  to  Sir 
James  Graham? — ^Yes. 

Did  you  go  to  London  P — I  wont  as  far 
as  BirmiDgbam,  on  my  way  to  London. 
There  I  wrote  a  letter  to  Sir  James  Gra- 
ham, telling  him 

Attorney  General:  That  we  must  not 
have. 


O'Connor  :  Telling  him  what  P  Surely 
we  may  have  a  letter  written  by  the  wit- 
ness for  the  Crown  ? 

Attorney  Ge^ieral :  No,  no ;  you  cannot 
have  that. 

O'Connor :  Does  not  your  Lordship  think 
that  a  letter  written  by  the  witness  him- 
self  

EoLFE,  B. :  No,  you  cannot  have  the 
correspondence. 

O'Gownor :  Then  you  did  not  see  Sir 
James  Graham? — No. 

Or  Sir  Robert  Peel  .^— No. 

Then,  when  you  got  to  Birmingham, 
you  turned  back  P — Yes. 

Attorney  General :  My  Lord,  I  will  say 
tliis,  that,  if  Mr.  O'Connor  had  been  en- 
titled to  ask  Sir  James  Graham  to  state 
the  contents  of  that  letter,  or  to  produce 
it  under  a  duces  tect/nn,  then  I  would  have 
no  objection  to  have  it  produced,  but  I 
wish  Mr.  O'Connor  to  oe  in  the  same 
situation  as  if  Sir  James  QraJiam  were 
standing  hero  in  Court,  to  answer  his 
questions. 

O'Connor :  As  a  Privy  Councillor,  I  do 
not  think  I  could  ask  him. 

BoLFE,  B. :  Just  so ;  and  if  Sir  James 
Grah<im,  on  being  asked  for  that  letter, 
were  to  say,  "  I  received  this  letter  in  my 
official  character,  and  I  think  it  not  for 
the  public  interest  that  I  should  produce 
it,''  that  would  have  been  sufficient  to 
shut  it  out.  Suppose,  Mr.  O'Connor,  you 
had  said  to  Sir  James  Graham,  **  Produce 
that  letter,"  and  he  replied,  **No,  1  will 
not ;  I  received  it  in  my  official  character 
as  Secretary  of  State,  and  I  think  it  would 
be  injurious  to  the  public  interest  to  pro- 
duce it." 

O'Connor :  I  quite  see  the  nature  of 
your  objection,  and,  therefore,  I  shall  not 
press  for  the  production  of  the  letter. 

Samuel  Highley. — Examined  by 
Hildyard, 

[A  cotton-spinner,  havinp^  a  mill  at  Glos- 
sop.  Spoke  to  his  mill  bemg  closed  from 
the  10th  to  the  26th.  On  the  30th  it  was 
attacked  by  a  mob,  who  only  retired  when 
fired  on. 

Harry  Lees  And  Robert  Newton  identified 
certain  letters  as  being  in  the  handwriting 
of  the  defendant  Lewis, 

Thomas  Rhodes,  recalled,  spoke  to 
Lewis's  admission  that  he  was  a  delegate 
at  Manchester,  and  there  voted  for  the 
Charter.] 


Monday,  March  6,  1843. 

O'Connor :  My  Lord,  I  wish  to  make  an 
observation  in  reference  to  a  violation  of 
the  rule  laid  down  by  your  Lordship, 
respecting  the  keeping  of  witnesses  out  of 
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Court.  I  do  not  intend  to  bring  the 
matter  formally  before  yonr  Lordship,  bat 
I  wish  to  take  an  opinion  on  it.  Your 
Lordahip  made  a  rale  that  all  the  wit- 
nenses  anon  Id  leave  the  Court,  and,  I  take 
it,  that  that  rule  was  intended  for  the 
protection  of  the  parties  concerned;  and 
that  nothing  should  be  done  to  interfere 
with  it.  Now,  my  Lord,  1  am  prepared 
to  ehow  that,  invariably,  half  an  hour 
1)efore  the  witnesses  are  brought  into 
Court  to  be  examined,  a  Mr.  /rtcm,  whoi»e 
name  appears  frequently  in  this  cause, 
gets  possession  beforehand  of  the  person 
who  is  to  give  eridence,  and,  having  exa- 
mined him,  then  instructs  the  witness 
about  to  be  called.  I  wish  now,  my  Lord, 
to  give  notice  that  it  is  my  intention  to 
prefer  a  charge  of  subornation  of  perjury 
against  one  of  the  parties.  I  know,  my 
Lord,  I  cannot  now  bring  the  matter 
formally  before  the  Court. 

RoLFE,  B. :  Really  it  is  seldom  that  the 
turning  of  witnesses  out  of  Court  is  pro- 
ductive of  any  good.  I  cannot  prevent 
them  from  communicating  with  one  an- 
other. 

Attorney  General :  My  Lord,  I  wish  the 
matter  were  brought  formally  before  your 
Lordship.  It  is  quite  competent  for  your 
Lordship  to  send  for  that  man,  and  ask 
him  if  he  has  done  what  Mr.  0* Connor 
alleges.  If  your  Lordship  sees  no  objec- 
tion, I  would  implore  your  Lordship  that 
this  may  not  go  to  the  public  without 
denial.  I  believe  there  is  not  a  syllable  of 
foundation  for  it. 

0*Connor :  I  can  prove  it. 

BoLFE,  B. :  I  cannot  do  that.  It  must 
not  be  taken  to  be  either  the  one  way  or 
the  other.  We  have  ample  enough  on  our 
hands,  without  trying  collateral  questions 
as  to  subornation  of  perjury.  It  must  not 
be  taken,  because  I  say  that,  that  I  would 
give  the  least  countenance  to  any  such 
conduct. 

Edwin  Shepherd. — Examined  by  Wortley. 

[Spoke  to  disturbances  in  Blackburn  on 
August  15  and  16.  The  mob  attacked  the 
mills,  and  the  magisti-ates,  with  the  assis- 
tance of  the  military,  took  forty  into  cus- 
tody on  the  15th  and  sixty  on  the  16th. 
The  executive  placard  was  posted  in  the 
town.] 

WilUam  Oriffin. — ^Examined  by  the 
Attorney  Oenerod, 

[I  am  a  reporter,  and  have  lived  for  the 
last  six  or  eight  months  in  Manchester.  I 
reported  for  the  Northern  Star  the  political 
movement  of  the  country.  I  was  present  at 
a  meeting  of  the  delegates  in  conference  at 
Seholefield's  Chapel  on  August  17.  O'Con- 
nor, M'Vottall,  Bairetow,  Jainea  Leach^  and 


John  Leaek^  Arthur,  Bev,  W.  HUl,  WOUm 
Be^sley^  Giorge  Julian  Harney,  Parbtm^ 
Otleff,  Bailion,  Morrimm,  Arrau,  Cooper, 
and  a  boy  cailing  himself  EamBdmm^  a 
delegate  from  the  youths,  were  ihiete. 
CamjMl,  Hoyle,  M^CaHney,  Not  wiaii, 
Shevington,  Brooks  of  Todmorden,  snd 
Mooney  from  Golne  were  also  there. 
Bairstmr  proposed,  and  0*(7ofifior  seeonded. 
the  resolution  which  ajmeared  in  tbe 
Northern  Star  of  the  20th.  Hili  and 
Parkee  proposed  amendments.  HUFs  was 
not  to  recommeod  the  strike ;  it  amounted 
to  a  negative  of  the  resolution.  Twenty- 
eight  or  twenty-nine  were  in  favcHir  of  the 
original  resolution,  and  eight  or  nine 
against  it.  I  got  a  printed  copy  of  tlie 
resolution  next  day.  It  was  understood 
that  the  minority  were  to  be  bound  by  the 
majority.  ^  It  was  mooted  and  none  ob- 
jected to  it.  An  address  was  proposed. 
I  did  not  take  a  note  of  it,  because  I  knew 
I  could  not  publish  tlie  speeches,  and  that 
I  would  get  the  resolutions  and  addreeses. 
The  address  was  read.  I  afterwards  made 
two  copies  of  the  original  address,  which 
was  put  into  my  hands  by  Mr.  i'earyug 
O'Connor.J 

O'Connor :  He  is  now  speaking  of  the 
address  published  in  the  Northern  8iar. 

[I  went  with  William  HUl,  and  wrote 
two  copies,  after  the  conference  was  over 
I  went  to  his  hotel,  and  wrote  two  oc^ies ; 
one  of  these  copies  was  for  the  Northern 
Star,  and  the  other  for  the  BrUi$h  Btaieg'- 
man.  The  copy  in  the  Northern  Star  is 
correct.! 

Cross-examined  by  Baines, 

[I  was  employed  on  the  Northern  Star 
until  the  beginning  of  June.  I  was  secre- 
tary to  the  Hunt  memorial  committee.] 

l^ow,  do  you  remember  yourself  sng- 
gestin^  to  Mr.  Scholefield  the  expediency 
of  having  a  meeting  of  delegates,  for  the 
purpose  of  their  Ijeing  present  at  the 
opening  of  Hunt* 8  monument  P — I  do. 

And  was  it  not  another  part  of  your 
suggestion,  that  the  delegates  should  also 
consider  the  differences  existing  at  that 
time  among  the  leaders  of  the  Chartist 
body  P — It  was. 

Was  it  another  object  the  delegates  had 
in  view  to  consider  the  reorganisation  of 
the  Chartist  bod^,  and  see  if  there  was 
anything  in  it  illegal  P — ^That    was 
view. 

And  you  thought  it  right  to  oomn^ 
cate  that  to  him  P — Yes. 

No  doubt  your  view  was,  that  — 
might  be  a  review  of  the  organisatioi 
the  Chartist  body,  to  see  if  there  was  9 
thing  whatever  illegal  in  it  P— Yes. 

BoLPB,  B. :  That  is,  if  there  was  ^ 
thing  illegal;  I  suppose  with  a  vier" 
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altering  it  if  there  was  P— If  found  neces- 
sary. 

ISckolefield  did  not  attend  the  mooting 
as  a  delegate  or  take  part  in  the  proceed- 
ings. I  should  think  he  was  attending 
to  his  ordinary  vocations.  He  passed 
throngh  the  chapel  occasionally.  The 
delegates  sat  for  six  or  seven  hours. 

.Oross-examined  by  Murphy, 

I  left  Mr.  0^ Connor* 8  employment 
yoluntarily.  I  gave  him  notice  that  I 
should  leave  if  he  would  not  tell  me  who 
were  complaining  of  me. 


Cross-examined  by  0* Connor, 

I  gave  you  notice,  because  you  said 
that  parties  had  made  complaints  of  my 
reporting,  and  you  would  not  give  me 
their  names.  I  did  not  write  to  you  for 
money  to  go  to  America  because  Inspector 
Irwin  was  tampering  with  me,  but  I 
wrote  for  money  that  was  owing  to  me.J 

Now,  Oriffin,  you  have  been  an  active 

member  of  thje  Chartist  movement  P — Yes. 

Did  you  ever  yourself  recommend  any 

means  being  resorted  to  except  peaceable 

and  quiet  means  P — I  never  did. 

That  you  swear  on  your  oath  P — I  swear 
it  on  my  oath. 

Do  you  know  Hitchin  and  Doolan? — 
Yes. 

Of  what  town  are  they  P— Of  Stockport, 
I  think. 

Do  you  know  where  the  workhouse  at 
Stockport  is  situated  P — Yes. 

On  your  oath  did  you  ever  make  any 
application  to  those  two  men,  or  any  other 
two,  to  burn  down  the  workhouse  P — No, 
sir. 
That  you  swear  P — I  will. 
Upon  your  oath,  did  you  not  propose 
the  establishment  of  a  rifle  club  for  the 
youths,  and  that  you  would  procure  a 
sergeant  to  drill  them  P — This  is  the  first 
time  I  over  heard  of  such  a  thing. 

BoLPE,  B.  :  You  cannot  ask  a  great 
number  of  irrelevant  questions,  for  the 
Attorney  General  will  have  to  contradict 
them  afterwards,  and  the  examination  will 
then  be  interminable. 

0* Connor:  Why,  my  Lord,  I  thought 
the  witness  would  have  the  candour  to 
admit  the  fact. 

Now,  do  you  know  a  person  named 
Brooke  with  whom  you  worked  for  Mr. 
8cholefidd?--Yea, 

BoLTE,  B. :  That  is  not  the  Brooke  of 
Todmorden  P 

O'Connor :  No,  my  Lord.  Now,  did  you 
ever  tell  Brooke  that  you  would  be  a  nail 
in  O'Connor* 8  coffin,  and  that  you  had  it 
in  your  power  to  destroy  me  P — ^No,  but  I 
said  I  would  expose  his  conduct,  and  pub* 


lish  the  letters  I  had  written  to  him  which 
he  had  not  answered.  I  said  this  on  ac- 
count of  the  manner  in  which  you  had 
served  me. 

For  paying  you  your  wages  as  long  as 
you  had  oeen  in  my  service  ? — No,  sir  ; 
but  for  fetching  me  from  a  situation  in 
London,  and  then  leaving  me  to  starve. 
Did  not  you  give  me  notice  ? — Yes. 
Then  how  did  I  turn  you  out  to  starve  P 
— The  paper  was  continually  praising  me 
before  that,  and  Mr.  Hill  himself  said 
**  The  only  fault  we  have  to  find  with  our 
excellent  correspondent  is  that  he  is  too 
industrious." 

Well,  that  was  an  excellent  fault  P — You 
are  finding  fault  with  me  for  being  too 
industrious. 

Not  in  the  least,  sir.  But  you  swear 
you  had  no  conversation  with  Brooke 
except  that  P — No,  I  said  I  would  expose 
you  through  the  press  for  the  manner  in 
which  you  behaved  to  me. 

Did  not  you  say  in  Hargrave'8  house,  in 
Bi'own  Street,  that  you  would  be  revenged 
of  me  before  you  died  P — No,  I  never  made 
use  of  words  to  that  effect. 

[I  induced  Cartledge  to  give  evidence. 
I  told  him  there  was  a  long  imprisonment 
before  him,  and,  if  he  thought  proper,  he 
could  go  into  the  witness  box  instead  of 
into  the  dock.  This  was  after  I  had  seen 
Irwvrul 

You  have  attended  many  meetings  which 
I  have  attended  P — ^Yes. 

Now,  have  you  heard  me  complain  at 
every  meeting  that  there  was  no  man  in 
this  world,  whose  intentions  were  so  much 
misrepresented  as  mine  by  the  press  P — 
Yes. 

Have  you  not  heard  me  at  several  meet- 
ings tell  the  people  that  the  very  moment 
an  attempt  was  made  to  force  them  into  a 
violation  of  the  peace  and  they  consented, 
that  moment  their  cause  was  destroyed  P — 
I  think  I  have  heard  you  say  something  to 
that  effect. 

Now,  upon  your  oath,  have  I  not  made 
that  a  part  of  my  discourses  at  all  the 
meetings  I  have  been  at  P — If  those  were 
not  your  words,  they  were  the  spirit  of 
them. 

Latterly  has  it  been  so  P — I  have  heard 
you  speak  strongly  but  not  so  exciting  as 
some. 

But  you  say  the  general  tenour  of  all 
my  speeches  was  to  preserve  peace,  law 
and  order  P — ^Yes. 

Now,  Griffi/n,  I  ask  you  have  you  not 
heard  the  Northern  Star  and  myself  repro- 
bated for  not  allowing  the  people  to  go 
into  the**  strike"? 

Attorney  General:  My  Lord,  I  must 
object  to  that ;  it  is  exceedingly  vague. 

O'Connor:  The  Attorney  General  SiargeB 
the  Northern  Star  with  causing  the  str^e. 
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Hero  18  the  ro[K>rtcr,  and  I  want  to  fHow 
you  what  character  the  Xorthem  Star  has 
gained  for  iteelf  by  the  coarse  it  has  pur- 
sued. 

BoLFE,  B. :  What  the  AWtmsy  General 
charges  is  not  against  the  Northern  Star 
bat  a  particular  pm^sage  in  that  |>articnlar 
paper,  as  having  a  certain  tendency.  You 
may  take  that  paper,  and  show  that, 
taking  the  whole  togc^ther,  it  has  quite  a 
diHerent  bearing.  He  only  selects  one 
passage  from  that  paper,  and  shows  its 
tendency,  but  you  cannot  set  off  your 
exhortations  to  peace  and  quietness,  en 
other  occasions  as  against  exhortations 
to  the  contrary  contained  in  a  ])articular 
paper  which  the  Attorney  Genei\d  has  put 
in. 

O'Connor :  It  is  perfectly  competent  for 
me  to  put  all  my  acts  into  evidence  during 
the  period  from  the  1st  of  August  to  the 
Ist  of  October. 

Attorney  Gciicral :  In  my  opening  I  gave 
Mr.  O'Connor  credit  for  having,  on  various 
occasions,  exhorted  the  people  to  quiet 
and  peiice.  "What  I  object  to  now  is  that 
Mr.  O'Connor  asks  the  witness  if  he  has 
not  heard  that  complaints  have  been  made 
against  the  Northern  Star  for  having  done 
BO  and  so.  Mr.  O'Connor  s  general  cha- 
racter, or  the  general  character  of  his 
newspaper,  I  should  nob  object  to,  but  I 
object  to  what  other  people  said  about  it. 

BoLFE,  B. :  That  is  going  as  far  as  you 
can,  I  believe. 

O'Connor:  Very  well,  then,  I  do  not 
press  the  question. 

O'Connor:  I  believe  you  are  aware, 
Griffin^  that  very  angry  discussions  have 
taken  place  between  the  Corn  Law  re- 
pealers and  the  Chartists  daring  the  last 
year  and  a  half? — ^Yes. 

Were  you  present  on  one  occasion  when 
you  saw  me  knocked  down  three  times  and 
taken  out  of  the  meeting  bleeding,  in  con- 
sequence of  a  blow  on  the  temple  with  a 
stone  P — I  was  not  present,  you  had  sent 
me  to  Ash  ton  ;  but  I  heard  the  report. 

Were  you  before  the  magistrates  when 
I  appliea  for  protection  against  these  par- 
ties P — I  was  not. 

Is  it  the  general  feeling  in  Manchester, 
and  liave  you  not  known  it  for  two  years, 
that  the  working  classes  feel  that  the  police 
rendered  them  no  protection  P — Not  gene- 
rally. 

Has  it  not  been  stated  that  the  police- 
men were  the  bludgeon  men  of  the 
League  P 

Attorney  General :  I  must  object  to  that 
question.    It  is  really  out  of  all  character. 

O'Connor:  Were  you  at  a  meeting  in 
Stephenson's  Square  at  which  Mr.  Cohden 
and  others  attended  P — Yes. 

Did  you  see  the  authorities  there  ? — I 
did. 


Did  yoa  see  the  working  people  there? 
—I  did. 

Did  yoa  see  the  police  there  P — 1  did. 

Did  yoa  see  the  magislratea  there  ? — ^I 
did,  sir. 

What    oocarred  P— There 
deal  of  fighting,  and  a  row. 

On  whose  part  was  the  fighting  ? — I  did 
not  diatingoiah  the  party,  bat  I  under- 
stand  it  was  your  own  conntzynoen. 
(Laughter.) 

But  to  which  party  did  they  attach 
themselves  ? — I  anderstood  to  the Xjee^^ne. 

Then,  why  did  yea  net  say  so.  sir  ? — 
My  own  countrymen  are  always  famoos 
fellows  for  fighting.  it  was  my  own 
countrymen  who  knocked  me  down.  Did 
you  think  we  were  conspirators  when  we 
met? 

The  Attorney  GeJieml  objected  to  the 
question. 

BoLFE,  B. :  He  says  yoa  met  for  a  yrery 
laudable  purpose. 

Cross-examined  by  Bernard  iPCartney. 

Well,  Mr.  Griffin^  we  have  met  once 
more.  You  have  been  in  Ireland,  I  nnder- 
stand  ? — Yes,  sir. 

I  want  to  know  from  you  how  yoa  spent 
your  time  while  there  P  By  readmg,  writ- 
ing, and  moderate  exercises?  Were  yoa 
hunting,  fishing,  and  shooting? — I  was 
neither  fishing  nor  hunting. 

RoLFE,  B. :  Were  yoa  shooting? 

Witness :  Do  you  press  that  question  ? 

JSrCartney :  Yes. 

Witness :  I  have  been  shooting  at  times. 

At  what  small  parties  for  amasement 
have  you  been  ?  You  have  not  been 
engaged  in  any  way  directly,  or  indirectly, 
with  the  Irish  police  establishment  ? — I 
have  not,  sir. 

Are  you  aware  that,  throuffhont  the 
entire  of  the  counties,  which  have  been 
the  scene  of  the  late  disturbances,  the 
slightest  anticipation  of  this  strike  was 
entertained  when  this  conference  was 
called  together  P — I  do  not  think  there 
was  ;  it  never  came  to  my  knowledge. 

Now,  sir,  I  presume  you  have  some 
recollection  of  your  examination  in  the 
New  Bailey  Court  House  in  September 
last ;  in  October,  perhaps.  When  asked  in 
whose  handwriting  the  corrections  in  the 
address,  called  the  '*  Executive  Address," 
were,  what  induced  you  to  say  po'***- 
blank,  "  I  will  not  tell "  P— Because  I 
not  know. 

You  said  you  would  not  tell  because 
did  not  know  P — To  be  sure. 

And  why  was  it  necessary  for  yoa  to  , 
'*  I  will  not  tell,'*  seeing  that  you  did  : 
know? 

Attorney  General :  Was  that  examinat] 
taken  down  in  writing  P 

Witness :  Yes.   I  said,  "  I  will  not  teV 
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and  then,  beiog  pressed,  I  said,  **  Well,  I 
believe  it  is  Gartledge's.*' 

McCartney :  Just  listen  to  this  (reads) : — 

••THE  HUNT  MONUMENT  COMMITTEE- 

"  To  the  Chartists  of  Manchester  and  the  sur- 
rounding towns  and  villages. — The  committee 
appointed  to  superintend  the  erection  of  a  monu- 
ment to  the  memory  of  the  late  Henry  Hunt, 
Esq.,  feel  sorrow  at  having  to  inform  you,  and 
those  other  friends  who  had  intended  to  honour 
us  with  their  presence  at  the  procession  on  the 
16th  of  August,  that  after  duly  considering  upon 
the  present  awful  and  truly  alarming  state  of 
this  district,  and  after  every  member  present  had 
given  his  opinion  upon  the  matter,  the  following 
resolution  was  passed  unanimously  :  — 

"  That,  taking  all  things  into  consideration, 
the  committee  deem  it  the  most  advisable,  safe, 
and  judicious  course  to  be  pursued,  under  the 
circumstances,  to  abandon  the  procession  an- 
nounced to  take  place  on  the  16th  of  August ; 
and  that  the  I^ess  be  requested  to  insert  this 
resolution  and  short  address  in  their  current 
publications. 

"  The  dintrict  is  certainly  in  a  very  unsettled 
state,  and  the  members  of  the  committee  believe 
that  if  any  disturbance  ensued  on  that  day,  the 
enemies  to  the  Chartist  movement  would  snatch 
at  the  opportunity,  and  throw  the  blame  on  the 
conunittee  and  the  Chartists  generally.  They 
perceive  that  the  *  Manchester  Guardian  *  has 
already  began  to  charge  the  Chartists  as  the 
originators  of,  and  as  taking  part  in,  the  dis- 
turbances already  had.  A  charge  as  false  as  it 
is  cowardly  and  malicious." 


appeared.    Will  yon  please  to  read  the 
whole  of  it  ? 

Attorney  General :  No ;  my  Lord,  what- 
ever the  witness  wrote,  we  ought  to  have 
the  writing  here. 

Witness :  It  states  at  the  end  of  it  that 
it  was  written  at  the  express  wish  of  the 
HunVs  monument  committee. 

RoLPR,  B. :  Did  you  cause  it  to  be 
printed? — I  did  not,  the  Hunt's  monu- 
ment committee  did. 

WCartney :  Did  you  cause  it  to  be  pub- 
lished in  the  Northern  Star  ? — I  sent  it  by 
order  of  the  HimVs  monument  committee. 

And  it  was  published  P— Yes. 

Re-examined  by  the  Attorney  Gene^^al. 


Attorney  General:  My  Lord,  this  is  a 
long  question. 

M'Cartney:  It  is  almost  done  now,  Mr. 
Attorney  General. 

"  The  meeting,  respecting  the  monument,  will 
be  holden  on  the  16th  of  August,  in  the  Kev. 
James  Scholefield's  burial  ground,  Every  Street. 
The  ground  is  private  property ;  and  the  meet- 
ing will,  therefore,  be  strictly  safe  and  legal. 
The  delegates  are  expected  to  be  here,  accord- 
ing to  previous  announcement ;  likewise  Feargus 
O'Connor,  Esq.  The  tea  party  and  Iiall  will 
also  be  holden  in  the  evening,  for  which  all  due 
arrangements  are  being  made. 

**  In  adopting  this  course  the  committee  feel 
that  they  best  consult  the  interest  and  safety  of 
the  Chartist  cause.  Were  they  to  go  on  with 
the  procession,  and  bring  upon  them  the  inter- 
ference of  the  magistracy,  tumult  might  be  the 
consequence.  Life  would  be  endangered,  blood 
spilled,  and  our  righteous  movement  greatly 
endangered  and  retarded.  We  want  to  obtain 
the  Charter  by  moral,  peaceable,  and  constitu- 
tional means,  and  not  by  force  and  tumult. 
"  Signed  on  behalf  of  the  committee, 
**  Wm.  Gbivfin,  Secretary. 

**  August  11th,  1842." 

Did  you  write  that,  Oriffin  ?^1  believe 

I  did  at  the  express  wish  of  the  Hunt's 

monument  committee ;  I  wrote  it  on  the 

11th  of  August,  the  day  on   which    it 

o    67432. 


You  were  asked  by  my  learned  firiend 
Murphy,  and  also  by  M*Cartmy,  about 
being  in  Ireland.  Have  you  been  out  of 
the  way  P — I  have,  sir. 

Why  did  you  go  out  of  the  wayP — 
Because  parties  were  condemning  me 
through  the  papers,  and  made  it  danger- 
ous for  me  to  remain. 

Did  any  parties  say  anything  to  you  ? — 
It  was  intimated  to  me  in  Manchester  that 
if  I  appeared  in  the  box  here  I  should  be 
assassinated. 

Now,  Griffin,  you  huve  been  asked  an- 
other question  about  the  conference  being 
summoned  some  months  before  it  took 
place  P — Yes,  sir. 

What  was  it  suinmonsd  about  P — It  was 
!  summoned  for  the  purpose  of  reviewing 
the  plan  of  organisation  of  the  Chartist 
body,  and  settling  all  differences  amongst 
the  leaders.  There  was  a  strong  con- 
troversy going  on  at  the  time. 

Had  the  summons  of  the  conference 
anythmg  to  do  with  the  HunVs  monu- 
ment committee  P — Not  in  the  least. 

Now,  I  ask  you,  sir,  was  there  any- 
thing discussed  at  that  conference  except 
the  resolutions  and  the  addresses  you 
have  mentioned  P— Not  in  the  least,  not 
in  my  hearing. 

Was  there  one  word  about  settling  dif- 
ferences P— Not  in  the  least ;  the  Charter 
or  the  strike  was  the  whole  conversation. 
Not  a  word  said  about  Hunt's  monu- 
ment ?—Not  a  bit. 

Did  you  take  a  note  of  any  of  O'Connor'^ 
speeches  at  the  conference  ?— I  did.  I 
did  not  take  it  down  verbatim,  but  ih& 
spirit  of  the  speech. 

Well,  what  was  it  P— To  alter  the  reso- 
lution by  substituting  for  the  word  "  re- 
commend "  the  word  **  approve,"  and  take 
advantage  of  the  strike,  as  the  trades 
would  join,  and  they  would  be  a  great 
auxiliary. 

Just  so.  Did  he  assign  any  reason  fop 
that  alteration  of  the  word  **  recommend  " 
for  the  word  **  approve  "  or  **  approves  '"P 

LL 
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•->He  said  it  would  make  it  more  legal,  There  is  a  little  mere,  but  it  is  nemrly  to 

and  evade  the  law  in  case  of  the  failure  the  same  purport.    Thej  adjoomed  fitm 

of  the  strike.  Carpenters'  nM  on  the  l^th  to  the  Hall 

Now,  afterwards  ITCartucy  asked  yon  of  Science,  and  they  met  there  the  next 

something  about  an  address  •'-- The  fin<t  day.     There  was  a  tea  party  on  the  16th 

address  was  out  before.    The  first  address  at  Carpenters'   Hall.     Janiea    Schole^ld 

was  calling  the  people  together  to  cele-  came  in.     He  told  them  to  enjoy  Uiem- 

brate  the  completion  of  the  monument.  selves,  and  to  remember  wlmt  occurred 

But  that  had  nothing  to  do  with  the  sixteen  years  ago,  reminded  them  of  what 

address  passed  at    the  meeting    of    the  they  endured  then,  and  said  : — 

17th  P— ^ot  at  all,  sir.  ..  After  wrrotr  comes  pteasare,  and  this  it 

r  7      ■>#     ,  t:,         •      -i  1      ...  one  of  the  pl««8urable occasiona  tboajrh  mimried 

John  i/a/^ey. —Examined  by  fcir  ■  ^^^  sorrowful  .^naauons." 

G.  Lewm. 

On  the  15th  of  August  I  was  present  at  a  tn^\L  ^'tl\'*i  ^:  ,f  ^^^^^t'    ^L  ^ 

meeting  of  the    t^es  delegktes  at  the  ^5^"««*    **'?*v>%  •**'*^    *''*"   "^J-    ^'• 

"  Sherwood  Inn,"  Tib  Street,  on  Monday  ^  ^**""f       ^    "^  ^"T^  7^  meeting  at 

Augu«t   lo.     The  meeting  was  convened  fr^^l^fni'f      '  "^  ^*  ^t ''"  ^T"?« 

by  a  placard   issued   by  the  fire   trades.  !^!  T^*?*  ^Ft?°^  •'Tc-'?'"*'-     •■*-' ^^ 

After  rerifying  the    credentials    of   the  "'^*'-"«  «i  the  HaU  of  Science   m   the 

delegates    thef  adjourned    to    the    Car!  '"^r""'^ »  "»olntion  was  moTed  to  make 

pentlrs-  Hall/   There  were  npwards  of  P<»l't'«'l  discussions  lawful  and  ne«*^ 

eighty-three.      I  took  down  the  names.  ?'  *''li"T  '"  *-^"^^^r\\     ^^• 

(WiUless  rmdfrom  hi,  not.s.)    John  Learh  i^™,  J^"  "''"'  proposed  the  foUowtng 

was  there.     He,  along  with  Gevrge  Cua-  "^^^oiuiion  :— 

delet,  represented  the  factory  operatives  "  "^^^  ^""^  ^*  statements  mode  before  ihi» 

of   Hyde.      George    Canddet    was    there  delegate  meetiiijj,  it  is  e>-ident  that  a  frerocndoM 

Atigmfue  Frederuk  Tav^or  represented  the  '"■'i?"*/ '"  these  great  manufcctnring  district* 

Sowerloom  weavers  of  Itoyton.       David  T  ?  '^^"^^^^  the  People's  Charter  becming 

forriw.,    was     there,    renrcKontin^    the  ^e  'aw  of  the  land  ,  and  m  conformity  with 

wlir.   „/  A  L  ^P'^'^r''^  T^'"',/°^- I  »>«  «»■»«  '»   "'•«'i^«'  to  the  (ut.tt«   ooun«e  of 

wainers  of  Ashton.       Albert    Woolfif,iden    action  to  be  immediately  adopted  bv  the  woA- 

represonted  a  public  meeting  in  Ashton.  j  ing  classes,  stating  definitely  whether  labour  be 

Jiernard  M  Cartmy  was  there.     (Witness    further  suspended  or  again  returned." 

read  his  report  of  the  meeting  of  16tb.) 

Duffy  denounced    the    magistrate's   pro-  I      Joseph  Manary  then  moved 

clamation,  and  said : —  ..  mu  ^  t     j  , 

fn .u         t  •      ,      ,  That  the  delegates  here  assembled  reeom- 

r  Jtpfnf  Lr"f%  '''"  K^  P'T'^'  '^  '^'^^''-  \  '"^'^d  ^«»r  respiStive  constituencies  to  ^ 
2n  J  ,f  ,"°"^^^^^7^^«»  ^:;^°'  «°y  ^  ^^'\  ^^y^  I  all  legal  means  lo  carry  into  effect  the  vj^wl 
ago  called  on  us  to  .end  an  address  to  the  Go-  ,  charfer,  and  that  they  send  delegates  to  eve^ 
vernment  to  stop  the  supphes,  to  take  the  mo«t    p^^  of  the  United  Kingdom,  to%ndeavo Jr  S 

tn^lkt  tt'^^  ^^  *  ?  //  ^"'  ''^''^^^^'  *^  ;^l"'  ^^'  *^«  cooperation  of  the  m  ddle  ^T\X,^. 
Z^hf^J  f  the  couiury  out  of  the  f„^  elasses  to  carry  out  the  same;  and  Xt 
hands  of  the  executive  and  to  set  le^ral  autho-  ,  the^  stop  work  until' it  becomes  the  law  of  ^e 
nty  Itself  m  abeyance,  by  placing  the  disposable  :  land."  uc».uiut:.   me  iaw  oi  tne 

means  of  the  country,  the  army  and  navy,  and  ' 

all   the   appurtenances   of  government,  in   the  •  n«^o.,  «         •      j  i.     tlt*^     . 

hands  of  commissioners.    That  house  did  not  i  tross-exammed  by  If  Cartney, 

comply  with  that  threat.  Who  could  expect !  Do  you  remember  in  the  Carpenters 
they  would?  Because  that  house  and  the  mem-  HaU  an  application  being  made  by  the 
bers  who  constitute  it  have  mtcrests  direcUy  i  manager  of  that  linll  f/^^  «/.Tn^^«Jcr  * 
opposed  to  the  interests  of  the  people.  Hut  wc  ^o  oS «  am?  t.ll  Lo  T  ^T^"^  ^"^ 
have  taken  a  hint  from  Brooks,  C^obden,  and  .  ?o„nH^H^L  i^fll  f  ^'^^  people  who  sur- 
Robert  Gardner,  we  have  taken  a  hint  from  the    w   ft   'l  "  ^v  ^^^P^^^^''^  S9  away 

Anti-Com  Law  League,  whose  lecturers  are  at    r^*'   their   assembling  might    lead   to    a 
this   moment  carrying  staves   as  special    con-  I  ^^^^'^  ^J  *"e  peace,  or  to  tumult,  c. 
stables.     If  these  men  think  that  they  will  in-  '  °^^®^  °^  ^^^  ^*°^'  which   the   delegj      s 
■    •'  '  -      -     .  -^  '  were  desirous  of  using  their  influen<~      o 

prevent  P — ^Yes,  I  do. 
EoLPE,    B.  :   At   which    meeting         a 

that  P-— The  meeting  on  the  15th,  at  ^     . 
enters'  HalL 
M'Cartiiey :  And  was  the  object  of  bi     i 

dispersion,    lest    the    gathering   outs     a 

might  lead  to,  or  have  a  tendency  to  )'     I 


timidate  ub,  that  now,  after  having  conjured  up 

the  public  mind  to  the  highest  possible  pitch, 

they  can  allay  it  at  their  pleasure,  if  they  can 

turn  round  and  say,  *  We  are  Corn  Law  leaguers 

to-day,  and,  presto,  we  are  magistrates  to-mor-  j  penters'  Hall. 

row,  and  if  you  do  not  exactly  as  we  bid  you  we 

wiU  send  the  special  constables  upon  you,*  thev 

were  much  mistaken.'* 
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to,  anything  like  a  breach  of  the  peace  or 
tamultP — ^Yes,  thai  was  the  object.  It 
was  in  consequence  of  a  letter  from  the 
mayor,  calling  on  the  meeting  to  disperse. 
This  is  a  copy  of  the  letter : — 

/'  Great  inconyenienco  and  danger  to  the 
public  peace  having  arisen  from  the  large  bodies 
of  persons  who  have  on  several  occasions  as- 
sembled round  the  Carpenters'  Hall,  and  these 
assemblages  having  been  caused  by  the  meet- 
ings held  within  the  hall,  the  magistrates  deem 
it  right  to  draw  your  attention  to  the  e£Fect  of 
such  meetings,  and  require  you  to  discontinue 
all  proceedings  which  are  necessarily  attended 
with  such  illegal  consequences." 

"Yours,  &c., 

"WlLUAM  NeILD, 

'*  Mayor. 
"  Town  Hall,  Manchester, 
"  15th  August  1842." 

You  remember,  I  presume  (without  re- 
ferring to  any  particular  address,  speech, 
or  sentiment),  that  all  the  speeches  de- 
livered during  the  meeting  of  the  16th, 
in  the  Hall  of  Science,  were  of  such  a 
character  as  to  preserve  peace,  hold  sacred 
property,  and  even  to  respect  the  opinions 
of  others  P — No,  they  were  not  all  of  that 
character. 

Grenerally  P  —Yes,  generally  they  were, 
but  I  remember  one  exception. 

Attorney  General:  What  was  thatP — 
€feorge  Candelet  advised  tbem  to  go  to  the 
iiills  and  take  the  crops. 

"  Candelet,  from  H3-de,  said  there  was  plenty 
of  provisions  for  them  on  the  hills,  plenty  of 
good  crops,  with  which  they  might  supply  their 
wants ;  and  he  therefore  implored  the  delegates 
to  resolve  upon  holding  out  until  they  obtained 
the  Charter.  There  were  plenty  of  persons  who 
did  no  work,  and  yet  they  lived  in  affluence. 
There  were  plenty  of  provisions  in  the  country, 
and  no  cause  for  fear  in  that  respect." 

BoLFE,  B. :  I  do  not  think  that  goes  the 
length  of  advising  them  to  take  the  crops. 

[Inspector  Beswick  came  to  the  meeting 
in  the  Hall  of  Science  about  five  o'clock 
in  the  afternoon,  as  nearly  as  I  can  re- 
coUect.  The  meeting  broke  up  at  six  in 
the  afternoon.] 

McCartney :  As  soon  as  the  meeting 
ascertained  that  it  was  the  opinion  of  the 
magistrates  that  the  delegates  should 
disperse,  they  manifested  a  desire  to  de- 

Eart  instantly;  the  men  got  up,  took  their 
ats,  and  prepared  to  leave  the  hall  P  — 
As  soon  as  their  business  was  done  they 
left,  but  the  chairman  objected  to  go  | 
away,  and  declared  distinctly  that  the  . 
magistrates  had  no  authority  to  disperse 
them. 

Attorney  General :  The  magistrates  had 
no  authority  to  disperse  them  ! 

Witness :  They  were  allowed  ten  min- 
utes to  go  away. 


Attorney  General :  What  did  they  do  in 
these  ten  minutes  P — They  passed  those 
resolutions  which  I  have  read  respecting 
the  Charter. 

EoLPE,  B. :  What  resolutions  P 

Attorney  General:  Did  they  pass  the 
resolutions  you  before  mentioned  P— Yes. 

RoLrK,  B.  :  In  the  five  minutes? — 
About  that  time,  my  Lord. 

Attorney  General :  I  will  now  call  a  few 
witnesses  to  show  what  took  place  after 
the  17th  and  18th. 

IMatthew  Maiden  spoke  to  a  disturbance 
at  Ash  ton  on  the  18  th  in  consequence  of 
some  bricklayers  refusing  to  give  up 
work.  The  JRiot  Act  was  read.  None 
were  injured.  Bobei't  Lees  headed  the 
mob.  A  riot  ensued  and  the  Biot  Act 
was  read.  The  men  gave  up  their  work. 
Lees  had  a  stick  In  his  hand.] 

Cross-examined  by  Johnston. 

What  do  you  mean  by  a  riot  P — There 
was  a  disturbance. 

You  mean  by  a  riot  a  disturbance?^- 
Yes ;  the  shopkeepers  began  putting  the 
shutters  up. 

Do  yon  call  that  a  riot  P — Yes ;  they 
brandished  their  sticks  and  requested  the 
people  to  give  up  working  and  come  down, 
or  tney  would  fetch  them  down. 

And  that  is  what  you  call  a  riot  P — Yes. 

Cross-examined  by  Woodruffs. 

Did  they  brandish  their  sticks  previous 
to  the  Eiot  Act  being  read  P — Yes  ;  they 
brandished  their  sticks  and  said  if  they 
would  not  come  down  they  would  make 
them  come. 

Attorney  General:  My  Lord,  will  you 
take  a  note  of  that  P 

KoLFE,  B. :  I  have  already  done  so. 

Woodruffe :  Did  you  see  any  disturbance 
or  any  person  injured  previous  to  the  Riot 
Act  being  read  P — No. 

ISamuel  Newton  spoke  to  the  mob  put- 
ting out  the  fires  and  pulling  the  plugs 
out  of  the  boilers  at  Ashton  on  the  18th. 

James  Whitham,  a  weaver,  spoke  to 
seeing  Sedgewick'smill  at  Skip  ton  forcibly 
stopped  on  the  18th.  I  know  the  de- 
fendant Moo7isy.  He  said  ho  had  been  to 
the  copferonce  at  Manchester  as  a  dele- 
gate. V  He  told  me  of  a  meeting  at  Chat 
Moss.  It  was  some  time  after  the  meeting 
at  Seholefield*8  place.  He  said  they  were 
all  prepared,  and  if  anything  had  gone  to 
break  tnem  up  they  would  oppose  ibrce  to 
force.  They  had  four  douole-barrelled 
guns  and  two  or  three  single  ones. 

Charles  Slorack^  spoke  to  the  mob 
attacking  a  mill  where  work  had  been 
resumed,  on  August  25,  until  dispersed  b/ 
the  military. 

L  L  2 
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Orattan  M'Cahe^  superintendent  of  police 
at  Bamlej,  spoke  to  ureBting  Becsley  at 
Bomley  in  September,  and  finding  on  him 
a  copy  of  the  resolution  of  the  delegates 
at  the  MancheKter  conference.] 

Attorney  General :  The  object  of  caUing 
two  or  three  witnesses  now  is  merely  to 
prove  that  licences  weio  given  on  c(*rtain 
occasions  to  [>artic8  to  carry  on  their  works. 
I  wish  to  appriwe  my  learned  friends  that 
that  is  the  last  point. 

Issachar  Th4ny€. — Examined  by  HiUhjard, 

[I  am  the  manager  of  print  works  at 
Dukinfield,  belonging  to  XeUd  Sf  Co.  Our 
works  stopped  on  August  8.  Hearing 
there  was  on  authority  granting  ni asters 
permbsion  to  work  for  a  time,  I  went  to 
Staly bridge.  I  eaw  a  man,  who  said  he 
was  one  of  the  committee,  and  told  him 
what  I  wanted.  Subsequently  he  brought 
me  a  small  piece  of  paper,  which  purported 
to  grant  us  permission. 

(Witness  identified  the  paper,  which 
was  as  follows  :— ) 

•*  Wc,  the  committoe  of  SUlybridjje,  think  it 
our  duty  to  allow  you  every  protection  in  our 
power  to  finish  the  pieces  already  in  danger,  but 
we  will  not  go  beyond  that  point. 

"  On  behalf  of  the  Committee. 

"To  the  Dukinfield  Bleach  Works." 

Cross-examined  by  O'Connor. 

What  do  you  mean  by  this  committee 
that  were  sitting? — I  do  not  know  what 
they  wore. 

lou  went  to  this  committee  yourself, 
not  knowing  what  this  committee  was  P^- 

No. 

Do  yau  recollect  what  this  committee 

said  to  you  P — No. 

Well,  I  will  refresh  your  memory  : — 

"He  was  astonished  at  the  apathy  of  the 
metropolis  on  this  subject.  Would  the  people 
never  learn  to  rely  upon  their  own  energy,  and 
demand  to  be  fed  themselves,  while  they  feed 
others  ?  It  appeared  to  him  that  the  time  was 
passed  for  talking.  The  time  was  come  to  do 
something,  and  he  thought  they  ought  to  pro- 
ceed at  once  to  appoint  a  committee  of  public 
safety." 

EoLPE,  B. :  What  is  all  this  ? 

Witness :  I  do  not  know  what  you  are 
referring  to. 

O'Connor :  Then  you  went  to  a  Committee 
of  Public  Safety,  and  you  do  not  know 
what  it  is  P 

IPetei'  Jamieson,  a  tailor  in  Stalybridge, 
spoke  to  applying  to  a  committee  sitting 
at  the  "Moulders*  Arms,"  Stalybridge, 
for  permission  to  finish  a  suit  of  mourning 
on  which  his  men  were  working.  Fenton 
and  Durham  were  on  the  committee.  Per- 
mission was  given. 


Oeorge  B43herts  spoke  to  soing^  to  the 

commiitfee  at  the  "  Monldera*  Arma,**  and 

applying  for  leave  to  work  up  aoine  warpi 

I  then  in  press.    The  following^  letter  was 

pat  in  and  read : — 

I  "This  M  to  eeitify  that  the  Stalfimd^e 
committee  of  operatiTcs  haw,  apoa  thi  Tcpn- 

.  Hentatioo  of  Mmtb.  Pottcn  and  Co^  of  Dimmc 

I  Vale  Print  Works,  that  a  qnaatify  of  cloth  ii 
in  nrocess;  we,  the  comnuttee,  gi^e  tbeei  leave 

I  to  finish  the  present  cloth,  b«t  no  fteah  to  be 

'  entered  np. 

,  '*(Si^ed)        Thk  Coxmittkk. 

I      '^Augotft  11,  1848." 

Henry  Bhodeg^  of  Dukinfield,  spoke  to 
applying  to  a  committee  at  H&ll  Graoi 
for  leave  to  work  the  water-wheel  at  Do- 
,  kinfield,  which  worked  l{ofrttwotfr*«  milk 
and  pumped  np  water  for  the  inhabitants 
of  Dukinfield.] 

RoLFE,   B. :    Is    this  a    diflerent   com* 
I  mittee  F 

Attomwj   General :  It  is,  mj   Ixxni ;  a 
'  different  committee    from   the    previous 
one. 

M*OuJbrey:  None  of  the  defendantfi  are 
there,  my  Lord. 

Attorney  General:  None  of  the  parties 
there  are  defendants.  This  oominittee, 
my  Lord,  stands  apart  from  the  other,  aivi 
is  not  charged  with  any  act  of  violence. 

RoLPE,  B.:  I  think,  then,  it  is  as  well 
not  to  give  their  acts  in  evidence,  as  none 
of  the  parties  there  are  defendants. 

Attorney  General :  I  am  extremely  happj 
to  say,  my  Lord,  that  that  is  the  case  for 
the  prosecution. 

RoLFE,  B. :  As  to  some  of  the  defendants 
no  evidence  has  been  adduced  to  convict 
them  on  some  of  the  counis  of  this  indict- 
ment, especially  the  counts  for  riot.  If 
you  wish  to  press  for  a  joint  conviction  on 
all  the  counts,  then  there  is  no  evidence 
to  show  that  some  of  the  defendants  did, 
OS  is  here  charged,  unlawfully  conspire 
with  divers  other  evil-disposed  persons 
unknown,  between  the  1st  of  August  and 
the  Ist  of  October  last,  and  caused  to  be 
brought  together  divers  unlawful  assem* 
blies,  and,  in  a  formidable  and  menacing 
manner,  compelled  divers  of  herMajesty*8 
peaceful  subjects,  then  employed  in  their 
i*espoctive  trades,  to  desist  and  depart 
from  their  work,  &c. 

Attorney  General :  Allow  me  to  sugg«»«*^, 
my  Lord,  that  in  a  case  of  misdemeanoi     t 
is  not  at  all  necessary  that  all  the  defe: 
ants  should  bo  convicted  upon  every  coi     t» 
in  the  indictment. 

RoLPE,  B. :  No ;  but  you  cannot  ha't .  i 
indictment  for  a  misdemeanor  against .  , 
B;  C,  say,  for  obtaining  money  by  fai  i 
false  pretences,  and  upon  that  indictm-  i 
convict  A,  of  one  offence,  B,  of  anoth 
and  C.  of  a  third. 
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Attorney  General :  My  Lord,  I  will  just 
state  what  did  occur  before  Lord  Beivnkan 
when  I  took  this  very  objection.  Some 
persons  were  indicted  for  a  conspinwy  to 
obtain  money,  and  there  was  also  a  count 
for  obtaining  false  evidence ;  and  some  of 
the  defendants  were  convicted  upon  one 
count  and  some  upon  another.  Lord 
Denman  certainly  ruled  that,  in  a  case  for 
misdemeanor,  it  was  perfectly  competent 
to  convict  on  separate  counts.  Take,  for 
instance,  the  case  of  a  riot  and  assault. 
Suppose  there  were  two  counts  in  the  in- 
dictment, one  for  riot,  the  other  for  as- 
sault, and  a  number  of  defendants  were 
brought  before  the  Court  charged  with 
both.  His  Lordship  ruled  that  some  might 
be  convicted  upon  the  first  and  some  upon 
the  second  count ;  that  it  was  not  neces- 
sary that  they  should  be  all  convicted  of 
botn.  I  brought  that  before  the  Court 
afterwards,  and  Lord  Denman^s  ruling  was 
approved  of. (a) 

BoLFE,  B. :  But  suppose  that  some  who 
were  convicted  on  the  first  count  were 
convicted  on  the  other  also. 

Attorney  General:  My  Lord,  that  was 
exactly  the  case.  Some  were  convicted 
of  all ;  others  were  convicted  along  with 
the  first  (who  participated  in  the  whole) 
upon  the  first  count  only ;  and  others  on 
the  second  count  only.  And  I  think  this 
present  case  furnishes  a  strong  illustration 
of  the  importance  of  that  ruling.  One  of 
these  counts  is  for  a  riot.  You  know,  my 
Lord,  that  a  riot  is  essentially  difierent 
from  attending  unlawful  meetings  and 
conspiring,  and  the  punishment  may  be 
different.  I  take  it,  my  Lord,  that  some 
of  these  defendants  may  be  found  guilty 
on  that  count,  and  others  not. 
B.0LFB,  B. :  Which  is  the  count  for  riot  P 
Mwrphy :  The  last  count,  my  Lord,  the 
ninth. 

Attorney  General :  I  admit,  my  Lord,  at 
once,  to  take  a  prominent  case,  that  as  to 
Mr.  Scholefield,  for  instance,  there  is  no 
pretence  for  saying  that  he  took  part  in  a 
riot;  yet  I  apprehend  that  some  of  the 
defendants  may  be  guilty  of  riot  under 
that  last  coont. 

BoLPB^  B. :  There  is  plenty  of  evidence 
against  some  of  them  for  an  unlawful 
assembly. 

Saines :  Give  me  leave  to  state  how  this 
case  opened.  My  learned  friend  the  Attor- 
ney  General  expressly  said  in  his  speech, 
on  opening  the  case,  that  the  real  question 
in  this  case  was  whether  all  or  any  of  the 
defendants  were  or  were  not  engaged  in 
the  common  purpose  of  endeavouring  to 
effect  a  change  in  the  laws  and  constitu- 
tion of  this  land,  by  taking  advantage  of 

(a)  Apparently  not  reported.  See  now  Castro 
V.  Reg.  6  App.  Ca.  145. 


the  strike,  and  causing  others  to  turn  oat 
who  would  otherwise  have  stayed  in.  We, 
on  the  part  of  the  defendants,  heard  that, 
and  believed  it  to  be  the  case,  and  we 
were  confirmed  in  that  belief  by  what  was 
stated  by  your  Lordship  and  acquiesced 
in  by  the  Aftx)mey  General  the  other  day. 

Attorney  General:  I  beg  to  say  that  I 
acquiesced  in  nothing  of  the  kind.  I  was 
told  that  something  passed  while  I  was 
out  of  Court. 

Baines :  This  fell  from  your  Lordship, 
that,  if  these  parties  were  to  be  convicted, 
they  were  to  be  convicted  of  one  and  the 
same  offence.       , 

Sir  G.  Lewin:  My  Lord,  so  far  from 
acquiescing  in  that,  I  said  that  it  might 
be  a  question  for  consideration  hereafter, 
but  that  we  would  not  discuss  it  then, 

RoLFE,  B. :  Yes,  1  said  so. 

Attorney  General:  I  thought  this  was 
the  first  and  proper  time  to  call  your  Lord* 
ship's  attention  to  the  question. 

Baines  :  But,  surely,  when  the  Attorney 
General  opened  his  case  in  that  way,  he 
ought  to  have  stated  that  we,  the  de- 
fendants, ought  to  take  notice,  that  he 
meant  to  dej^rt  from  the  views  he  took 
in  his  opening  speech. 

RoLFE,  B. :  What  he  now  says  is,  that 
it  is  competent  to  convict  some  of  them 
(to  take  the  case  he  put)  as  ^ilty  of  riot, 
and  others  as  not  guilty  of  not,  but  guilty 
of  assault.  If,  Mr.  Attorney,  you  tell  me 
that  Lord  Demnan  has  decided  that,  and 
that  the  Court  of  Qaeen's  Bench  has  so 
decided,  I  must  of  course  bow  to  that  de- 
cision at  once. 

Attoi'ney  General:  I  beg  to  state  dis- 
tinctly to  your  Lordship  that  this  very 
indictment  was  framed  expressly  upon 
that  authorit}^  and  with  a  view  to  that 
particular  decision. 

RoLFE,  B. :  What  was  the  case  there  P 

Attorney  General :  1  think,  my  Lord,  it 
was  an  indictment  for  a  conspiracy  for 
some  purpose,  coupled  with  the  bringing 
of  some  false  evidence.  Some  of  the 
counts  charged  it  simply  as  procuring 
false  evidence. 

Wortley :  So  far  from  acauiescinp,  your 
Lordship  will  remember  tnat  I  said  that 
that  might  be  a  question  hereafter  ;  but  I 
would  not  discuss  it  then. 

RoLFE,  B. :  Perfectly  certain  I  am  of 
this,  that  whatever  I  may  have  said  re- 
specting something  that  was  then  going 
on,  there  was  nothing  of  a  decision ;  but 
I  shall  be  glad  to  hear  your  case. 

Wortley :  I  would  call  your  Lordship's 
attention  to  a  case  under  the  special  com- 
mission at  Liverpool  before  Mr.  Justice 
Creaswell.  The  names  of  the  defendants 
were  Cvlly{a)  and  others,  and  the  indict- 

(a)  Not  reported. 
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ment  wa8  very  similar  to  this,  contcining '  present  from  beginning    to  end  of  ^e 

counts  for  conspiracy,  riut.  and  unlawfully  traufiaction.     I  apprehend  yon  mmj  indict 

absemi'ling.     There  was  no  evidence  of  thot^e  who  are  part  and  parcel  of  the  wh:^ 

eon  j<  pi  racy  in  that  case      The  facts  were  along  with  other  persons  who  take  a  snb- 

thcse :  There  had  Ixt^n  a  lar^  meeting  at  ordinate  share,  and  that  by  proper  counts, 

Ashton  in  the  morning  amounting  to  an  so  as  to  meet  the  case  of  those  who  take  a 

illegal    assembh- ;    they   ])roceedc-d   from  share,  yon  may  include  the  whole  npoc<Hse 

Afc^hton   in  a  body  to  a  mill  Avbere  they  indictment,  and  may  conrict  some  npon 

committed  a  riot.      At  tirsn  Mr.  Justice  the  first  count,  others  upon  the  second. 

Cress  well,  conceiving  that  they  were  two  and  others  again  upon  the  third,  as  in  the 

Kepurate  transactions,  refused  to  allow  one  case  before  Mr.  Justice  CrettutmlL 

set  of  defendants   to   be  convicted  upon  ,      Rolfe,  B.  :  The  case  at  Liverpool  be- 

onc  T'ount,   and   another  set  on  another  fore  Mr.   Justice  Cre^stcell  was   all    ose 

count.     But  when  we  showed  by  the  evi-  transaction. 

dence  that  we  ti*aced  all  the  mob  from  JIurphij:   The  question    for  arg;nmeEt 

one   place  to  the  other,  and  that  it  was  resolves   itself  into  two   distinct  sets  of 

all  one  transaction,  then  he  allowed  us  to  charges.      On  every  one  of  these  counts 

take  a  conviction  for  a  riot  in  one  case,  all  these  persons  are  charged  with  con- 

aiid  for  an  unlawful  assembly  in  the  other,  spiring  together. 

Those  whom   we  could  not   show  to  be  Rolpe,  B.  :  No,  not  with  conspiring  to- 
present  at  the  riot  were  convicted  of  the  gether. 
unlawful  assembly.  Murplnj :  They  are  charged  with  con- 

Atfomey   (leiwral:    I   can   assure    your  spiring  together  in  all  those  counts  wher» 

Lordship   that  the  indictment  was  very  conspiracy  is  mentioned.     Suppose  that 

anxiously  considered  indeed,  and  framed  twelve  persons  merely  met  to  conspire  to 

exi)ressly  with  a  view  to  this  decision.  abet    the    cessation  of   work,    and    that 

Diuulas:  It   may  have   been  the  same  twenty  others    took    advantage    of   tint 

kind  cf  case  as  that  to  which  Mr.  Wortleij  cessation   for  the  purpose  of  making  a 

alludes.  I  change   in   the   laws,   should   it  be  said 

Wortley :  In  that  case  there  were  three  that  those  who  merely  met  to  abet  the 

counts  in   the  indictment,  and  each  de-  cessation  of  labour,  carrying  out  the  com- 

fendant    was    convicted    on    a    separate  '  bination    for    procuring    an    advance    of 

count.  wages,  under  the  act  of  Geo.  4,  were  to  Ije 

Dundas :  The  case  of  The  King  v.  But-  held  to  be  guilty,  because  other  persons 

terworth  (a)  shows  that  you  may  convict  one  conspired  for  a  different  and  illegal  ob- 
man  for  a  riot,  another  for  a  burglary,  ,  ject  P 

and    another  for  something    else,    being  Rolf b,  B.  :  That  is  a  different  question, 

part  of  the  charge,  because  that  was  in  '  because  they  would  not  come  within  the 

the  same  count.                                                I  counts. 

Rolfe,  B.  :  That  is  where  one  is  more  ,  Mui-phy:  Then  I  say  that  the  oflTenees 

guilty  than  another.     I  do  not  see  why  here  ai-e  clearly  different, 

you    may    not    have    three    indictments  '  Rolpe,  B.  :  The  only  thing  that  staggers 

against  three  persons ;    one   for  assault,  me  is  the  case  Mr.  Wortley  put  as  occur- 


one  for  obtaining  money  under  false  pre- 
tences, and  one  for  nuisance ;    you  may 


ring  at  Liverpool.     The  case  you  put,  Mr. 
Attornetjy  as  beginning  outside  Manchester 


charge  them  as  all  being  guilty  of  the  is  different.  It  only  goes  to  show  that  all 
same  offences,  though  A.  has  nothing  to  i  might  be  included  in  one  indictment.  I 
do  with  the  assault,  B.  with  the  nuisance,  i  do  not  say  that  there  is  anything  un- 
or  C.  with  obtaining  the  money.  Hero  I  reasonable  in  that ;  bat  this  is  not  so. 
the  defendants  do  not  know  to  what  to  '  This  includes  in  the  first  set  of  counts  a 
direct  their  attention;  that  is  the  diflS-  '  conspiracy  to  cause  riots,  and  in  the  others 
culty.  Is  it  not  a  hardship  on  the  de-  |  the  actual  perpetration  of  riots,  which  are 
fendants  that  they  do  not  know  against  ;  perfectly  diffeient  acts. 


what  they  are  to  defend  themselves  P 

Attorney  General:   If  there  is  no   con- 
nexion between  the  offences,  it  is  a  dif- 


Buiidas:  Yes,  different  acts  and  diffe- 
rent punishments. 
Rolfe,  B.  :  All  I  can  do,  I  fear,  ar  ***e 


ferent  thing.    But,  ray  Lord,  I  put  this  i  record  is  before  me,  and  I  do  not  kr    bt 


case :  A  number  of  persons  assemble  out 
side  Manchester,  and  there  do  certain 
things ;  they  come  into  Manchester,  and 
coalesce  with  certain  other  persons  to  do 
certain  other  things ;  then  a  portion  of 
them  go  away  from  Manchester,  and  do 
something  else,   and  some  of  them  are 

(a)  Russ.  &  R.  520. 


how  to  g[et  rid  of  it  otherwise,  is  to  t  :e 

the  opinion  of  the  jury  upon  every  co  it 

as  to  every  defendant.     But  then  cox  ^8 

the  question  as  to  whether  any  judgm  it 

can  be  come  to  on  such  a  record  ?(a)    So  e 

may  be  guilty  on  one  count,  and  some  n 

(a)  See  0*Connell  v.  Reg.  11  CI.  &  F.  at  ^ 
295,  377,  415;   Castro  v.  Beg,  6  App.  C«»   9* 
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another ;  some  may  be  convicted  on  one 
connt,  and  some  on  another;  some  may 
be  found  guilty  on  the  last  count  who  are 
not  on  the  first,  and  some  on  the  first  who 
arc  not  on  the  last.  There  is  no  doubt 
that  it  is  the  commonest  thing  in  the 
world,  that  where  a  party  is  charged  with 
a  felony,  the  prosecutor  makes  his  election, 
and  I  confess  I  do  not  see  the  difieronce 
between  a  felony  and  misdemeanor  on 
such  a  subject.  The  difficulty  is  that  the 
defendants  will  have  great  difficulty  in 
knowing  which  charge  is  intended  to  hit 
them. 

Attorney  Genercd :  My  Lord,  I  state  very 
distinctly  that  that  very  difficulty  was 
very  anxiously  discussed  by  all  those  who 
were  consulted  on  the  subject  of  the  pro- 
secution; and  the  present  indictment 
was  framed  expressly  with  a  full  sense 
of  that.  At  the  same  time,  allow  me  to 
state  this,  that  if  there  be  any  mode  that 
can  abridge  that  labour  for  your  Lord- 
ship  

ErOLFE,  B. :  I  do  not  complain  for  a 
moment  of  the  labour ;  but  when  that  is 
done  I  feel  extremely  doubtful  whether  I 
can  give  any  judgment  upon  the  present 
record. 

Attorney  General:  My  Lord,  the  diffi- 
culty I  have  is  in  seeing  what  objection 
there  is  to  it,  because,  at  all  events,  there 
is  not  anyone  of  these  counts  upon  which 
a  large  number  of  defendants  may  not  be 
found  guilty.  Even  abandoning  the  rest 
of  the  counts,  it  seems  to  me  that  the 
Crown  can  proceed  upon  the  one  at  all 
events. 

RoLPE,  B. :  The  party  is  put  to  his  elec- 
tion. 

Attorney  General:  That  is  the  practice 
of  the  Court. 

EoLFE,  B. :  It  seems  to  me  that  the  de- 
fendant is  put  to  unreasonable  and  im- 
proper difficulty  in  arranging  his  defence. 
1  confess  I  do  not  see  the  difierence  in 
this  respect  between  felony  and  misde- 
meanor. I  have  not  had  an  opportunity 
of  considering  the  case,  it  comes  upon  me 
so  far  entirely  by  surprise ;  but,  looking 
at  the  indictment,  it  did  occur  to  me  that 
there  was  that  difficulty  in  it.  But,  upon 
the  Attoriiey  GeneraVs  telling  me  that  the 
thing  was  discussed,  I  daresay  it  is  very 
likely  that  I  have  taken  a  wrong  view  of 
it.  At  all  events,  I  have  made  up  my 
mind  that  I  must  proceed  with  it  here, 
and  take  a  verdict  upon  each  count  as  to 
each  defendant,  if  none  of  the  counts  are 
abandoned. 

Att&i^ney  General:  My  Lord,  I  will  state 
at  once  what  I  will  do.  I  will  abandon  at 
once  the  count  for  a  riot. 

RoL?£,  B. :  That  implies  the  four  last 
counts. 


Attorney  General :  Your  Lordship  knows 
that  there  is  an  obvious  reason. 

RoLPE,  B. :  That  will  absolve  the  de- 
fendants from  any  difficulty. 

Attorney  Getieral:  Your  Lordship  is 
aware  that  the  punishment  in  cases  of 
riot  is  different,  and  may  proceed  to  a 
length  to  which  I  have  no  desire  to  ex- 
pose some  of  the  defendants,  against  whom 
that  charge  cannot  be  established. 

BoLFE,  B. :  I  think  you  will  see  that 
that  applies  to  all  the  last  four  counts. 

IThe  learned  judge  read  the  sixth, 
eventfa,  eighth,  and  ninth  counts. (a)] 

Attorney  General:  I  will  take  any  course 
your  Loroship  thinks  proper. 

BoLFE,  B. :  I  confess,  I  think,  you  will 
do  much  wiser  to  abandon  the  last  four 
counts,  which  really  I'elate  to  actual  riot, 
of  which,  as  against  the  bulk  of  the  de- 
fendants, there  is  no  evidence  at  all. 

AtUymey  General :  My  Lord,  I  put  Mr. 
ScholejUHd  forward  as  a  prominent  instance 
of  one  of  the  defendants  who  was  certainly 
not  within  that ;  and  it  is  but  fair  to  say 
that  I  should  not  purpose,  or  at  all  desire, 
to  deal  so  very  differently  with  some,  as 
compared  with  others  of  the  defendants, 
as  to  expose  them  to  a  punishment  so  very 
different. 

BoLFE,  B. :  The  question  we  may  take 
to  be  in  the  first  five  counts.  In  these 
the  defendants  are  all  charged  either  with 
conspiring  to  cause  an  alteration  in  the 
laws  and  constitution,  by  making  the 
people  cease  from  labour,  or  incicing  them 
to  do  it,  which  will  be  nearly  the  same 
thing.  Then,  as  to  the  fifth  count, 
another  question  must  arise  about  that. 
This  count  charges  the  defendants  for 
conspiring  («icj(&)  together  with  others  un- 
known, to  excite  Eier  Majesty's  lieges  to 
disaffection  and  hatred  of  her  laws ;  and 
unlawfully  to  endeavour  to  persuade  and 
encourage  the  said  liege  subjects  to  unite, 
confederate,  and  agree  to  leave  their  seve- 
ral and  respective  employments,  and  to 
produce  a  cessation  of  labour,  with  in- 
tent, by  so  doing,  to  bring  about  certain 
great  changes  in  the  laws  of  the  realm. 
It  does  not  charge  them  with  conspiring 
to  do  anything  by  violence,  but  with  an 
endeavour  to  persuade  the  people  to  con- 
federate together  and  leave  their  employ- 
ments, so  as  to  produce  a  cessation  of 
labour,  and  thereby  to  bring  about  a 
change  in  the  laws  and  constitution.  I 
know  there  are  different  opinions  in  very- 
high  quarters  as  to  whether  that  consti- 
tutes a  crime  or  not.  It  then  becomes  a 
question  whether  you  will  confine  them 
to  the  first  four  counts.     Therefore,  we 

(a)  Above,  p.  939. 

(6)  The  fif^  count  does  not  charge  conspiracy. 
Above,  p.  939. 
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may  conHder  the  riot  as  entirely  oot  of 
the  question. 

Attorney  Gonci-ai:  Perhaps  your  Lord- 
ship will  allow  me  to  look  at  the  indict- 
ment. My  recollection  of  the  counts  is 
not  sufficiently  strong  to  enable  mo  to 
make  a  distinction  between  the  sixth  and 


that  the  statement  in  the  paper  of  tbe 
20th  of  August  was  a  correct  slateaeBt. 
Does  anybody  wish  it  to  be  read  orer 
again? 

DundoB :  I  do  not  desire  it. 

Attorney  General:  Toor  LfOrdship  has 
Brooke^B  notes  also. 


seventh,  bat  I  do  not  think  the  sixth  and  Rolfs,  B.  :  Tes,  I  hare.  I  have  not 
Herenth  cnuntH  involve  an  actnal  riot.  got  the  paper  headed  "  Bim  for  Gold  ** 

KoLFK,  B. :  No,  they  do  not.    You  may    yet. 
choose  to  go  on  with  them ;  but  it  seems        WortUy :  The  placard  "  Bon  for  Goldy" 
to  me  very  desirable  to  limit  the  number    I  think  your  Loroship  has. 
of  counts  as  much  as  possible ;   and  I        Sir  G.  Lewin :   It  was  amongst  tiiofie 
think  you  will   find  that,   substantially,  ;  papers, 
the  fimt  four  counts  comprise  all.  KoLFfi,  B. :  Was  it  read  P 

(llie  indictment  wa^  then  handed  to  the        Sir  G.  Lewin :  It  was  read  on  Sator- 
Attorney  General  for  inspection,  and  the    day,  my  Lord. 
jury  retired  for  refreshment.) 

&Connor{to  the  Attorney  General) :  Give  ,  SrxxcH£8  ICE  THE  Deps5C£. 

up  the  whole  charge  altogether  against ' 

the  defendants,  and  it  will  be  doing  an  IDundas,  who  appeared  for  the  defen* 
act  of  grace  of  which  you  may  never  have  dant  Brooke,  after  erolaining  that  his 
such  another  opportunity  during  your  privilege  of  being  the  first  to  addreas  tbe 
life.  jury  was  due    to   seniority  and   not    lo 

The  jury  having  returned,  the  Attorney  superior  eloquence,  went  on  ij  The  JU- 
{jreueral  naid  :  I  thought  your  Lordship  torney  Otneral  in  his  opening  puts  Uie 
would  give  me  till  to-morrow  morning  to  issue  on  this  single  point.  He  chargea 
consider  this  matter.  I  shall  only  say  the  defendants  that  by  large  assemblages 
now  that  I  abandon  all  charge  of  riot,  they  have  endeavoured,  by  force,  threats, 
hecauso  I  cannot  make  it  out  a^ain^t  all  and  intimidation,  to  breed  such  alarm, 
the  defendants.  I  think  this  will  i*clieve  in  the  country  as  to  produce  a  change 
your  Loixlship,  and  come  to  the  same  in  some  of  the  great  features  of  the 
thing.  t  Constitution.     That  is  the  general  charge 

RoLFE,  B. :  That  leads  us  substantially  ,  which  the  Attorney  Getieral  has  heaped 
lo  know  what  yon  will  do  ;  and  T  think,    upon  all  the  defendants  ;  and,  gentlemen. 


if  not  in  point  of  form,  at  least  in  sub- 
stance, that  limits  it  to  the  otfences  as 


on  my  client — that  poor  lame  man  who 
lives  at  Todmorden,  who  is  thus,  with  all 


charged  in  the  early  counts.  Besides,  we  ;  the  strength  of  the  Crown,  to  be  borne 
are  not  going  on  an  actual  riot ;  the  sub-  {  down  on  this  single  issue.  I  say  for  him, 
stance  of  the  counts  is,  a  conspiiacy  by  that  he  has  done  no  such  thing ;  but  that 
causing  unlawful  assemblies  of  seditious  >  his  intention,  and  his  act  (if  you  take  the 
persons,  and  by  seditious  speeches  and  !  whole  evidence  which  touches  him  at  all). 
placards,  &c.,  to  bring  about  a  change  in  |  were  to  induce  the  people  out  on  strike 
•the  constitution.  i  to  adopt  the  principles  of  the  People's 

Attorney  General :  1  believe  that  the  of-  |  Charter.  And  I  say,  in  the  presence  of 
fence  of  riot  subjects  the  parties  convicted  ,  the  Court,  that  that  is  quite  a  different 
of  it  to  hard  labour.  I  have  no  desire  to  i  thing  from  saying,  that  by  threats  and 
make  any  distinction  between  one  set  of  •  intimidation  he  intended  to  breed  such 
persons  and  another  with  respect  to  any-  !  alarm  in  the  country,  as  to  produce  a 
thing  of  that  sort ;  and  I  beg  that  that  change  in  some  of  the  fundamental  points 
may  be  distinctly  understood.  of  the  Constitution.     I  declare  for  him. 

Dundas  then  rose  to  address  the  jury  on  ,  that  his  object  was  to  induce  the  people 
behalf  of  one  of  the  defendants.  .who  were  out  on  strike,  by  reasonable 

RoLFE,  B. :  Who  do  you  appear  for  ?         |  means    to  adopt    the  six  points  of   the 

Bimdas:  I  appear  for  Robert  Brooke^  '  Charter.  That  is  quite  a  distinct  thing, 
my  Lord.  '  It  is  quite  consistent  with  the  law  to  en- 

Attorney  General:    E  now  beg  leave  to  |  deavour    to  induce  persons  out    on 
put  in  all  those  placards,  my  Lord,  which  ,  strike  to  adopt  the  Charter, 
were  read,  some  of  them  at  one  stage  of  |      Gentlemen,    I  first  ask  what  was  t 
the  proceedings,  -dnd  some  at  another.     I    strike,   and  then  we  will  see  what  y\ 
presume  my  learned  friends  do  not  want  i  the  Charter ;  and  I  will  say  that,  if  t 
to  have  them  read  over  again.  |  men   were  out  on   strike,  then  I,    if 

Buyidaa :  There  was  one  read  (the  con-  {  were  a  Chartist,  might  take   advantaf 
fcronce    address)     from    Mr.    O'Connor's  ,  of  it  to  induce  them   to  accomplish  1 


Xl-   - 


paper  ;  that  is  the  only  way  it  was  read. 
Attorney  General :  It  was  proved  to-day 


legal  enactment  that  which  they  thii 
will  cure  the  mischiefs  which    broug 


"^ 
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that  strike  about.  I  know  that  is  a  bold 
proposition,  but  it  is  one  which  in  a  free 
country  a  freeman  has  a  rio^ht  to  make, 
and  my  client  is  determined  to  abide  by 
it.  He  is  determined  to  show  that  he  had 
no  intention  by  force,  threats,  or  intimi- 
dation to  do  anything  to  indnce  those 
people  who  are  out  on  a  strike  to  comu  into 
the  principles  of  the  People's  Charter.  If 
he  had  sought  by  bayonet,  by  pistol,  and 
violence  of  that  Kind  to  bring  about  the 
Charter,  no  doubt  it  would  have  been  ille- 
gal ;  but  you  will  find  that  he  had  done 
no  such  thing.  You  will  find  he  had  no 
intention,  to  do  so.  He,  by  moral,  not 
physical  force,  endeavoured  to  bring  about 
the  enactment  of  the  six  points  of  the 
Charter. 

Now,  gentlemen,  I  ask  you  what  was 
the  strike  ?  You  remember,  all  of  you 
who  live  in  this  part  of  the  country, 
the  beginning,  and  the  origin,  very 
likely,  of  the  differences  between  the 
working  men  and  their  masters.  I  am 
not  here  curiously  to  dive  into  the  par- 
ticular causes  which  brought  about  the 
disagreements  between  the  working  men 
and  their  masters;  enough  for  me  that 
the  working  meii  were,  in  many  parts 
of  the  country,  extremely  dissatisfied  with 
their  wages ;  that  they  were,  in  difierent 
parts  of  the  country,  under  an  expectation 
(whether  well  or  ill  founded  it  is  not  for 
me  to  say)  that  their  wages  were  to  be  still 
more  reduced ;  and  that  the  working  men 
of  the  country  had,  at  that  time,  assembled 
together  (as  they  were  entitled  to  do  under 
the  law  made  in  that  behalf)  to  consider 
for  themselves  a  question,  which  has, 
again  and  again,  met  our  ears  in  the 
course  of  this  inquiry,  whether  for  a 
'*  fair  day's  work  they  could  not  have  a 
fair  day's  wages."  I  say  that  by  law  they 
had  a  perfect  right  to  this.  Evei-y  work- 
ing man  in  England  has  a  right  to  sell 
his  labour  to  the  best  advantage.  As  the 
masters  are  protected,  so  are  the  men. 
The  masters  may  meet  together  and  com- 
bine to  see  what  wages  they  may  give, 
and  so  may  the  men  in  order  to  determine 
what  wages  they  will  accept  from  the 
masters.  I  refer  to  the  6tn  of  Geo.  4. 
c.  129,  made  in  July  1825,  which  I  bay 
bears  me  out  fully  m  that  particular.  I 
refer  especially  to  the  fourth  section  of 
that  Act,  which  provides  that  the  Act — 

'*  ^hall  not  extend  to  subject  any  persons  to 
pnniiihmeut  who  phall  meet  together  for  the  Hole 
purpose  of  consulting  upon  and  determining 
the  rate  of  wages  at  prices  which  the  persons 
present  at  such  meeting,  ur  any  of  them,  shall 
require  or  demand  for  his  or  her  work.*' 

There  is  a  protection  there  for  every 
person ;  the  working  man  whoever  he  be, 
whether  wisely  or  unwisely,  whether  rea- 


sonably or  unreasonably  dissatisfied,  has 
a  full  right,  under  the  sanction  of  this 
law,  to  meet  his  fellow-workmen,  and  to 
consider  in  what  manner  they  may  bring 
about  a  better  rate  of  wages.  And  you 
will  find  that  at  all  those  meetings  which 
were  held  in  difierent  parts  of  the  country. 
Ash  ton,  Staly  bridge.  Boy  ton,  Bacup,  and 
other  places  which  were  alluded  to  before 
what  is  called  the  invasion  of  Man- 
chester (and  I  am  not  going  to  defend  any 
violence  or  intemperance  of  conduct  that 
may  have  been  used  at  those  meetings) — 
yon  will  find  that  the  working  men, 
whether  they  turned  out  at  their  own 
accord,  or  joined  others  who  forced  them 
out,  had  invariably  held  these  meetings 
for  the  purpose  of  discussing  the  question 
of  wages,  though  very  often  Cnartists 
were  present ;  and  the  question  was  fre- 
quently put,  whether  it  was  a  wage  or  a 
Chartist  meeting.  But  does  anyone  doubt 
that  the  original  object  of  those  meetings 
was  to  efiect  a  better  remuneration  for 
labour  p  Does  any  doubt  that  the  persons 
then  assembled  might  not  consider  whether 
they  could  be  better  paid  for  their  labour, 
or  whether  they  would  not  have  better 
pay  for  their  work  if  the  Charter  were 
granted. 

1  am  no  Chartist,  but  I  differ  im- 
mensely from  many  persons  who  think  the 
Charter  contains  in  it  nothing  of  truth. 
I  have  strong  opinions  in  politics,  but  for 
the  lil'e  of  me  I  never  could  look  down  on 
a  man  as  a  bad  man  or  a  bad  subject 
because  he  difi'ered  with  me  in  politics. 
I  have  lived  to  see  some  of  those  opinions 
which,  when  young — and  I  am  now  old — 
were  reprobated  and  denounced  as  heretical 
and  dangerous,  adopted  as  Government 
measures — and  that  by  the  very  people 
whose  Innguage  was  ever  readily  employed 
in  besmearing  those  who  dared  to  favour 
them  with  every  expression  of  contempt 
and  abomination,  as  bad  subjects,  and  as 
open  enemies  to  the  Constitution-  There 
is  one  of  the  points  of  the  Charter  to 
which  I  shall  call  your  attention ;  it  is 
the  vote  by  ballot.  Who  does  not  re- 
merabiT  that  twenty  years  ago  any  person 
advocating  the  ballot  would  have  been 
looked  upon  almost  as  a  wild  man,  and 
put  down  by  the  common  consent  of  all 
parties  as  a  madman ;  whereas  now  it  is 
impossible  to  go  into  any  company  or 
society  where  you  do  not  find  people  say- 
ing either  that  they  are  for  the  ballot,  or 
that  it  is  a  matter  which,  when  more  duly 
considered,  they  may  fall  into.  You  can- 
not go  anywhere  where  this  much  maligned 
mode  of  voting  does  not  find  defenders.  I 
know  that  many  honest  and  well-meaning 
men  aie  opposed  to  the  ballot,  just  as 
very  honest  men  have  withstood  for  a 
time,  and  afterwards  yielded  a  reluctant 


1075] 


Trial  of  Fearjus  O^Connor  and  others,  1843. 


[1076 


assent  to  a  great  deal  of  the  Constitation 
as  it  now  is.  fiat,  for  all  that,  if  there  lie 
truth  in  a  political  principle,  depend  uiK>n 
it,  sooner  or  later,  it  will  become  a  pare  of 
the  Constitution,  in  spite  of  all  opposition 
that  may  be  raised  a^inst  it.  I  have 
thrown  out  these  observations,  because  it 
seemed  to  have  been  taken  for  granted, 
during  the  greater  part  of  my  learned 
friend's  address,  that,  to  be  a  Chartist  is 
to  be  a  dangerous  man — that  a  roan  who 
peeks  any  change  at  all,  wishes  to  upset 
the  Constitution.  Just  as  if  a  man  could 
not  put  forth  his  views,  and  promote  them 
by  moral  means — by  argument,  and  by 
taking  advantage  of  the  generally  ex- 
pressed opinion  of  the  country — without 
having  a  desire  to  overturn  the  Constitu- 
tion of  the  country.  My  learned  friend 
seems  to  have  thought  that  a  man  could 
not  be  a  Chartist,  or  such  a  thing  as  a 
Chartist,  without  being  dangerous  to  the 
State,  and  without  endeavouring  to  make 
a  fundamental  inroad  on  the  principles  of 
the  Constitation. 

Now,  gentlemen,  this  strike,  as  I  said, 
was  upon  wages  ;  my  client  was  a  Chartist. 
Ho  thought,  among  other  things,  that  it 
was  not  necessary  tnat  members  of  Parlia- 
ment sb  ould  have  any  property  qualification. 
I  am  sure  I  should  be  a  very  unworthy 
Scotchman  if  I  were  to  say  that  I  did  not 
think  that  a  very  bad  law  which  makes  a 
property  qualification  necessary.  There 
are  fifty-six  members  that  come  from  Scot- 
land, and  not  one  of  them  has  any  qualifica- 
tion at  all — (laughter)— and  also  the  mem- 
bers of  our  Universities.  So  you  see,  there 
are  in  this  Charter  some  things  not  so  ab- 
solutely reprehensible  but  that  honest  men 
may  be  persuaded  of  their  truth,  and  may 
think  that,  if  carried  into  eftect,  the  work- 
ing men  would  be  better  off"  than  they  are 
at  present.  Now,  then,  there  being  a 
strike,  the  men  who  took  part  in  it  thought 
they  never  would  bo  better  off'  till  they 
got  the  Charter.  I  say  a  Chartist  has  a 
right  to  stand  by  and  say  to  the  working 
people,  or  to  any  people  who  are  discon- 
tented with  their  wages,  if  lawfully  dis- 
contented, '*  I  approve  of  your  staying  out 
of  your  work  till  such  time  as  the  Charter, 
by  becoming  the  law  of  the  land,  makes 
you  better  in  respect  of  your  wages.** 
Just  cast  your  eye  back  for  a  moment  to 
what  was  the  condition  of  the  country 
from  the  end  of  July  up  to  the  15th  or 
16th  of  August.  In  different  parts  of  the 
country  there  were  thousands  of  persons 
out  of  work.  I  think  you  have  it  in  evi- 
dence that  some  of  those  persons  could 
not  get  into  work  again  ;  and  that  it  was 
certainly  true  of  one  or  two  mill-owners 
that  they  shut  their  doors  for  a  month, 
and  would  not  take  the  workpeople  in 
again    though    they    applied    for    work. 


Therefore    il    wae    that    tamnj    of 
Chartists  who  Attended    those  ineetiiigs 
always  ended  their  speeches  with,  ^  a  fair 
day*8  wages  for  m  fair  day's  work,^  aod. 
*'  we  will  keep  out  until  Uie  Charter   be- 
comes the  law  of  the  land.**     I  maintaihi 
that  that  was  perfectly  lawful  for  them. 
The  strike    having  continued,   aad    Uiia 
view  of  Chartism  having  been,  no  doobt,. 
strongly    entertained    by    the    waridK 
people,   what  happened  ?     It  is  a  mos« 
astonishing  thing  that  so  many  people  in 
so  many  different  parts  of  the  oonntrr, 
with    no    particular    leader,    bat    nnde' 
some    benign    influence, — under    the    in- 
fluence of  what  may  be  called  the  lore  of 
*'  peace,  law,  and  order" — although  they 
broke  the  peace  here»  and  did  not  keep 
order  there — ^yet,  generally,  onder  some 
such  influence,  though  out  of  work  for 
many  and  many  a  day,  they  congregrated 
in  great  numbm  without  doing  any  great 
violence    to  person  or   property,     li    is 
certainly  a  veiy  remarkable  circiimsiance. 
My  learned  friend  the  AttorTiey  Grtneral 
gave  his  full  admiration  to  many  of  the 
parties  so  engaged ;  and  I  belioTe  that  it 
could  not  have  happened  in  any  other 
country,  that  thousands  of  persona  gIiohM 
be  in  the  greatest  necessity,  and  yet  do  no 
act  of  violence  to  life;  and  that  acts  of 
violence  to  property,  for  their  own  private 
gain,  were  almost  entirely  absent.     It  is 
true  that  some  provisions  were  taken,  and 
some  pounds  of  money  demanded;  bat 
there  is  no  proof  of  any  man  having  been 
actuated  by  motives  purely  selfish.    It  is 
a  most  surprising  ana  astonishing  thing, 
and  one  cannot  help  wondering  at  the  con- 
duct of  those  men,  without  other  guidance 
than  that   of  **  peace,  law,  and  order  " — 
words  which  the  Attorney  General  says, 
were  only  put  into  their  mouth. 

However,  they  got  to  Manchester,  and 
I  will  take  them  from  the  time  when  Man- 
chester is  first  spoken  of  (I  think  the  9th  of 
August),  you  will  find  that  there  was  a 
great  meeting  at  Ashton,  from  which  the 
people  nroceeded  to  Manchester.    What  is 
the  evidence  of  that  meeting  at  Ashton  to 
go  to  Manchester  P    You  have  the  evidence 
of  Turner  that  Pilling,  one  of  the  defen- 
dants, said  he  wished  to  go  to  Manchester 
with  the  men  to  meet  the  masters,  as  the 
masters  would  not  meet  them  ;  to  obtain 
a  fair  day*s  wages  for  a  fair  day's  work, 
and  not  resume  labour  till  they  got  the 
wages  of  1840.    At  this  time,  also,  so 
mills  were  stopped,  but  no  damage  v, 
done  to  life,  limb,  or  property,  by  tl 
body  of  people  which  advanced  on  Mi 
Chester. 

Before  this  time,  there  can  be  no  dor 
that  the  Chartists  intended  to  have 
great  meeting  in  Manchester,  on  the  16 
or  17th  of  August,  on  several  groonc 
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First,  there  had  heen  some  falling  ont 
in  the  body,  and  they  thought  it  desirable 
to  have  a  meeting  of  delegates,  so  that  they 
should,  in  some  way  or  other,  settle  these 
things  among  themselYes;  to  take  their 
organisation  (for  they  had  a  right  to  be 
organised,  if  they  kept  the  peace)  into 
consideration,  in  order  to  see  whether  it 
required  alteration.  Secondly,  those  per- 
sons were  to  celebrate  the  16th  of  Angnst, 
the  day  when  Mr.  Hunt's  monument  was 
to  be  fairly  opened  to  the  public.  IBrooJce 
was  a  delegate,  but  there  is  nothing  un- 
lawful in  that ;  the  meeting  at  Manchester 
was  wholly  independent  of  the  tum-ont, 
as  appears  from  the  placard  published  on 
August  l.J 

«  HUNT'S  MONUMENT. 

*'  Men  of  Manchester,  Salford,  and  the  sar- 
rounding  towns  and  villages,  be  at  your  'posts  1 
In  conformity  with  the  anncuncement  of  the 
committee  in  the  placards  previously  issued,  we 
hereby  give  instructions  to  bo  observed  on  the 
16th  of  August,  1842,  when 

"A  GRAND  PROCESSION 

"Will  take  place  to  celebrate  the  completion  uf 
the  monument,  in  memory  of  the  late 

«  HENRY  HUNT,  ESQ." 

[Counsel  read  the  rest  of  the  placard,  (a)] 
'  And  then  there  is  a  postscript,  which  is 
\eYj  much  to  be  remarked  for  the  pro- 
priety of  its  language. 

*^  The  committee  most  urgently  and  respect- 
fully beg  that  all  who  join  the  procession  will 
observe  the  same  sobriety  and  decorum  for 
which  our  former  gatherings  have  been  so  ad 
mirably  distinguished,  and  thus  give  another 
indication  of  our  regard  for  peace,  law,  and 
order." 

Now,  on  the  1st  of  August,  was  there  any 
indication  of  this  outbreak  P  Was  there 
any  indication  that  the  delegates  would 
take  advant'ige  of  the  strike,  to  upset  the 
Government  and  the  constitution?  It  \ 
was  stated,  tlmt  on  the  17th  of  August, 
Feargiis  O'Connor^  and  the  delegates  of 
the  Chartists,  were  to  meet  for  that  pur- 
pose. It  appears  there  was  to  be  a  ball 
in  Carpenters'  Hall,  and  the  announcement 
of  it  was  placarded  over  Manchester,  and 
then  arose  the  strike.  The  workmen  of 
the  neighbouring  towns  advanced  on 
Manchester,  and  those  difiSculties  and 
breaches  of  the  public  peace,  of  which  you 
have  heard,  ensued.  And  what  did  these 
men  and  Chartists  do  ?  Why,  they  desired 
nothing  like  overturning  the  constitution, 
or  breaking  the  peace,  or  upsetting  the 
civil  government,  and,  thereby  intro- 
ducing that  law  of  disorder  and  destruc- 
tion,  which  the  learned  counsel  on  the 

(a)  Above,  p.  1019. 


other  side  would  have  you  believe.  They 
intended  to  do  nothing  more  than  that 
which  I  say  they  had  a  right  to  do — a 
right  which  they  waived  rather  than  en- 
danger the  public  peace;  for,  to  their 
honour  be  it  said,  they  issued  placards 
announcing  their  intention  to  postpone  the 
opening  of  Hunt's  monument,  lest  any 
breach  of  the  peace  should  occur.  I  am 
obliged  thus  to  introduce  this  matter,  in 
order  to  show  why  my  client  was  at  the 
conference.  [Counsel  read  ScholefiehTa 
notice  beginning : — ] 

"  Procession  and  meeting  prohibited  by  the 
Authorities."(a) 

That  was  an  announcement  which  the 
authorities  saw  with  their  eyes.  It  waa 
issued  hj  the  Chartist  body,  in  order  that 
peace  might  be  kept,  and  order  promoted 
in  that  part  of  Her  Majesty's  dominions. 
Well,  then,  the  strike  continued ;  the  men 
had  a  right  to  talk  about  wages ;  many  of 
them,  no  doubt,  behaved  tumultuously. 
The  meeting  of  delegates  took  place,  and 
I  see  no  reason  why  they  should  not 
meet.  [The  only  evidence  against  Brooke 
is  that  he  was  at  the  conference.]  It  ap- 
pears there  was  a  difference  of  opinion, 
as  to  whether  that  resolution  to  which  I 
am  about  to  draw  your  attention,  should 
be  adopted  or  not.  Twenty -seven  or 
twenty-eight  voted  for  the  resolution — 
seven  or  eight  voted  in  the  minority.  We 
do  not  know  who  they  were,  but  wo  know 
that  certain  persons,  to  the  number  of 
seven  or  eight,  thought  it  right  to  vote 
against  the  resolution.  They  had  their 
own  reasons  for  doing  so ;  but  the  majority 
carried  it,  and  the  resolution  was  come  to. 
And  what  was  the  resolution? — I  pray 
you  attend  to  every  word  of  it,  for  if  I 
understand  the  meaning  of  language,  and 
taking  it  as  proved  that  the  delegates 
were  there  for  the  purpose  of  looking  after 
the  affairs  of  the  Chartist  body,  I  say  you 
cannot  extract  from  this  resolution  any- 
thing prejudicial  to  my  client.  The  follow- 
ing is  the  resolution : — 

"  That  whilst  the  Chartist  body  did  not  origi- 
nate the  present  cessation  from  labour  " — 

— I  say  they  did  not  originate  it,  it  was 
originated  by  the  working  men  in  all  parts 
of  the  country.  The  working  men  had  a 
right  to  cease  from  labour,  and  they  had 
a  perfect  right  to  stay  oat,  till  they  got  a 
proper  remuneration  for  their  labour : — 

"  This  conference  of  delegates,  from  various 
parts  of  England,  express  their  deep  sympathy 
with  their  constituents,  the  working  men  now 
on  strike,  and  that  we  strongly  approve  the  ex- 
tension and  continuance  of  their  present  struggle 
till  the  People's  Charter  becomes  a  legishitive 

(a)  Above,  p.  1021. 
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enactment,  and  decide,  forthwith,  to  iMue  an  was  a  good  intention — ^if  joa  beliere  ftai 
address  to  that  effect,  and  we  pK-dire  oar»elTet,  mj  client  wu  At  other  times  m  peACOililfi 
on  our  return  to  «mr  localitk*,  to  give  a  proj^i  person,  then  I  »y  that,  as  it  respecti  him, 
direcuon  to  the  people's  effort*."  yon  are  bonnd  to  give  it  th©  moat  lihertl 

IThe  conference  of  delegates  had  a  per-  constmction  you  poasiblT  cma^  Bat,  let 
feet  right  to  exprcps  their  sympathy  with  "*  see  it,  gentlemen;  I  tobnut  toyw 
their  constitneiits.  the  working  men,  and  "^^  **  »•  »»  ^^\*  •?  argument  for  betto- 
to  give  them  this  advicej  If  Brooke  wages.  unUl  stich  tune  a«  tte  Cb»rter  was 
voted  with  the  minority  on  that  resola-  I'^wfully  earned.  And  if  that  u  the  ^ 
tion,  he  was  doing  what  waa  perfectly  constmction  to  pat  opon  ifc,  allLoiigh 
legal.  He  also  had  a  right  to  vote  in  ^*^^"^  °^T,  be  a  haid  word  here,  and  a 
the  majority:  the  resolation  itself  being  "onsCTisical  word  there,  yon  are  not  to 
legal,  and  exprensed  in  a  peri-ectlv  legal  consider  it  seditions.  Any  man  readmg 
manner.  [Counsel  referred  to  Brooke' i  it  w^h  the  common  eyi^  which  natnre  has 
speech  at  Todiuordeu  on  August  18.  as  S^veii  him  will  see  that  it  is  m^ly  a 
spoken  to  by  Williajn  Heapl  Ho  men-  proclamation  of  strong  views  aboot  a 
tioned  a  great  number  of  persons  that  ®^/^^/^^^^*gf«8?"*K<*^*i"»«  ^^n^^"*^ 
were  to  back  him.  He  gaid.  thev  were  P«l>l»shed.  The^Oomey  Ceweral,  yoa  wiU 
gone  to  Leeds,  and  had  driven  the  bar-  fcmember,  read  a  great  portion  of  it  m 
racks,  and  were  masters  of  the  town  at  ?^  address,  and  I  tlimk  it  proper  to  mtro- 
that  minute.  If  he  said  that,  it  was  a  duoe  it  to  yonr  notice  on  this  side  before 
foolish  thing;   but  was   it  illegal  to  say    -l^itdown: 

that  he  had  heard  so?  But,  gentlemen,  "  Brother  Chartists,— The  jpre^t  poKtical  trotfa 
do  yon  believe  that  all  he  said  at  that  time  .  ^*^'«**  *^J«  been  apitated  daring  the  last  h^ 
was  told  to  you  ?  Why,  gentlemen,  there  !  '^^^^'^JJ*  ,»»«^e  •?  *«°«*^  '7??*i  *^  degraded 
is  nothing  so  diflBcult,  or  so  dangerous,  '^J^J'^^i^^^  y»*"t '**T ''^  fu^ 
as  to  rely  on  the  evidence  of  a  man,  who!  '  ^Llr  couotn-  ^  *^**'^'"^'  ^''  "*^'^~-  "* 
undertaking  to  report  what  he  hears,  tells    „,,  .       i  ,  ▼        •       -r  .,  .  »   ., 

you  only  a  portion  of  it.  I  think  we  ^  *iite  slaves  !  I  confess,  I  think  there  are 
heard  one  man  saying  he  could  not  tell,  ™*°y  <»^  *^«  workmg  classes  in  EngrW 
whether  the  word  was  a  **  bloody  resolu-  '  "^f^  ^^^J  J"?  *'^«  condition  of  white 
tion,"  or  a  •*  bloody  revolution,"  or  a  fla^cry  I  think  there  are  a  great  nom- 
**  bloodless  revolution."  When  you  come  ^^F,  ^l  persons,  indeed,  who  may  be  well 
to  measure  a  man's  guilt  by  what  he  says,  called  white  slaves  ;  whose  wages  Mne 
and  all  you  have  of  his  language  is  what  ^[etched,  whose  condition  is  miserabie, 
a  person  going  in  the  midst  of  a  crowd  I  ^ho^.  by  reason  of  the  meanness  of  then- 
can  carry  away  with  him,  you  have  a  very  condition,  are  destitnte  of  that  which  con- 
delicate  task  to  perform  indeed.  It  is  stitntes  the  best  solace  of  Enghshmen— 
very  difficult  for  the  jury  to  rely  on  the  ^f**,^^'^^  ^^  be  said,  even  to  make  life 
report  of  a  man  who  has  not  brought  you  '  ^^^^^^  desirable —  domestic  comfort;  who 
the  whole  of  the  argument,  or  who  makes  *^®  ^oor,  ill-clad,  and  have  little  or  no 
it  more  or  less  than  the  exact  truth,  i  education.  I  do  not  put  the  bhane  on 
There  was  another  example  of  this  in  the  f'^J'^^®',.  Perhaps  we  ought  all  of  tis  to 
course  of  the  case.  Another  witness  said  Ja^e  a  little  of  the  blame  on  ourselves, 
he  was  not  sure  whether  it  was  "  HooU  "—  ^'^^^  however  that  may  be,  the  fact  is  on- 
the  name  of  a  magistrate  in  Salford— and  -  questionable,  that  a  large  portion  of  the 
"  Bick  "  or  •*  fool  "  and  *'  Bick"  meaning  ;  ^^rking  classes  are  steeped  m  the  deepest 

—  —  -  -      poverty,  and  their   education   is   at   the 

very  lowest  condition — they  are,  at  best, 

'  *  whites  slaves."    I  should  not  have  called 

i«a.»u  u  ^,^^.u^^„,,,     x v. t «  «v/.,*xi**     «u  »ii      JOVLT  attcntiou  to  that,    if  the  Attoi'ney 

SeyarTmereiy'a  diary  of  what  oclsurred  at  '  (^^^^(^J^^  not  appeared  to  have  expressed 


Mr.  Cohden.  What  a  difference  this 
makes !  Why  it  gives  a  different  cha- 
lucter  to  the  whole  thing.  [The  papers 
taken  upon  Brooke  prove  nothing  at  all ; 


the  conference.    Brooke  was  in  Manchester 
on  August  17,  the  date  when  it  is  said  the 


so  much  astonishment  at  the  term,  *'  white 
slaves,*'  as  an  expression  of  almost  fero* 


executive  address  was  posted  up  in  Tod-    ®**y-    ^®  address  goes  on  :— 
morden,  so  that  he  cannot  be  answerable  '      "  ^®°*  ^^  thousands  have  flnef?  down  their 
for  that.]     But  I  think  it  is  right  to  have  !  implements  of  labour." 
a  look  at    this  executive    address,    and        They  have: — 


see  whether  it  will  bear  this  terrible  in 
terpretation  which  my  learned  friend  the 
AttM'ney  Geyiercd  has  put  upon  it.  When 
you  come  to  look  upon  it,  you  may  see  it 
is  a  foolish  proclamation,  but  we  live  in 
the  days  of  foolish  proclamations — it  may 
be  a  silly  thing,  but  if  you  believe  that 
the  intention  of  the  person  who  wrote  it 


"  Your  task-masters  tremble  at  your  energy 
aDd  expecting  masses  eagerly  watch  this,  the 
g^eat  crisis  of  oar  cause.'' 

By  task-masters  are  meant,  those  mas- 
ters by  whose  reduction  of  wages  the 
turn  out  was  caused : — 

"  Labour  must  no  longer  be  the  common  prej 
of  masters  and  rulers." 


^ 
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That  is  the  language  of  proclamationB, 
they  are  always  grandiloqDent,  in  a  style 
half  Osnan,  half  Buonaparte  ^&  sort  of 
flonrish  with  which  high  sonnding  pro- 
clamatious  are  sometimes  heralded  in.  In 
common  sense,  we  make  out  the  meaning 
of  these  words  to  be  this :  For  the  last 
half  centnry  a  straggle  for  wages  has  been 
going  on,  bnt  the  working  men  have 
effected  little  by  their  exertions.  Bnt  now 
the  question  ap^ars  to  have  taken  hold  of 
the  publio  mind,  and  we  are  in  a  position 
to  achieve  the  object  we  have  in  view,  if 
we  only  make  a  proper  nse  of  this  favour- 
able opportunity.  That  is  a  fair  con- 
struction to  put  on  these  words,  and  I 
leave  it  to  yourselves  whether  it  is  a 
natural  construction. 

"  Labour  must  no  longer  be  the  common  prey 
of  masters  and  rulers.  Intelligence  has  beamed 
upon  the  mind  of  the  bondsman,  and  he  has  been 
convinced  that  all  wealth,  comfort,  and  produce, 
eyerything  valuable,  useful,  and  elegant,  have 
sprung  from  the  palm  of  his  hand." 

I  beg  leave  to  say  that  this  is  true.  It 
is  from  the  palm  of  the  working  man's 
hand  and  the  sweat  of  his  brow — it  is  from 
the  industry  of  our  population,  that  this 
great  nation  has  grown  up  to  what  it  is  - 
a  nation  of  great  power — of  independent 
men  of  large  property,  and  all  this  results 
from  the  industry  of  the  common  people. 

"  He  feels  that  his  cottage  is  empty,  his  back 
thinly  clad,  his  children  breadless,  himself  hope- 
less, his  mind  harassed,  and  his  body  punished, 
that  undue  riches,  luxury,  and  gorgeous  plenty 
might  be  heaped  in  the  palaces  of  the  task- 
masters, and  flooded  in  the  granaries  of  the 
oppressor." 

Large,  grand,  eloquent  words  these — 
stron^y  patting  a  difference  between  the 
poor  and  the  rich,  but  the  meaning  when 
fairly  taken  is :  **  You  have  not  enough  of 
wages — ^you  have  a  right  to  have  more — 
you  have  a  right  to  have  your  case  well 
considered  by  Parliament,  and  you  never 
will  have  it  well  considered  by  Parliament 
till  the  Charter  be  the  law  of  the  land." 
You  may  not  be  that  way  of  thinking, 
but  they  are,  and  if  they  speak  their 
opinions  like  men,  they  may  be  out-argued 
or  laughed  at,  if  you  please,  but  they 
should  not  be  prosecuted  for  holding  those 
sentiments. 

"  Nature,  God,  and  reason  have  condemned 
this  inequality,  and  in  the  thunder  of  a  pcoplc*s 
voice  it  must  perish  for  ever." 

That  is  Oas^ian  again : — 

**  He  knows  that  labour,  the  real  property  of 
society,  the  sole  origin  of  accumulated  pro- 
perty, the  first  cause  of  all  national  wealth,  and 
the  only  supporter,  defender,  and  contributor  to 
the  greatness  of  our  country,  is  not  possessed  of 
the  same  legal  protection  which  is  given  to  those 


lifeless  effects,  the  houses,  ships,  and  machinery, 
which  labour  have  alone  created." 

Gentlemen,  I  can  understand  a  working 
man  having  that  view.  I  can  understand 
that  the  working  man,  who  gets  up  early, 
goes  to  bed  late,  and  eats  the  bread  of 
carefulness,  who  is  thinly  clad,  and  des- 
titute of  home,  of  all  those  things  which 
form  the  comforts  of  domestic  life — I  can 
easily  ima^ne  that  man  believing  that 
labour,  which  forms  his  only  property,  is 
not  enough  respected  and  protected  by 
the  law.  I  can  eosily  understand  him 
looking  on  the  great  interests  of  the  mer- 
chant; looking  at  his  property  in  ships, 
in  houses,  and  macbiaery.  I  can  easily 
imag^e  him  saying,  these  things  are  pro- 
tected by  the  law,  more  than  the  sweat  of 
my  brow  is  protected ;  he  may  be  wrong, 
but  if  it  be  his  true  sentiment,  if  he  believes 
in  his  conscience  wages  are  not  protected, 
that  he  has  wrongs  that  ought  to  be  re- 
dressed, and  rights  which  ought  to  be 
preserved  to  him  by  the  government,  he 
ou^ht  not  to  be  punished  for  holding  that 
opinion. 

"  He  knows  that  if  labour  "— 

(this  is  the  proclamation  still) — 

"  has  no  protection,  wages  cannot  be  upheld  nor 
in  the  slightest  degree  regulated,  until  every 
workman  of  twenty-one  years  of  age,  and  of 
sane  mind,  is  on  the  same  political  level  as  the 
employer." 

Then  comes  universal  sufirage.  Here 
is  an  argument  by  persons  wno  think 
universal  suffrage  is  a  cure  for  all  dis- 
orders. I  do  not  think  so.  But  I  think  a 
very  honest  man  may  think  so.  These  are 
matters  about  which  honest  men  may 
differ  widely.  I  have  lived  to  see  an  ex- 
tension of  the  franchise,  which  people 
twenty  years  ago  would  have  died  to  thmk 
would  so  so  far.  And  in  all  parts  of  Eng- 
land I  iind  that  the  franchise  has  extended 
very  much  within  the  last  few  years. 
And  I  think  it  would  be  too  much  for  any 
one  to  say,  that  he  is  a  bad  subject  who 
seeks  a  further  extension  of  it,  or  who 
holds  opinions,  however  erroneous,  on  this 
point. 

"  He  knows  that  the  Charter  would  remove, 
by  universal  will,  expressed  in  universal  suffrage, 
the  heavy  load  of  taxes  which  now  crush  the 
existence  of  the  labourer  and  cripple  the  efforts 
of  commerce." 

Some  of  us  mav  differ  much  with  the 
author  of  the  address  as  to  the  mode  in 
which  commerce  is  to  be  relieved,  bnt 
every  person  may  have  his  own  view  in 
that  matter  without  being  guilty  of  crime. 
One  hears  the  strongest  opinions  on  that 
point ;  some  parties  say,  tnat  a  repeal  of 
the  Com  Laws  would  introduce  peace  and 
plenty  in  a  moment,  while  others  lift  up 
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their  eyes  and  laagh  at  them  for  avowing 
the  opinion ;  but  a  man  has  a  right  to 
his  opinions,  and  it  would  not  be  worth 
while  living  in  England  one  hoar  longer 
if  ever  the  law  allowed  one  man  to  smite 
another  for  his  opinions.  God  forbid, 
that  we  should  be  lining  in  England 
nnder  such  a  state  of  things.  I  think  that, 
if  any  man  fairly  avows  his  opinions, 
however  erroneouB  they  may  be,  he  is 
entitled  to  respect. 

''That  it  would  give  cheap  government  as 
well  as  cheap  food,  high  wa^K  as  well  as  low 
taxes,  bring  happiness  to  the  hearthstone,  plenty 
to  the  table,  protection  to  the  old,  education  to 
the  young,  permanent  prosperity  to  the  country*, 
long-continued,  protective,  political '  power  to 
labour,  and  peace — blessed  peace,  to  exhausted 
humanity  and  approving  nations/' 

Now,  my  learned  friend  the  Attorney 
General,  daring  the  course  of  his  address 
to  you,  had  two  or  three  times  on  his  lips 
the  expression,  that  you  were  not  to  trust 
to  those  words,  **  peace,  law  and  order," 
although  used  by  the  parties  engaged  in 
these  proceedings.  Grentlemen,  I  have  in 
my  view  what  passed  during  the  riots, 
And  I  defy  any  man  to  tell  me  what  it 
was  that  protected  the  country  from  vio- 
lence except  it  was  that  love  of  "  peace, 
law,  and  order,"  which  seemed  to  have 
superseded  all  other  sentiments  whatever 
in  the  minds  of  the  working  classes,  and 
kept  them  from  doing  things  which  they 
would  be  very  sorry  to  have  done : — 

"  Therefore  it  is  that  we  have  solemnly  sworn, 
and  one  and  all  declared,  that  the  golden  oppor- 
tunity now  i;(ithin  our  grasp  shall  not  pass  away 
fruitless,  that  the  chance  of  centuries  afforded 
to  us  by  a  wise  and  all-seeing  God  shall  not  be 
lost;  but  that  we  now  do  universally  resolve 
never  to  resume  labour  until  labour's  grievances 
are  destroyed,  and  protection  secured  for  our- 
selves, our  suffering  wives,  and  helpless  children, 
by  the  enactment  of  the  People's  (/barter." 

That  is  say,  **  You  have  struck  for 
wages,  and  we  think  this  is  a  great  oppor- 
tunity to  carry  the  Charter.  The  strike 
is  almost  universal.  We  say  there  never 
has  been  such  an  opportunity  in  the 
world  before.  It  ought  not  to  be  lost  now 
that  you  have,  by  reason  of  the  inability 
of  anything  to  stop  it,  an  opportunity  to 
carry  the  six  points  of  the  Charter,  wnich 
will  cure  the  grievances  of  which  you  have 
80  long  complained.  The  complaint  is 
long. 

'*  Intelligence  has  reached  us  of  the  wide- 
spreading  of  the  strike,  and  now,  within  fifty 
miles  of  Manchester,  every  engine  is  at  rest,  and 
all  is  still,  save  the  millers'  useful  wheels  and 
the  friendly  sickle  in  the  fields." 

That  is  very  poetical,  and  very  near 
Vfhat  was  the  case,  but  there  is  no  wioked- 
ziesfi  in  it.    These  parties  did  not  put  the 


engines  at  rest.  Brooke  of  Todmordea 
did  not  put  them  at  rest.  But  the  engines 
were  at  rest,  there  was  nothing  at  aU 
illegal  in  saying  that  within  fifty  miles  of 
Manchester  every  engine  wasat  rest.  They 
were  at  rest.  But  who  put  t^em  in  that 
pesitioD  P  Not  the  meeting  of  delegates 
— not  the  execDtive  commitee-— not  my 
client.  It  was  the  result  of  a  proceeding 
which  I  do  not  appear  here  to  aefend.  but 
which  has  no  connexion  whatever  with  my 
client  Brooke.  The  passage  which  I  have 
read  simply  means :  the  engines  are  at 
rest,  and  you,  the  people,  now  on  strike, 
have  an  opportunity  of  patting  those 
thin gs  to  rignts.  The  strike  is  so  universal, 
that  Parliament  will  grant  the  Charter. 
Gentlemen,  that  may  be  a  wrong  view, 
but  if  you  judge  a  man  bv  his  honesty, 
and  not  (reversing  the  oraer  of  things) 
by  the  consec^uence  which  may  result 
from  his  opinions,  you  will  not  blame 
those  who  recorded  that  sentiment.  I 
am  not  going  to  defend  every  word  in 
this  proclamation  as  reasonable ;  far  from 
it ;  but,  take  it  all  together,  and  if  yon 
put  that  construction  on  it,  which  I  think 
you  fairly  can,  you  will  not  think  it  a 
part  of  a  general  conspiracy  to  alarm  all 
the  people  in  this  neighbourhood : — 

"  Englishmen  !  the  blood  of  your  brothers  red- 
dens the  streets  of  Preston  and  Blackburn." 

A  very  great  misfortune,  indeed,  that 
in  order  to  maintain  the  peace  those  per- 
sons were  put  to  death  at  Pre»ton.  This 
passage  has  been  commented  upon,  with 
much  severity,  by  the  Attorney  GeneraJ. 
No  man  can  regret  more  than  I  do  the 
unfortunate  events  that  have  happened 
at  Preston,  and  have  led  to  a  loss  of 
human  life ;  but  is  it  not  a  most  cxtra- 
ordinaiy  fact  and  we  have  it  told  us 
bv  the  oflSoer  who  witnessed  that  lament- 
able transaction  that  a  small  civil  force, 
not  exceeding  eighty  persons,  and  a  few 
soldiers,  was  able  to  drive  back  a  body 
of  men,  composed  of  some  thousands? 
This  shows  that  it  was  the  desire  of  the 
people  not  to  try  to  put  the  authoritios  to 
extremities.  You  never  find,  in  this  strike, 
that  any  arms  were  worn  by  a  single  man ; 
things  called  bludgeons  and  sticks  were 
used,  but  arms,  whereby  civil  commotion, 
or  a  revolution,  is  brought  about,  were 
never  employed.  For  instance,  we  h» 
heard  notning  of  the  employment  of  gun 

Eistols,  or  sabres,  which  would  undoubted 
ave  been  used,  had  the  people  intend* 
to   cany  their   object  by  physical  for< 
You  will  see,  from  what  passed  at  Prt 
ton,  that  the  people  were  not  at  all  di 
posed    to    go    to    extremities    with    th< 
authorities.     Instead  of  ofi'ering  any  re 
sistauce  to  the  authorities,  or  seeking  t 
place  themselves   in   collision  with   tl 
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Boldiers,  by  whioli  blood  might  have  been 
spilled,  the  people  peaceably  retired, — a 
£Act  which,  I  think,  affords  the  strongest 
possible  eyidonce  that  they  had  no  inten- 
tion of  employing  physical  force  for  the 
attainment  of  their  object — 

**  And  the  murderers  thirst  for  more.** 

I  do  not  say  that  that  is  a  very  proper 
word,  but  it  is  on  allusion  to  friends  of 
their  own,  who  were  put  to  death  at 
Preston,  and  therefore  should  be  taken 
without  serious  observation;  and  when 
we  take  into  consideration  the  circum- 
stances under  which  the  address  was 
wntten,  and  the  station  in  life  of  the 
parties,  it  may  be  looked  upon  with  some 
degree  of  excuse. 

**  Be  firm,  be  com'ageous,  be  men  2  Peace, 
law,  and  order,  have  prevailed  on  our  side — let 
them  be  revered  until  your  brethren  in  Scotland, 
Wales,  and  Ireland,  are  informed  of  your  reso- 
lution ;  and  when  a  universal  holiday  prevails, 
which  will  be  the  case  in  eight  days,  of  what  use 
will  bayonets  be  against  public  opinion  ?" 

Of  course,  of  no  use  ;  if  the  people  were 
not  going  to  fight  there  would  be  nothing 
to  fight  withal;  if  a  universal  holiday 
were  to  take  place,  and  Parliament  would 
take  the  matter  into  consideration,  there 
would  be  no  use  in  forcing  the  people,  at 
the  point  of  the  bayonet,  to  work  for  7d. 
or  8d.  a~piece.  None  at  all.  If  the  strike 
continaes  for  eight  days,  depend  upon  it 
you  will  carry  the  Charter.  Not  by 
bayonet,  mark !  but  by  "  order.'*  **  Peace, 
law,  and  order,  having  prevailed  on  our 
side,  let  them  be  revered,"  they  will 
carry  through  the  rest.  That  is  my  con- 
struction; is  it  not  a  fair  one?  ** Peace, 
law,  and  order  have  prevailed  on  our  side," 
let  them  bo  revered ;  and  mark  my  words, 
said  the  proclamation,  you  will  carry  the 
Charter.  I  submit  to  you  that  that  is 
the  reasonable  construction  to  be  put  on 
it  by  persons  in  your  situation. 

"  What  tyrant  can  then  live  above  the  terrible 
tide  of  thought  and  energy,  which,  is  now  flow- 
ing fast,  under  the  guidance  of  man's  intellect, 
which  is  now  destined  by  a  Creator  to  ele^Tite 
his  people  above  the  reach  of  want,  the  rancour 
of  despotism,  and  the  penalties  of  bondage  ?" 

That  is  Ossian  again.  The  same  argu- 
ment is  used  again.  If  you  do  not  return 
to  your  work,  those  that  hold  out  against 
you— 

"  The  trades,  a  noble,  patriotic  baud,  have 
taken  the  lead  in  declaring  for  the  Charter,  and 
drawing  their  gold  from  the  keeping  of  tyrants. 
Follow  their  example,  lend  no  whip  to  rulers 
wherewith  to  scourge  you.  Countrymen  and 
brothers,  centuries  may  roll  on,  as  they  have 
fleeted  past,  before  such  universal  action  may 
again  be  displayed.  We  have  made  the  cast  for 
liberty,  and  we  must  stand,  like  men,  the  hazard 


of  the  die.  Let  none  despond.  Let  all  be  cool 
and  watchful,  and,  like  the  bridesmaids  in  the 
parable,  keep  your  lamps  burning ;  and  let  your 
continued  resolution  be  a  beacon  to  guide  those 
who  are  now  hastening  far  and  wide  to  follow 
your  memorable  example.  Brethren,  we  rely  on 
your  flrmness ;  cowardice,  treachery,  and  wo- 
manly fear,  would  cast  our  cause  back  for  half  a 
century.  Let  no  man  or  child  break  down  the 
solemn  pledge  (that  is,  of  going  to  work  again), 
and  if  they  do,  may  the  curse  of  the  poor  and 
the  starving  pursue  them — they  deserve  slavery 
who  would  madly  court  it." 

This  was  Ossian  again — a  nourishing 
proclamation,  very  poetical  and  very 
pretty,  but  surely  not  seditious. 

"Our  machinery  U  all  arranged,  and  your 
cau$e  will,  in  three  days,  be  impelled  onward  by 
all  the  intellect  we  can  summon  to  its  aid  ;  there- 
fore, whilst  you  are  peaceful,  be  firm,  and  whilst 
you  look  to  the  law,  remember  that  you  had  no 
voice  in  making  it,  and  are,  therefore,  the  slaves 
to  the  will,  the  law,  and  the  caprice  of  your 
masters." 

I  believe  it  is  the  opinion  of  many  high 
authorities  that  taxation  and  representa- 
tion ought  to  go  hand  in  hand,  and  they 
oft«n  heard  that— 

**  Laws  grind  the  poor,  and  rich  men  make 
the  laws." 

I  think  that  is  a  line  which  is  in  every- 
body's mouth.  It  may  be,  that  as  the 
influence  of  rich  men  increases  they  may 
have  a  desire  to  make  laws  of  that  cha- 
racter; and  the  working  classes  of  this 
country  are  inclined  to  make  the  law  for 
themselves.  They  may  be  wrong,  but, 
if  they  express  their  opinion  in  a  peace- 
able manner,  and  use  neither  threats, 
intimidation,  nor  violence  to  bring  other 
persons  over  to  their  own  views,  they 
have  a  right  to  do  so.  I  now  come  to  the 
last  sentence.  The  Attoi-ney  General  relied 
upon  it.  I  think  he  relied  upon  it  by 
mistake,  and  as  that  mistake  is  liable  to 
do  great  harm,  I  think  in  justice  to  my 
client  it  ought  to  be  removed. 

'*  All  officers  of  the  association  are  called 
upon  to  aid  and  assist  in  the  peaceful  extension 
of  the  movement,  and  to  fonvard  all  moneys  for 
the  use  of  delegates,  who  may  be  expressed  over 
the  country.  Strengthen  our  hands  at  this  crisii;. 
Support  your  leaders.  Rally  round  our  sacred 
cause,  and  leave  the  decision  to  the  God  of 
Justice  and  of  Battle." 

My  learned  friend  the  Attorney  Oeneral 
has  put  upon  the  last  word  of  this  sen- 
tence a  meaning  which  I  humbly  submit 
to  you  in  perfect  confidence,  it  ought  not 
to  bear — **that  it  was  calling  upon  the 
people  to  take  arms,  and  do  battle  against 
those  who  mieht  oppose  them."  I  be- 
lieve this  word  battle  in  this  place  is 
applied  exactly  in  the  selfsame  sense  as 
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yon  find  it  applied  in  the  address  of  the 
nationa]  conference  to  the  Chartist  public, 
which  was  read  ont  of  Mr.  0*Connor*9 
paper: — "The  battle  of  jostice  agiiinst 
injQStice,  of  right  against  might " ;  and 
of  the  poor  man  against  the  rich,  if  he  be 
an  oppressor.  It  is  not  an  appeal  to  the 
Bwoiii.  It  has  no  reference  to  any  violent 
conduct  as  the  learned  Attorney  General 
seemed  to  understand ;  it  means  a  moral 
battle,  and  not  a  physical  battle.  What 
does  the  address  of  the  conference,  read 
from  the  Northern  Star  of  the  20th  of 
August,  say  P 

"  Ours  18  the  battle  of  labour  affaiost  capital — 
of  right  againnt  might — of  justice  against  in- 
justice— aod  of  knowledge  against  bigotrj  and 
intolerauce." 

You  see  the  appeal  to  God  was  an 
appeal  to  Him  as  the  God  of  justice, 
and  not  as  the  God  of  battles,  as  he  is 
called  in  our  Bibles.  Not  to  Him  as 
that  great  Being  who  guides  the  wars  of 
the  world,  but  as  that  just  Being  who 
knows  that  those  contentions  between 
man  and  man  oui^ht  to  be  settled,  and 
will  be  settled,  and  when  they  are  settled 
they  will  be  settled  in  favour  of  right.  I 
know  I  am  not  fit  to  speak  on  such  bigh 
matters,  but  when  you  read  these  words, 
the  reasonable  man,  the  candid  mind, 
will  put  that  interpretation  on  them  which 
is  put  upon  them  by  those  persons  with 
whom  I  am  associated  in  this  defence. 
lOounsel  having  read  and  commented  in 
the  address  adopted  at  the  conference  pro- 
ceeded :]  Upon  your  hands,  and  to  you, 
gentlemen,  I  now  throw  and  confide  the 
interests  of  Brooke,  of  Todmorden.  If 
you,  in  your  conscience,  believe  that  he 
went  as  a  delegate  for  the  purpose  of 
bringing  about  changes  in  fundamental 
points  of  the  constitution,  by  force, 
threats,  and  intimidation,  then,  m  point 
of  justice,  you  ought  to  give  in  a  verdict 
against  him ;  but  if  you  think  that  he 
went  there  for  the  purpose,  as  I  have  it 
from  the  two  witnesses  for  the  prosecu- 
tion, of  meeting  the  other  delegates  to 
make  matters  legal  in  the  Chartist  orga- 
nization, and  to  harmonise  together  those 
points  of  dispute  between  the  leaders — if 
that  was  his  errand,  and  if  that  errand 
was  coupled  with  being  present  at  the 
celebration  of  the  opening  of  Hunt's  monu- 
ment  on  the  16th  of  August — then, 
though  the  strike  took  place,  you  are  not 
to  blame  him.  I  defy  the  wit  of  man  to 
say  that  he  was  present  at  any  riotous  or 
tumultuous  assembly — that  a  finger  of 
his  was  ever  raised,  or  a  word  of  his  ever 
spoken — ^that  he  took  any  part  directly  or 
indirectly  in  any  violent  proceeding.  If 
80,  then,  you  are  entitlea,  gentlemen,  to 
give  a  favourable  consideration  to  his  case, 


apart  and  by  himself,  and  acquit  him  of 
this  charge. 

IBainee,  in  his  speech  for  Sckol^tLi^ 
oonunented  on  the  nature  of  the  indict- 
ment.]   Did  ever  man  living  hear  of  an 
indictment  comprising  the  cases  of  fifty* 
nine  different  defendanta  P    I  say  this  in* 
!  dictment  is  a  perfect  monster.    Xo  snch 
thing  ever  existed  since  the  earliest  state 
trial  we  read  of  in  our  books  down  to  the 
present  time.    It  is  the  first  instanoeof 
the  kind,  and  I  hope  it  will  be  the  lui ; 
for  a  scheme  more  fraught  with  injustice 
to  those  called  upon  to  answer  at   this 
trial  (I  hope  inaavertently  adopted  by 
those  who  advised  the  Crown  on  this  oc- 
casion) than  this  indictment,  inclading, 
as  it  does,  fifty -nine  pei'sons;   imposing 
on  the  judge  and  jury  a  task  of  greater 
difficulty  than  I  have  ever  read  of  as  bein^ 
imposed  on  judge  or  jury  before,  and, 
what  is  of  more  consequence  than  that, 
imposmg  on  the  defendants  a  hardship 
and  a  ^issness  of  severity  which  it  is 
utterly  impossible  to  estimate.    The  most 
expenenocd  counsel  that  ever  addressed 
a  jury  may  well  donbt  of  his  ability  to 
present  each  case  in  its  own  peculiar  and 
distinctive  features  before  that  juiy  who 
are  to  try  the  guilt  or  innocence  of  his 
client.      Gentlemen,   if  that  be  so  with 
respect  to  the  most  experienced  counsel* 
how  must  it  be  with  respect  to  those  men 
who  now  stand  before  you  on  their  trial, 
some  of    whom  have    not,   for  want  of 
means,  the  advantage  of  appearing  before 
you  by  counsel ;  and  every  rne  of  whom 
IS  expected  to  single  out  from  this  enormous 
mass  of  matter  (which  \he  Attorney  General 
has  been  five  days  bringing  before  yoa) 
the  evidence  bearing  on  his  own  particu* 
lar  case,  call  your  attention  to  it  individu- 
ally, and  take  your  sense  upon  it.    I  do 
say  that  to  such  a  hardship  I  have  nerer 
known  any  defendant  subjected    in  my 
life.     And,  surely,  there  is  no  occasion 
for  it.      It  is  perfectly  well  known    to 
criminal  lawyers  that,  m  a  charge  of  this 
kind,  it  is  perfectly  competent  for  the 
Crown  to  trj  the  defendants  on  several 
indictments.     Had  the  Attorney   General 
presented  five  or  six  indictments  to  the 
jury  instead  of  one,  it  would  have  been 
much  to  the  advantage  of  the  Court,  and 
more  in  accordance  with  the  fundamental 
principles  of  justice,  which  is  the  objc 
of  all  law.    From  what  I  know  of  t 
Attorney  General,   I  am    sure  he  won 
not  intentionally  impose  on  these  m< 
any  hardship;   and  yet  a  greater  har 
ship  than  these  men  have  been  snbjei. 
to  by  the  mode  in  which  this  inquiry  hf 
been  brought  before  you,  it  is  impossibl 
for  the  imagination  of  man  to  conceive. 

And  the  thing  would  be  far  worse  if  hii 
Lordship  adopted   the   view  which  th 
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Attorney  Genial  wor  disposed  to  take  at 
tlie  end  of  the  prosecution.  Then  it  was 
discovered  that  it  would  be  for  the  ad- 
vantage of  the  Crown  to  depart  a  little 
from  that  course,  which  I  understood  to 
be  laid  down  by  the  Attorney  General 
in  his  opening.  So  far  from  adducing 
evidence  to  determine  whether  there  had 
been  a  conspiracy  by  force  and  violence 
to  prevent  the  free  exercise  of  labour,  or 
to  continue  a  cessation  from  labour,  in 
order  to  bring  about  a  change  in  the 
laws  and  constitution  of  this  country, 
and  whether  the  defendants,  or  any  of 
them,  had  taken  any  port  in  that  con- 
spiracy— an  attempt  was  made  to  try 
CO  affect  one  defendant  by  one  kind  of 
evidence,  and  another  defendant  by  an- 
other kind  of  evidence.  Each  of  the  nine 
counts  in  the  indictment  was  to  be  ap- 
plied to  each  of  the  defendants.  And 
observe  what  may  be  the  effect  of  it.  I 
have  made  the  calculation  —  there  are 
fifty-nine  defendants,  and  nine  counts 
in  the  indictment ;  and  if  you  multiply 
fifty-nine  by  nine,  the  result  will  be  five 
hundred  and  thirty -one.  That,  gentle- 
men, will  be  the  number  of  questions 
which  his  Lordship  will  have  to  submit 
to  you,  for  he  will  be  obliged  to  submit 
every  count  with  respect  to  each  defen- 
dant. If  the  course  had  been  adopted, 
which  the  legal  ingenuity  of  my  learned 
friend  suggested,  and  you  had  to  deter- 
mine whether  or  not  a  certain  portion  of 
a  count  was  made  out  against  A.  or  B., 
it  would  be  quite  impossible  to  tell  how 
far  these  subdivisions  might  have  been 
carried ;  and  so  far  from  you  having  any 
assignable  period  at  which  you  could 
have  hoped  for  a  termination  of  your  la- 
bour, it  would  be  quite  impossible  to  say 
yrhen  you  might  have  finished. 

I  shall  now  call  attention  to  that  point 
of  law  which  the  Attorney  General  noticed 
in  this  case.  I  consider  this  of  great  im- 
portance to  be  understood  here.  The  At- 
torney  General  said,  **  Here  is  a  charge  of 
conspiracy,  and  the  law  of  England  with 
respect  to  conspiracv  is  this :  that  where 
X>arties  are  engaged  in  pursuit  of  a  cora- 
znon  purpose,  for  the  act  which  one  may 
do,  in  pursuance  of  that  common  purpose, 
all  the  rest  are  responsible."  From  that 
proposition,  as  thus  laid  down  briefly,  I 
oeg  to  express  my  unqualified  dissent. 

Dundas :  Hear ! 

Bainee :  His  Lordship  will,  of  course, 
lay  down  the  law,  and  you  are  bound  to 
take  the  law  from  him  ;  but  to  that  pro- 
position I  express  my  unc^ualified  dissent. 
It  is  true  that  whei*e  parties  are  combined, 
and  the  ultimate  object  of  those  parties  is 
illegal,  any  act  which  one  may  do  in  pur- 
suance of  that  common  object,  the  rest 
are  responsible  for,  but  it  is  not  so  where 
o    67482S. 


the  ultimate  object  of  the  parties  is  legal. 
I  defy  anyone  to  say  that  that  which  the 
Attorney  General  laid  down  is  correct; 
for,  if  it  were,  see  the  consequences  which 
would  follow.  You  and  I  may  be  com- 
bined together  for  the  promotion  of  some 
purpose  which  we  may  think  in  our  con- 
science to  be  very  just,  and  which  is  just 
in  itself.  I  do  some  foolish  and  wicked 
things  in  order  to  carry  out  the  object  in 
view — I  act  upon  that  worst  and  foulest  of 
moral  maxims — **  Do  evil  that  good  may 
come."  Are  you  to  be  affected  by  my 
conduct  in  that  respect?  Certainly  not. 
And  yet  we  are  bound  up  in  one  common 
purpose. 

In  point  of  legality,  there  can  be  no 
doubt  but  that  for  these  men  to  combine 
for  the  Charter,  was  as  legal  a  purpose  as 
ever  bound  men  together  in  tnis  world. 
Yet,  if  any  man  were  to  be  bound  by  the 
acts  of  another,  because  he  was  bound  up 
with  him  in  one  common  purpose,  just  ob- 
serve how  gross  an  absurdity  it  would  lead 
to ;  and,  no  djubt,  you  will  hear  from  my 
Lord,  how  gross  an  illegality.  Here  are 
certain  persons  all  of  opinion  that  the 
passing  of  the  Reform  ^ill  would  be  a 
verv  good  thing;  and  they  go  to  work, 
and  carry  out  their  several  plans  for 
effecting  the  common  purpose.  One 
thinks  he  will  do  so  hj  firing  the  city  of 
Bristol;  another,  by  msulting  and  as- 
saulting a  police  officer ;  a  third,  by 
peaceful  means.  The  ultimate  object  is 
the  same.  They  wish  to  bring  about  a 
change  in  the  laws,  bat  the  third  man  is 
not  to  be  held  responsible  for  the  folly 
and  violence  of  the  other  two.  I^et  us 
take  another  illustration.  Here  are  cer- 
tain persons  banded  together  for  the  com- 
mon purpose  of  turning  the  hands  out  of 
a  particular  manufactory.  One  of  those 
persons  makes  a  most  violent  and  inflam- 
matory speech  against  the  poor-law — one 
of  the  most  exciting  subjects  on  which  the 
mind  can  be  addressed ;  another  makes  an 
attack  on  the  character  of  the  amiable  and 
excellent  Sovereign,  under  whose  rule  we 
have  the  happiness  to  live;  and  a  third 
seeks  to  accomplish  his  purpose  by  rea- 
son and  argument.  !Now  it  is  perfectly 
obvious  that  the  common  purpose  is 
strictly  legal,  and  that  it  would  be  the 
greatest  hardship  in  the  world,  to  bind 
the  third  man  by  that  which  is  done  by 
the  other  two.  These  are  obvious  rea- 
sons, and  they  strike  one  as  being  so  just, 
that  you  must  at  once  see  the  distinction 
between  a  case  where  the  ultimate  object 
is  a  legal  one,  and  where  it  is  ille^%l. 
Where  the  common  object  is  illegal  I 
submit  that  the  one  is  the  agent  of  the 
other,  both  in  point  of  law  and  common 
sense ;  aud  the  result  must  bo  visited  on 
the  head  of  each,  but,  where  the  object  is 
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legal,   each  mast  be  risited  br  bis  own 
act.  "  * 

Dundas :  That  is  right. 

[Connsol  then  reviewed  the  evidecce 
afl'ecting  HcholefieUlf  and  contended  that 
he  was  not  even  a  member  of  the  con- 
ference, and  that  it  wa8  absolutely  im- 
poBRible  to  say  that  ho  was  bound  op  in 
any  guilty  purpose  with  the  rest  of  the 
defendants.  ' 

Murphy  followed  on  behalf  of  M*Dftuall, 
RailtoHf  and  Durlkam.     He  admitted  that 
the  executive  address  had  been  brought 
brought  home  to  M'DouaU  but  contended  j 
that  it  was  not  criminal.] 


Tuesday,  March  7,  1843. 

Immediately  after  his  Lordship  had 
taken  his  seat, 

Atherton  rose  and  said :  I  would  take 
this  opportunity,  my  Lord,  of  asking  the 
Att(yimeij  General  whether  he  has  come  to 
the  conclusion  of  abandoning  any  of  the 
counts  in  the  indictment 't 

Attorney  Ge^ioral :  My  Lord,  I  do  not 
mean  to  proceed  ui>on  the  two  last  counts, 
but  on  looking  at  the  sixth  and  seventh  it 
appears  to  me  necessary  to  retain  them. 
I  think  them  extremely  important  with 
reference  to  some  of  the  convictions 
which  have  previously  taken  place  —  I 
mean  at  Chester  and  Liverpool.  In  reality 
they  have  nothing  whatever  to  do  with 
riot. 

RoLFE,  B. :  Very  well. 

lAtherto7i  followed  on  behalf  of  James 
and  William  StepUenson.  The  conference 
address,  (a)  he  contended,  did  not  recom- 
mend such  a  forcible  continuance  of  the 
strike,  as  was  charged  in  the  indictment, 
and,  in  proof  of  this  construction,  he  pro- 
posed to  read  an  article  from  the  North  cm 
Star.l 

Attorney  General:  My  Lord,  I  cannot 
object  to  any  general  evidence  of  the 
character  of  the  defendant  who  is  on  his 
trial  for  a  particular  offence,  the  tendency 
of  which  evidence  is  to  show  that  he 
generally  bore  a  diflerent  character ;  but  1 
must  object  to  particular  publications  of  a 

Particular  kind  being  given  in  evidence, 
myself  in  the  opening  endeavoured  to  do 
justice  to  Mr.  O'Connor'^e  general  charac- 
ter. I  do  not  know  that  my  learned 
friend  appears  for  him,  but  I  endeavoured 
to  do  justice  to  him,  for  I  would  not 
suppress  anything  favourable  to  any  de- 
fendant. I  stated  that  up  to  a  certain 
period — the  20th  of  August — the  tendency 
of  Mr.  0'Cownor'«  writings  in  the  Nm'thei-^i 
StaryroB,  I  believed,  opposed  to  the  course 
charged  in  that  indictment ;  and  I  have 
permitted  the  witness  who  was  a  reporter 

(«)  See  above,  p.  952. 


for  that  paper,  to  give  in  evidence  thai 
the  object  and  scope  of  the  writings  in  the 
Northern  SUir^  np  to  the  20th  of'Angnst 
last,  were  opposed  to  any  violation  of  tbe 
peace.  But  I  must  object — ^yonr  Lordship 
will  say  whether  coiTectly  or  not  in  point 
of  law — ^to  any  specific  pablication.  whether 
at  one  time  or  another,  being  prodoced. 
A  private  letter  addressed  to  London  or 
elsewhere  cannot  explain  a  particular  act 
done  by  a  party  on  the  same  day.  If  my 
learned  friend  wishes  to  go  beyond  the 
general  statement  which  I  have  made 
respecting  Mr.  (Y Connor  8  writings  in  the 
iStar,  then,  although  I  would  give  every 
indulgence,  and  as  far  as  is  consistent 
with  my  dut}'  allow  everything  to  go 
before  the  jury,  I  must  object  to  any  par- 
ticular acts  or  expressions  at  whaterer 
time  dono  being  laid  before  the  jury. 

Atherton :  My  Lord,  I  ask  to  read,  in 
this  part  of  the  case,  an  article  from  the 
Northern  Star  of  the  date  which  has  been 
put  in. 

Attorney  General ;  From  the  Northern 
Star  of  tlie  2oth  of  August  ? 

Atherton :  Yes. 

RoLFK,  B. :  Oh  !  that  is  from  the  same 
paj)er  put  in  by  the  Attorney  General.  1 
thought  it  was  from  the  Morning  Star, 

Attorney  General :  Some  doubt  may  be 
raised  as  to  whether  that  can  be  done. 

RoLFE,  B. :  As  a  rule  of  law  it  cannot 
necessarily  be  laid  down,  but  the  question 
is,  whether,  taking  the  whole  together,  it 
is  not  quite  of  a  ditferent  character. 

Atherton :  I.  Tmderstand  the  Atiom^ 
General  relieves  me  from  the  necessity  of 
contending  for  one  point.  He  admits  that 
the  general  tone  of  the  paper  up  to  a 
certain  period  was  pacific.  I  propose  now 
to  rend  an  extract  from  the  very  paper 
containing  the  address  proved  on  the  part 
of  the  prosecution.  That  surely  cannot  be- 
objected  to. 

RoiiFE,  B.:  I  wi.sh  to  guard  myself 
against  making  any  concession  when  I 
say  it  is  very  reasonable  that  the  article 
should  be  admitted ;  but  it  does  not  follow 
that  because  a  certain  article  is  in  the 
same  paper,  it  necessarily  qualifies  that 
which  the  prosecution  charges  as  inflam- 
matory I  think  you  have  a  right  to  read 
the  whole  to  show  what  the  meaning  of 
that  article  was.  I  do  not  object  to  your 
reading  anything  from  that  paper. 

[Counsel  then  read  and  comment  _  n 
an  article  in  the  NoHhern  Star  of  J  i- 
gust  20,  containing  the  following  »•  k 
sage  (a) : — 

**  Never,  however,  for  one  moment  let  .  le 

forgotten  by  any  Chartist,  that  to  be  success  d 

they  must  be  peaceful.    They  have  a  right  x> 

strike,  bat  they  have  no  right  to  riot.     Tl  ^y 

(a)  For  the  rest  of  the  article,  see  belo- 
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have  a  right  to  work  or  not  to  work,  but  they 
have  no  right  to  break  windows,  destroy  pro- 
perty, or  burn  factories. 

"Above  all  things,  they  have  no  right  to 
insult,  annoy,  or  fight  with  the  police  force  or 
the  soldiery." 

M'Obrey  reviewed  the  evidence  affect- 
ing Mooney  and  Aitkin,  the  Attorney 
General  having  announced  his  intention 
of  withdrawing  the  prosecution  against 
Tho7'7itou.l 

O'Connor:  There  are  some  of  the  de- 
fendants that  wish  to  address  the  Courb, 
my  Lord,  in  their  defence. 

RoLPE,  B.  :  Very  well,  I  shall  take  them 
in  the  order  in  which  they  appear  on  the 
list. 

O'Connor:  I  trust  your  Lordship  will 
have  no  objection  to  hear  them  according 
to  the  arrangement  which  they  have  made 
ttemselves. 

RoLPE,  B. ;  I  do  not  object  to  take  them 
in  any  order. 

O'Comioi':  I  believe,  my  Lord,  they 
have  arranged  the  order  in  which  they 
will  speak. 

RoLFE,  B. :  I  have  no  objection  to  hear 
them  in  whatever  order  is  most  convenient 
to  themselves. 

\George  Julian  Harney  {a)  then  addressed 
the  Court.  In  the  course  of  his  speech  he 
read  the  conference  resolution,  recom- 
mending the  continuance  of  the  strike 
until  the  Charter  became  law  and  com- 
mented on  it  as  follows : — ] 

The  witnesses  Cartledge  and  Griffin  have 
both  given  evidence,  that  in  the  conference 
I  opposed  the  resolution,  upon  which  is 
founded  this  prosecution:  I   did  not  ex- 
tract these  admissions  from  the  witnesses 
by  cross-examining  them,  I  have  not  said 
a  word  to  anyone  of  the  immense  number 
of  witnesses  produced  here  on  the  part  of 
the  Crown.     You  have  then  the  evidence 
of  these  witnesses  that  I  opposed  this  re- 
solution.    I  do  not  thank  these  persons 
for  their  admissions,  nor  will  I  take  ad- 
vantage  of  them,  to  endeavour  to  clear 
myself  at  the  expense  of  others.     Gentle- 
men, if  I  did  not  support  this  resolution 
in  the  conference  I  will  defend  it  here. 
What  says  the  resolution  P    It  denies  that 
the  Chartists  originated  the  strike;  that 
is  a  truth  ;  it  has  never  been  pretended  by 
the    prosecution,   that  the   Chartists  did 
originate  tho  strike ;  who  were  the  origi- 
nators is  what  has  never  yet  been  made 
public ;  though  the  Grovernment  have  in- 
stituted an  inquiry  into  the  origin  of  the 
strike ;    why    has    not    the    Government 
made  their  report  of  the  result  of  that 
inquiry(5)  ?  The  resolution  expresses  sym- 

(a)  Harney,  see  Lovetfs  Life  and  Struggles. 
(6)  Apparently  the  report  in  the  Treasury 
Solicitor's  Papers,  2677. 


pathy  with  the  men  on  strike.     Is  there 
any  harm,   any  illegality  in    expressing 
sympathy  with  our  suffering  fellow-men  r 
The  resolution  next  expresses  approbation 
of  the  present  struggle  until  the  Charter 
becomes  a  legislative    enactment ;  great 
stress    has    been    laid    upon     the    word 
struggle,  as  though  by  it  was  meant  a 
physical  force  combat  with  the  authorities. 
Nothing  of   the    sort   is  meant.     There 
has  never  been  a  resolution  pledging  the 
people  to  continue  the  agitation  for  the 
Charter,  in  which  this  word  struggle  has 
not  been  found.     I  have  spoken  at  public 
meetings  in  support  of  such  resolutions, 
nay,  I  have  drawn  up  many  such  resolu- 
tions, and  I  maintain  I  have  done  nothing 
illegal.     It  is  the  .moral  struggle  of  right 
agamst  wrong,  justice  against  privilege, 
that  is  meant  by  the  authors  and  sup- 
porters of  this  resolution.     The  resolution 
concludes  by  pledging  the  delegates  to 
give  on  their  return  home  a  proper  direc- 
tion to  the  people's  efforts.     Well,  gentle- 
men, what  was  my  conduct  on  ray  return 
to  Sheffield?    What  was  the  direction  I 
gave  to  the  people's    efforts?      Why,   I 
opposed  the  extension  of  the  strike  to  that 
town  and  prevented  any  strike  or  turn- 
out taking  place.    That,  I  conceived,  was 
giving  a  proper  direction  to  the  people's- 
efforts ;  and  I  rejoice  that  by  the  influence 
I  possess  with  the  working  classes  of  that 
town,  I  was  able  to  give  such  a  direction 
to  the  people's  efforts. 

An  address  was  adopted  by  the  confer- 
ence. I  was  not  present  when  that  ad- 
dress was  adopted,  but  I  approve  of  it,  and 
would  defend  it  if  it  were  necessary.  Much, 
has  been  said  respecting  a  certain  extraor- 
dinary document,  as  it  has  been  called, 
ascribed  to  the  Chartist  fiJxecutive.  Not 
one  tittle  of  evidence  has  been  produced  to 
show  that  I  had  any  connexion  with  this 
address,  that  I  knew  anything  of  its  author- 
ship or  publication.  Had  any  evidence  been 
offered  against  me,  I  would  have  defended 
myself  from  the  charge.  None  has  been 
offered,  and  I  disdain  to  take  up  the  ques- 
tion ;  it  is  beneath  my  notice.  I  have 
done  with  the  conference.  On  the  18th  of 
August  I  returned  home,  and  on  the  l$>th 
I  reported  to  a  large  public  meeting  the 
proceedings  of  the  conference,  so  little 
idea  had  I  that  I  had  done  anything  ille- 
gal. On  Monday,  August  22,  a  meeting 
was  held  in  Paradise  Square,  to  consider 
the  propriety  of  commencing  the  strike  in 
Sheffield.  I  attended  that  meeting}  a  re- 
solution was  proposed,  the  intent  and 
meaning  of  which  I  understood  to  be,  that 
the  strike  should  be  forthwith  commenced. 
I  opposed  the  proposition ;  I  moved  an 
amendment  against  the  strike ;  I  carried 
my  amendment  by  a  large  majority,  and 
the  consequence  was,  there  was  no  strike 
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in  ShefBeld.  With  your  permiRsion  I  will 
read  mv  speech  upon  tiiat  occasion,  as 
reportea  in  the  Sheffield  lnde}>pndtni.  It 
is  not  limg,  gentlemen,  for,  as  you  are 
probahly  aware,  reporters,  both  for  the 
Liberal  and  Conservative  press,  are  not  in 
the  habit  of  reporting  Chartists*  speeches 
at  any  great  length. 

\Harney  then  read  the  report  of  his 
speech,  in  which  he  strongly  denounced 
tne  strike  as  the  work  of  the  Anti-Corn 
Law  League. 

Samuel  Parhes  followed,  and  was  advo- 
cating Chartist  principles  when  he  was 
interrupted.]  i 

RoLPE,  B. :  The  cbarge  is,  that  you 
combined  with  others  to  induce  persons 
by  force  to  stand  out,  in  order  to  make 
the  Charter  become  the  law  of  the  land ; 
and  the  mode  in  which  that  is  brought 
home  to  you  is,  that  you  were  one  of  the 
delegates  who  adopted  that  resolution  and  ' 
address.  The  only  way  in  which  you  can 
defend  yourself  is,  by  showing  that  the 
resolution  and  address  have  no  tendency 
to  encourage  force  or  violence. 

A  Juror :  My  Lord,  I  understood  you  to 
eay,  that  your  Lordship  would  lay  before 
us  the  evidence  affecting  each  particular 
defendant.  Kow,  my  Lord,  we  wish  to 
know  if  it  is  necessary  for  us  to  sit  here 
and  give  attention  to  matters  entirely 
irrelevant  such  as  the  last  two  S})eeches 
have  been  P 

RoLFE,  B. :  The  defendants  are  not  edu- 
cated in  these  things ;  and,  though  they 
do  not  keep  to  the  points  at  issue  exactly 
in  the  way  we  should  wish,  great  latitude 
must  be  allowed  to  persons  in  their  peri- 
lous situation,  who  have  to  defend  them- 
selves against  such  a  serious  charge  with- 
out the  assistance  of  counsel.  I  first 
resolved  not  to  interrupt  him  nt  all,  but 
what  be  said  was  so  entirely  wide  of  the 
mark  that  I  felt  it  my  duty  to  interrupt 
him. 

0* Connor :  My  Lord,  as  one  of  the  de- 
fendants, I  wish  to  have  the  question  of 
the  juror  entered  on  your  Lordship's  notes. 

RoLFE,  B.  :  I  cannot ;  I  never  heard 
such  a  question  put  before. 

M*Otd)rey :  The  remark  of  the  juror  is 
really  of  so  extraordinary  a  nature — as  it 
appears  to  me,  and  must  to  the  rest  of  the 
world— that  I  hope  some  notice  will  be 
taken  of  it.  It  is  tantamount  to  saying 
that  an  English  jury 

RoLFE,  B. :  Well,  but  I  cannot  hear  you, 
sir.  I  cannot  allow  any  observations  to  be 
made  upon  it.  I  must  say,  however,  that 
I  never  had  such  an  application  made  to 
me  before. 

IParkes  resumed  his  address  and  was 
followed  by  Otleyy  who  read  from  a  thick 
quarto  MJS.l  Ghentlemen  of  the  jury,  for 
an  Englishman  to  defend  himself  in  a 


court  of  law,  which  is  not  (perhaps  arising 
from  the  imperfect  ioas  of  naman  nature) 
always  one  of  justice,  is  nothing  new.     It 
is  an  old  right  exercised  by  Sogliahmen 
at  all  times,  in  order  thai  these  ooarti 
may  not  l>ecome,  as  our  iostitutioiia  fre- 
quently do,  corrupt.     I  am  aware  that  the 
shdministration  of  justice  may  be  bad,  hot 
I  slight  eveiT  law,  as  well  as  the  admini- 
stration of  law,  which  does  not  tend  to 
the  security  and  prosjjerity  of  the  whole, 
and  not  of  a  mere  section  of  society.    But, 
recently,  courts  of  law  have  been  nuMle.  I 
am  soiTy  to  hay,  the  arenas  of  politic:^ 
partizans.     Men  have  been   elevated   to 
the  bench,  I  fear,  not  for  the  administra- 
tion of  justice,  bat  to  terrify  the  oppressed 
millions  into  submission  to  pallia  want, 
and    unjust,    because    unequal    tazatioo. 
Indeed  the  laws  of  England  are  at  present 
in  opporjiition  to  the  spirit  of  the  constitn- 
lion — they  are  directly  against  the  in- 
terests of  the  labourer.      He    is    to    be 
governed,  or  have  his  property  taken  from 
him,    for    the    words    are    synonjmoiiB. 
Others  are  exempt  from  government  and 
law.       The    labourer    produces   wealth ; 
others  seize  and  eigoy  it.    He  feels  the 
gnawings  of  hunger,  and  is  compelled  bj 
the  relentless  hand  of  despotic  power  to 
hear  his  children  ask  for  bread  without 
having  the  ability  to  supply  them.     From 
these  causes  I  would  observe,  that  by  the 
cruelty  of  the  law  he  is  driven  to  despair 
and  madness,  until  at  last  he  bursts  every 
restraint,   and    convulses    society  to    its 
centre,  till  neither  property,  social  insti- 
tutions, the  sacred  edifices  of  religion, 
nor  even  life  itself  is  safe — till  like  the 
storm,  or  the  whirlwind,  he  bears  down 
every  opposition  in  tremendous  and  fear- 
ful  (Here    Otley  was    interrupted    by 

several  of   the  other  defendants  around 
him,  who  suggested   that  the  course  he 
was  taking  was  highly  prejudicial  to  their 
cause  as  well  as  his  own.)     From  the  ad- 
vice I  have  just  received,  as  well  as  fW>ni 
several  hints  thrown  out  in  the  course  of 
mv  address,  it  would  be  best,  perhaps  to 
adopt  my  first  resolution  with  respect  to 
my  situation  as  implicated  in  this  charge, 
and  not  go  into  any  elaborate  defence.     I 
will  not,  therefore,  trespass  on  vour  pa- 
tience.    I  hope  you  will  tako  that  into 
consideration,  and  not  consider  me  the 
less  innocent  of  the  charge  because  I  have, 
at  the  suggestion  of  friends  around 
abandoned  my  defence — a  defence  got 
with    some  pains,   and  in  which  1  ! 
'  drawn  evidence  from  eminent  men,  i 
great  authorities — BlackBtone,   Coke,  i 
Fortescue — as  well  as  the  uaages  of 
country  in  ancient  times — to  demonstr, 
that  what  we  seek  is  not  a  change  of  * 
constitution,  but  a  reformation. 
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The  defendant  Filling :  My  Lord,  and 
gentlemen  of  the  jury,  I  am  come  quite 
unprepared  with  any  defence ;  neither  do  I 
intend  to  take  up  much  of  your  time.  I 
have  took  no  notes  of  what  the  witnesses 
have  sworn  against  me ;  but  they  have 
sworn  hard— some  of  them.  T  can  prove, 
to  demonstration  that  Mr.  Gregory ,  the 
prosecutor's  attorney,  has  sent  home  some 
of  the  first  witnesses  and  paid  them  off, 
because  they  would  not  swear  more 
against  us  than  they  did.  Gentlemen  of 
the  jury,  it  is  stated  by  one  of  the  wit- 
nesses, that  I  was  the  father  of  this  great 
movement — the  father  of  this  outbreak ; 
if  so,  then  punish  me,  and  let  all  the  rest 
go  free.  But  I  say  it  is  not  me  that  is  the 
father  of  this  movement ;  but  that  house. 
Our  addresses  have  been  laid  bePore  that 
house,  and  they  have  not  redressed  our 
grievances;  and  from  there,  and  there 
alone,  the  cause  comes.  The  first  witness 
that  spoke  to  me  was  a  man  of  the  name 
of  Wilcox.  He  spoke  of  being  at  a  meet- 
ing where  he  bOW  a  placard  headed — 
"  Bebold  the  reckoning  day  is  nigh." 

The  prosecution  put  that  in  as  evidence, 
but  they  did  not  put  in  the  substance  of 
the  placard.  Now,  I  make  application 
to  tne  Court  either  to  make  them  put  in 
the  substance  of  that  placard  as  evidence, 
or  to  return  it  to  me  for  my  defence. 
They  have  it,  and  why  should  they  not 
produce  it  P  But  why  mention  the  head- 
ing of  the  placard  ?  JSfow,  it  is  common, 
in  the  manufacturing  districts,  to  i)ut 
something  striking  on  as  a  heading  for  a 
placard,  in  order  to  get  the  work-people 
to  look  at  it.  The  working  people  rise 
early  and  work  late,  and  have  no  time  to 
spare.  They  have,  some  of  them,  miles 
to  walk  to  their  meals,  and  Sd.  is  taken 
from  each  of  them  if  they  are  not  back  to 
their  work  in  time.  This  being  the  case 
we  put  anything  on  the  bead  of  placards, 
or  bills,  merely  to  cause  an  attraction  that 
they  may  be  read. 

Gentlemen,  I  am  somewhere  about 
forty-three  years  of  age.  1  was  asked 
last  night  if  I  were  not  sixty.  But  if 
I  had  as  good  usage  as  others,  in- 
stead of  looking  like  a  man  of  sixty,  I 
should  look  something  like  a  man  of 
thirty-six.  I  have  gone  to  be  a  hand- 
loom  weaver,  when  I  was  about  ten  years 
of  age — in  1810.  The  first  week  I  ever 
worked  in  my  life  I  earned  168.  a  week  by 
the  hand- loom.  I  followed  that  occupa- 
tion till  1840.  Then  I  was  the  father  of  a 
family — a  wife  and  three  children.  In 
1840  I  could  only  earn — indeed  the  last 
week  I  worked,  and  I  worked  hard,  I 
could  only  earn  Qs.  6d. ;  but  I  should  do 
that  or  become  a  pauper.  I  should  go  to 
the  factory,  which  I  detested  to  the  bottom 
of  my  heart,  and  work  for  68.  6d.  a  week. 


or  become  a  pauper.  But  although  I 
detested  the  factory  system,  yet,  sooner 
than  become  a  pauper  on  the  parish,  I 
submitted.  I  was  not  long  in  the  factory 
until  I  saw  the  evil  workings  of  the  ac- 
cursed system — it  is  a  system,  which, 
above  all  systems,  will  bring  this  country 
to  ruin  if  it  is  not  altered.  I  have  read 
some  of  the  speeches  by  the  late  Mr. 
Sadler. {d)  and  I  have  read  many  letters  of 
that  noble  king  of  Yorkshire — Bichard 
Oa8tler{b)  —I  have  read  many  of  his  letters, 
and  very  shortly  I  became  an  advocate  of 
the  Ten  Hours'  Bill.  I  continued  to  ad- 
vocate the  Ten  Hours'  Bill  up  to  the  pre- 
sent day,  and  as  long  as  I  have  a  day  to 
live,  so  long  will  I  advocate  the  Ten 
Hours'  Bill.  After  working  in  the  factory 
seven  years,  a  reduction  began  to  creep 
in,  one  way  or  the  other.  I  was  a  re- 
sident at  Stockport.  A  reduction  crept 
in  on  one  side  and  another.  There  were 
some  masters  always  who  wanted  to  give 
less  wages  than  others.  Seeing  this  to  be 
an  evil,  and  knowing  it  to  be  injurious  to 
the  master,  the  owner  of  cottage  property, 
and  the  publican, — knowing  that  all  de- 
pended on  the  wages  of  the  working  man, 
I  became  an  opponent  to  the  reduction  of 
wages  to  the  bottom  of  my  soul ;  and,  as 
long  as  I  live,  I  shall  continue  to  keep  up 
the  wages  of  labour  to  the  utmost  of  my 
power.  For  taking  that  part  in  Stockport, 
and  being  the  means  of  prfirenting  many 
reductions,  the  masters  cotibined  all  as 
one  man  against  me,  and  neither  me  nor 
my  children  could  get  a  day's  employ- 
ment. In  1840  there  was  a  great  turn- 
out in  Stockport,  in  which  turn-out  I  took 
a  conspicnous  part.  We  were  out  eight 
weeks.  We  were  up  every  morning  from 
five  to  six  o'clock.  Upwards  of  six  thou- 
sand power-loom  weavers  were  engaged  in 
that  turn-out.  Wo  had  our  processions. 
We  went  to  Ash  ton,  Hyde,  and  Dukin- 
field  in  procession.  We  had  our  proces- 
sions in  Manchester,  and  all  over  the 
country,  and  we  were  not  intei-fered  with. 
No  one  meddled  with  us — no  cue  insulted 
us.  We  were  never  told,  at  this  time, 
that  we  were  doing  tbat  which  was  wrong. 
Considering,  from  the  Act  of  Parliament(c) 
that  was  paf'sed  when  the  combination 
laws  were  repealed  in  1825,  that  I  had  a 
right  to  do  so ;  I  did  believe  as  an  English- 
man and  factory  operative  that,  in  conse* 
quence  of  that  Act,  I  had  a  right  to  do  all 
tnat  ever  lay  in  my  power  to  keep  up  wages. 


(a)  Midiael  Thomas  Sadler,  1780-1835.  See 
Walpole's  History  ot'  England  (18?0),  vol.  3, 
pp.  419-421. 

(6)  The  "  Factory  King,**  Leader  of  the  Ten 
Hoars'  Movement,  1829--32.  8ee  Place  MSS. 
27820,  p.  150. 

(c)  6  Geo.  4.  c.  129. 
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In  1840  tbe  roaster  manufactarcrs, 
to  the  number  of  about  forty,  bad  a 
meeting,  and  they  conspired  together — 
if  there  is  conspiracy  on  the  one  side 
there  is  conspiracy  on  the  other — and  they 

LYO  US  notice  for  a  reduction  of  \d,  a  cat. 

)me  people  think  Id.  is  a  small  reduc- 
tion, but  it  amounts  to  five  weeks'  ivages 
in  the  course  of  the  year.  It  is  2«.  td,  a 
week.  Thus  by  that  reduction  thoy  were 
robbing  every  operative  of  five  weeks* 
wages.  I  knew  that  Stockport  would  be 
injured  in  consequence  of  that  reduction. 
I  knew  the  result  would  be  that  the  master- 
'  manufacturers  themselves  would  be  in- 
jured by  it.  My  prophecy  is  fulfilled. 
One-half  of  them  is  broken,  and  the  other 
half  is  insolvent.  When  they  gave  notice 
of  that  reduction,  they  said :  *  *  Blackburn, 
Preston,  and  all  the  manufacturing  dis- 
tricts, are  paying  less  than  us,  and  we 
shall  all  break  unless  we  come  down  to  the 
Blackburn  prices."  What  was  the  re- 
sult P  Hyde,  Ashton,  Staly bridge,  Bolton, 
Wigan,  Warrington,  Preston,  Blackburn, 
reduced.  In  another  year  all  the  towns 
in  the  manufacturing  districts  reduced 
again.  Not  content  with  that  reduction, 
about  twelve  months  after,  they  took  off 
another  \d,  a  cut,  besides  taking  2«.  off 
the  throstle  spinners  who  had  only  9«.  a 
week,  and  l*.  Qd.  off  the  card  spinners, 
who  had  only  8s.  a  week,  and  so  on. 
When  they  topk  the  other  li.  a  cut  off,  I 
pulled  all  th«  hands  out,  and  we  went 
round  again  to  all  the  manufacturing 
districts,  and  brought  things  to  a  level 
again.  The  manufacturers  of  Stockport 
met  again,  and  said,  **  We  cannot  com- 
pete with  Blackburn  and  Preston,  and  we 
must  reduce  again," — &nd  this  is  the  way 
they  will  go  on  until  at  length  they  re- 
duce so  low  that  we  shall  all  become 
paupers. 

Gentlemen,  I  went  to  Ashton.  My- 
feelf  and  my  two  sons  were  then  workiijg 
at  the  mills  for  Is.  0\d.  a  cut.  Our  work 
was  thirty  cuts  a  week— which  makes 
11.  \\s.  3<?.  When  Stockport  reduced,  my 
employer  took  off  \d.  a  cut ;  then  he  took 
off  JfZ.  a  cut.  I  am  not  blaming  him ;  he 
v^as  only  following  others.  If  one  master 
reduces,  the  others  must  reduce  also. 
They  all  have  to  meet  in  one  market,  and 
if  one  man  at  a  certain  price  has  \d. 
profit,  and  the  other  only  id.,  he  who  has 
only  the  i(Z.  will  break.  I  was  in  very 
poor  circumstances  then,  having  a  wife 
and  seven  children  to  support ;  and  only 
three  of  us  earning  wages,  as  I  told  you. 
My  wages  then  (twoyears  and  a  half  ago) 
was  11.  11«.  M.  ELe  then  took  Id.  off 
for  every  cut.  I  had  to  pay  3«.  for  rent, 
1«.  6ti.  for  fire,  %d.  for  soap,  and  2».  for 
clothing,  leaving,  after  reckoning  all  up, 
about  li.  a  week  for  provisions.     When  he 


took  this  Id.  off  it  caused  a  reduction  in 
my  wages  of  2s.  M.  Shortly  after  he  took 
ofi*  \d.  a  cut,  which  was  a  reduction  <tf 
1«.  3(2.  a  week  more.  Fifteen  months 
since,  they  took  another  Id,  off;  thenth^ 
took  a  id.  a  cut  off,  and  at  the  mill  we 
worked  at  we  turned  out  against  the  V^ 
Three  men  who  were  out  on  that  strike 
were  turned  off,  when  the  hands  returned 
to  their  work.  I  am  not  ashamed  to  state 
that  I*did  all  I  could  along  with  other  in- 
dividuals to  prevent  the  reduction.  We 
accomplished  that,  and  there  never  was 
any  good  done  either  to  operatives,  mas- 
ters, or  owners  of  cottage  property  but 
some  one  suffered :  and  if  I  am  found 
guilty  of  doing  my  best  to  promote  the 
interests  of  those  whom  I  love,  I  shall  still 
rejoice  in  considering  that  my  exertions 
have  prevented  a  reduction  which  would 
have  been  injurious  to  so  many.  Peace, 
law,  and  order  was  our  motto  and  we  acted 
up  to  that  motto.  In  Ashton- under-Lyne 
one  pennyworth  of  damage  was  not  done 
to  property,  although  we  were  out  for  six 
weeks. 

My  Lord,  and  gentlemen  of  the  jury, 
it  was  then  a  hard  case  for  me  to  support 
myself  and  family.    My  eldest  son  but 
one,  who  was  sixteen  years  of  age,  had 
fallen    into    a    consumption    last    Easter 
and    left   his  work.     We  were  then  re- 
duced to  9 id.  a  cut,  which  brought  our 
earnings   down  to  something  like  16*.  a 
week.     That  is  all  I  had  to  live  on,  with 
my  nine  in  family,  3«.  a  week  going  out 
of  that  for  rent,  and  a  sick    son   lying 
helpless   before  me.     I  have  gone  home 
and    seen    that    son — (heie    Pilling    was 
unable  to  proceed  for  some  time) — I  have 
seen  that  son  lying  on  a  sick  bed  and 
dyiug  pillow,  and  haviog  nothing  to  eat 
but  potatoes  and  salt,     i^ow,  gentlemen 
of   the  jury,  just   put  yourselves  in   this 
situation,   and    ask    yourselves    whether 
seeing  a  sick  son  that  had  worked  twelve 
hours  a  day  for  six  years  in  a  factory 
— a  good  and  industrious  lad — I  ask  you, 
gentlemen,  how   you   would   feel   if   you 
saw  your  son  lying  on  a  sick  bed  and 
dying  pillow,   with  neither  medical  aid 
nor  any  of  the  common    necessaries   of 
lifeP    Yea,   I  recollect  some   one  going 
to  a  gentleman's  house  in  Ashton  to  ask 
for  a  bottle  of  wine  for  him,  and  it  was 
said,  **  Oh,  he  is  a  Chartist,  he  must  hj 
none."    Oh,  such  usage  from  the  rich  ^ 
never  convince  the  Chartists  that  they 
wrong.     Gentlemen,  my  son  died  bef 
the  commencement  of  the  strike,  and  si 
was  the  feeling  of  the  people  of  Ashi 
towards  my  family  that  they  collected 
towards  his  burial.      Gentlemen  of 
jury,   it  was   under  these   circumstan 
that  I  happened  to  call  at  Stockport,  c 
cited  I  will  admit  by  the  loss  of  my  sc 
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together  with  a  reductiou  of  twenty-five  |  five  thousalid.  Nearly  all  Aahton  was 
per  cent. ;  for  I  will  acknowledge  and  con-  there;  shopkeepers,  publicans,  spinners, 
fess  before  you,  gentlemen  of  the  jury,  lawyers  (no,  not  lawyers,  they  live  on  the 
that  before  I  would  have  lived  to  submit  |  wages  of  others,  and  they  had  no  business 
to  another  reduction  of  twenty-five  per  [  there),  all  were  at  that  meeting.  Nearly 
cent.,  I  would  have  tenninated  my  own  ^  every  operative  in, the  neighbourhood  was 
existence.    That  was  my  intention.     Let    there.    All  held  up  their  hands  in  favour 


us  now  come  to  the  facts  of  the  case. 
I  will  tell  you  what  was  the  origin  of  the 


of  the  resolutions.      The  speeches  were 
chiefly  showing  the  evil  tendency  of  raa- 


strike.  Although  three  men  were  dis-  chinery ,  without  any  protection  for  labour, 
charged  for  taking  an  active  part  in  the  Gentlemen  of  the  jury,  if  I  were  to  tell 
turn-out,  my  master  did  not  discharge  me  you  what  I  know  of  my  own  knowledge 
on  account  of  the  sickness  of  my  son ;  and  i  of  individual  masters  you  would  be  asto- 


I  believe  my  master  did  not  discharge 
those  men,  but  some  of  the  minions,  the 
managers.  The  bellman  was  sent  round 
to  create  sympathy  for  these  men.  One 
man  had  a  wife  and   four  children   and 


nished.  One  master,  at  Stockport,  who, 
ten  years  ago,  had  fifty  men  employed 
at  IZ.  5^.  a  week,  has  now  the  same 
quantity  of  work  done  by  ten  men  nt  IL 
a  week.    I  know  another  case  where  the 


nothing  to  depend  on  ;  another  had  a  wife  work  is  all  done  by  self-acting  mules, 
and  two  children  and  nothing  to  depend  I  know  a  place  where  forty  dressers  were 
on ;  and  a  third  was  a  single  man.  Mr.  once  employed,  and  the  work  is  all  done 
Bayne^'8,  of  Ash  ton,  had  given  notice,  now  by  machinery.  Well,  we  bad  a 
within  a  day  or  two  of  that  time,  that  he  turn-out  to  prevent  a  reduction ;  and  when 
would  reduce  twenty-five  per  cent.  So  Bayiv&r  saw  the  spirit  of  the  meeting  he 
indignant  were  the  feelings  of  the  people  withdrew  his  reduction.  A  meeting  was 
of  Ashton  and  the  surrounding  district,  j  then  called  at  Stalybridge,  and  everyone 
not  only  the  Chartists,  but  all  sorts  as-  :  withdrew  the  reduction  except  Bayley. 
sembled  ;  a  room  that  would  hold  a  thou-  Now,  if  there  is  one  man  who  ought  to 
sand  people  was  crammed  to  sufibcation,  i  stand  here  as  a  defendant,  that  is  the  man. 
And  the  whole  voice  of  the  meeting  was  j  If  he  had  withdrawn  the  reduction  there 
that  it  was  of  no  use  trying  to  get  up  a  \  would  have  been  no  strike ;  the  people 
subscription  for  others,  but  to  give  up.  would  have  settled  down  and  enjoyed  a 
And  that  was  just  the  way  the  strike  glorious  triumph  in  preventing  the  re- 
began  ;  it  rose  in  a  minute  from  one  end  i  auction.  A  meeting  was  also  held  at 
of  the  room  to  the  other ;  Whigs,  Tories,  Hyde,  and  the  people  of  Hyde  declared 
Chartists,  sham  Radicals,  and  all  sorts.  .  that  if  the  masters  attempted  to  make 
Then  it  was  thought  proper  that  a  com-  I  another  reduction  they  (the  working 
mittee  should  be  aiipointed,  and  that  com-  people)  would  give  ovsr.  At  Droylsden 
mittee  issued  the  placard  headed  **The  ,  the  same.  This  is  the  history  of  the  turn- 
day  of  reckoning  draweth  nigh ;  "  but  if  '  out.  I  would  say  to  the  jurj-  and  the 
the  Attorney  General  had  read  the  tail  as  people  assembled  here,  that  if  itbad  not 
w^ell  as  the  head  of  that  placard,  it  would  ,  been  for  the  late  struggle,  I  firmly  believe 
have  been  seen  that  not  one  single  word  I  thousands  would  have  been  starved  to 
of  political  matter  was  in  it.  Let  him  put  death,  for  the  cry  of  the  manufacturers 
in  the  tail,  let  it  be  brought  forward,  and  was,  "  We  will  reduce  their  wages ;  the 
you  will  see  that  there  is  nothing  political  operatives  are  running  against  each  other, 
in  it.  That  heading  "'*  Behold  the  reckon-  |  and  we  may  do  as  we  please."  That  was 
ing  day  draweth  nigh  "  was  put  on  it  to  i  the  feeling  by  which  they  were  actuated  ; 
cause  an  attraction ;  and  if  my  memory  but  I  am  not  one  of  those  who  would, 
does  not  deceive  me,  I  really  believe  that  like  the  Irish,  live  on  the  lumpers, (a) 
Wilcox  was  the  man  who  suggested  that  nor  would  I  be,  like  a  degraded  Kussian 
heading,  and  not  me  as  he  stated.  But  he  I  serf,  sold  with  the  land.  I  want  to  see 
is  craftier  than  I  am.  He  went  to  Sir  ,  the  people  here  well  educated ;  and  if  a 
James  Graham,  or  wrote  a  letter  to  him,  man  has  the  means  in  his  pocket  he  will 
and  now  he  is  put  into  the  witness-box  ,  get  his  children  educated ;  and  if  the 
against  me.  That  placard  stated  that,  if  people  are  once  well  informed,  then  the 
another  reduction  was  off*ered,  we  would  :  Charter  must  be  the  law  of  the  land, 
cease  working  till  we  had  a  fair  day's 


wages    for  a  fair  day*s    work,    but    the        ,.  « r  ^^  .^  „,„  «*  *    j        •     *  .l         i 
n>,?^fo.waa  ««vAr  rr.infinn«H      Thnf.  n.H.  I  .    ^«)  "  I  begin  almost  to  despair  of  the  work 


Charter  was  never  mentioned.  That  ad 
dition  was  put  to  it  by  the  witness.  An- 
other resolution  was  that  the  reductiou  of 
wages  was  injurious  to  all  classes  of  the 
-community.  Tkis  was  done  at  a  meeting 
where  there  were  fifteen  thousand  present, 
jind  the  entire  population  is  only  twenty- 


ing  class  of  the  country.  Their  wages  will  go 
down  diiriug  the  next  two  years  in  the  cotton 
district  nearly  one  half,  if  the  present  restric- 
tions be  continued,  and  I  see  no  other  prospect 
ultimately  for  them  but  the  Irishmen's  lumpers. 
— Cobden  to  Watkin,  March  11,  1842.  See  the 
latter*8  Alderman  Cobden,  p.  90. 
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My  Lord,  and  gentlemen  of  the  jury,  I 
have  only  this  to  say,  that  whatever  evi- 
dence has  been  given  against  me,  yon 
will  make  ^rcat  allowance  for  the  situa- 
tion in  which  I  was  placed  in  respect 
to  my  family  and  the  operatives  with 
whom  I  worked.  1  have  seen  in  the 
factory  in  which  I  have  worked  wives 
and  mothers  working  from  morning  til) 
night  with  only  one  meal,  and  a  child 
brought  to  suck  at  them  twice  a  day.  I 
have  seen  fathers  of  families  coming  in 
the  morning  and  working  till  night,  and 
having  only  one  meal,  or  two  at  the 
farthest  extent.  This  was  the  state  we 
were  in  at  the  time  of  the  strike.  In  con- 
sequence of  working  short  time,  at  low 
wages,  with  little  food,  with  oppression 
upon  oppression,  distress  upon  aistresB, 
the  people  were  at  length  nearly  ex- 
hausted, both  in  strength,  circumstances, 
and  patience ;  and  they  were  glad,  as  it 
were,  that  the  time  was  come  when  there 
was  some  resistance  offered  to  the  manu- 
facturers. What  was  the  result  of  this  P 
After  these  public  meetings  placards  were 
issued  by  these  committees,  of  which  I 
will  read  one ;  and  this  will  show  you  that 
we  did  everything  plainly  and  above 
board,  erery thing  that  we  considered 
strictly  legal : — 

**  THE  VOICE  OF  THE  PEOPLE  IS 
THE  VOICE  OF  GOD." 

'*  To  the  masters  and  tradesmen  of  Ashton- 
under-Lyne  and  its  ▼icinities. — We,  the  opera- 
tives of  Ashton-uuder-LyDe,  in  public  meeting 
assembled,  feel  it  our  duty  to  tell  you  thus 
publicly  that  such  are  our  sufferings  in  conse- 
quence of  low  wages  and  numerous  other  thiiijEcs 
that  we  can  no  longer  tamely  (>ubmit  to  it.  We 
therefore  wish  3'ou  to  give  us  the  same  prices 
that  we  received  in  the  year  1 840.  If  you  say 
yon  cannot  pay  it,  it  is  time  tou,  one  and  all, 
held  a  general  consultation  to  liud  out  the 
reasons  why  the  labourer  cannot  be  sufficiently 
remunerated  for  his  labour,  for  it  is  a  divine 
maxim  that  the  labourer  is  worthy  of  his  hire. 
We  solicit  the  co-operation  of  all  classes  of 
society  to  prevent  the  total  annihilation  of  our 
commerce,  and  the  ruin  of  the  British  Empire. 
The  folloxving  is  the  list  of  prices  requested,  and 
the  same  as  we  received  in  1840  : — Spinners, 
46  dozen,  weft  2^.  2^d. ;  twist  Ss.  per  thousand 
hanks,  27  dozen ;  twist  Ss.  Id.  do.  All  sizes 
of  wheels  to  be  paid  in  proportion.  Rovers, 
the  same  as  1840.  Weavers,  22  picks,  28 
inches,  72  reed,  29  yards,  Is.  Ad.  per  cut ; 
19  do.,  27  do  ,  72  do.,  29  do.,  1«.  \\d.\  do.  17 
do.,  27  do.,  66  do.,  29  do..  Is.  Ijrf.;  do. 
9-8ths  of  the  same  reeds  to  be  paid  in  propor- 
tion. Dressers,  7-8tb,  72  reed,  36's  first,  2\d. 
per  cut,  and  all  other  reeds  in  proportion  for 
numbers  of  ends  and  twists.  Strippers  and 
grinders,  1/.  per  week.  Twiners,  lOo's,  l^d. 
per  lb.  on  270  spindles,  56's,  weft,  U.  4«f.  per 
thousand;  do.  d3*s  twist,  1«.  2d.  do.;  twisters 
in  7-8,  72  reed,  5 J  per  beam;  9-8,  72  yards  do. 


38  inches,  7</.  per  do. ;  9-8,  72  do.,  43  do.,  %d. 
per  do.  Piecers,  winders,  reelers,  frmme  tenters, 
and  all  others  to  receive  the  tame  wages  tbey 
received  in  1840.  In  aaking  for  the»e  we  a«k 
for  nothing  unreasonable;  we  hope  yoa  shall 
see  at  once  the  justice  of  our  claim.'* 

After  some  farther  reniarks  the  pliicard 
goes  on  to  say  : — 

**  The  Grovemment  of  our  countri'  se«ns  deter- 
minefl  not  to  do  anything  that  will  remore  the 
all  prevailing  ruin  that  will  take  place.  They 
affect  to  believe  that  the  distress  of  the  people, 
and  the  embarrassment  of  the  middle  classes,  are 
not  so  great  ss  they  have  been  reprt*sented.  Let 
the  shopkeepers  read  the  following  account." 

The  placard  then  goes  on  to  state  that 
the  interests  of  the  shopkeepers  and  the 
working  classes  are  identical,  and  shows 
that  in  consequence  of  the  redaction  of 
wages  140,400/.  were  taken  out  of  the 
pockets  of  the  work-people  and  the  tills  of 
the  shopkeepers  during  eleven  months. 
This,  gentlemen,  is  the  terrible  pla^^rd 
of  which  the  prosecutor  put  in  the  head 
but  not  the  tail.  This  was  sent  in  parcels 
to  the  prosecutor's  attorney,  and  now  he 
has  not  one  of  them  lo  put  in  evidence. 
But  if  the  Charter  was  on  the  top  of  them, 
you  would  have  hundreds  of  them. 

**  Whether  we  succeed  or  not,  we  shall  have 
the  satisfaction  of  knowing  that  we  have  asked 
for  nothiof^  unreasonable  or  unjust.  We  want  a 
uniform  price  for  the  whole  of  the  manufacturing 
districts  ;  and  it  is  the  interest  of  masters  to 
have  it,  in  order  thai  one  man  cannot  undersell 
another  in  the  market.  Much  is  said  about  over 
production,  and  about  the  market  being  glutted. 
In  order  to  obviate  the  past  let  us  all  work  ten 
hours  per  day,  and  we  are  sur?it  will  lessen  the 
amount  of  goods  in  the  market.  The  home 
consumption  will  also  be  considerably  increased 
by  increasing  the  wages  of  the  lal)ourer. 

"  The  operatives  of  Ashton-under-Lyne. 

**  John  Williamson,  Printer." 

Gentlemen  of  the  jury,  after  sending 
out  that  placard  the  delegates  assembled, 
and  sent  deputations  to  all  the  masters, 
requesting  them  to  co-operate  with  us  in 
reducing  the  hours  of  labour  to  ten  hours 
a  day;  we  wished  them  to  adopt  such 
rules  that  one  house  would  have  no  ad- 
vantages which  would  enable  them  to 
undersell  another.     We  said : — 

"Let  honour  aud  principle  be  established, 
let  all  the  masters  work  ten  hours  a  day,  and  ' 
there  be  an  end  to  all  reductions  and  tum-oi 

Some  of  tho  masters  said  they  were  ' 
ling  to  do  su,  but  others  objected. 
(iTie  jury  retired  for  five  minutes.) 
My  Lord,  and  gentlemen  of  the  j 
I  shall  not  occupy  much  more  of  j 
time.      I  was  st-ating  that  on  the  S 
of  August  we  had  a  delegate  meeti 
from  all  trades  in  the  manufacturing  v 
tricts  for  the  purpose  of  drawing   u 
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list  of  prices  to  submit  to  the  masters. 
This  shows  at  once  that  the  public  mind 
was  settled  down  in  a  firm  resolution  to 
have  the  wnges  adranced.  We  put  an 
advertisement  in  the  Manchester  Guar- 
dian. We  endeavoured  to  find  out  the 
secretary  of  the  Manchester  manufac- 
tarers,  to  ascertain  from  him  if  they 
would  consent  to  reduce  the  hours  of 
labour  to  ten  hours  a  day,  and  give  the 
wages  of  1840.  I  was  one  of  a  deputa- 
tion that  went  to  Sir  ThomoB  Potter  to 
get  him  to  mediate  between  us  and  the 
masters,  and  obtain  for  us  the  wages  of 
1840.  He  told  us  he  was  not  a  manu- 
facturer, and  should  be  looked  upon  with 
suspicion  if  he  interfered,  and  desired  us 
to  go  to  Mr.  Brothertan.  We  went  to 
his  house,  but  that  gentleman  was  not 
at  home.  After  the  advertisement  ap- 
peared in  the  Manchester  Guardian,  in- 
viting the  masters  to  meet  us,  we  came  to 
this  conclusion,  that  we  would  publish 
the  resolution  we  hl^d  come  to,  ana  a  list 
of  prices. 

Gentlemen  of  the  jury,  I  have  not  de- 
picted to  you  so  much  as  I  could  of  the 
factory  system.  Many  of  you  are  ac- 
quainted with  it.  I  know  an  instance  in 
Stockport  where  one  master,  the  present 
mayor  of  Stockport,  Mr.  Orrell,  em- 
ploys 600  hands,  and  he  will  not  allow 
one  man  to  work  within  the  mill.  I  have 
seen  husbands  canning  their  children  to 
the  mill  to  be  suckled  by  their  mothers, 
and  carrying  their  wives'  breakfasts  to 
them,  I  have  seen  this  in  Bradshaw^s 
mills,  where  females  are  employed  instead 
of  men.  I  was  one  of  a  deputation  to 
Mr.  Orrell,  and  also  to  Mr.  Bradshaw, 
requesting  them  to  allow  men  to  work 
at  their  mills,  but  they  refused.  One 
female  requested  most  earnestly  that  her 
husband  might  be  allowed  to  go  and 
work  alongside  of  her,  but  she  was  re- 
fused. These  are  a  few  instances  that 
came  within  my  own  knowledge,  but 
there  are  thousands  of  others.  In  con- 
sequence of  females  being  employed 
under  these  circumstances,  the  over- 
lookers, managers,  and  other  tools,  take 
most  scandalous  liberties  with  them.  If 
I  were  to  detail  to  you  what  I  have  seen 
myself  done  by  men  of  that  description, 
you  would  not  be  astonished  that  fathers 
and  husbands  should  have  a  feeling  for 
factory  operatives,  you  would  not  be 
astonished  at  anyone  endeavouring  to 
reform  the  system.  This  is  what  I  nave 
been  doing;  this  is  my  offence.  I  will 
now  conclude  by  reading  this  last  placard 
and  the  resolution  to  which  we  came : — 

"  To  the  operatives  and  the  public  generally. — 
We,  the  delesaten  representing  the  cotton  trade, 
havinnf  met  m  Munchoster,  on  Thuisday,  >ep- 
tember  1st,  1842,  take  the  first  opportunity  of 


laying  our  opinions  before  you  concerning  the 
conduct  of  the  masters  whom  we  invited  to 
meet  us  for  ihe  purpose  of  arranging  the  exist- 
ing differences.  They  having  declined  to  do  so, 
we  consider  such  conduct  most  unjustifiable ;  it 
being  calculated  to  drtve  the  working  people  to 
starvation  and  crime,  and  the  shopkeepers  to 
bankniptcy  and  ruin.  Fellow  workmen,  we 
therefore  call  on  you  strenuously  to  adhere  to 
the  following  resolution  agreed  to  by  our  repre- 
sentatives, as  the  means  of  redeeming  you  from 
your  present  degraded  state.*' 

Then  follows  the  resolution,  in  which 
the  workmen  declared  their  intention  not 
to  resume  work  till  they  got  the  prices 
they  left  off  at,  that  is  the  prices  of 
184S.  Gentlemen,  if  there  is  any  ille- 
gality in  that,  I  acknowledge  I  am  guilty. 
There  is  no  evidence  that  I  was  at  the 
stopping  of  any  mills,  but  merely  that  I 
was  speaking  at  public  meetings,  as  I 
have  frequently  done  before  in  Stockport 
and  elsewhere.  I  firmly  believe  that  we 
have  a  right  to  send  delegates  to  get  sub- 
scriptions for  the  purpose  of  relieving 
those  out  of  work.  As  I  never  came 
under  any  prosecution  for  thesjc  things 
before,  I  thought  I  hod  a  right  to  do  the 
same  things  si  ill.  Bnt  the  law  of  con- 
spiracy it  appears  spreads  its  net  so  that 
no  one  can  tell  who  is  safe.  The  manner 
in  which  the  prosecution  has  scraped 
things  together  shows  that  they  had  a 
bad  case.  I  once  said  to  a  lawyer,  *'  You 
lawvers  contrive  to  make  up  a  good  deal 
of  things  out  of  nothing,"  and  he  said, 
"  In  order  to  make  up  a  good  thing 
out  of  nothing  I  take  care  to  get  to- 
gether a  good  deal  and  then  I  am  sore 
to  make  up  something."  So  they  have 
brought  together  a  great  mass  of  stuflT 
against  us  in  order,  at  all  hazards,  to 
ensure  a  conviction.  I  hope,  as  Eng- 
lishmen, you  will  feel  for  us,  and  acting 
conscientiously,  do  your  duty  as  English- 
men have  done  before.  When  was  there 
such  a  prosecution  as  the  present  P  When 
were  fifty-nine  men  prosecuted  in  one 
indictment  for  a  strike  P  There  is  no  such 
thing  in  the  annals  of  history.  There 
never  was  a  Government  prosecution  for 
a  turn-out  for  wages  like  the  present.  In- 
stead of  progressing,  the  Government 
are  going  backward.  But  though  the 
Government  and  prosecutors,  I  am  sorry 
to  say,  are  not  progressing,  the  people  are. 
Suppose,  gentlemen  of  the  jury,  you  were 
obliged  to  subsist  on  the  paltry  pittance 
given  to  us  in  the  shape  of  wages,  and 
had  a  wife  and  six  helpless  children,  five 
of  them  under  thirteen  years  of  age,  to 
support,  how  would  you  feelP  Though 
you  were  to  confine  me  to  a  dungeon  I 
should  not  submit  to  it.  I  have  a  nervous 
wife,  a  good  wife,  a  dear  wife,  a  wife 
that  I  love  and  cherish,  and  I  have  done 
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-eyerything  that  I  coald  in  the  way  of 
resisting  reductions  in  wages,  that  I 
might  keep  her  and  her  children  from 
the  workhouee,  for  I  detest  parish  relief. 
It  is  wages  I  want.  I  want  to  he  inde- 
pendent of  every  man,  and  that  is  the 
principle  of  every  honest  Englishman  ; 
and  I  hope  it  is  the  principle  of  every 
man  in  this  Conrt.  Suppose,  gentlemen, 
that  any  of  you  had  a  wife  and  six  help- 
less children  depending  on  your  exertions 
for  support,  and  suppose  that  one  reduc- 
tion after  another  took  place  in  your 
wages  till  the  remaining  portion  scarcely 
proved  sufficient  to  provide  you  with  the 
common  necessaries  of  life,  and  that  on 
•Saturday  night  your  sorrowful  wife  had 
nothing  for  her  family,  that  she  saw  her 
dear  children  dying  almost  for  want  of 
the  common  necessaries  of  life ;  and  that 
you  had  a  son  as  1  had,  on  a  dying  bed 
without  medical  aid,  or  anything  to  sub- 
fiist  on,  how  would  you  feel?  I  was 
twenty  years  among  the  hand-loom 
weavers  and  ten  yeai's  in  a  factory,  and 
I  unhesitatingly  say  that  during  the 
whole  course  of  that  time  I  worked 
twelve  hours  a  day  with  the  exception  of 
twelve  months  that  the  masters  of  Stock- 
port would  not  employ  me ;  and,  the  longer 
and  harder  I  have  worked,  the  poorer  and 
poorer  I  have  become  every  year,  until  at 
last  I  am  nearly  exhausted.  If  the 
masters  had  taken  off  another  twenty -five 
per  cent.  I  would  put  an  end  to  ray  exis- 
tence sooner  than  kill  myself  working 
twelve  hours  a  day  in  a  cotton  factory, 
and  eating  potatoes  and  salt. 

Grentlemen  of  the  jury,  I  now  leave  my 
case  in  your  hands.  Whatever  it  may 
have  been  with  others,  it  hp.s  been  a 
wage  question  with  me.  And  I  do  say 
that,  if  Mr.  O'Connor  has  made  it  a 
Chartist  question,  he  has  done  wonders 
to  make  it  extend  through  England, 
Ireland,  and  Scotland.  But  it  was  al- 
ways a  wage  question  and  Ten  Hour.^ 
Bill  with  me.  I  have  advocated  the 
keeping  up  of  wages  for  a  long  time,  and 
I  shall  do  so  to  the  end  of  my  days.  And, 
if  confined  within  the  walls  of  a  dungeon, 
knowing  that  as  an  individual  I  have  done 
my  duty,  knowing  that  I  have  been  one 
of  the  great  spokes  in  the  wheel  by  which 
that  last  reduction  of  wages  was  pre- 
vented, knowing  that  by  means  of  that 
turn-out  thousands  and  tens  of  thousands 
have  eaten  the  bread  which  they  would 
not  have  eaten  if  the  turn-out  had  not 
taken  place,  I  am  satisfied  whatever  may 
be  the  result.  With  these  observations  I 
ahall  leave  you  to  perform  your  duty.  I 
have  no  doubt  but  you  will,  by  your  ver- 
dict, allow  me  to  return  to  my  loving 
wife  and  loving  children,  and  to  my  em- 
ployment.  My  master  has  told  me,  coming 


away,  that  if  I  return  ttgain  he  will  noit 
take  advantage  of  me  as  long  as  1  am  a 
good  workman.  With  these  consider** 
tions  I  leave  my  case  with  you,  hoping 
and  trusting  3*ou  will  not  rely  on  the 
garbled  statements  given  by  the  witnesses 
about  the  turn-out,  but  on  the  honesty 
and  sincerity  of  the  individual  before  yon* 
And  now,  gentlemen  of  the  jury,  you  have 
the  case  before  you ;  the  masters  conspired 
to  kill  me,  and  I  combined  to  keep  myself 
alive,  (a) 

IJohnson  was  proceeding  to  address  the 
Court— —J 

fioLFF.,  B. :  There  is  no  evidence  affect- 
ing Johnson,  except  that  given  by  the  first 
witness. 

Johnson :  I  merely  wish  to  make  a  few 
observations. 

Sir  (r.  Lewin:  I  think  there  is,  my 
Lord. 

RoLFE,  B. ;  Does  anybody  speak  to  you 
except  Haigh  ? 

Johnson:  Yes;  one  witness  said  they 
were  going  to  throw  me  out  of  a  cart  be- 
cause I  dwelt  on  the  wage  question. 

RoLFE,  B, :  Do  not  let  me  interrupt 
you. 

Sir  G.  Letoin:  The  Attorney  General  is 
not  here  this  moment,  my  Lord,  but  I  am 
quite  sure  that,  if  your  Lordship  thinks 
the  evidence  against  Johnson  is  not  so 
strong  as  against  the  others,  he  would  not 
press  it. 

RoLFE,  B. :  1  do  not  wish  to  say  that. 

Johnson :  I  am  spoken  to  by  Haigh  and 
Bnerleii,  of  Stalybridge,  my  Lord. 

Sir  G.  Lewin :  He  was  in  the  chair  at  a 
meeting  there. 

RoLFE,  B. :  Yes,  and  they  **  had  like  to 
have  thrown  him  out  of  the  cart, " 

Sir  G.  Leivin :  I  am  quite  sure  if  your 
Lordship  has  any  impression  on  the  point, 
that  I  would  be  only  acting  in  the  spirit 
of  the  Attorney  General  to  consent  on  his 
part  to  an  acquittal  of  Johnson, 

The  jury,  by  the  direction  of  his  Lord- 
ship, acquitted  Johnson. 

iSiorahfM'  Cartney^Beesley,  and  Bairstow 
followed.     Bairstow  described  his  election 

(a)  '*The  artless  and  uDvaraished  statement 
of   Pilling  told    with  thrilling  efiect  upon    al 
who   beard  it.     Not  only  the  ladies,  but  the 
jury,  the  judge,  and  even  the  Attorney  General 
himself,  were  affected  to  tears  by  the  truth-ft^i 
and  touching  address  of  this  factory  operat 
Indeed,   the   Attorney   General    was   so    o' 
powered  by  the  picture  drawn  by  Pilling  of 
distress    which    existed    among    the     work: 
classes  previous  to  the  turn-out,  and  the  hep 
less  cruelty  which  they  experienced  at  the  ha 
of  the  master-manufacturers,  that  he  was  obli^^ 
to  leave  the  Court." — Note  by  Feargus  0*Conr 
As  to  the  decline  in  prices  and  distress  am< 
the  working  classes  at  this  time,  see  Walpo] 
History  of  England  (1890),  vol.  4,  p.  357,  & 


1109] 


T'i'ial  of  Feargits  O'Connor  and  others,  1843. 


[1110 


to  the  conference.!  I  was  elected  during 
the  last  Sammer  Gloucester  Assizes.  The 
city  of  Gloucester  is  one  of  the  towns  I 
was  sent  from  to  the  conference.  T  re- 
presented a  meeting,  called  by  a  public 
placard,  and  at  which  meeting  upwards 
of  two  thousand  were  present,  among 
whom  were  several  legal  gentlemen,  and 
a  number  of  the  operatives  of  that  city. 
A  resolution  was  proposed,  seconded,  and 
carried  unanimously,  that  I  should  go 
to  Manchester,  for  the  purpose  specified 
in  the  conrening  notice  that  was  inserted 
in  the  Northern  Star  of  the  13th  of  that 
month,  which  paper  has  been  read,  and 
put  in  before  his  Lordship  as  evidence. 
After  that  I  went  to  the  town  of  Chelten- 
ham, and,  at  a  pnblic  meeting  there,  I 
was  elected  for  the  same  purpose,  to  sit  a( 
the  same  conference.  Thence  I  went  to 
Bristol,  and  at  a  public  meeting  there, 
comencd  by  a  similar  placard  posted  on 
the  walls — a  meeting  of  which  aue  notice 
was  given  to  the  authorities  of  the  town — 
I  was  elected  as  at  Gloucester.  On  the 
Monday  morning  preceding  the  Wednes- 
day on  which  the  conference  met,  I  de- 
parted from  Bristol,  and  arrived  at  Man- 
chester the  day  following.  In  Bristol, 
Gloucester,  and  Cheltenham  there  was 
then  no  strike  or  cessation  from  labour, 
and,  till  cognizant  of  the  circumstances 
that  occurred  in  connexion  with  the  origin 
and  progress  of  the  strike,  I  had  not  at- 
tempted to  excite  the  people  in  that  loca- 
lity, where  I  had  been  labouring  as  a  public 
lecturer  for  three  months,  to  adopt  such 
measures,  seeing  that  the  strike  could  not 
be  made  acceptable  unless  it  were  the 
spontaneous,  voluntary,  and  universal 
desire  of  the  people  to  accomplish  their 
object  by  such  means.  These  are  the  cir- 
cumstances under  which  I  was  brought  to 
this  meeting,  and  thrown  into  the  imme- 
xiiate  vicinity  of  those  exciting  circum- 
stances and  of  those  exciting  days  to  which 
reference  has  been  made  by  several  wit- 
nesses who  have  stood  in  that  box  during 
the  last  few  days. 

\Woolfenden  and  James  Leach  followed.] 


Wednesday,  March  8,  1843. 

The  defendant  0^ Connor :  May  it  please 
your  Lordship,  gentlemen  of  the  jury, 
before  I  enter  into  the  consideration  of 
this  case,  allow  me  to  add  my  meed  of 
praise  to  that  which  has  already  been  be- 
stowed upon  the  manner  in  which  this 
trial  has  been  conducted  from  its  begin- 
ning to  the  present  moment.  Gentlemen 
of  the  jury,  we  have  no  right  to  complain  ; 
we  have  no  fault  to  find  ;  and,  therefore, 
we  do  not  complain.  I  do  not  look  upon 
this  prosecution  as  an  act  of  justice,  or  of 
leniency  or  mercy  merely ;  I  go  further. 


and  say  that  I  look  upon  it  as  regards 
myself  as  an  act  of  grace.  Gentlemen  of 
the  jury,  after  the  evidence  you  have  heard, 
if  your  verdict  upon  that  evidence  were  a 
verdict  of  guilty,  it  would  not  convey  to 
the  public  mind  of  this  country  half  that 
criminality  which,  before  this  trial  com- 
menced, was  attached  to  my  character. 
Before  this  investigation  commenced,  the 
press  of  all  parties  teemed  with  the  im- 
portance of  the  case ;  that  it  was  one  little 
short  of  high  treason,  and  that  I,  FearguB 
0* Connor,  was  the  prime  mover  in  the 
several  transactions  connected  with  it.  I 
am  well  aware  that  it  is  impossible  for  me 
altogether  to  remove  all  those  prejudices 
which  for  years  have  been  engendered  in 
your  minds.  ^  I  do  not  seek  to  perform 
such  Herculean  labour ;  but  if  you  leave 
that  box  with  less  prejudice  against  my 
character  than  you  entertained  when  you 
first  took  your  seats,  there  then  will  I  have 
achieved  a  greater  triumph  than  even 
your  verdict  of  acquittal  would  give  me. 
In  a  prosecution  of  this  kind,  we  may 
naturally  suppose  the  Attorney  Genei'al,  on 
behalf  of  the  Crown,  would  lav  his  whole 
case  before  you ;  and  that  he  would  sup- 
port it,  not  by  such  evidence  as  has  been 
given,  but  by  the  best  that  could  be  ad- 
duced, I  admit  that  the  opening  speech 
of  the  Attorney  General  was  what  that  of  a 
lawyer  and  gentleman  always  should  be  ; 
it  was  a  very  different  speech  from  what 
we  have  been  accustomed  to  hear  on  such 
occasions ;  but,  taking  it  without  con- 
trast, and  by  itself,  it  was  the  speech  of  a 
lawyer  and  a  gentleman.  I  agree  'with 
the  Attornen  General,  that  an  investigation 
was  not  only  necessary  but  indispensable. 
After  the  stato  which  it  is  proved  to  you 
this  country  was  in  for  a  considerable 
time,  the  Attoi'n^y  General  would  be  justly 
charged  with  a  dereliction  of  his  duty,  if 
he  had  not  had  this  solemn  inquiry  in  a 
court  of  justice.  But  another  question 
follows  that — whether  or  not  the  right 
parties  are  before  you ;  and  that  is  a  ques- 
tion which  will  afterwards  be  submitted 
to  you.  What  is  the  nature  of  the  crimo 
with  which  we  have  been  charged? 
Wliat  is  the  reason  that  you,  gentlemen, 
in  the  course  of  these  proceedings,  have 
been  compelled  to  confess  yourselves 
somewhat  puzzled  with  this  heap  of  con- 
spiracies, assemblies,  tumults,  riots,  and 
difi^erent  crimes,  so  mingled  together  that 
his  Lordship  has  had  considerable  trouble 
in  laying  it  before  you  in  a  clear  manner 
—clear  to  me  but  not  clear  to  you  and  the 
rest  of  the  defendants — for  there  has  been 
a  heap  of  charges  so  mixed  up  together 
that  it  is  impossible  for  any  defendant  to 
justify  himself  against  themp  Then, 
they  are  not  mere  remarkable  for  the 
period  over  which  they  range — embracing 
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not  less  than  two  months — than  for  the 
varions  transactions  to  which  they  refer. 
If  these  transactions  and  charges  had 
heen  hronght  before  you  in  a  legitimate 
way ;  if  rioters  had  been  indicted  for  riot ; 
if  those  who  attended  tnmnltnoas  and 
illegal  meetings  had  been  indicted  for  that 
offence ;  and  those  guilty  of  conspiracy 
for  conspiracy,  then,  gentlemen,  yonr 
troubles  would  be  limited  and  your  course 
contracted ;  each  defendant  would  have 
known  what  he  was  called  upon  to  justify. 
But  now,  after  having  ferreted  throughout 
the  whole  country,  having  first  produced 
their  case  before  the  magistrates,  and 
having  substantiated  it  there  by  the  wit- 
nesses they  called,  they  have  not  produced 
a  single  one  of  those  witnesses  in  thia  Court. 
We  are  first  committed,  and  then  there  is 
a  perambulation  throughout  the  country 
for  evidence ;  we  are  nrst  indicted,  and 
then  there  is  a  crusade  to  see  what  they 
can  rake  up  to  substantiate  the  charge. 
Conspiracy,  to  speak  of  it  first;  what  is 
it  P  A  definable  thing,  a  fact,  and  the 
moment  parties  combine  to  do  an  illegal 
act,  or  to  do  a  legal  act  by  illegal  means, 
that  moment  the  crime  is  perfected.  It 
does  not  require  from  the  1st  of  August 
to  the  let  of  October  to  complete  that 
crime.  But  it  has  been  thought  desirable 
and  necessary  to  prove  a  variety  of  acts, 
such  as  illegal  meetings,  in  order  to  sub- 
stantiate the  charge  of  conspiracy.  Now, 
so  far  us  regards  conspiracy,  there  is  no 
evidence  yet  before  you  to  prove  that  the 
defendants  have  been  guilty  of  that  crime. 
His  Lordship  will  tell  you  what  amount 
of  evidence  is  required  by  law  to  prove 
conspiracy  against  any  partv.  There 
must  not  only  be  a  common  design,  but 
also  a  privity  of  that  common  design; 
and  all  the  acts  of  the  parties  must  bo  in 
pursuance  of  that  common  design  ;  and 
every  conspirator  must  go  to  the  extent 
that  the  other  conspirators  go,  in  the  fur- 
therance of  that  common  design.  This 
will  be  laid  before  you  by  my  Lord,  and 
therefore  it  is  the  more  unnecessary  for 
me  to  dwell  upon  it  at  any  considerable 
length. 

But  let  us  see,  in  the  first  instance, 
how  and  by  whom  the  entire  case  is 
proved.  The  Attorney  General,  in  his 
opening  speech,  said  that  the  charge 
against  us  is  that  of  having  attempted  to 
force  a  change  in  the  laws  of  this  country 
by  tumult  and  liot — by  tumult  and  riot. 
Gentlemen,  there  might  have  been  some 
doubt  as  to  the  complexion  which  this 
prosecution  bore  up  to  the  period  of  the 
acquittal  of  Wilde,  Thei  e  was,  indeed,  a 
desire  on  the  part  of  the  Crown  to  evade 
the  evidence  of  their  own  witnesses  as  to 
the  strike  of  labour.  I  could  not  discover 
for  the  life  of  me  why  the  Crown  sought 


[  to  gloss  thi»  case,  and  pat  a  new  face  apon 
it.  But  when  I  found  on  the  second  day 
that  the  AUome^f  Genial  admitted  Wildest 
innocence  and  consented  to  a  verdict  of 
acquittal,  because  he  found  he  had  not 
mentioned  the  Charter,  then  I  came 
to  the  conclusion  for  the  first  time 
that  this  was  a  political  trial,  and  that 
the  Attorney  General  was  determined  to 
make  it  such,  whatever  the  evidence 
might  be — ^no,  not  the  Att')rney  General 
— let  it  not  be  supposed  that  I  lay  this 
at  the  door  of  the  Attorney  General^ 
but  those  who  got  up  the  evidence  pre- 
sented to  the  magistrates  in  the  first 
instance,  corroborating  the  fact  that  it 
was  a  stiike  for  wages.  Kone  of  the 
witnesses  who  were  brought  before  the 
magistrates  have  been  called  here;  bat 
a  different  class  of  witnesses  are  now 
called  her^  to  prove  a  completely  different 
conspiiacy.  That  is  an  important  fact, 
and  one  which,  I  trust,  yon  will  bear  in 
mind. 

llien,  gentlemen,  we  are  charged  with  a 
conspiracy  on  the  17th  of  August.  With 
this  oranch  of  the  case,  as  I  am  more  im- 
mediately concerned  than  any  other,  I 
may  very  briefly  deal.  I  am  charged  with 
having  excited  and  recommended  the 
continuance  of  the  strike  then  in  existence. 
Grentlemen  of  the  jury,  facts  are  stabborn 
things ;  and,  the  Attorney  General,  with  that 
ingenuousness  which  has  marked  his  cha- 
racter through  life,  before  he  commenced 
the  prosecution,  or  called  any  evidence,  ac- 
quitted me  of  every  charge  in  the  indict- 
ment. Up  to  the  time  of  Uke  strike  he  not 
only  acquits  me  of  all  cognizance  and 
participation  in  it,  but  he  goes  further, 
and  bears  honourable  testimony  to  the 
fact  that  I  have  resisted  it.  Gentlemen , 
at  the  period  I  resisted  it— the  13th  of 
August-— to  which  period  the  Attorney 
General  brings  down  his  character  of  me; 
I  inserted,  in  the  Northern  Star,  an  article 
which  strongly  inculcated  the  necessity 
of  observing  peace,  law,  and  order;  and 
that  article,  gentlemen,  was  again  inserted 
in  the  Norihei-n  Star  of  the  20th  of  Aagast 
— the  very  publication  which  the  Aiiorney 
General  has  put  in  evidence  against  me. 
But  let  us  see  what  this  conspiracy  was, 
how  it  was  carried  on,  and  what  are  the 
documents  referred  to  in  the  opening 
speech  of  the  Attorney  GtiieraX,  and  af 
ward  read  in  evidence,  what  they  rel  b 
to,  and  what  their  nature  is;  whe*  r 
justifiable  and  legal  or  not.  Gentler  , 
you  have  the  evidence  of  the  two  princi  1 
witnesses  for  the  Crown — from  whom  b 
poor  defendants  would  not  condescend  a 
receive  a  character,  but  felt  thenisel'  a 
dishonoured  and  lessened  in  their  c  i 
estimation  by  receiving  a  good  charai  r 
from  those  persons — these  are  the         o 
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men— the    Siamese  youths — upon  Dvhose 
oaths  this  charge  is  attempted  to  be  sap- 
ported.     What  did  we  get  out  of  them  P 
The  country  being  in   the  state  it  was, 
according  to  their  evidence,  who  should 
be  here  to  prove  the  case  ?    Should  it  be 
left  to  the  policemen,  to  the  garbled  re- 
ports of  men  who  went  out  as  spies — men 
who  were  sent  out  to  prove  evervthiag 
especially  connected  witn  the  Chartists,  or 
shoald  it  be  proved  by  the  gentlemen  who 
had  an  interest  in  the  preservation  of  the 
peace  of  the  country  P   Where  is  the  Mayor 
of  Manchester?     Where  is  the  borough- 
reeve  of  Salford  P     Where  are  the  authori- 
ties P  Where  are  the  magistrates  P  Where 
are  the  aldermen  P     Where  is  Sir  Charlee 
8haw(a)  P  Where  is  Mr.  Maude(h)  P  Where 
is  Colonel  Wemysaic)?    Where  is  Captain 
Sleigh  P    Where  were  those  who  saw  all, 
and  could  have  spoken  to  all  P    Nowhere. 
The   Crown  could  have  produced  them ; 
they  have    failed;  I  shall  do   so.      The 
evidence  that  should  have  been  brought 
to  substantiate  the  case,  I  shall  produce  to 
answer  the  case.     This  is  an  anomaly. 
This  is  a  charge  of  conspiracy ;  the  coun- 
try is  all  but  in  a  state  of  revolution  ;  yet 
mind  (as  the  Attorney  Oeneral  will  tell  you 
in  his  reply),  we  are  not  charged  with  pro- 
ducing a  bloody  revolution.     No  ;  but  we 
are  charged  with  a  crime  which,  if  I  were 
^irilty  of,  I  should  blush  to  stand  up  and 
defend  myself  against  in  a  court  of  jus- 
tice.    There  is  something  appalling  to  an 
honourable  mind  in  the  charge  of  con- 
spiracy ;  it  implies  not  only  secrecy,  but 
the  secret  machinations  of  bad  men   to 
destroy  something  belonging  to  good  men ; 
it  is  the  most  abominable  of  all  crimes. 
But,  I  ask,  where  are  those  parties  P   They 
are  nowhere.    Then,  what  is  proved  by  ihe 
Siamese  youths  p     This,  that  the  delegate 
meeting  was   called  two  months   before 
the  strike  took  place ;  we  have  it  proved 
by  Cartledge  that  it  was  an  open  meeting  ; 
and  that  a  reporter,  dismissed  from  my 
service,  and  not  reporting  for  my  paper 
alone,  but  for  the  British  Statesman  and 
other  papers,  was  admitted.     I  admit  that 
this  meeting  of  delegates  was  projected 
two  months  Defore ;  I  admit  that  the  dele- 
gates were  elected  two  months  before,  and 
that  it  was  to  be  held  for  the  purpose  of 
re-oreanising   the  Chartist    constitution. 
We  have  a  right  to  our  constitution  if 

(a)  Chief  Commissioner  of  Police  for  the 
borough  of  Manchester.  His  reports  to  the 
Home  Office  on  the  condition  of  Manchester 
and  the  neighbourhood  are  in  the  Home  Office 
Papers,  Domestic  Disturbances,  Military,  1842. 
See  also  bis  account  of  the  events  of  August  9, 
in  the  Times  of  October  13, 1842. 

(6)  Stipendiary  Magistrate. 

(c)  Assist  Adj.-Gen.,  Northern  District. 


legal ;  I  would  not  support  it  if  illegal. 
We  also  met  to  heal  our  differences.  Here, 
in  the  first  instance,  you  are  asked  to 
believe  this, — that  men,  known  to  differ, 
meet  to  conspire;  that  men,  known  to 
have  dissensions  among  themselves,  meet 
to  combine.  Gentlemen,  we  did  combine. 
"  When  bad  men  conspire  good  men  must 
combine."  We  combined ;  but,  as  has 
been  well  observed  by  a  high  authority, 

''  Never  did  good  men  meet  for  a  good  pur- 
pose without  being  thoroughly  acquainted  with 
each  other ;  and  ne^-er  yet  was  there  an  instance 
knoin  of  bad  men  uniting  and  co-operating  for 
a  bad  purpose  without  being  thoroughly  known 
to,  and  having  entire  confidence  in,  each  other." 

That  the  Attorney  (re/wraZ  will  not  deny. 
Then  you  have  here,  combining  together 
in  the  character  of  conspirators,  men 
known  to  be  at  variance  with  each  other ; 
you  have  a  reporter  dismissed  from  my 
service,  and  with  a  pique  against  me,  re- 
porting not  for  me,  but  for  other  papers, 
allowed  to  remain  at  my  request.  After 
the  character  of  some  of  the  evidence ; 
after  the  fact  of  the  notes  of  the  policemen 
being  preferred  to  their  own  recollection, 
the  notes  of  one  being  taken  in  a  fair 
legible  running  hand,  while  his  elbow  was 
jogged  by  the  crowd, — I  did  hope  that  the 
same  character  would  have  been  preserved 
throughout  the  examination.  I  did  think 
that,  if  the  notes  of  a  policeman  were 
better  *  than  recollection,  th3  notes  of  a 
reporter,  taken  before  he  consented  to 
become  a  witness,  and  therefore  indepen- 
dent of  bias  and  divested  of  that  charge 
now  brought  against  him,   might    have 

E urged  off  much  of  the  accusation  now 
rought  against  us.  What  was  he  exa- 
mined upon  P  His  recollection.  What 
did  he  say  P  That  ho  had  full  notes.  He 
ne^er  was  asked  for  the  notes.  In  his 
depositions  they  were  ;  here  they  are  not. 
If  the  best  evidence  that  the  case  would 
admit  of  was  to  be  produced,  why  were 
not  the  notes  read  P  If  there  was  aught 
proving  anything  against  the  conspirators, 
it  would  be  in  the  notes.  It  was  said  that 
their  speeches  were  to  be  suppressed. 
They  could  not  be  suppressed  from  the 
notes ;  therefore,  you  must  infer  that  there 
was  nothing  in  the  notes  of  Griffin  which 
would  tell  against  the  conspirators.  I 
have  shown  that  men  must  have  confidence 
in  each  other  before  they  can  conspire. 
Why,  there  was  a  youth  amongst  us,  one 
of  a  deputation,  'to  whom  we  refused 
admission  as  a  deputation.  I  said,  **  No, 
they  shall  not  come  in  as  a  deputation, 
because  that  would  be  illegal ;  but  we 
got  it  out  of  Cartledge  that  they  might 
come  in  as  a  portion  of  the  audience.  You 
heard  from  Griffi/n  that  he  had  two  copies 
of  the  address;  that  he  sent  one  to  the 
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Staiesmaji ;  and,  if  there  were  anything  wonld  go  to  the  tea  partj*  that  ni^t.  I 
against  ns,  why  did  he  not  send  a  report  ^o  to  the  "Sherwood"  Inn  (Tib  Street) 
to  the  Statesman  ?  Becanse  it  would  not  in  the  most  pnblio  part  of  Manchester ;  a 
serve  his  purpose.  crowd  gathers  round ;  I  request  them  to 
But  first,  as  to  the  Attorney  General,  disperse ;  and  I  say,  "  Look  out  for  a 
He  confesses  that  I  opposed  the  strike,  place  where  we  can  meet  without  being 
Then  you  have  only  to  deal  with  me  m term p ted."  I  refuse  to  go  to  Carpen* 
from  the  13th  to  the  17th  of  August,  ters'  Hall  for  fear  of  the  crowd.  I  see 
The  Ati(yniey  General,  so  far  as  I  am  con-  the  effect  of  my  first  appearance  in  Man- 
cemed,  has  limited  the  inquiry  to  that  Chester;  I  leave  the  place ;  I  abandon  my 
period.  Now,  you  are  perfectly  aware  intention;  I  go  to  Mr.  <S^e/io2e^<Z<r»  because 
of  the  manner  in  which  a  charge  of  con-  |  he  is  an  old  friend  of  eight  years'  stand- 
spiracy  can  be  got  up.  It  will  be  my  ing.  Why  ?  Because  I  learned  that  the 
duty,  gentlemen,  to  take  off  all  the  magic  '  procession  was  put  off;  and  I  went  there 
w^ith  which  legal  ingenuity  has  surrounded  to  join  in  putting  off  the  meeting  in  his 
this  charge  of  conspiracy.  Oentlcmeu,  chapel  also.  Then  I  learned  that  he  had 
you  have  heard  of  awful  practices,  of  completed  the  good  work  before  me.  1 
m^^sterious  doings,  of  the  manner  in  which  found  that  he  had  oome  from  the  printer's 
I  travelled, — so  much  bo  that  I  thought  I  with  the  bill.  Gentlemen,  I  am  now 
was  one  of  an  audience  listening  to,  and  stripping  this  conspiracy  of  all  its  tech- 
partaking  of,  some  melodramatic  perform-  '  nicahties.  and  you  will  see  which  comports 
ance.  I  looked  for  the  properties,  Hooked  most  with  the  truth,  my  case  or  the  case 
for  the  scenery,  I  looked  for  the  masks,  I  of  the  Attorney  General,  Mr.  SchoteJMd 
looked  for  the  daggers,  I  looked  for  the  came  in  and  showed  me  the  bill.  I  clasped 
blue  fire — for  the  torches — for  the  bayo-  his  hand  and  said,  •*  Thank  God,  but  if  I 
nets — for  the  swords  and  pistols,  by  which  had  known  this,  I  need  not  have  come  at 
this  conspiracy  to  upset  the  government  all."  But,  gentlemen,  being  there,  was  I, 
by  tumults  waste  be  carried  ouf.  Gentle-  having  been  elected  two  months  before 
men,  I  went  at  night  from  London,  by  for  a  specific  purpose, — was  I  even  then 
the  railway  train, — with  three  hundred  '  to  refuse  to  tlirow  my  weight,  such  as  it 
other  people, — as,  I  believe,  did  Sir  James  was,  into  the  scale,  and  to  endeavour,  by 
Graham^  when  be  came  hither  the  other  '  the  best  means  in  my  power,  to  aid  in 
night.  I  then  went  in  a  cab  by  myself —  turning  this,  which  was  likely  to  be  a 
because  nobody  else  was  going  my  way —  disastrous  strike,  into  a  peaceful  agitation 
to  Mr.  ScholefieJd^s.  1  went  there  at  half-  even  for  the  Charter  ?  But,  to  return, 
past  five  in  the  morning,— because  that  gentlemen.  I  left  in  a  cab  at  three  o'clock 
was  the  time  the  train  arrived  in  Man-  in  the  afternoon ;  I  returned  at  half-past 
Chester.  I  left  my  own  house  in  my  own  three  o'clock  to  Mr.  ScholefieliVs,  and  I  am 
carriage,  and  proceeded  to  the  Yictoria,  seen  no  more  till  the  17th.(a)  On  the 
Eustou  Square,  and  there  I  waited  till  the  17th  we  met.  Circumstances  had  arisen 
train  was  ready  to  start.  Gentlemen,  I  ,  which,  from  our  political  position,  made 
went  in  the  coupe  with  an  officer  of  the  ■  it  desirable.  Recollect  you  are  not  to  find 
Guards, — conspiring  of  course, — and  there  us  guilty  for  that.  Let  me  now  caution 
we  went,  in  the  darkness  and  secrecy  of  you,  gentlemen,  if  you  think  me  guilty  of 
night,  rolling  along  under  the  dark  tun-  too  much  popularity,  find  your  verdict  so. 
nels  ;  there  I  heard  the  rumbling  of  the  Say  **  0^ Connor  has  too  much  popularity." 
wheels,  and  the  echo  of  the  conspirators'  If  you  think  we  ought  not  to  have  inter- 
voices,  dinning  in  my  ears.  (Laughter.)  fered,  say  so.  But  then,  say  that  no  other 
Then  I  arrived  at  the  scene  where  the  party  in  the  State  had  a  right  to  interfere 
conspiracy  was  first  to  be  hatched ;  I  in  politics.  Let  the  prohibition  be  gene- 
arrived  early  in  the  morning ;  1  slept  till  ral.  We  met ;  the  conspirators  met ;  in 
three  in  the  alternoon;  I  am  never  seen  '  the  midst  of  tumult  we  met  at  eleven;  'we 
or  heard  of  again  till  three  o'clock  in  the  separated  at  half-past  five,  and  had  an 
noontide  sun  of  an  August  day  ;  then  I  so  '  hour  and  a  half  for  dinner ;  so  that  we 
conceal  myself  in  a  cab  that  all  see  me,  were  four  hours  sitting  in  conclave,  con- 
and  flock  around  me.  They  know  me  from  spiring  against  the  peace  of  the  country, 
the  very  appearance  of  the  cab  ;  it  smells  We  passed  a  resolution ;  we  passed  - 
of  brimstone ;  there  is  conspiracy  in  its  address.  Now  take  that  resolution.  Wl 
look  ;  its  very  wheels  knock  fire  out  of  did  we  get  from  Cartledge  ?  That  it "? 
the  stones  ;  it  smells  of  nothing  but  i  the  character  of  every  resolution  that  J 
Peterloo !  Hunt^s  monument !  strike  for  i  been  passed  relative  to  the  Charter,  ^ 
wages  1  tumultuous  meetings !  riots  I  turn  especially  the  words, 
out  the  hands  !  and  carry  the  Charter  by  «  That  we  msh  to  continue  the  strugrfe  u 
tumult  and  violence  !     I  passed  down  to  ■  the  Charter  becomes  the  law  of  the  laud/' 

the  **  Sherwood  "  Inn ;  because  I  was  sent  ' 

for.    For  what  P    To  ascertain  whether  I  (a)  But  see  below,  p.  199. 


1117] 


Trial  of  Feargus  O'Connor  and  others,  1843. 


**  Struggle,"  says  the  Attorney  General, 
**what  does  that  mean?"    Why,   what 
does  an  election  straggle  mean  r    What 
does  any  struggle  mean  P    What  does  a 
struggle  in  the  House  of  Commons  mean  P 
Docs  it  mean  that  the  parties  catch  each 
other  by  the  throats  and  strangle   each 
other  P    No ;  it  means  that  they  are  to 
"contest,  contend,  and  stand  together." 
This  resolution — ^this  all-important  resolu- 
tion, this  awful,  this  damning  resolution, 
this  dark-lantern  resolution,  what  did  it 
refer  top      That  we  were    to   have  the 
Charter  then  p    No  such  thing ;  but  that 
we  were  to  continue,  not  the  strike,  but 
the  struggle,  till  the  Charter  became  the 
law  of  the  land.  "  Then,"  says  the  Attorney 
Generaly  "this  is  a  tumult,  a  riot;  this  is 
not  legal  means.  I  admit  (says  the  Attoiiiey 
General)  that  yon  have  a  right  to  contend 
by  peaceful  means,  but  not  by  tumultuous 
meetings."    Now,  gentlemen,  there  is  no 
one  in  this  Court  more  anxious  and  will- 
ing to  receive  a  proper  definition  of  the 
law,  on  all  matters  connected  with  agita- 
tion, and  with  public  meetings,  and  poli- 
tical movements  of  every  description,  than 
I  am  myself.    Nor,  gentlemen,  do  I  con- 
sider that  I  can  produce  to  you  a  higher 
authority  than  the  Attorney  General  him- 
self as  to  what  does  constitute  a  tumultuous 
meeting.     I  do  not  ask  you  to  take  the 
law  from  me,  gentlemen  :  I  have  attended 
more    public    meetings    than    any    man 
living,  or  that  ever  lived  before  me,  and  I 
was  never  charged  wiih  causing  a  single 
breach  of  the  peace  ;  I  have  often  stopped 
it.     But  hear  what  the  Attorney  General 
considers  a  tumultuous  meeting.     In  ad- 
dressing the  Court  at  Newport  upon  an 
important  transaction,  this  was  his  opinion 
as  to  what  constitutes  a  tumultuous  meet- 
ing :— 

«*  Gentlemen,  the  law  cannot  be  altered  by  the 
conduct  of  those  who  are  called  upon  to  obey 
it;  and  I  make  that  admission  to  my  Lords 
upon  the  bench,  because,  in  the  few  remarks 
that  I  am  about  to  make  upon  this  part  of  the 
case,  I  do  not  mean  to  say  that  any  change  of 
the  law  has  occurred  by  reason  of  the  relaxed 
discipline  of  society  that  has  prevailed  for  some 
time  past.  But  1  do  mean  to  say  this  distinctly, 
that  from  what  has  actually  taken  place,  from 
that  which  has  been  permitted,  perhaps,  gentle- 
men, in  some  instances  even  sanctioned,  a  very 
different  estimation  is  to  be  held  of  public  meet- 
ings, aye,  gentlemen,  and  even  of  armed  meet- 
ings, from  that  which  might  have  been  formed 
some  twenty  or  thirty  years  ago,  and  that  the 
object  and  the  intention  of  the  parties  may 
justly  receive,  at  the  close  of  the  year  1839,  a 
construction  far  more  favourable  than,  perhaps, 
could  fairly  have  been  conceded  in  earlier 
periods  of  the  history  of  this  country,  that  you 
and  I  are  familiar  with,  for  I  do  not  go  back  to 
very  remote  periods." 


[lllS 

Then  the  Attorney  General,  in  order  to 
be  explicit  in  laying  down  the  law  for  us  ; 
well  knowing  that  those  proceeding*  would 
be  spread  throughout  the  len^h  and 
breadth  of  the  land;  well  knowing  that 
they  would  establish  the  character  of 
public  meetings,  goes  through  the  detail 
of  that  large  public  meeting  held  in  Lon- 
don of  the  trades  of  two  hundred  thousand 
persons^  and  he  shows  that  not  one  of 
them  were  punished,  and  then  he  con- 
cludes : — 

*' Gentlemen,  under  the  name  of  agitation, 
what  has  not  been  done  almost  in  every  town 
and  in  every  comer  of  this  kingdom  ?  And  if 
we  pass — and,  gentlemsn,  I  shall  do  this  lightly,, 
because  I  do  it  reluctanUy — ^if  we  pass  for  one 
moment,  and  take  a  glance  at  the  sister  king- 
dom, there  familiarly  we  talk  of  a  petition  from 
five  hundred  thousand  fighting  men.  Gentlemen, 
I  say  no  more  upon  this  point,  but  I  call  upon 
you  to  remember  these  transactions  when  you» 
come  to  deliver  your  verdict  on  the  guilt  or  the 
innocence  of  the  prisoner.  And  let  it  be  under- 
stood, that  so  far  as  permission,  if  not  actual 
encouragement,  has  been  afforded  to  such  pro- 
ceedings, that  it  would  be  most  ui^^st  to  use 
the  same  measure  that  was  formerly  in  use  as  to 
the  motives  of  parties.  It  would  not  be  justice 
to  weigh  in  the  same  scales  as  were  formerly 
used,  the  transactions  about  which  you  are 
making  inquiry  to-day  ."(a; 

Gentlemen,  we  have  only  to  come  from 
1839  to  1843,  and  give  us  an  extension  of 
the  rule  the  Attorney  General  has  made,, 
and,  by  the  rule  of  three,  give   us  the 
benefit  of   one  third  greater  relaxation 
upon  his  construction  ol'the  way  in  which 
the  character  of  public  meetings  ought  ta 
be  estimated.     The  Atlornei/  General  told 
the  jury,  at  Monmouth,  that  the  Reform 
Bill   has  altered  the  character  of  those 
meetings;   that  armed  men  had  passed 
unpunished ;     that    they    had    heard    of 
petitions  from  five  hundred  thousand  fight- 
ing men  in  the  sister  kingdom,  and  that 
the  Penal  Code  had  been  relaxed ;  hut  the 
political  code  had  been  cotemporaneously 
made  more  stringent.     But  what  says  the 
Attorney    General  nowP      That  we    have 
been  guilty  of  attempting  to  upset  the 
constitution,  and  to  produce  a  change  in 
the  laws  of  this  country  by  tumultuous 
meetings.    Then  I  give  you  the  character 
of  what  those  tumultuous  meetings  are. 
I  But  let  us  see  whether  or  no  this  comes 
late,  and  with  a  bad  grace  ;  and  if  there 
is  (independently  of  what  we  learn  from 
the  acquittal  of  Wilde,  and  the  reason 
assigned  for  it)   anything  more  lurking 
at  the  bottom  of  this  trial.     You  receive 
evidence    here;     but     there     are     other 
sources  from  which  you  may  receive  evi- 
dence.     You    take    the    laws    from    the 


(a)  Above,  p.  319. 
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legislature,  as  passed  by  Lords  and  Com- 
mons, and  assented  to  by  the  Monarch. 
Are  yon  not  bound,  then,  on  a  national 
transaction  of  this  kind,  where  men  in 
the  Upper  Honse,  of  rank  and  property, 
men  in  the  Lower  Honse  of  all  descrip- 
tions of  wealth  and  property, — are  yon 
not  bound  to  take  the  uncontradicted 
opinions  of  such  high  authority  as  the 
Lords  and  Commons?  Let  us  see  what 
they  are.  I  give  you  the  name  of  the 
highest,  best,  and  greatest  men  in  this,  or 
any  other  country.  I  give  you  the  name 
of  the  most  finished  man,  take  him  for 
all  in  all,  thaL  England  can  now  produce. 
I  much  dlH'er  from  him  in  politics ;  but 
I  think  there  is  not,  in  this  country,  such 
another  man,  with  such  a  mechanical 
head,  such  comprehension,  such  a  power 
of  mind,  as  Lord  BrougJuim;  and  what 
does  he  say  P  The  Attorney  General  has 
sought  to  drive  me  out  of  my  course  ;  he 
will  tell  you  that  the  acts  of  another  party 
are  not  acts  that  we  can  justify  ourselves 
upon.     Lord  Brougham  says  : — 

"  Trials  are  about  to  take  place  ;  but  I  hope 
the  parties  I  have  charged  will  be  called  upon 
to  answer  on  those  trials."  (a) 

They  have  sought  to  make  Lord 
Brovgkani  a  madman. (&)  Would  to  God  I 
were  such  a  madman !  Was  that  the 
speech  of  a  madman  P  No :  it  was  given 
upon  his  knowledge  of  the  doctrine  of  the 
law  of  presumption.  Then  let  us  see 
whether  the  House  of  Lords  and  the 
House  of  Commons  agi-ee  upon  one  thing. 
It  is  an  extraordinary  fact ;  bat  so  it  is, 
and  yon  are  cognizant  of  it.  (The  At- 
torney General  was  quitting  the  court  tem- 
porarily  )    Before  the  Attorney  General 

goes,  speaking  of  the  press,  I  nave  his 
authority,  in  the  most  unqualified  manner, 
for  saying  that  the  statement  imputed 
to  him  in  the  papers,  that  he  said  in  the 
House  of  Commons  that  he  was  coming 
down  here  to  prosecute  *'  the  leading  and 
most  important  offender,"  is  not  correct. 
The  Attorney  QenwaX  assures  me  that  he 
never  used  one  word  of  it.  Gentlemen, 
this  will  make  you  cautious  about  re- 
ceiving the  reports  of  policemen.  All  the 
papers,  although  reported  by  different 
reporters — the  Heraidj  the  Times,  the 
Morning  Chronicle^  and  the  Morning  Ad' 
vertiser — all  reported  it  in  the  same  words. 
The  Attorney  Ueneral  never  spoke  them, 
and  he  has  authorised  me  to  contradict 


(a)  "  I  refer  to  a  trial  which  is  pending,  and 
they  who  have  used  these  expressions  will,  I 
hope  and  trust,  be  called  upon  for  an  explanation 
in  the  course  of  its  proceedings.*' — Speech  of 
Lord  Brougham  in  the  House  of  Lords  on  the 
distress  of  the  Country,  February  9,  1843. 
Hansard,  vol.  66,  p.  298. 

(6)  See  Hansard,  vol.  68,  p.  42. 


them.    The  Attorney  General  is  there  mis- 
i-epresented ;    and  I  beliere  it   for  thifl 
reason,    because    reporters    ^pon    eome 
papers  very  often  exchange  tneir  slips, 
and  it  may  happen  that  part  of  the  same 
speech    may   be   reported    for   the  four 
papers  by  one  and  the  same  individual 
Lord  Slanhope{a)  congratulated  his  ooon- 
trymon  upon  the  little  damage  that  had 
been  done  to  property,  and  none  to  life. 
rx>rd    Brougham f    together  with    others, 
charges  the  league  with  being  the  caoM 
of  the  disturbance  ;  Mr.  WaUer{h)  eharses 
the  poor-law  as  being  the  cause  of  the  dis- 
turbances ;  the  league  and  Mr.  Ccbdei^ic) 
charge  the  landlords  as  being  the  cause  oS 
the  disturbance ;  Lord  Francis  Egertonid\ 
charges  the  Anti-Corn  Law  League  with 
originating    the  disturbance,   and  others 
have  charged  it  upon  the  Conaervatives  of 
Lancashire.      Here    is    an   extraordinary 
thing  ;  six  parties  in  the  field  ;  lords  and 
commoners  charge  five  different  sources 
with  being  the  cause  of  these  disturbances ; 
but  no  one,  except  the  Atiomey  Genend, 
charge.^  the  Chartists.     Until  this  trial 
took  place  you  heard  of  no  charge  against 
the  Chartists.    Tou  have  heard  from  those 
parties  that  they  severally  charged  one 
another,    but  no  one    but    the    Aitomeif 
General  charges  the  Chartists.      Ah !  but 
there  is  something  still  moreextraordinaiy 
in    this   most    extraordinary  case.     The 
gentleman  w)io  got  up  this  case  for  the 
prosecution    remmds    me  of  a   fine   old 
hunter,  which  required  a  saddle  wide  in 
the  gullet,  full  in  the  seat,  and  comfortable 
to    ride    on.     The    horse    died;  but   the 
saddle  was  so  good  that  the  hunting  gen- 
tleman went  down  into  the  market  with 
the  saddle  to  find  another  horse  that  it 
would  fit.     So  it  was  with  the  gentleman 
who  got  up  the  case  for  the  pro6ecution.(«) 
He  went  down  into   the   manufthcturing 
districts,  with  his  saddle  to  find  who  it 
would  fit !     He  tried  it  upon  the  League ; 
but  finding  that  the  Chartists  had   the 
broadest  shoulders,  and  that  it  fitted  them 
best,  he   placed  the  saddle    upon    their 
backs    ana    girdled    it    fast   upon  them. 
(Laughter.)     A  case  was  gone  into  before 
the  magistrates  before  the  learned  gentle- 
man undertook  to  get  up  the  case  for  the 
Crown.    Upon  that  case  the  magistrates 
themselves,  who  were  most  interested  in 
preserving  the  peace,  got  evidence ;  and 
tbe^  brought  that  evidence  to  substant     ^ 
their  case  before  themselves.    The  gen 
man    who   came  afterwards  went  to        s 
magistrates,  to  the  parties  who  got  up  ?    s 

(a)  Hansard,  vol.  66,  p.  261. 
(6)  lb.  165. 
(c)  lb.  827. 
((/)  lb.   821. 
(e)  Mr.  Gregory. 
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first  case,  and  proposed  his  sliding  scale  : 
he  allowed  those  witnesses  who  gave  evi- 
dence before  the  magistrates  to  slide  off, 
and  got  an  entirely  new  batch  of  witnesses, 
save  and  except  the  Siamese  youths. 

That  was  the  character  of  the  conspiracy, 
and  now  we  come  to  the  (conference) 
resolution.  That  resolution  speaks  of  a 
struggle.  Terrible  word !  What  a  struggle 
the  Tories  had  with  the  Whigs  during  the 
last  ten  years !  What  a  violent  struggle 
they  shall  have  in  the  next  ten  years,  if 
I  can  accomplish  it,  until  they  do  justice 
to  tho  people ;  that  is,  according  to  my 
notion  of  justice  ;  not  by  violence.  I  am 
not  a  conspirator;  I  never  have  been; 
and  what  is  extraordinary,  after  all  the 
pillaging,  ransacking,  and  searching  with- 
out search  warrants,  after  all  the  breaking 
into  houses,  —  I  being  the  great  con- 
spirator,— not  a  line  is  found  in  any  man's 
house  affecting  mo.  Where  ^^as  the  red 
boz  then — where  was  then  the  red  box  of 
patches  picked  up  hero  and  there,  and 
which  box  I  would  recommend  the  Crown 
to  send  to  the  Chinese  Exhibition.  Not  a 
single  letter  is  found,  notwithstanding 
all  their  researches,  against  me.  Why? 
Because  I  was  never  a  conspirator,  and 
never  wrote  a  private  political  letter  to 
any  man  in  my  life.  But  what  does  this 
resolution  do  P  It  approves  of  those  who 
were  turning  out  of  work  remaining  out, 
till  they  got  the  wages  they  turned  out  for. 
Then  we  come  to  the  conference  address. 
The  Attorney  Genei-al  says  it  recommends 
the  executive  address.  What  if  it  does  P 
There  is  nothing  in  that.  Lord  Chath<im 
approved  of  the  defection  of  America,  and 
of  the  American  declaration  of  independ- 
ance  :  a  great  manv  men,  high  in  au- 
thority, approved  of  America  separating 
herself  from  England.  Was  that  con- 
spiracy ?  But  we  are  said  to  be  accessories 
after  the  fact  in  the  riots.  I  should  wish 
to  have  some  better  definition  of  the  law. 
I  do  not  understand  what  an  accessory 
after  u  riot  means.  Does  the  Attorney 
Oeneral  mean  to  say  it  is  an  overt  act  of 
conspiracy?  Does  the  Aitarney  General 
mean  to  say,  that,  if  a  man  goes  to  a  rion 
or  a  fight,  and  two  days  afterwards  returns 
and  tells  his  associates  that  he  saw  two 

Earties  engaged  in  a  riot,  does  that  make 
im  an  accessory  ?  I  do  not  understand  the 
law,  gentlemen,  if  approving  of  that,  which 
I  have  a  right  to  approve  of,  makes  me  a 
conspirator. 

I  now  come  to  an  important  fact.  The 
trades'  resolutions  are  spoken  of;  the 
trades*  papers  are  seizea ;  the  trades' 
address  was  passed  in  the  face  of  the 
magistrates ;  we  referred  to  them ;  we 
said  we  rejoiced  that  the  trades,  after 
so  long  a  struggle  against  us,  had  come 
out  for  the  Charter.  But  recognition  is 
o    67482. 


'  no  proof  of  conspiracy;  his  Lo-dsaip  will 
,  tell  you  that ;  and  also  that  every  man 
I  in  that  conspiracy  must  have  consented 
and  joined  in  one  common  design  to  the 
same  extent  as  the  others.  I  believe  the 
Attorney  General  will  not  deny,  that  every 
man  in  that  conspiracy  must  have  con- 
sented to  the  same  extent.  Then  as  to 
those  addresses  and  resolutions,  I  ex- 
amined Cartledge  at  some  length ;  Griffin 
not  at  such  a  length ;  and  why  P  Because 
he  had  not  sworn  to  one  word  contained 
in  his  depositions;  because  the  Attorney 
General  was  afraid  of  testing  Griffin' » 
memory  too  much,  apprehensive  that  he 
would  not  stand  cross-examination ;  and, 
to  my  astonishment,  and  the  astonishment 
of  the  Court,  the  man  who  appeared  before 
the  magistrates  to  support  the  weight  of 
the  case,  was  let  down  of  a  sudden,  with- 
out proving  anything  at  all  except  what 
made  for  us.  What  was  the  evidence 
of  these  two  men  as  to  the  character  of 
the  meeting  ?  The  Attamey  General  can- 
not get  over  it.  K  they  take  their  evi- 
dence against  me  they  must  also  take  it 
forme.  What  did  Gartledge  say?  That 
he  had  attended  hundreds  of  meetings, 
and  had  never  heard  me  say  one  word  at 
variance  with  the  duty  of  a  good  subject. 
I  asked  Griffin,  and  he  said  the  same. 
I  ask  you,  could  Griffith's  notes  tell  against 
me  when  Griffin's  tongue  told  you  (know- 
ing these  notes),  that  there  was  nothing 
against  me?  Then  I  am  seen  with  Dr. 
M'Douall  and  Leach,  a  very  natural  con- 
sequence of  our  both  being  delegates. 
Leach  was  no  delegate  at  all.  He  merely 
formed  one  of  the  audience.  Railton  also 
was  there.  He  is  here  as  a  defendant,  but 
he  was  not  present  at  the  conference  as  a 
delegate.  He  was  admitted  as  a  stranger, 
and  had  nothing  whatever  to  do  with  what 
was  going  on. 

I  now  come  to  speak  of  the  executive 
address,  which  the  delegates  described 
as  *'  a  bold  and  manly  address."  In  the 
year  1843  am  1  to  be  convicted  be- 
cause of  that  ?  Is  that  an  offence,  either 
at  common  law  or  by  statute  ?  Am  I  to 
be  convicted  for  saymg  that  that  is  "a 
bold  and  manly  address."  If  I  vrished 
to  go  further,  might  I  not  have  adopted 
that  address  ?  But  I  did  not ;  nor  am  I 
in  any  way  connected  with  it;  for  it  is 
provea  to  be  in  the  hands  of  the  printer 
till  ten  o'clock ;  I  am  not  in  Manchester 
till  half-past  five  that  morning,  and  not  out 
of  my  bed  till  three  o'clock  in  the  after- 
noon. 

Having  laid  before  you,  gentlemen,  the 
manner  in  which  the  conference  was 
brought  together,  just  let  me  see  what 
we  did  at  that  conference,  independently 
of  what  is  given  in  evidence.  How  are 
you  to  learn  that  ?    From  conjecture,  and 
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conjecture  only.  Bat,  having  failed  to  for  giving  wrong  reporta  of  the  Chartist 
get  the^whole  tmth  oat  of  Griffin^  I  am  meetings.  And  then  they  rely  on  this 
obliged  to  do  what  the  Crown  ought  to  do,  *  address ;  which  does  what  P  Recognises 
to  make  patchwork  of  their  evidence ,  and  the  address  of  another  body.  G-enttemen* 
show  that  they  have  not  a  leg  to  stand  on.  suppose  a  man  commits  a  very  bad  act; 
They  pat  me  with  rioters  to  make  me  ;  no  matter  how  bad,  and  suppose  I  direct 
guilty  of  riot ;  with  men  who  have  at-  \  attention  to  it  as  bold  and  manly.  Snp- 
tended  illegal  meetings,  that  I  never  saw,  pose  one  man  meets  three  men  on  the 
to  make  me  guilty  of  that  offence  ;  they  highway,  and  blows  their  brains  oat,  am  I 
pat  me  with  men  of  all  descriptions,  as  -  accessory  to  the  marder,  if  I  say  that  it 
they  call  them,  in  order  to  prove  me  *  was  a  bold  and  manly  act.  Would  yon 
gailty  of  all  sorts  of  offences.  But  I  am  :  say  1  was  a  conspirator  ?  Apart  from 
not  proved  to  be  a    party  to  any  riot,    these  technicalities,   take  all  and  not  a 


tamult,  or  conspiracy,  or  of  attending  ,  part  of  the  evidence  into  your  jury  b«i ; 
illegal  meetings.  Yoa  will  ask  what  were  '  take  no  part  of  the  evidence  by  itself, 
the  address  and  the  resolutions  of  the  :  but  take  the  whole  together  and  see  the 
trades'  delegates ;  those  resolutions  will  be  ,  effect  it  produces,  and  was  intended  to 
sent  to  you,  and  you  put  your  own  con-  produce ;  note  that  every  speaker  after- 
struction  on  them.  Two  hundred  and  wards  recommended  a  return  to  laboor. 
fifty  or  three  hundred  and  fifty  in  num-  Gentlemen,  you  cannot  hold  me  up  as  a 
ber  were  disturbed  in  their  sittings,  ,  conspirator ;  I  know  that  I  deserve  tbe 
and  their  papers  were  taken,  and  the  character  of  being  a  peace-maker,  I  know 
address  which  they  had  adopted.  You  that  you  will  not  refuse  me  credit  for  it 
will  ask  what  that  address  and  those  |  Gentlemen  of  the  jury,  we  have  that 
resolutions  were.  You  will  ask  why  (the  ;  evidence  so  full,  conclusive,  plump,  and 
magistrates  being  in  possession  of  their  i  genuine,  that  even  the  prosecution  for  the 
address  and  resolutions)  they  are  not  now  j  last  day  could  not  contradict  it.  The 
before  the  Court  ?(a)  Those  are  questions  j  Crown,  seeing  what  I  was  driving  at, 
you  cannot  get  over,  but  must  ask  your-  said,  "  This  won't  do ;  we  must  begin  to 
selves.  {  look  at  the  date  on  which  the   distur 

Every  witness  on  the  first  four  days  i  banco  terminated — ^we  must  cndeavonr  to 
proved  this  important,  this  vital  fact ;  !  prove  that  the  outbreak  continued  for  a 
though  the  Attoi-ney  General,  or  rather,  considerable  time  after  the  publication  of 
^ntlemen,  1  would  say,  the  prosecu-  the  executive  placard,  and  the  article 
tion,  did  not  see  the  drift  of  my  ques-  which  appeared  in  the  Korthem  Star.*^ 
tions.  Every  witness  on  being  questioned  >  The  Atiorney  General  had  borne  testimony 
as  to  the  time  when  the  violence  ceased,    to  my  character  up  to  the  13th  of  August. 


and  peace  was  restored,  swore  that  it  was 
about  the  20th  of  August,  about  the  20th 
— ^mind  that,  gentlemen !  My  character  is 
-established  to  the  13th.  I  am  not  an 
ordinary  man.  I  am  only  obliged  to 
prove  character  every  Saturday  night; 
and  the  same  article  in  the  Northern  Star 
of  the  13th,  which  won  the  good  opinion 


*'0h!'*  said  they,  **  the  disturbances 
lasted  five  weeks  after  that."  They  took 
a  respite,  they  had  Sunday  for  breathing 
time,  and  they  asked  themselves  why  this 
question  was  put  to  every  witness.  Here 
is  the  Star  of  the  20th,  and  there  is  proof 
that  all  crime  was  ceasing  at  that  period. 
'*  That  won't  do,"  said  they,  **we  must 


of  the  Attorney  General  for   its  powerful    carry  on  this  conspiracy  a  little  further 


recommendation  to  peace,  was  again 
printed  in  the  Star  of  the  20th  ;  and  tbat 
was  the  paper  which  announced  the  meet- 
ing of  the  conference ;  and  from  that  day 
peace  was  restored  ;  the  conspirators  had 
done  their  work.  That  will  be  proof  of 
fiomcthing  which  the  Attorney  General 
cannot  get  over.  What  is  conspiracy  ? 
It  implies  secrecy.  What,  then,  is  the 
charge?  Secrecy.  What  is  the  proof? 
Publication.  (Laughter.)  That  is  not  the 
charge  of  an  ordinary  conspiracy.  If  they 
had  done  that,  they  might  have  put  two 
or  three  thousand  in  the  indictment  if 


Then  they  got  a  new  batch  of  witnesses, 
they  procured  fifteen  fresh  witnesses, 
somo  of  whom  were  confined  in  Lancaster 
Castle.  I  ask  where  was  Luke  M^Demiott, 
and  all  the  others,  whose  names  we>re  on 
the  back  of  the  indictment  ?  I  have  been 
told  that  M'Vermott  was  in  the  felon's 
cell.  These  are  the  kind  of  witnesses 
they  have  been  ferretting  out  to  get  up 
this  case  against  us. 

Now  we  come  to  analyse  the  evidei 
Let  us  hear  how  they  opened  this  case 
the  conspiracy.     Bell,  a  policeman,  sw      > 
he  was  ac  Mr.  ScholefiehVB  at  nine  o'clocl      i 
the  morning  of  the  16th,  and  that  he  w<     i 


they  liked;  but  they   charge  us  with  a 

<50ii8piracy  wherein  our  transactions  were  i  there  because  I  was  there,  and  it  was  to 

to  be  kept  private,  because  they  would  not    a  secret  meeting.    Now,  did  he  report  tl 


•depend  on    Griffin,  who  was  discharged 
00  But  gee  above,  pp.  952  and  1052. 


to  the  authorities?     He  knew  that 
trades'  meeting  of  delegates  was  disperse 
but,  in  this  disturbed  state  of  the  town, ' 
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the  policeman,  sent  to  watch  for  Feargus    of    keeping  up  the  price  of   their  own 
O'Connor,  and  knowing  that  there  was  to    labour, 

be  a  Becond  meeting,  and  knowing,  also,  j  Then  you  have  had  all  those  defendants 
thatJF'ear^w^  O'Connor  was  at  that  meeting  before  you;  you  have  seen  their  de- 
— ^have  we  any  proof  that  this  policeman  '  meanour ;  you  have  heard  their  defences, 
reported  to  the  magistrates  where  they  |  Out  of  so  many  speeches  you  must  have 
might  find  this  grand  conspirator,  who  was  I  discovered  what  was  ingenuous  and  what 
conspiring  for  the  destruction  of  all  the  ]  was  disingenuous.  1  extracted  a  good 
property  in  the  country  ?  Talking  of  the  character  for  those  who  were  known  to 
destruction  of  property,  what  say  the  men  them,  from  the  principal  witnesses.  The 
of  property  of  all  parties  ?  They  say  that  defendants  were  not  obliged  to  me  for  il. 
it  makes  them  rejoice  more  in  the  name  i  You  have  learned  from  them  all  what 
of  Englishmen  than  ever,  to  think  that  they  say  are  the  facts ;  and,  although  not 
these  people  had  so  much  power  in  their  given  in  the  form  of  evidence,  yet,  as  dis- 
bands, and  n»ed  it  so  mildly.  It  has  been  ]  criminating  and  dispassionate  men,  put  it 
«aid  in  the  Honse  of  Lords,  and  in  the  altogether  and  see  whether  or  no  out  of 
House  of  Commons — it  has  been  re-echoed  the  lump  you  can  educe  the  truth.  Chief 
And  repeated  through  the  press,  that  there  i  Justice  Tindal  has  spoken  to  this  case, 
could  have  been  no  conspiracies  at  the  \  He  has  very  properly  made  a  distinction 
bottom  of  this,  because  the  working-classes  between  a  mountebank  and  a  zealous  poli- 
appeared  to  have  so  thorough  a  veneration  !  tician.  Ho  has  told  the  country,  that,  if 
for  property  of  all  descriptions,  and  for  i  a  man  conscientiously  and  zealously  ex- 
life.  W  hy,  many  persons,  actually  starv-  !  presses  his  opinions,  though  he  may  pass 
ing,  went  amongst  those  whom  they  saw  the  prescribea  limits  of  the  law,  still  his 
likely  to  break  the  peace  and  checked  opinions  are  to  be  respected.  Chief  Jus- 
them.  That  fact  we  have  indisputably  tice  Tindal  did  not  tell  the  people  that 
proved  at  the  commencement  of  the  evi-  ;  they  were  to  respect,  what  was  illegal,  but 
dence  ?  This  indictment  runs  over  with  a  that  the  opinions  of  a  man,  however 
4iontimuLndo ;  so  that  there  is  no  power  to  warmly  they  might  be  avowed,  if  they  did 
separate  things.  The  defendants  have  no  noi  absolutely  go  beyond  the  law,  were  to 
power  to  justify.  This  indictment  was  be  honoured  as  the  conscientious  convic- 
laid,  as  never  was  indictment  laid  before.  I  tions  of  the  man  who  uttered  them.(a) 
If  we  were  indicted  for  extorsively  taking  •  Gentlemen,  if  I  were  asked,  which  party 
money,  or  for  assaulter  battery,  we  might  in  the  country  has  been  the  most  violent, 
set  up  an  alibi ;  but  here  we  cannot  meet  I  might  be  disposed  to  allude  to  one 
the  charge,  we  are  so  mixed  up  together,  whose  writings  and  speeches  were  pro-. 
But  what  is  the  first  evidence  of  outbreak  ?  minently  before  the  public  ;  but,  as  *my 
That  Mr.  Buylei/s  mill  stopped.  There  object  is  not  to  make  out  a  case  for  prose- 
was  no  riot  up  to  that  time  ;  although  the  cution  against  any  party,  I  shall  aostain 
Attorney  General  goes  back  to  the  26th  from  any  further  reference  to  such  a 
July;  for  he  is  not  satisfied  with  including  topic.  I  have  stood  in  a  more  prominent 
two  months  in  this  all-embracing  indict-  position  than  any  public  man  for  the  last 
ment.  On  that  day  a  meeting  was  held,  ten  years  in  England ;  and  if  I  were  to 
but  it  was  adjourned ;  but  he  says  the  ask  for  a  character  for  zeal,  if  the  forms 
adjourned  meeting  never  took  place.  Then  of  etiquette  will  admit  of  it,  but  they  will 
lie  goes  to  the  8th  of  August,  and  proves  ,  not,  I  might  say  that  I  had  the  honour  of 
that  in  all  those  outbreaks  Bayleya  men,    sitting  with  his  Lordship  for  three  years 


who  were  the  first  that  were  dismissed 
from  their  work,  took  the  lead  and  headed 
the  processions.  The  men  who  took  part 
in  this,  were  not  men  that  I  headed ;  but 
the  men  who  were  told  by  their  masters 
to  go  and  play  for  a  month.  There  is  the 
commencement,  there  the  seat  of  discord, 
the  centre,  and  cause  of  the  confusion. 
They  are  turned  out  by  their  masters ; 
they  are  then  seen  at  the  head  of  every 


in  the  House  of  Commons,  (2;)  and  with  the 
Attorney  General  for  three  years  in  the 
House  of  Commons;  and,  during  that 
period,  I  think  they  will  say  I  was  as 
zealous  a  politician  as  ever  entered  that 
House.  I  have  been  out  of  the  House  of 
Commons  for  nearly  seven  years,  and 
during  that  period  I  have  spent  more  than 
12,000^  of  mv  own  money  in  advocating 
this  cause.    And  here  I  must  rejoice,  that 


procession ;  they  forced  out  the  others,  i  I  am  able  to  say  this  in  this  court  of  justice, 
Filling's  address  you  heard,  gentlemen,  i  in  the  presence  of  those  who  know  me 
I  wish  I  had  not  heard  it ;  I  wish  the  best  ana  know  every  transaction  of  my 
Court  had  not  heard  it ;  I  wish  there  had  ;  life,  that  I  have  an  opportunity  of  giving  a 
not  been  a  necessity  for  hearing  it.    His  '  triumphant  refutation  of  the  paltry  asper- 

caoe  was  the  case  of  thousands  and  tens  ' — ^— 

of  thousands,   and  those    men    who    are'      (a)  See  below,  p.  141.3. 

stricken  —  unnaturally  stricken  —  become  »      (6)  O'ConDor  sat  for  Cork  1832-35,  and  for 

themselves  conspirators,  for  the  purpose  |  Nottingham  1847-52. 
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sioziB  of  those  who  h»To  msinoated  that  I  I 
haro  been  induced  to  pursue  thifl  coarse,  . 
and  ^ive  an  impulse  to  this  cause,  from  ■ 
pecuniary  and    interested    motives;    for,  • 
although    the    Attorney    General,    in    his  I 
opening  speech,  said  it  mildly,  yet  at  the 
same  time  he  said  it  most  pointedly,  that 
I  had  pursued  that  course  because  of  some  i 
interest  or  benefit  I  expected  to  derire  | 
from   my    connexion  with   the  Northern  I 
Star,    Gentlemen,  I  never  received  a  far-  I 
thing,  or  the  fraction  of  a  farthing,  from 
any  man,  for  anything  in  connexion  with 
the  Charter ;  I  never  travel  at  the  expense 
of  the  Chartist  body;  I  never  defended 
myself  at  the  expense    of   the    Chartist 
body ;  I  never  received  a  fraction  of  their 
money ;  I  have  often   paid  hundreds  of 
pounds  to  their  fiinds  ;  and  I  am  so  deli- 
cate on  this,  that  I  never  attend  anywhere 
as  a  guest  that  I  do  not  insist  on  paying 
for    my    ticket ;    and,    to   support    their 
objects,  I  have  sometimes  paid  as  much  as 
102.  for  gas  for  a  meeting.     Gentlemen,  I 
shall  place  my  clerk,  and  other  witnesses, 
in    that  box,    to    prove    my    character ; 
and  so  far  from  making  money  by  that 
extraordinary  golden  thing — the  Northern 
Star, — I  came  to  it  a  rich  man,  and  1  am 
now  a  poor  man.    I  have  spent  a  fortune 
in  this  cause.      I  am   represented  as    a 
political  trafficker.      The    whole    of   the 
press  has  been  to  show  that  I  used  the 
Northern  Star  to   excite  the  people,   in 
order  to  make  it  a  medium  of  pecuniary 
profit  to  myself. 

Gentlemen,  I  am  not  content  with  that ; 
I  have  got  a  witness  from  Ireland,  and 
I  will  give  you  my  character  from  those 
who  have  known  me  from  a  child;  and 
you  will  discover,  that,before  ever  I  had 
the  Northern  Star,  I  carried  into  practice 
that  which  has  been,  and  still  is,  the  theory 
of  my  principles.  You  will  find  that  I  have 
devoted  my  whole  time  and  money  to  the 
cause  of  the  poor ;  not  to  a  mere  lip  service ; 
but  I  have  been,  for  years  together,  paying 
as  much  as  20Z.  a  week  to  support  people 
made  paupers  by  oppression.  And  that 
is  the  reason  I  rejoice  in  this  trial.  I 
think  I  have  shown  my  zeal.  If  I  were  a 
person,  from  pliancy  of  disposition,  capable 
of  being  moulded  into  a  political  mounte- 
bank, I  might  have  had  50,0O0Z.  for  my 
services  ;  but  I  refused  it  as  I  would  now 
refuse  100,000^  if  it  would  purchase  me 
your  acquittal,  if  you  were  not  convinced 
of  my  innocence.  I  use  this  as  an  occa- 
sion of  triumph.  I  scorn  to  be  bought 
and  sold.  I  shall  never  sell  my  principles 
to  any  party  whatever.  A  trafficking 
politician  !  Why  such  has  been  the  pecu- 
niary gain  which  I  have  derived  from  the 
agitation  in  which  I  have  been  engaged, 
that  I  have  sold  landed  estates — have  sold 
as  much  as   1,000Z.  worth  of  timber — to 


aid  the  cause;  I  hare  sold  an  estate 
bringing  me  in  Z50L  a  jear  paid  to  the 
day ;  I  have  conducted  thirteen  contested 
elections  in  Ireland  entirely  at  my  own 
expense;  never  eating  a  dinner  at  the 
expense  of  the  candicwte.  In  attending 
elections  in  Ireland,  as  agent,  I  was  en- 
titled to  my  fees ;  but  I  never  received  a 
single  farthing.  That  was  before  I  had  the 
Northern  St(ir.{a)  You,  gentlemen,  miy 
think  this  unimportant  but  I  will  esta- 
blish my  character,  which  is  of  infinitely 
more  importance  to  rae  that  any  of  the 
technical  forms  of  law  with  wnich  the 
Attorney  General  is  surrounding  me.  Hy 
character,  gentlemen,  is  the  more  inoipor- 
taut  to  me,  seeing  the  manner  in  which  I 
have  been  held  up  to  public  odinm  by 
those  who,  having  no  principle  of  their 
own,  are  every  ready  to  impute  dishon^ty 
to  others.  I  tell  you  it  is  not  from  poor 
men  that  I  collect  funds;  I  do  not  take 
the  pence  out  of  the  pockets  of  thoee  who 
have  but  for  themselves ;  I  did  not  take 
a  farthing  out  of  the  defence  fond  in 
1839  ;  on  the  contrary,  they  owe  me  280i. ; 
for  I  was  their  treasurer :  I  kept  the 
account ;  I  balanced  it,  and  there  remains 
a  debt  of  280/.  due  to  rae.  Gentlemen^  I 
advanced  a  thousand  guineas  out  of  my 
own  pocket  when  Mr.  Froet  was  tried, 
before  a  single  penny  was  subscribed  by 
the  Chartist  bcdy  for  defraying  the  ex- 
penses of  his  defence.  I  have  never 
allowed  a  Chartist  to  be  prosecuted  with- 
out flying  to  the  rescue,  and  thus  testing 
my  principles  by  my  example  and  my 
practice.  Then  you  have  heard  of  my 
popularity.  If  this  be  a  crime,  find  me 
guilty  of  popularity  if  you  please.  But 
with  all  my  popularity,  where  is  my 
ofience  P  Where  is  my  name  mentioned, 
except  by  the  cracked-man.  One  man 
said  he  looked  to  Bronterre  0*Brien,  Fear^ 
gus  O'Connor,  and  Dr.  M*Douall;  but  that 
was  not  evidence.  .Another  man  said  I 
was  going  to  Manchester,  and  several 
letters  were  proved,  but  none  of  them 
contained  the  name  of  any  one  of  the 
grand  conspirators.  From  the  17th  of 
August  no  act  of  mine  is  proved  to  be 
connected  with  the  grand  conspiracy — not 
a  single  act.  The  Attorney  GenerdTe  going 
to  prosecute  us,  and  his  acquittal  of  Wilde, 
shows  that  we  are  indicted  for  advocating 
the  Charter. 

Now  a  nice  question  will  arise  here  i 
to  whether  or  no  we  are  to  take  i  » 
law  as  to  the  legality  or  illegality  of  <  r 
principles  from  so  high  an  authority  i 
the  Attomeif  Oen&ral;  and  the  quest!  i 
for  you  is  whether  the  Attorney  €hnerdl  ; 
Monmouth  is  to  declare  those  princip  i 
legal,  and  then  to  come  to  Lancaster,  a 

(a)  Founded  November  18,  1837. 
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prosecute  us  for  the  eame  thing.  He  will 
say,  "No,  I  don't;  it  is  for  causing 
tumults."  Then  I  must  ask  the  Attorney 
GeneraZ,  whether  the  tumult  charged  on 
us  is  as  great  as  the  tumult  proved  on 
that  occasion  at  Monmouth  and  justified 
by  him.  Gentlemen,  this  is  a  long  ques- 
tion ^  you  have  heard  the  case  of  the 
Crown  for  five  long  days.  Ours  will  not 
take  as  long ;  but,  under  the  circum- 
stances of  the  indictment  bein^  against 
so  many,  it  would  be  no  wonder  if  we 
occupied  more  of  your  time.  Now,  gentle- 
men, this  is  high  authority,  telling  us 
what  the  law  is  ;  how  far  the  law  justifies 
us  in  going ;  and  whether  or  no  the  agi- 
tating of  these  principles  is  legal.  Just 
hear;  and,  although  the  Attorney  Genercd 
denied  it  at  Monmouth,  after  you  hear  this 
I  think  you  will  say  he  is  a  good  Chartist. 
[The  defendant  here  read  a  passage  from 
Sir  F,  Pollock's  speech  at  FrosVs  trial, (a) 
concluding  with  the  words : — 

'*  Yet  I  must  say,  that  if  at  aoy  time  it  should 
become  the  confirmed  opinion  of  the  laige  mass 
of  intelligeoee  and  of  numbers— of  the  strength 
and  sinews  of  the  community— if  the  intelligence 
that  controls  that  strength  should  finally  deter- 
mine to  adopt  the  Chartist  code,  doubtless 
adopted  it  will  be,  as  the  Reform  Bill  was,  and 
mere  wealth  would  struggle  " — 

Struggle  !  struggle !  struggle !  gentle- 
men— 

"  against  it,  in  my  opinion,  in  vain."] 


Now,  gentlemen,  what  have  I  shown 
you  here  ?    Here  you  have  at  least  a  re- 
cognition of  the  right  to  struggle  for  the 
Charter.    Then  you  have,  at  all  events, 
what  constitutes  a  tumultuous  meeting, 
and  afterwards  you  have  the  fact  of  this 
prosecution  of  Chartists,   for  advocating 
that  struggle,  even  in  milder  terms  than 
those  prescribed  by  the  Attorney  Oeneral, 
Gentlemen,  though  not  confessedly,  yet 
impliedly,  you  will  find  that  when  or- 
ganic changes  take  place  in  the  constitu- 
tion, a  relaxation  of  the  law  is  allowed. 
You  have  a  relaxation  of  the  law  urged 
by  the  Attorney  General  in  1839,  in  con- 
sequence of  an  organic  change  which  had 
previously  taken  place ;  so  that,  although 
the  Reform  Bill  left  many  without  the 
pale  of  the  constitution,  yet  impliedly,  as 
shown  by  the  Attorney  General,  it  guaran- 
teed an  increase  of   political    power    to 
those  men.     Although  not  yet  included 
in  the  franchise,  they  went  on  pari  passu, 
those  without  with  those  within;   those 
within  enjoying  the  benefits  of  the  organic 
change;    those    without    thinking    there 
ought  to  be  a  lareer  extension  in  the  out- 
ward details  of  Uie  machinery  by  which 
the  thing  is  to  be  carried  on.      Hence 

(a)  See  above,  p.  342. 


it  is  from  the  opinion  given  during  the 
agitation  of  the  Reform   Bill,   from  the 
confirmation  of  the  manner  in  which  that 
Bill  was  forced  upon  a  reluctant  Govern- 
ment,   that    now     the    Attorney    General 
places  us  in'the  same  position  in  1839 
and  1843,  that  the  Whigs  and  Reformers 
were  placed  in  in  1831  and  1832.    I  am 
contented  it  should  be  so ;    I  will  stand 
the  contrast.     A  conspirator  to  destroy 
anything  by  force  or  tumult,  must  be  a 
cruel  man.     I  never  inflicted  an  injury 
or  a  wound  upon  any  dumb  animal  since  I 
was  born,  ana  I  trust  in  God  I  never  will. 
How  was  the  Reform  Bill  carried  P    Where 
are  our  ashes  P     Where  are  our  deadP 
Where  are  our  smouldering  cities  P   Where 
are  our  gibbets ;   where  our  transported 
felons,  and  where  our  gaols  ?     Alas  1  our 
gaols  are  full  now  ;  but  not  for  the  same 
crimes.      Take  the  story  of   those  men 
around  me,  honest,  unsophisticated,  strug- 
gling most  righteously  for  their  rights, 
yet  respecting  the  property  of  those  who 
they  thought  had  injured  them — even  of 
those  who  were  their  unnatural  leaders  in 
1832.    Take  them ;  analyse  them  ;  look  at 
them;    do  they  look  like   conspirators P 
Place  them  in  the  situation  in  which  the 
Attorney    General  placed  the   Reformers. 
Do  you  see  flames  ?    Have  yon  a  Bristol 
on  fire — a  Nottingham  in  flames — a  New- 
castle consumed  P    Do  you  see  an  effigy 
of  the  King  with  his  head  cut  off",  and 
inscribed — 

"  Reform,  or  the  King's  head." 

and  a  bloody  executioner  with  a  weapon 
in  his  hand  ?  Where  was  all  this  ?  No ; 
you  only  find  such  mottoes  as — 

"  More  pigs  and  less  parsons." 

(Laughter.)  There  is  another  party, (a)  gen- 
tlemen, which  has  for  one  of  its  mottoes, 

"  They  that  be  slain  with  the  sword  are  better 
than  they  that  be  slain  with  hunger,  for  these 
pine  away,  stricken  through  for  want  of  the 
fruits  of  the  field." 

Then  take  us,  what  haH  been  our  con- 
duct for  seven  years  P  I  have  been  out  of 
the  House  of  Commons  seven  years.  I 
have  been  in  every  town  of  England,  Ire- 
land, and  Scotland,  always  at  my  own 
expense  ;  I  have  spoken  to  millions  upon 
millions  of  men ;  and  I  have  never  been 

frosecuted  for  a  word  I  have  spoken.  No. 
have  been  well  watched.  The  Argus  eye 
of  the  law  has  never  slept  while  I  was  at 
work.  Mr.  Fox  3fattte  (6)  admitted  in  the 
House  of  Commons  that  be  had  sent  a 
special  spy  to  watch  me  in  Scotland.  I 
was  mucn  honoured,  gentlemen.  I  have 
been  prosecuted  three  times  before,  gen- 

(a)  The  Anti-Corn  Ijaw  League. 

(b)  Assistant  Un:ier  Secretary  for  the  Home 
Department. 
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tlemen.  For  what  ?  I  was  once  subjected 
to  a  trial  by  .special  jury  tor  Laving  taken 
four  lines  from  another  paper  to  make  uj) 
a  column.     They  were  these  : — 

"  A  poor  little  fellow  broke  ont  of  Warminster 
workhouse  on  Sutunlay  last.  The  overjsoensi 
followed  and  brought  him  back,  and  put  him  in 
custOfiy  ;  and  so  great  was  his  sufTerin^  that  thi- 
poor  little  fellow  ate  part  of  his  hand  and  his 
arm  oflf." 

That  is  not  a  part  of  the  libel,  but  the 
whole  of  it.  Fur  that  Chief  Justice  Tin- 
dal  tried  me. (a)  I  was  in  Scotland  at  the 
time.  Another  libel  was  published  the 
day  I  was  on  my  trial  ;  I  wrote  imme- 
diately to  take  it  out,  and  proved  that  out 
of  forty-three  thousand  copies  it  only  ap- 
peared iu  tlie  hrst  edition.  I  was  tried 
again  by  sjiccial  jury,  and  found  guilty. 
I  received  nine  months'  imprisonment  for 
just  taking  four  lines  from  another  paper. 
Now,  althoni^h  I  had  no  more  to  do  with 
the  authorshij)  of  that  ])anigraph  than  any 
one  of  the  jury,  although  the  paper  in 
which  it  first  originated  was  well  known  ; 
and  although  I  proved  that  the  paragraph 
was  taken  out  of  a  part  of  the  first  im- 
pression, still  I  was  found  guilty.  AVhy? 
Because  they  wanted  a  Chartist.  They 
could  not  charge  me  with  any  act  of  my 
own.  Being  a  public  writer  in  every 
newspaper,  and  a  public  speaker  in  every 
locality,  and  they  being  unable  to  charge 
me  with  any  illegal  act  of  my  own,  they 
brought  an  ex  officio  information  against 
me,  put  me  to  immense  expense,  and 
found  me  guilty.  Then  they  prosecuted 
me  for  a  matter  which  was  published  and 
contradicted  the  very  day  the  paper  ap- 
peared. I  put  in  the  affidavit  of  four 
thousand  eight  hundred  working  men,  in- 
cluding some  of  the  officials  of  Rochdale, 
to  state  that  my  speeches,  in  their  opinion, 
had  preserved  the  peace  of  the  country. 
Notwithstanding  that,  I  got  sixteen 
months  in  a  felon's  cell,  in  solitary  con- 
finement, in  York  Castle ;  that  was  my 
punishment  for  that,  gentlemen.  Then, 
as  I  say,  in  this  and  other  ways  great  pre- 
judice was  excited  against  me.  Perhaps 
you  have  not  heard  many  Irish  anecdotes. 
I  will  tell  you  one.  Once  upon  a  time 
there  was  an  old  maiden  lady,  who  had  an 
old  cat  and  an  old  housekeeper.  When 
the  housekeeper  grew  somewhat  anti- 
quated, she  began  to  be  negligent,  and  all 
ttie  crockery  began  to  go.  But  when  any- 
thing was  missing  it  was  always  the  red 
cat.  At  last  the  red  cat  was  doomed  to 
death ;  it  was  killed.  Notwithstanding 
this,  the  china  salad  bowl  was  broken. 
**  JHo%,"  says  the  lady,  **who  broke  the 
salad  bowl P"     **  Arrah,  musha,  my  lady, 


(a)  3  St.  Tr.  N.S.  App.  1299,  and  below. 


sure  the  red  cat  1ms  lx>en  here  agun/' 
**AVhy,  Molh/,  how  can  that  be;  the  rod 
cat  w.ib  killed  ?  '*  *'  Ah.  1  declare  to  C4od, 
ma'am,  1  always  heard  that  cats  ha»i  nine 
livis  ;  but  now  I  am  sure  of  it."  (Laugh- 
ter.) Now.  gentlemen,  1  think  that  yoa 
will  find  that  I  am  the  red  cat  in  this 
Chanist  movement. 

A  riot  took  place  at  Newport  in  1S39 ; 
I  was  the  red  cat ;  1  knew  all  ab<.ixt 
it.^'O  I  went  down,  and  for  eight  dars 
atte!uled  the  trial  with  the  Atioran/  G^ilc- 
raJ  here;  my  name  was  never  mentioned, 
for  the  best  reason — that  I  never  heard 
of  it  till  the  accounts  appeared  in  the 
newspapers.  A  petition  was  presented 
to  the  House  of  Commons|//i  ;  and  a 
little  g:enileman  there,  jealous  of  mv 
l>onularity,  and  who  cannot  acquire  any 
liimself,  said  that  I  was  the  author  of  it. 
Gentlemen.  I  never  wrote  a  line  of  it,  or 
saw  it  in  MS.  1  8aw  it  first,  after  its  pub- 
lication, in  York  Castle.  Then  comes 
this  address,  which  the  Times  represented 
to  l)e  little  short  of  high  treason.  I  was 
made  to  be  the  author  of  that  address  all 
over  the  country.  Gentlemen,  I  never 
saw  that  address  till  I  saw  it  in  nrint, 
placarded  on  the  walls  of  Manchester.  &► 
that  here  we  have  Newport,  the  National 
Petition,  and  the  address  ;  I  was  the  red 
cat  in  them  all.  Gentlemen,  I  put  my 
name  to  my  own  acts.  I  stand  by  mv 
own  acts  ;  I  never  flinched  from  the  re'- 
sponsibility  attached  to  my  own  acts.  A 
great  deal  has  been  said  by  those  l>ehind 
me,  as  to  their  indifl'erence  to  your  ver- 
dict. What  has  made  them  Chartists? 
What  has  not  been  said  to  create  preju- 
dices against  the  Chartist  body?  If  a 
diversion  is  to  be  got  up,  they  can  get  a 
man  to  fire  at  his  own  hat  at  Southampton, 
and  then  declare  it  a  Chartist  move  to 
shoot  the  Queen  (r)  If  the  public  mind 
is  to  be  diverted,  while  experiments  of 
grejit  changes  in  financial  and  commercial 
affairs  are  getting  on,  then  something  is 
got  up,  in  which  the  Chartists  always 
figure  ;  and  we  read  of  a  man  riding  on 
horseback  from  Kent,  carrying  letters  to 
the  post  office,  and  all  of  these  developing- 
a  conspiracy  to  destroy  the  Queen's  life! 
My  answer  to  that  was,  that  the  gentle- 
man on  horseback  was  not  a  Chartist,  for 
Chartists  were  always  obliged  to  walk. 
The  way  to  inculcate  respect  for  the  i«t 
in  the  minds  of  the  people  is  by  calm 


(a)  As  to   O'Connor  and  the  Newpor* 
break,  see  Northern  Star,  1845,  Mav  7. 

(/O  On  May  25,  1841,  a  petition  purp„. 
to  be  signed  by  1,300,000  persons  was  pre.<ei 
for  Frost's  release,  and  on  May  2,  1842,  onoi 
petition  purporting  to  be  signed  by  3,3 If 
persons  for  the  six  points  of  the  Charter. 

(c)  See  Times,  October  3  aad  8,  1 842. 
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passionate  trials  of  this  kind.  And  let 
me  bay  now,  having  practised  for  a  long 
time  at  my  own  profession,  that  never  in 
the  coarse  of  my  practice  did  I  see  an  in- 
vestigation more  pre-eminently  calculated 
to  inspire  all  who  have  witnessed  it,  not 
only  with  respect,  but  with  veneration 
for  the  laws.  There  have  been  trials 
which  carried  on  their  face  a  determina- 
tion for  prosecution. 

Now,  let  us  briefly  analyse  the  evidence 
in  this  case,  and  see  how  the  several 
charges  have  been  substantiated,  and  by 
what  description  of  evidence  they  have 
been  supported.  Gentlemen  of  the  jury, 
the  manner  in  which  this  complicated 
case  has  been  brought  before  you  does  not 
puzzle  me  so  much  as  it  would  otherwise 
have  done,  had  it  not  been  for  the  argu- 
ments of  my  Lord.  But  now  I  come  to 
the  material  part  of  this  question.  One 
witness  had  it  in  his  power  to  tell  the 
authorities  that  Feargus  0^ Connor  and  his 
friends  were  holding  a  secret  meeting. 
Gentlemen,  there  was  no  diflSculty  in 
ferretting  out  our  place  of.  meeting ;  and 
if  there  was  anything  illegal  in  »our  meet- 
ing, it  was  the  policeman's  duty  to  com- 
municate the  facts  within  his  knowledge 
to  the  authorities.  Then  what  do  we  find  ? 
That  every  witness  speaks  to  one  fact, 
with  a.  degree  of  certainty  not  bearing 
upon  any  other,  viz.,  the  time  when  the 
disturbances  ceased  to  exist,  when  the 
men  began  to  "dribble  back  again"  (I 
think  was  the  expression)  to  their  respec- 
tive avocations.  I  am  now  going  from 
memory  over  the  evidence  of  Little^  special 
high  constable  of  Hyde,  who  evinced  so 
much  anxiety  to  entrap  John  Leach,  one 
of  tlie  defendants,  and  make  him  the 
common  disturber — the  **  red  cat "  of 
Hyde.  Little  said,  that  after  Leach  left 
Hyde  it  was  perfectly  tranquil.  That 
evidence  was  for  the  purpose  of  showing 
that  Leach  was  the  **  red  cat "  there. 
Then  came  Hlbhert,  clerk  to  the  magis- 
trates at  Hyde,  and  he  said  the  disturb- 
ances lasted  five  or  six  weeks  after  the 
7th  of  August — bringing  them  down  to 
September.  This  is  most  important. 
Now,  gentlemen,  a  part  of  my  case  was, 
that  an  experiment  was  to  be  tried  to 
turn  out  those  hands,  to  see  whether  they 
could  be  directed  to  a  repeal  of  the  Corn 
Laws.  Mr.  Rhodes,  the  son-in-law  of 
Shepley,  swears  that,  on  the  10th  of 
August,  one  hundred  to  one  hundred  and 
fifty  men  came  and  turned  out  his  hands, 
two  hundred  in  number ;  mind,  there  was 
no  resistance ;  they  turned  out ;  the  gates 
were  opened  for  them.  Then,  the  scheme 
having  failed,  Mr.  Rhodes's  and  Mr.  Shep' 
ley*8  hands  again  returned  to  work  on  the 
2oth,  and  not  being  anxious  to  turn  out 
themselyes,    at   the    latter    end   of    the 


same  month  they  beat  off  six  hundred 
men  at  noon,  and  one  thou.sand  in 
the  evening.  When  it  was  their  master's 
interest  to  keep  them  at  work  they  could 
beat  off  a  thousand ;  when  it  was  his  in- 
terest to  let  them  go  one  hundred  turned 
out  two  hundred.  It  is  a  most  extraor- 
dinary fact,  and  I  leave  it  for  yoar  con- 
sideration. 

It  will  bo  impossible  to  consider  this 
case  as  a  whole  unless  you  carry  the 
whole  of  the  evidence  with  you.  The 
Crown  has  gone  as  far  as  men  could  go, 
«o  to  complicate  the  case,  that  if  I  was 
not  hit  here  I  was  to  be  hit  there.  In  some 
way  or  other  I  was  to  be  entangled  in  the 
mCvshes  of  the  law ;  having  received  the 
awful  character,  not  of  pacificator  general, 
but  of  conspirator  general,  in  this  country 
for  many  years.  I  ask  you,  were  you  not 
prepared  to  hear  such  a  burden,  such  a 
load,  such  a  catalogue  of  crime  and  crimi- 
nality pressed  ana  sworn  against  me  as 
never  before  was  presented  in  a  court  of 
justice.  From  the  character  given  of  me 
by  the  press,  were  you  not  prepared,  on 
account  of  your  prejudices,  to  hear  a  great 
deal,  and  to  believe  anything — even  the 
worst  charge — that  could  be  preferred 
against  me ;  and  were  you  not  astonished 
to  find  there  was  so  litte  ?  Gentlemen  of 
the  jury,  no  doubt  you  will  have  the  law 
laid  down  to  you  as  the  law  ought  to  be 
laid  down ;  but,  taking  the  opinion  of  the 
Attorney  General,  that  the  law  as  it  stands 
was  established  when  the  judges  were 
not  so  free  to  express  an  impartial  opinion, 
and  considering  that  my  Lord  will  be 
obliged  to  give  you  the  law  as  he  has  it — 
that  is,  as  it  was  given  in  the  olden  time, 
•*  durante  bene  phicito,*^  which  signifies. 
•*  you  shall  be  continued  on  the  bench  so 
long  as  you  do  what  I  bid  you " — when 
there  were  no  counsel  for  the  prisoner, 
and  when  precedents  were  drawn  from  the 
dark  ages  ;  but  now  the  judge  is  counsel 
for  the  defendants,  if  they  are  not  other- 
wise defended,  and  if  ever  there  was  a 
time  when  a  precedent  is  to  be  drawn  from 
the  living  genius  of  the  day — so  as  to 
represent  the  existing  mind  of  the  country 
— if  we  have  lived  long  enough  under  the 
precedents  of  the  dark  ages,  and  if,  as  the 
Attorney  General  says,  there  is  but  a  few 
years'  transition  from  Reform  agitation  to 
Chartist  agitation,  then,  in  God's  name, 
gentlemen,  why  should  there  not  be  an 
alteration  in  the  machinery  by  which 
crimes  have  been  panished — why  should 
there  not  be  a  practical  alteration  in  the 
laws  of  agitation,  tumult,  and  riots.  Gen- 
tlemen, from  the  moment  the  seven  bishops 
were  acquitted  down  to  the  present  time 
the  country  has  looked  upon  juries  as  the 
mouthpiece  of  the  national  trumpet,  which 
shall  declare  to  the  country  every  indica- 
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lion  tbat  freedom  is  attempted  to  be  im-  presented  it  to  the  House  of  CommoiM 
peded.  Yoa  are  called  upon  to-day  to  meet  be  in  peril.  But  we  have  here«  ia 
give  a  verdict  never  before  anticipated  addition  to  thia  great  legal  antboritj  (tiie 
or  looked  to  with  the  same  anxiety.  You  House  of  Commons)  the  names  of  tbo&e 
have  brought  before  you  by  the  strongest  eight  members  of  Parliament  affixed  to 
GoYeriiment  that  ever  existed  in  this  this  Charter.  They  declared  it  not  only 
country,  at  least  for  many  years,  the  legal  but  constitutional,  and  that  the 
most  paltry  ofience  with  which  ever  p<H)p1e  should  not  abandon  it,  bat  stand 
men  were  charged.  You  have  now  a  by  it.  In  prosecuting  the  consideratioD 
Government  w^hich,  pownrful  in  its  ma-  of  the  evidence  ^on  will  find  thai  we  make 
jority,  ought  not  to  dread  assaults  of  this  out  our  case  from  the  evidencre  fen*  the 
nature,  a  Government  which  refu«ied  to  j  Crown.  Mr.  Wilcox^  whoae  evidence  m 
hear  the  application  of  three  and  a  half  most  important,  says  he  was  uneasr  in  his 
millions  of  men  for  the  People's  Charter,  mind,  because  he  thought  the  CLartistB 
which  is  to  be  relied  upon  as  our  offence,  were  to  be  entrapped.  He  has  heard  many 
for  mind,  in  his  reply  the  Attorney  General  of  my  speeches,  and  says  they  all  tended 
will  endeavour  to  connect  us  with  the  to  preserve  the  peace  of  the  country.  He 
tumult,  which  we  were  wholly  uncon-  felt  so  uneasy  in  his  mind,  in  conseqaenoe 
nected  with.  Whence  are  we  to  derive  of  the  trick  about  to  be  played  on  us.  thai 
the  examples  by  which  our  conduct  is  to  *  he  went  as  far  as  Birmingham  on  his  way 
be  guarded  P  Surely  from  the  House  of  •  to  Sir  James  Graham ;  and  then  he  re- 
Commons.  What  do  we  find  ?  Year  after  turned  and  wrote  a  letter  to  Sir  Jame^ 
year  petitions  for  the  Charter  have  been  I  was  stopped  very  pi'operly  by  his  Lord- 
presented  to  the  House  of  Commons ;  thev  ]  ship,  who  decided  that  the  contents  of 
are  discussed  ;  not  refused  to  be  discussed,  that  letter  could  not  be  given  in  evidence. 
as  they  would  be  if  they  were  illegal  and  Then  look  at  the  evidence  of  the  cracked 
unconstitutional.  They  arc  laid  upon  the  man.  Look  at  the  evidence  of  the  witness 
table  ;  though  the  last  was  so  big  that  it  Buckley,  who  came  here  under  the  expec- 
could  not  lie  in  the  House,  and,  therefote.  tation  of  obtaining  50/.  Just  think  of  a 
it  could  not  lie  on  the  table  at  all ;  and  strong  Government  producing  such  a  wit- 
ihc  divisions  have  been  sixty-five  or  ness  as  that,  with  the  hope  of  50/.  flicker- 
sixty-six  in  favour  of  this  treasonable  ing  before  his  eyes  and  the  recollection  of 
Question  of  the  Charter.  In  lb39  the  what  he  had  already  received  for  his  scr- 
Whigs  allowed  us  to  sit  in  a  convention,  vices.  What  did  he  admit?  He  admitted 
whicti  the  Tories  now  tell  us  id  treason.  |  that  there  was  no  violation  of  perpon  or 
I  am  now  beginning  to  learn  that  the  sons  property  in  his  neighbourhood,  and  he 
are  not  better  than  their  fathers,  and  that  attributed  that  to  the  pacific  character  of 
the  Whigs  allowed  us  to  pursue  the  as:i-  ^  the  speeches  delivered  at  the  various  meet- 
taticn  of  a  question  which  the  Tories  ings.  It  was  the  speakers  who  stopped 
tell  us  is  treason.  In  that  conference  we  the  disturbances.  Then  we  go  to  Brierley ; 
sat  two  months,  which  w^ere  spent  in  de-  •  he  sajs  he  never  saw  anything  so  tranquil, 
bating  the  question  of  a  sacred  holiday,  and  that  the  hands  always  turned  out  of 
whichwasbrought  forward  by  Mr.  ^^^it'oorf  their  own  accord,  and  evidenced  no  dis- 
in  the  House  of  Commons.  Speech  upon  position  wha^vever  to  riot.  But  there  is 
*ipeech  was  made,  recommending  a  cessa-  >  something  more  important  still,  some- 
tion  from  labour,  in  order  to  carry  the  |  thing  exceedingly  important;  ^wcW-ej/ said 
question.  Will  tie  Attorney  General  say,  ;  he  had  instructions  ftom  the  magistrates 
*'The  Whigs  weie  weak,  and  dared  not.  to  report  to  them  everything  he  heard 
prosecute  you  ;  we  arc  strong,  and  there-  I  tending  to  a  breach  of  the  peace.  Had  he 
fore  will  prosecute  you."  Is  that  the  re-  |  reported  one  word  of  the  kind?  Not  a 
laxation  in  the  law  pointed  out  by  the  i  word.  You,  gentlemen,  have  watched  the 
Attorney  General,  when  so  nobly  defend-  |  character  ot  this  evidence ;  you  have  heard 
ing  his  client  at  Monmouth,  when  he  was  j  the  manner  in  which  this  evidence  was 
enabled  by  his  knowledge  of  the  law — at  all  I  got  up,  and  how  it  was  sought  to  be  pro- 
eveuts  by  the  ingenuity  which  he  brought  |  cured.  You  have  heard  of  the  state  of 
to  bear  upon  the  case — to  save  the  life  of  i  Burnley ;  you  have  had  the  constable  of 
his  client  by  defending  him  from  the  |  Burnley,  M'Cabe,  before  you.  What  d'^**** 
charge  of  high  treason?  It  has  been  |  he  say?  He  says  that  just  before  this  o 
proved  that  eight  members  of  Parliament  ;  break  I  was  in  North  Lancashire.  W 
rlrew  up  the  document  called  the  People's  ,  did  I  go  to  North  Lancashire  ?  Why  \ 
Charter. (a)  Then  where  are  you  to  look  I  there?  Let  us  hear  what  he  says, 
for  conspirators  ?  In  the  House  of  Com-  !  was  within  ten  yards  of  the  pavilion  wh 
inons  ?  Of  course,  if  it  be  illegal  to  agitate  I  was  addressing  a  meetings  That  pavil 
for  the  Charter,  those  who  drew  it  up  and  |  was  erected  b}'  the  middle  classes  wl»ei 

■ I  served  their  purpose  to  invite  me.  M'C 

(a)  See  above,  p.  341(a).  .  was  present  for  the  purpose  of  collect' 
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evidence  and  giving  it  in  a  digested  form 
to  the  magistrates.  When  he  was  not 
able  to  attend  himself  he  employed  com- 
petent reporters  .who  famished  him  with 
an  account  of  all  that  was  said.  He  was 
within  ten  yards  of  me — the  grand  con- 
spirator— and  he  never  heard  me  uttering 
a  word  of  sedition.  I  was  taunted  a  little 
before  this  with  being  a  coward  by  the 
Times  for  not  going  down  to  North  Lan- 
cashire. I  received  letters  from  middle- 
class  men  and  others  informing  me  of  the 
state  of  the  district,  and  that  several  mills 
had  been  burned.  I  also  received  letters 
from  working  men  stating  that  spies  were 
amone  them.  I  went  down  for  a  week, 
and  wnat  was  the  result  ?  There  was  no 
mischief  to  property  after  I  left.  I  might 
appeal  to  the  manufacturers  whether  they 
diQ  not  let  their  hands  turn  out  to  hear 
my  address.  I  might  appeal  to  one  and 
all — to  the  manufacturers  of  Blackburn, 
Burnley,  Clitheroe,  Colne,  and  Lancaster, 
if  it  was  not  my  persevering  effort  during 
the  whole  of  the  week  to  tranquillize  the 
angry  spirit  that  then  prevailed  in  that 
district.  Why  did  I  goP  Because  Mr. 
Acland  told  me  that  there  would  be  a 
revolution,  and  that  the  mills  would  be 
stopped  in  three  weeks ;  I  told  the  people 
the  convulsion  was  come — (**  struggle" 
was  not  the  word :  that  word  conveys  to 
my  mind  a  peaceful  contest) — and  I  told 
them  for  God*s  sake  to  fold  their  arms 
and  do  nothing ;  for  as  sure  as  they  did, 
those  who  urged  ihem  on  would  be  in  the 
jury  box,  while  they  would  be  in  the 
dock.  I  did  tranquillize  them ;  and  upon 
the  hustings  at  Keighley,  I  was  publicly 
charged  with  being  a  Tory  spy,  paid  by 
the  Government  to  keep  the  country  quiet ; 
with  receiving  money  from  the  Carlton 
Club,  because  I  had  been  traversing  York- 
shire, Lancashire,  and  Nottinghamshire, 
cautioning  the  people  to  be  quiet,  having 
first  had  the  intimation  that  the  mills 
were  to  be  stopped. 

Well,  the  turn-out  having  taken  place, 
was  it  improper  for  us  to  say,  "Now  the 
strike  has  arisen,  let  us  endeavour  to 
turn  it  to  the  accomplishment  of  a  parti- 
cular object?'*  I  am  not  here  contending 
that  no  disturbances  have  taken  place. 
It  is  but  natui'al  to  suppose  that  when 
the  hands  were  turned  out  they  would 
become  rasb,  unruly,  and  agitated — that 
disposition  on  their  part  we  endeavoured 
to  allay,  but  as  we  did  not  turn  the 
hands  out  was  it  not  right  for  us  to  say, 
''Now  lot  us  turn  the  strike,  so  far  as 
the  trades  of  Manchester  are  concerned, 
to  the  accomplishment  of  the  People's 
Charter  "  ?  If  that  is  illegal,  that  we  did. 
Bat  we  deny  that  the  Chartists  liad  anv 
hand  in  turning  out  the  workpeople.  If 
I  am   aaked  whether  we    recommended 


those  who  were  out  on  strike  to  join  in 
the  agitation  for  the  Charter,  to  that  I 
plead  **  Guilty."  We  have  done  that.  We 
had  a  perfect  right  to  do  so.  But  see  what 
it  requires  in  the  mind  of  an  honourable 
man  to  convict  an  honourable  gentleman 
of  the  crime  of  conspiracy.  I  leave  Lon- 
don on  the  15th  to  attend  a  meeting  at 
Mr.  Sclbolefield's  chapel.  That  meeting 
was  HunVs  anniversary.  I  am  proved  to 
be  at  every  one  of  those  meetings  for 
several  years  past.  I  leave  London  at  the 
latest  possible  period  to  allow  of  my  at- 
tending the  meeting  in  Manchester  ;  and 
I  leave  Manchester  immediately  after  the 
conference  is  over.  I  am  never  found  in 
Manchester  afterwards  during  the  distur- 
bances. No  act  of  mine  that  could  by  any 
possibility  constitute  a  conspiracy  has 
been  proved  against  me.  I  never  left 
London,  which  is  two  hundred  miles  away 
from  all  those  scenes,  until  long  after  the 
outbreak  took  place.  If  I  had  anticipated 
this  conspiracy,  or  not  having  anticipated 
it,  if  I  had  linked  myself  to  it,  would  I 
have  borne  the  character  given  me  by  the 
Attorney  General^    Would  I,  up  to  the 

Eeriod  to  which  his  character  extends, 
ave  been  destroying  that  very  force  with 
which  I  hoped  to  accomplish  my  own  de« 
sign  and  that  of  others  P  No,  gentlemen, 
I  can  prove  to  you  that  from  the  beginning 
to  the  end  of  the  turn-out  I  deprecated 
not  only  violence,  but  conspiracy,  riot, 
and  everything  calculated  to  lead  to  them. 
*  But,  gentlemen,  I  shall  not  be  satisfied 
with  resting  solely  on  the  case  made  out 
for  me  bv  the  Crown,  and  the  character 
wrung  reluctantly  from  the  witnesses,  but 
I  shall  prod  ace  to  you  the  authorities  of 
Manchester,  the  witnesses  whom  the 
Crown  ought  to  have  produced;  and  I 
shall  also  call  evidence  to  show  that,  from 
the  time  I  returned  to  London,  all  my 
letters,  private  and  public,  were  directed 
to  a  place  where  they  were  all  opened; 
and,  on  the  24th,  I  pubUahed  a  notihcation 
in  a  daily  paper  that  any  improper  letter 
addressed  to  me  should  be  returned  open 
through  the  post,  marked  *'  Matter  im- 
proper contained  in  this  letter."  But  I 
will  produce  to  you  millowners,  men  of 
property,  influence,  and  character,  who 
have  known  me  seven  or  eight  veal's,  who 
shall  speak  to  my  character  and  the  effect 
my  speeches  have  had  on  public  meetings 
in  the  several  localities  where  I  have  been. 
If  this  does  not  satisfy  you  I  do  not  know 
what  will. 

And  then  these  other  men  who  defend 
themselves,  why  are  they  put  altogether 
in  this  indictment  P  The  evidence  affect- 
ing each  is  so  different  in  character  that 
you,  gentlemen,  must  naturally  ask  why 
are  they  all  thrown  together  in  a  bun- 
dle?   Gentlemen,  we  are  not  all  charged 
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with  the  same  transactions,  hot  in  this  that  in aeh  stronger  lAngnagehiMl  not  been 
indictment  we  arc  thrown  down  hofure  nsed  by  the  partj*  to  which  I  ollnded  than 
you  in  one  common  heap ;  but  take  ctire  ever  was  employed  by  the  Chiirtist  body, 
and  pick  Fearijus  (/('oimor  out  at  all  bat  !>ccause  I  would  not  be  a  party  m 
events  ;  have  ihc  red  cat,  grntlemou,  making  out  a  case  for  the  prosecution  of 
under  any  circumstances.  It*  the  con-  others.  Conspirator  a?  I  am,  I  trust  I 
spiracy  be  not  strong  euouirh  to  c:it<*h  have  honour  enough  not  to  seek  to  mtkke 
him  have  a  bit  of  tumult ;  if  tumult  be  out  a  case  against  others, 
nut  strong  enouffh,  as  they  have  aban-  Gentlemen,  you  may  recollect  th^t,  in 
doned  the  riot,  why  have  a  bit  of  illegal  July  or  August,  after  Parliament  bad  been 
assembling;  but  take  care,  the  net  is  prorogued,  an  attempt  wap  made  to  enp- 
drawn  for  you  ;  take  care  and  do  not  let  press  jjublic  opinion  and  public  meetings. 
the  big  fish  escape.  Gentlemen,  I  look  Why  was  I  going  to  put  in  the  evidence 
upon  this  trial  as  an  act  of  grace — as  a  of  the  moving  cause  to  the  lat^  outbreak, 
G<)d-send.  Nothing  so  much  proves  the  which  I  have  now  abstained  from  ?  Why 
weakness  of  a  Government — strong  though  was  it  that,  though  antagonist  to  tbai 
they  may  be  in  majorities  in  the  Houses  part}-,  I  did  not  try  them  ?  It  is  beca^ase 
of  Parliament — as  the  desire  to  put  down  we  live  in  a  free  country.  I  thank  God — 
piiblic  discussion.  A  majority  of  the  and  I  say  it  "^vith  pride  and  pleasure — that 
House  of  Commons  is  one  thini',  a  ma-  we  live  in  such  a  countrv.  I  Lave  told 
jorityof  the  public  mind  is  another  thing;  '  you  that  you  should  have  the  whole  case 
and  powerful  though  their  majority  may  from  me.  You  shall  have  the  whole  case 
be,  it  cannot  stand  for  a  month  aizainst  from  me.  I  went  to  Mr.  SrhohjichVs  on 
well-digested  public  opinion.  Gentlemen,  the  16th  of  August.  I  did  so  because  I 
what  ought  to  bo  the  constitution  of  the  was  aware  that  I  should  learn  from  him 
country  Y  It  ought  to  be  the  best  digest  what  the  proceedings  were  to  be.  I 
of  the  living  genius  of  the  day,  and  such  I  solemnly  declare  that,  from  the  be^^inning 
is  the  CliJirter.  Gentlemen,  there  is  not  to  the  end,  he  had  as  much  to  do  "with 
one  point  in  the  Charter  that  is  not  rec<\g-  that  conference  meeting  as  yon  bad,  and 
nised  by  the  Government.  You  have  the  no  more.  There  is  a  communication  be- 
ballot  and  no  property  qualification.  You  \  tween  Mr.  SfhoIefifliVs  house  and  the 
have  heard  that  the  Scotch  members  re-  graveyard,  through  the  chapel  where  we 
quire  no  |)ropcrty  qualification  ;  you  might  were  sitting.  Mr.  Scholrjlcld  in  going  to 
be  told  that  the  university  members  re-  j  the  graveyard  was  obliged  to  pass  tbrongh 
quire  none  ;  but  how  is  universal  sutlVage  the  chapel.  This  will  account  for  bif 
practically  admitted  by  this  strong  Govern-  being  occasionally  seen  in  the  chapel 
raent?  When  the  Attorney  General  was  during  the  sitting  of  the  conference.  It 
cracking  jokes  on  the  pot-boys  of  Hunting-  i  was  sworn  that  he  was  present  on  many 
don — and  certainly  they  were  the  only  occasions.  Now,  I  will  swear,  that  on  one 
good  jokes  I  heard  during  that  election  occasion  I  have  seen  him  taking  a  raven 
contest — he  was  glad  enough  to  hear  the  from  the  backyard  throught  the  chapel. 
'*  rat-tat-too  "  of  the  Chartists  coming  to  |  It  was  at  my  request  that  Mr.  Schol^field 
his  assistance,  when  we  placed  upon  our  |  gave  us  the  use  of  that  chapel.  It  was  I 
banners,  **  Down  with  the  Whigs."  Then  that  asked  him  to  permit  the  delegates  to 
all  liberty  and  licence  was  given  to  those  '  meet  there.  Why  ?  Because  when  Dr. 
who  helped  them  into  place  and  power ;  |  M^Douall  engaged  a  room  to  hold  eighteen 
but  having  once  got  possession,  like  wily  '  persons,  only  that  number  of  delegates 
tenants,  they  now  dispute  the  title  of  the  j  was  expected,  but  double  that  number 
lessor,  because  they  think  themselves  safe  came  ;  and  as  there  were  many  persons 
and  secure.  The  Whigs  when  they  got  j  crowding  about  the  door,  and  much  ex- 
into  power  evinced  the  same  disregard  of  !  citement  ensued,  I  said  **We  wHl  get 
public   opinion,   and    were    consequently    some  place  to  meet  in  where  we  won't  be 


sent  to  the  back-side  of  the  Treaeurv  , 
but  the  same  disregard  which  the  Whigs 
showed  to  public  opinion  will  have  the 
game  effect  in  driving  this  strong  Govern- 
ment from  the  position  it  now  holds.  Gen- 
tlemen, you  must  have  seen  that  it  was 
my  intention,  in  the  commencement  of 
these  proceedings,  to  carry  the  war  into 
the  enemies'  camp,  on  the  doctrine  of 
presumption,  by  showing  what  party  had 
used  language  most  calculated  to  lead  to 
the  offences  charged  in  this  indictment. 
But  I  have  abandoned  that  intention. 
And  why  P     Not  because  I  did  not  think 


watched,   and    where    there    will    be    no 
danger  of  bringing  the  people  into  colli- 
sion with  the  authorities.'*    I,  accordingly, 
applied  to  Mr.  ScholefiM  for  the  use  of  bis 
chapel.     He  told  me  that  his  son  kep^  " 
school  in  it,  and  hoped  no  damage  woi 
be  done  to  it.    *  *  From  my  regard  to  yc 
said  he,  "and  your  undertaking  that 
damage  will  be  done  to  the  chapel,  I  v 
give  it  to  you ;   but  you  will  guaran 
that  you  will  only  have  it  daily,  and  np 
the  time  originally  intended  for  hold' 
these  meetings."     You  have  it  then  fr 
Miss  Noblett,  that  M^Doucdl  only  remi^^" 
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at  her  mother's  an  hour  and  a  half.  That 
is  the  history  of  the  transaction,  which 
the  Aikrnii  ]i  General  will  endeavour  to 
explain  away  as  soon  as  he  comes  to  reply 
— and  reply  he  most  assuredly  will,  as  he 
has  a  ricrht  to  do.  But  let  us  see  what 
value  the  Attorney  General  put  on  the 
acquittal  of  the  Ohartibts  tried  at  New- 
port, and  apply  it  here.  At  Newport  the 
prisoners  were  charged  with  high  treason, 
and  let  us  see  what  importance  the  Attorney 
General  attached  to  an  acquittal  in  that 
case,  and  whether  the  same  reasons  do 
noc  aj)ply  with  much  greater  force  in 
favour  of  an  acquittal  here.  The  learned 
gentleman  spoke  thus  : — 

"  Gentlemen,   under    these   circumstances,   I 
again  say  that  I  know  of  no  public  measure  that 
would    tend   so  much    to   the   honour  of    the 
country,  to  the  peace  of  the  community,  to  the 
quieting  of   that  alarm  which   this   lamentable 
transaction  has  created,  than  a  verdict  of  not 
guilty,  it  that  verdict  can  be  pronounced  with 
truth.     It  is  no  question  whether  you  can  safely 
pronounce  that  verdict ;  the  single  question  is, 
can  you  pronounce  it  with  truth  ?     If  you  can, 
it  would  be  the  largest  measure  of  safety  to  the 
country.     If  you  can  assure  Her  Majesty's  sub- 
jects in  all   parts  of  her  dominions  here,  that 
these  thousands  upon  thousands  did  not  meditate 
rebellion  ;  that  their  object  was  to  enforce  some 
claims  on  behalf  of  a  suffering  brother  (.'hartist ; 
that  the  accidental  circumstance  of  theii;  finding 
persons  whom  they  were  determined  to  rescue 
at  the  spot  where  they  had  meant  to  make  only 
u  demonstration  of  strength,  led  to  violence,  and 
that  the  instant  they  found  that  led  to  bloody 
resistance,   they   lied   with   terror  and   dismay 
from   a  fitld  that  thev  had  never  intended  to 
enter — such  an  assurance  will  be  attended  by 
the  best  results.     I  say,  gentlemen,  that  nothing 
couhl  occur  so  much  to  reassure  this  county, 
and  the  kingdom  at  large,  as  the  verdict  not 
guilty,  if  you  can  truly  pronounce  it ;   and  I 
believe   there   would    be   more   safety   in    that 
verdict,  if  true,  than  if  ten  thousand  troops  were 
j)ara(ling  the  different   parts  of  this  county  to 
enforce  obedience  to  the  law  at  the  [)oint  of  the 
sword. "((/) 

Now,  the  Attorney  General  may  meet 
this  by  observing,  "  Well,  I  say  so  still, 
provided  you  can  find  such  a  verdict  with 
truth."  Recollect  that  it  is  not  for  the 
sake  of  convenience  you  are  to  try  this 
cause,  but  for  the  sake  of  right,  for  the 
sake  of  law,  for  the  purpose  not  only  of 
tranquillizing  the  countrj^^  (a  circumstance 
upon  which  the  Attorney  General  laid  so 
much  stress),  but  for  the  purpose  of  seeing 
whether  there  has  been  enough  proved  by 
the  evidence  for  the  Crown  to  justify  you, 
by  the  doctrine  of  presumption,  in  coming 
to  the  monstrous  conclusion  that  these 
defendants  were  the  fomenters  of  the 
ptrike  which  commenced  in  the  early  part 

(a)  Above,  p.  346. 


of  August,  or  that,  not  having  originated 
the   strike,  they  had   taken   hold   of  the 
machinery,  then  in  operation,  for  the  pur- 
pose of  carrying  on,  by  tumult  and  riot, 
that  which  was  began  by  others.     In  con- 
clusion 1  have  only  to  say,  that  Mr.  Justice 
CoIcridrje{a}  rejected  the  evidence  of  a  re- 
porter because  he  gave  only  garbled  ex- 
tracts from  his  notes,  and  not  the  whole 
of  the  speeches.    You  will  remember  these 
things.     Remember  the  right  of  free  ex- 
pression is  a  thing  not  only  to  be  per- 
mitted, but  to  be  preserved,  by  a  jury  of 
Englishmen.     Gentlemen,  I  look  with  in- 
tense anxiety,  on  account  of  my  country 
at   large,  for  the  verdict  you  will  give. 
You  are  the  organ,  gentlemen,  and  if  it  be 
resounded  from  that  jury-box,  that  prose- 
cutions for  holding  political  principles  will 
no  longer  be  entertained  in  courts  of  jus- 
tice, there  will  be  no  more  conspiracies ; 
the   moral   influence   of  intelligence   will 
put   to   flight   the  crotchets  of  the  most 
crotchetty.     You  will  find  more  safety  in 
that  course   than  in  any  other  you  can 
pursue,  gentlemen,  inasmuch  as  Sir  James 
GraJuim  said  that  we  require  an  investi- 
gation, inasmuch  as  Lord  Brouyham  said 
that  we  require  an  investigation  into  the 
origin  of  the  late  disturbances,  and  that 
that  investigation  would  take  place  during^ 
the  examination   of  those  in  the  indict- 
ment.    I  now  leave  the  whole  case  in  your 
hands;  trusting  that  you  will  pronounce 
by  your  verdict  that  the  day  is  not  yet 
come  when  free  discussion  is   to  be  put 
I  down ;    but   that    by   an    honourable   ac- 
;  quittal,  which  the  evidence  adduced  will 
I  amply  justify   you   in  pronouncing,  you 
I  will    add   another   link    to  the    triumph 
I  which  the  cause  of  truth  and  justice  has 
I  achieved  in  this  country,  and  which  I  con- 
scientiously believe  is  hastening  on  to  its 
final  accomplishment.    Crentlemen,  I  leave 
the  whole  case  in  your  hands,  being  con- 
scions  that  no  complaint  can  be  made  as 
to  the  manner  in  which  it  was  brought 
forward — that  no  complaint  can  be  mado 
as  to  the  manner  in  which  it  was  enter- 
I  tained  ;  and,  I  believe,  gentleman,  we  can 
I  complete  the  link  of  triumph  and  satisfac- 
!  tion  by  adding  that  no  complaint  can  be 
:  made  as  to  the  manner  in  which  it  will  be 
I  decided. 
I 

'  Evidence  for  the  Defenxe. 

I 

j  Willium  Scholefield. — Examined  by 

Cohbetf. 

!      Are  you  son  of  the   defendant  James 
:  Scholefield  F— Yes.  ^ 

!      Do  you  reside  with  your  father  ? — Yes. 
On  the  16th  of  August  did  Mr.  Feargv.s 


(a)  Reg,  v.  O'Brien,  Appendix. 
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0* Connor  come  to  your  father's  house  P — 
Yes. 

Did  he  sleep  at  your  house  that  night  P 
—Yes. 

On  the  16th  of  August  ? — Yes,  sir. 

Can  you  tell  me  when  he  went  to  bed  ? 
— I  do  not  know,  sir. 

Can  you  say  at  what  time  he  was  called, 
or  at  what  time  did  he  get  up  the  next 
morning  P — About  nine  o'clock. 

O'Connor:  He  is  talking  about  another 
morning. 

Cobhett :  Did  Mr.  O'Connor  go  to  bed  on 
his  arriyal  in  Manchester  on  the  16th  P — 
Yes. 

At  what  time  P — About  six  o'clock. 

Do  you  recollect  at  what  time  he  was 
called  P — ^At  half-past  two. 

During  the  day  time  P — Yes. 

What  are  you  ? — A  schoolmaster. 

Is  your  school  attached  to  the  chapel  P 
— Yes.  My  sister  teaches  in  the  girls' 
school. 

Can  you  say  at  what  time  did  Mr. 
OUJo7inor  arrive  in  the  morning  P — ^At 
half-past  five  o'clock. 

Where  was  your  father  when  Mr.  O'Con- 
nor arrived  P  —He  was  out. 

Can  vou  recollect  whether  Mr.  O'Connor 
arrived  unexpectedly  or  otherwise  ? — We 
did  not  expect  him. 

Do  you  know  what  your  father  was  then 
about  P — Yes ;  he  went  to  get  some  placards 
printed. 

Was  a  bed  prepared  for  Mr.  O'Connor? 
— No,  he  had  to  wait  till  a  bed  was  pre- 
jjared. 

Did  your  father  get  up  early  in  the 
morning  P — Yes. 

Will  you  look  at  that  placard  now  (hand- 
ing it  to  witnese)  P  Was  that  the  placard 
your  father  went  to  get  printed  ? — ^Yes. 

iScholefield's  placard  postponing  the 
meeting  summoned  for  August  16  was 
here  put  in  and  entered  as  read. (a)] 

Did  you  see  many  of  them  P — Yes,  I  saw 
many  of  them  that  day  in  the  town. 

Have  you  seen  that  before  P — Yes. 

I  believe  it  is  a  placard  postponing  the 
meeting  ? — Yes. 

What  time  of  the  day  was  it  on  the  16th 
when  you  saw  that  placard  first  ? — I  saw 
it  about  six  o'clock  in  the  morning. 

Now,  who  is  the  printer  of  that  placard  r 
— Mr.  Kieman. 

Did  you  ever  see  any  of  those  placards  P 
— Yes,  I  put  a  few  on  boards,  and  went  to 
see  them  posted  about  the  streets. 

Did  anyone  else  bring  any  P — ^Yes. 

Who  else  ?-^Kiemarv8  journeyman. 

Are  you  aware  of  the  quantity  brought  P 
— About  two  or  three  hundred. 

What  time  did  your  father  go  out  of  the 

(a)  See  text  above,  p.  1021. 


,  house  ? — ^Abont  four  o'clock  in  the  mom- 

'  ing. 

On  the  17th  of  Aagufit  did  rou  see  rovr 
father?— Yes. 

In  what  way  wu  he  engaged  during 
that  day  P — He  was  chiefly  in  the  sorgoy 
during  that  day. 

Do  you  know  whether  there  wms  any, 
and  what,  business  going  on  in  the  back 
burying- ground  that  would  call  his  atten- 
tion that  way  P-^There  was  a  man  there 
painting  some  gates,  and  the  sexton  was 
at  work  there. 

Is  there  a  bnrying-ground  there,  and  is 
it  situated  so  that  the  chapel  is  between  it 
and  the  bouse  P — Yes. 

Now,  to  go  to  those  premises  from  the 
house,  which  would  be  the  ordinanr  and 
regular  way  P — To  go  through  the  chapeL 

Is  there  any  other  way  ? — Yes,  but  the 
regular  way  for  our  family  is  through  the 
chapel. 

Look  at  that  placard  {handing  a  placard 
I  to  witness).  Is  that  one  of  the  same 
,  placards  ? — Yes,  sir. 

Examined  by  O'Connor; 

I 

Are  you  aware  that,  about  five  or  six 
o'clock  that  evening,  I  requested  your 
father  to  go  down  to  the  Carpenters'  l^all 
to  make  an  apology  that  I  could  not  go 
down  that  evening  in  consequence  of  the 
excited  state  of  the  town  P     Do  you  recol- 

,  lect  my  speaking  to  a  man  named  CockthoU 
and  sending  for  a  cab  ? — ^Yes. 

Do  you  recollect  your  sister  and  the 
whole  family  being  present,  and  a  long 

>  discussion  taking  place  as  to  whether  it 

'  would  be  prudent  for  me  to  go  to  Car- 
penters* Hall  or  not,  and  that  the  resalt 

I  of  that  consultation  was  that  your  father 
should  go  and  apologise  for  my  non-ap- 

'  pearance  P — Yes. 

Cross-examined  by  the  Attorney  General. 

[My  father  went  to  the  Carpenters* 
Hall  that  night,  and  returned  in  half  an 
hour.  I  do  not  know  who  were  in  the 
chapel  that  night.    I  did  not  go  in.] 

How  do  you  know  there  were  any  per- 
sons there  on  the  night  of  the  16th? — 
Because  I  heard  a  few  persons  pass  the 
surgery  window. 

What  time  did  they  go  in  P — About  sir 
or  seven  o'clock. 

What  time  did  they  stayP — I  do 
know. 

Did  you  see  them  come  out  again  P — 1 
I  went  to  bed  about  ten  o'clock. 

Did  they  remain  there  till  you  went 
bed  P— Yes. 

ITien  when  you  went  to  bed  you  L 
those  persons  in  the  chapel  P — Yes. 

Was  it  lighted  up  p — i  es. 
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Now,  I  beg  to  ask  Mr.  SchoUJield — you 
are  a  young  man — now,  upon  your  oath, 
did  you  not  know  anyone  who  was  in  that 
chapel  that  night  P — None,  except  Mi*. 
O'Connor. 

What  time  did  Mr.  O'Connor  go  into 
the  chapel? — When  my  father  went  to 
Carpenters'  Hall. 

What  time  was  that? — It  might  be  a 
little  after  seven  o'clock. 

And  he  remained  there  till  you  went  to 
bed  at  ten  ? — ^Yes. 

Well,  you  saw  persons  pass  the  surgery 
window  P — I  say  I  heard  them.  I  did  not 
say  1  saw  them. 

How  many  passed?  Five  or  sixP— I 
daresay. 

What  time  did  they  pass  ?— About  seven 
or  eight  o'clock. 

You  cannot  tell  how  many  ? — No,  sir. 

There  might  be  a  dozen  P—There  might 
for  anything  I  know  of. 

[When  my  father  returned,  he  came 
into  the  surgery  and  remained  there  until 
I  went  to  bed  at  ten.] 

RoLFE,  B. :  You  say  it  was  at  five  o'clock 
Mr.  O'Connor  wanted  your  father  to  go  to 
Carpenters'  Hall?— There  was  a  discus- 
sion about  whether  he  should  go  at  that 
time. 

How  long  after  that  was  it  when  your 
father  went  P — About  tliree-quarters  of  an 
hour. 

Cobbett:  I  do  not  know  whether  your 
Lordship  has  it  that  it  was  about  six,  or 
half-past  six,  his  father  went  to  Carpen- 
ters' Hall. 

RoLFE,  B. :  About  seven. 

John  Northcote. — Examined  by  Cohhett 

[Servant  to  Mr.  Kieman,  the  printer. 
Spoke  to  printing  for  Mr.  Scholefield  the 
bill  headed,  **  Procession  and  Meeting  pro- 
hibited by  the  Authorities."  The  younger 
Mr.  Scholefield  took  a  few  of  them  before 
seven  o'clock  on  the  morning  of  the  17th. 
I  took  some  up  myself  from  ten  o'clock  to 
half-past.  I  saw  Mr.  Scholefield  at  half- 
past  five  o'clock,  as  nearly  as  I  can  re- 
member, at  the  office  door.  He  came 
with  an  order  for  my  master  to  print  five 
hundred  bills  prohibiting  the  meeting  and 

S recession  that  were  to  take  place  that 
ay.  He  appeared  anxious  to  have  them 
out  soon.  Tne  quantity  ordered  was  suffi- 
cient in  the  ordinary  way  to  post  the  town, 
doubly  sufficient.! 

Cross-examined  by  the  Attorney  General. 


Look  at  that  and 
master  printed  that 
**  Bun  for  gold  "  was 

Attorney  General: 
evidence,  my  Lord, 
was  that  printed  ? 


toll  me  whether  your 

{The  placard  headed 

handed  to  the  witness,) 

That  placard    is    in 

(To  witness.)    When 

Was  it  printed  before 


or  after  Mr.  Scholefi/dd^s  ? — ^It  was  printed 
before  Mr.  Scholefield's.  It  was  printed 
on  Monday  the  15th. 

Who  ordered  it  P — I  cannot  say. 

Who  came  for  them? — ^I  saw  either 
three  or  four  posters  with  them,  but  I 
cannot  swear  to  them. 

The  bill-posters  came  for  those  bills  P — 
Yes,  sir. 

Re-examined  by  Cohhett. 

[I  believe  my  master  prints  all  kinds  of 
bills  and  placards.  There  might  be  half- 
a-dozen  of  different  sorts  of  placards 
printed  in  one  week.] 

John  Brook, — Examined  by  Cohhett. 

[A  cabinet  maker.  Was  at  work  for 
Mr.  Scholefield  on  his  premises  on  the  16th 
and  17th  of  August.] 

What  sort  of  business  were  you  about  P 
— Joiner's  work  and  painting. 

Wore  you  in  his  bouse  on  the  17th  P — 
Yes,  in  the  house  and  about  the  premises. 

Did  you  observe  how  Mr.  Scholefisld 
was  engaged  that  day,  or  the  greater  part 
of  it  ? — Yes,  I  went  into  his  surgery  for 
instructions  concerning  the  work. 

Had  you  any  gates  to  paint  for  him  p — 
Yes,  sir. 

Was  the  chapel  situated  between  those 
gates  and  the  house  P — Yes. 

While  so  engaged  painting  the  gates 
did  you  see  anything  of  Mr.  Scholefield  P — 
Yes,  I  saw  him  several  times.  He  came 
down  to  me  while  I  was  painting  those 
gates. 

Can  you  tell  in  what  direction  he  came 
to  you? — Yes,  through  the  chapel  from 
the  surgery. 

Examined  by  O'Connor. 

Well,  Brook,  were  you  at  work  at 
Mr.  Scholefield* 8  on  the  16chP— Yes. 

At  what  hourP-«^n  the  16th,  I  was 
there  soon  after  five  o'clock. 

Do  you  recollect  me  arriving  there? — 
Yea,  I  recollect  Mr,  O'Connor  coming. 

You  are  a  gentleman,  I  see.  Do  you 
recollect  me  waiting  till  Mjr.  Scholefield 
arrived  from  the  printer's  P — Yes,  I  opened 
the  door  for  you  to  come  in. 

I  believe  you  did  not  expect  me  P — No. 

Do  you  recollect  my  going  to  bed? — 
les. 

About  what  hour?— Soon  after  six,  I 
think,  sir,  as  near  as  T  can  recollect. 

Do  you  recollect  at  what  hour  I  was 
called  P — I  heard  you  telling  Mr.  Scholefield 
that  you  did  not  wish  to  be  called  till 
three  o'clock  in  the  afternoon. 

Are  you  aware  that  Mr.  Scholefield  has 
a  raven  ?  —Yes. 
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Do  you  know  that  it  is  a  common 
])ructico  for  that  ravfn  to  bo  brought  in 
throaph  the  chajiel  to  be  fed? — No,  nir,  it 
i<>  a  jackdaw,  not  a  raven. 

"Well,  it  is  the  biir^rest  jackdaw  I  ever 
saw.  Bat  do  you  know  Ralph  the  raven  ? 
—Yes. 

Well,  then,  I  suj^pose  you  call  him  a 
jackdaw  P 

Aftonirff  Gt'iirraJ :  Not  the  raven. 

Witness:  Mr.  Schulrfifld  has  a  jackdaw 
and  a  raven. 

O'Connoi' :  Well,  I  mistook  the  raven 
for  the  jai-kdaw  ;  which  is  the  conspirator  ? 
(Laughter.) 

Do  you  know  a  man  named  Grijin  f — I 
do,  sir. 

Do  vou  recollect  any  time  when  Mr. 
ScJwljiehi .  out  of  charity,  gave  him  some 
work  to  do  ? — Yes. 

When  you  wrre  at  work  with  GrijjHn^ 
had  you  any  conversatiou  about  me  ? — Yes, 
repeat  eiUy. 

Now,  did  I  ever  Bpoak  a  word  to  you  in 
my  life  till  you  came  uj)  to  me  at  the 
the  stiition  on  Wednesday  ? — No. 

Had  you  any  conversation  with  me  about 
this  ?  What  al)out  the  trial  I' — No,  1  never 
had  anv  conversation  with  vou  since  you 
spoke  to  nie  on  the  It^th  of  Auufust. 

Well,  what  dio  GritYui  say  to  vou  nhont 
losing  his  situation? — He  said  he  lost  it, 
and  did  not  know  what  for.  He  said  he 
would  walk  into  vou,  and  be  revenired  on 
you.  I  taid,  "You  cannot  upon  Mr. 
&  Connor  y  man."  He  said,  **  But  I  can, 
and  you  will  bo  surprised  when  you  hear 
it." 

When  was  this  ? — It  was  in  Aufjust. 

In  the  beginning  of  Auerust  ? — Yes  ;  we 
were  then  painting  Schoh  field's  chajiel. 

Was  this  before  1  arrived  in  Man- 
chester ? — Yes. 

How  long  before? — Weeks  before.  I 
cannot  remember  how  long. 

But  you  heard  him  say  he  would  walk 
into  me,  and  be  revenged  of  me  ? — Yes. 

AUornf'ij  General:  Now,  Mr.  Brook,  go 
home  and  feed  the  raven  and  the  jackdaw, 
and  take  care  you  feed  the  right  one. 

John  CoclcshotL — Examined  by  Cohhcii. 

£A  butcher  in  Manchester.  Was  at 
Mr.  SchohfichVs  house  on  the  17th  of 
August  last  from  ten  till  eleven  o'clock 
in  the  morning  for  some  medicine.  Mr. 
Scholefield  was  in  his  surgery.  He  had  a 
few  patients  in  that  he  was  giving  bottles 
of  medicino  to.] 

Henry  Holland, — Examined  by  0^ Connor. 

What  are  you,  Mr.  Holland  ? — I  am  a 
block  cutter  to  calico  printers  at  Burnley, 
and  I  also  keep  a  temperance  coffee-house. 

Previous  to  August  last  were  the  work- 


ing men  in  a  state  of  great  excitement  is 
coiiHorjuence  of  the  factories  working  sbon 
time  ? — Test. 

Can  you  say  of  your  own  knowledg*. 
that  in  consetjuence  of  that  excitement 
there  was  strong  apprehension  of  d:ing«r ? 
— Yes. 

D'^  yon  remember  many  pablio  meetins^ 
of  an  exciting  nature  aboat  that  time  r— 
There  was,  sir. 

Now,  sir,  do  yon  remember  making  any 
communication  to  me  in  consseqnence  ot' 
that  excitement — al>oiit  the  latter  end  of 
July,  or  the  beginning  of  August — at  all 
events  about  the  26th  of  Julv,  when  the 
Attornf^y  Gt  neral  said  there  was  a  meeting 
at  Mot  tram  Moor  ? — Yes. 

Do  you  remember  having  communicated 
with  me  as  t.^  the  state  of  the  district  ? — I 
do. 

Did  you  request  me  to  go  down,  and 
endeavour  to  allay  the  angry  feelings  that 
existe<l  ? — I  did.  One  of  the  defendaatSj 
now  in  Court  {Be^filey),  and  myself  met 
together,  in  con.sequence  of  the  excited 
state  of  the  neighbourhood,  aud  agreed  to 
write  to  you,  requesting  vou  to  come 
down  as  soon  as  yon  possibly  could,  w 
allay  the  excitement  then  existing  in  the 


neighbourhood. 


On  your  oath,  did  I  go  down  as  soon 
afterwards  as  possible  ?— -Yes, 

Did  yoo  attend  any  meetings  I  addressed 
on  that  occasion  ? — 1  did,  sir,  at  Bumleyi 
and  at  Golne. 

Were  thes^e  meetings  large  ? — Yes. 

And  numerously  attended  by  all  claffics 
of  the  town  ? — Yes. 

Now,  sir,  upon  your  oath,  what  was  the 
general  tendency  of  my  addresses,  both 
at  Burnley  and  Colne  ? — They  were  calca- 
hited  to  allay  the  excitement. 

Was  there  homo  damage  done  to  the 
mills  before  1  went  down? — There  was, 
sir.  There  was  a  mill  burned  before  you 
went  down.  I  suppose  it  was  the  work  of 
an  incendiary.  Placards  were  published 
and  distributed,  offering  a  reward  for  the 
discovery  of  the  perpetrator  of  the  crime. 

Did  my  speech  tend  to  expose  the 
abomination  and  ^vickednes3  of  such  prac- 
tices ? — It  did. 

Did  I  not  refer  to  that  fact,  and  express 
detestation  of  it? — You  did,  most  em- 
phatically. 

Did  not  I  tell  the  people,  that  the  way 
to  impede  the  progress  of  the  Charter  was 
to  commit  violence  of  that  kind  ? 

Attorney  General :  My  Lord,  I  object  to 
that. 

O'Connor :  Well,  I  will  ask  it  in  another 
way.  I  am  afraid  I  am  going  to  alarm 
you  now.  Was  there  a  meeting  of  the 
shopkeepers  and  middle  classes  ? — Yes,  a 
public  meeting,  called  by  public  advertise- 
ment. 
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At  that  meeting  were  all  the  points  of 
the  Charter  adopted  r* — They  were,  sir. 

Unanimuusly  agreed  to  by  the  meet- 
ing of  shopkeepers? — Yes,  unanimously 
agreed  to. 

0^  Connor  [to  tTie  Attorney  General):  What 
do  you  think  of  that?  (To  tlie  witness.) 
Were  all  the  points  of  the  Charter 
adopted  ? 

Attorney  General :  I  object  to  that. 

0*  Connor :  Were  the  military  and  police 
sent  out  to  repress  violence  ? — Yes. 

I  ask  whether  or  no  my  addresses  at 
Colne  went  to  allay  the  angry  feelings 
of  all  classes  ? — They  did,  sir,  most  effec- 
tually. 

Cross-examined  by  the  Attorney  General. 

"When  did  the  meeting  at  Burnley  take 
place  P — I  do  not  exactly  remember  the 
date,  but  I  remember  the  circumstance 
very  well. 

KoLFE,  B. :  Was  it  with  reference  to  the 
strike  P — The  meeting  at  Burnley  was  not 
with  reference  to  the  strike. 

Attorney  General:  I  want  to  know  the 
time.  Do  you  remember  any  event  that 
happened  in  the  month  of  August  P  Do 
you  remember  any  procession  going  to 
Manchester  ?  —  No,  except  on  ordinary 
business. 

Did  you  hear  of  the  strike  and  a  pro- 
cession going  there  P  —  Oh,  I  heard  of 
that.     I  heard  tell  of.  those  things. 

How  long  before  that  was  the  meeting  ? 
— I  do  not  mind  the  exact  time. 

Was  it  before  or  after  the  strike  ? — Oh, 
it  was  before. 

Where  was  the  meeting  at  Burnley 
held  P — There  were  two  meetings. 

How  many  people  were  there  P — One  of 
them  was  out  of  doors.  There  might  be 
fifteen  thousand  or  twenty  thousand  per- 
sons at  it.  There  was  also  a  meeting  in  a 
tent  erected  for  the  purpose. 

Was  it  on  Monday  P — It  was. 

Was  it  in  the  month  of  August  or  July  ? 
— I  rather  think  it  would  be  in  the  latter 
end  of  June. 

When  was  the  Oolne  meeting  held  ? — 
The  day  following  the  meeting  at  Burnley. 

Sir  T/iowww  Potter — Examined  by 
O^Connor. 

Sir  Thomas,  you  are  a  magistrate,  re- 
siding in  Manchester  ? — I  reside  at  Buile 
Hill,  three  miles  from  Manchester. 

Do  you  remember  the  excitement  that 
took  place  in  Manchester  in  August  last  P 
—Yes. 

You  were  mayor  last  year,  Sir  Thomas  P 
— ^No ;  I  was  mayor  during  the  two  years 
1839-40  and  1840-41. 

Sir  ThomaSy  what  was  the  general 
character   of  that   excitement,  which  I 


would  rather  that  you  would  describe  to 
his  Lordship  than  put  you  to  the  trouble 
of  answering  questions?  What  was  the 
deportment  of  the  people,  the  cause  of  it, 
in  your  opinion,  and  its  general  character  P 
— I  conceive  the  general  character  of  it,  in 
the  first  instance,  was  a  strike  for  higher 
wages.  The  people,  when  they  came  from 
Ashton  and  assembled  in  Manchester, 
commenced  by  turning  out  the  mills ;  the 
hands  themselves  seemed  quite  willing; 
in  most  cases  there  was  no  force  used,  at 
least  I  do  not  recollect  hearing  of  any. 

About  what  time,  Sir  Tho^nas,  did  the 
angry  excitement  begin  to  terminate? — 
Upon  my  word  I  do  not  know. 

Oh,  about? — I  think  they  did  not  re- 
turn to  work  generally  for  a  month. 

Not  generally  to  work  for  a  month, 
because  it  was  a  strike  for  wages  ? 

Attorney  General:  No,  he  did  not  say 
that. 

O'Connor :  Are  you  aware.  Sir  Thomas, 
that  a  procession  was  to  take  place  in 
Manchester  on  the  16th  of  August  last  P — 
Yes. 

Are  you  aware  of  the  reasons  why  that 
procession  was  abandoned? — Yes,  I  be- 
lieve I  am. 

Then  will  you  state  them  P— I  believe 
the  magistrates  informed  some  of  the 
parties,  I  rather  think  Mr.  ScholefieUl, 
that  the  procession  would  not  be  allowed ; 
and  he  at  once  stated  that  he  would  do 
everything  in  his  power  to  put  a  stop  to 
ic,  as  I  understood.  I  was  in  the  Town 
Hall,  but  I  was  not  one  of  the  magistrates 
to  whom  he  applied. 

RoLFB,  B. ;  Then  you  do  not  know  any- 
thing about  it? 

O'Connor:  Now,  during  that  time, 
during  the  strike,  what  was  the  deport- 
ment of  the  people  generally  ? — I  consider 
it  was  very  peaceable. 

Now,  Sir  Thomas,  I  believe  you  know 
the  disposition  and  character  of  your 
townsmen  and  neighbours  well  P — Yes,  I 
uhink  I  do. 

Do  you  remember  processions  taking 
place  on  the  16th  of  August  previously  p — 
Yes,  I  have  heard  of  them. 

Now,  do  you,  in  your  own  recollection, 
remember  a  more  quiet  16th  of  August 
than  the  last?— Certainly  not. 

Can  you  recollect  shortly  after  that  PiU 
ling  and  another  waiting  on  you  ? — I  re- 
collect two  operatives  waiting  on  me,  but 
I  do  not  recollect  their  names. 

But  about  the  period  of  the  strike  do 
you  recollect  those  two  men  calling  upon 
you  ? — Yes. 

Do  you  recollect  the  object  of  their 
visit  ? — Yes. 

What  was  it? — They  stated  to  me  that 
several  manufacturers  were  paying  very 
low  wages,  much  lower  than  others,  and 
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they  were  exceeding  anxious  for  an   ex- 
planation. 

Well,  now,  did  they  ask  for  yonr  8ervi?e9 
in  any  way  P — Yes,  thev  did. 

In  what  way  did  they  wish  you  to 
interfere? — Th»»y  wished  me  to  tiy  to 
procnra  a  meeting. 

Between  themselves  and  their  masters  ? 
— Yes,  between  them  and  their  maRters. 

I  think,  Sir  Tltotnas,  you  stated  thai 
you  were  actively  engaged  at  the  Town 
Hall,  in  the  discharge  of  your  duties  as  a 
magiHtrate  ? — ^Yes,  I  did. 

KoLFE,  B. :  During  the  period  nf  the 
turn-out?  —  Yes,  my  Lord;  for  six  or 
seven  weeks  the  magistrates  were  there 
entirely. 

O'Connor :  Do  you  recollect  a   police-  ' 
mm  named  Bell  making  any  report  to  the 
magistrates  on  the  16th  or  17th  of  August  ? 
— Yes.     I  recollect  a  man  coming  to  the 
police  office  and  giving  information. 

Did  yon  think  it  necessary  to  take  any 
precautions  ? — No,I  do  not  know  that  I  did.  . 

RoLFE,  B.  :  Made  a  report  to  what 
effect? — That  Mr.  O'Connor  bad  arrived 
that  morning. 

O'Connor :  Now,  Sir  Tliomas,  what  im- 

I)res8ion  did  the  conduct  of  the  people  • 
eave  upon  the  authorities ;  tho  people  I  ' 
mean  on  strike  ? — Why,  the  impression  , 
was,  I  think,  that  the  people  were  peace-  I 
ably  inclined  ;  but  they  had  proceeded  to  ■ 
acts  of  violence  in  turning  out  mills,  and 
prevented  some  individuals  from  working  i 
who  were  disposed  to  work. 

From  your  authority  and  long  know-  \ 
ledge  of  Manchester  can  you  speak  as  to  [ 
the  condition  of  the  working  classes  of ; 
that  period? — Yes,   I  think  I  can   give 
some  account  of  it.    I  think  that  they  ! 
were  in  a  very  deplorable  condition  in 
consequence  of  the  high  price  of  provi- 
sions, and  the  low  rate  of  wages. 

Well,  taking  their  deplorable  condition 
in  consequence  of  the  high  price  of  pro- 
Tisions  and  the  low  rate  of  wages  into 
consideration,  whether  do  you  think  their 
conduct  was  praiseworthy  or  otherwise  ? 
Was  it,  or  was  it  not,  the  admiration  of 
the  authorities  ? 

EoLFE,  B. :  I  really  do  not  like  to  inter- 
pose in  this  matter,  but  really  I  think  it 
IS  not  right  to  ask  the  question. 

O'Connor :  Very  well,  I  shall  not  press 
the  matter  further,  my  Lord. 

OroBS-examined  by  the  Attorney  General, 

You  are  one  of  the  magistrates  ? — Yes ; 
a  borough  magistrate  as  well  as  a  county 
magistrate. 

I  think  we  have  already  got  it  that  tho 
magistrates  issued  a  proclamation  ? — Yes. 

A  sort  of  joint  proclamation  P — Yes,  we 
issued  a  proclamation  in  conjunction. 


What  number  of  special  constables  were 
sworn  in  in  Manchester  ? — I  da  not  JBst 
recollect. 

You  can  give  me  some  notion  of  the 
nnmljer.  how  many  scored  or  hundreds  r 
— At  what  period^)  do  you  mean? 

At  anv  time  after  the  7th  or  8th  of 
Augui^t  down  to  the  16th  or  17th?— I  do 
not  know  that  I  can  speak  with  any  degree 
of  certainty,  but  I  should  think  aboat  five 
hundred. 

Do  you  know  how  many  troopa  w^e  is 
Manchester? — We  had  daring  the  to 
week  about  five  hundred ;  bat  a  deputation 
of  the  magistrates  waited  apon  the  8ecre- 
tarv  for  the  Home  Department,  and  we 
had  a  considerable  reiniorcement. 
How  many  ? — I  cannot  say. 
When  did  you  apply  for  more?— The 
deputation  went  off  on  the  Saturday. 

What  Saturday  P 

RoLFE,  B.:  The  13th?— No.  my  Lnri 
I  think  it  was  Saturday;  wait,  Tuesday 
was  the  9th.  Yes,  I  think  it  was  Saturdftj 
the  13th. 

Attorney  General:  How  nxany  more  did 
you  get  ?— -I  really  cannot  tell  exactly ;  we 
had  a  detachment  of  the  guards  and  some 
cavalry,  perhaps  about  one  thousand  five 
hundred,  but  I  cannot  speak  with  accu- 
racy. 

I  want  no  particular  accuracy.  Was  it 
beyond  one  thouf%and  five  hundred  alto- 
gether ? — I  think  so. 

Did  you  yourself  personally  attend  as  a 
magistrate  at  the  Town  Hall  ? — Oh,  yes. 

Are  you  able  to  tell  me  whether  tie 
magistrates  attended  day  and  night?— 
Yes,  I  can  tell  you  that  they  attended  day 
and  night. 

For  how  long  P  —Oh,  I  think  it  was  three 
or  four  weeks.  Two  or  three  magistrates 
were  lodged  at  the  adjacent  hotel — indeed, 
next  door — in  readiness  to  be  called  up  at 
any  hour. 

How  many  weeks  P—I  think  it  would  be 
full  four  weeks. 

Where  was  the  commander-in-chief  of 
the  district  at  the  time  ? — He  was  at  the 
*•  York  Hotel,"  close  by  the  Town  Hall. 

Where  the  magistrates  were  in  atten- 
dance ? — Yes. 

Did  the  special  constables  attend  at  the 
Town  HoU  ?— Yes. 

Day  and  night  ?— I  do  not  know  whether 
they  were  all  night,  though  I  think  they 
were. 

Was  there  not  a  relay  of  them  reliev  g 

each  other  so  that  there  should  be  a  pr  y 

in  constant  attendance  day  and  night  F  1 
believe  there  was. 
For  how  long?— For  at  least  a  mont 

Did  you  see  anything  of  what  occui  d 

in  Manchester  on  Tuesday  the  9th,  d 

Wednesday  the  10th   of  August  P—  a 

Tuesday  the  9th  T  was  at  my  wareb"  e 
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the  whole  of  the  day,  bat  I  heard  of  these 
things. 

I  do  not  want  to  know,  Sir  Thomas, 
what  you  heard,  I  wane  to  know  whether 
you  saw  anything  of  the  state  of  Man- 
chester, the  pablic  streets,  the  shops,  and 
warehouses,  daring  those  two  days  P — I 
saw  nothing  particular  on  the  9th.  On 
Wednesday  there  seemed  to  be  a  great 
deal  of  excitement. 

Were  not  all  the  shops  shut  ? — I  do  not 
think  many  of  the  shops  were  shut  on  the 
Wednesday. 

Then  were  they  on  the  Tuesday  or  the 
Thursday  P  —  No,  certainly  not  on  the 
Tuesday. 

BoLFE,  B.  :  I  thought  you  said  you  were 
in  the  warehouse  all  the  Tuesday  P — So  I 
was,  my  Lord. 

Then  you  do  not  know  P — I  believe  the 
shops  were  not  shut  up,  but  I  do  not  know 
of  my  own  knowledge. 

Attomeif  General  :  I  want  to  know 
whether  you  were  present  at  any  of  the 
yiolence,  or  at  the  stoppage  of  any  of  the 
mills  P — No,  I  was  not ;  I  was  the  oldest 
magistrate,  and  the^  kept  me  principally 
at  the  Town  Hall,  with  tne  exception  that 
I  once  went  at  the  head  of  the  troops  to 
the  railroad. 

What  was  that  for  P— We  heard  that 
they  were  attempting  to  destroy  the  rail- 
road. A  troop  of  cavalry  was  called  out, 
and  I  went  with  them,  but  another  magis- 
trate soon  came  and  relieved  me. 

I  suppose  you  went  for  the  purpose  of 
authorising  the  firing  of  the  troops,  if 
necessary  ? — Yes. 

What  time  did  that  happen  p — I  do  not 
know,  but  I  think  it  must  have  been  a 
week  after. 

And  did  you  go  with  the  troops  P— 
Yes. 

How  many? — There  was  a  troop  of 
horse,  about  forty,  I  suppose. 

And  have  you  no  recollection.  Sir 
Thomas  P  Do  not  understand  me,  that  in 
putting  the  question  I  have  any  other 
feeling  than  the  greatest  respect ;  you 
cannot  imagine  that  I  have  any  other 
feeling  P — On,  certainly  not. 

But  you  cannot  tell  what  day  you  went 
with  the  forty  troopers  to  protect  the 
railway  P — I  really  cannot ;  it  was  some 
time  the  following  week. 

Who  had  the  command  of  the  troops  in 
Manchester  P — Do  you  mean  when  the  re- 
inforcements came. 

YesP — Sir  Thomas  Arhuthnot  and  Sir 
William  Warre, 

Now,  I  want  to  know  whether  you  were 
present  at  any  meeting  of  the  magistrates 
when  any  persons  came  to  demand  or  to 
request  assistance  P  —  Yes  ;  I  believe  I 
was. 

Were  you  present  at  any  time  when  the 
o     67432. 


magistrates  advised  them  to  stop  their 
works  for  the  present,  and  not  to  make 
any  resistance,  or  anything  of  that  sort  P 
— ^Yes ;  I  think  there  was  a  general  advice 
of  that  sort  given. 

There  was  a  general  advice  given  not 
to  resist  P— Yes. 

Why  was  that  advice  given,  sir  P  — 

0* Connor:  I  have  no  objection,  my 
Lord,  to  the  fullest  development  of  the 
case ;  but  is  this  evidence  P 

Attorney  Oeneral :  Then  I  will  ask  it. 
I  will  put  it  plump  to  him.  Was  not  the 
state  of  the  town  such  that  you  did  not 
dare  to  advise  the  parties  to  resist  P  Were 
you  not  afraid  of  bloodshed  and  tumult  P 
— Individually,  I  was  never  afraid. 

I  do  not  impute  to  you  personal  fear, 
sir ;  but  I  ask  you  whether  the  town  was 
not  in  that  state,  that  the  magistrates 
advised  them  to  yield  to  the  mob,  in  order 
to  prevent  tumult  and  confusion  P — ^Why, 
the  fact  is  they  had  no  difficulty,  for  the 
parties  seemed  quite  re^dy  to  be  turned 
out,  or  to  turn  out.  Tliere  was  no  force 
necessary,  that  is  very  well  known. 

Come,  Sir  Thomas,  that  is  no  answer 
to  my  question. 

O'Connor:  1  dare  say  it  is  not  the  one 
you  wanted. 

Attoimey  Gen&ral :  You  were  telling  me 
you  were  present  when  the  people  came 
for  assistance,  and  they  were  advised 
not  to  resist.  I  ask  you  why  was  that 
advice  given  P — ^I  cannot  say  why.  I  re- 
collect a  young  man  came  asking  advice 
whether  he  should  fire  upon  the  mob. 
He  said  ho  had  cannon,  and  could  destroy 
so  many ;  and  I  know  we  advised  him  to 
do  no  such  thing. 

Did  not  you  or  the  magisti*ates  recom- 
mend the  persons  not  to  resist  the  at- 
tempts of  the  mob  P— I  do  not  remember 
any  particular  recommendation  ;  but  I 
know  it  was  our  opinion  that  it  was  better 
not  to  resist. 

And  was  it  not  to  prevent  bloodshed  P 
— I  think  not.  I  do  not  think  that  the 
magistrates  were  at  all  under  the  influence 
of  fear. 

Then  will  you  tell  me  why  you  recom- 
mended them  not  to  resist  p — I  believe,  in 
some  cases,  as  at  Mr.  BirUy's  mill,  they 
did  resist  effectaally. 

Was  that  any  reason  why  you  should 
recommend  them  not  to  resist  ? — I  do  not 
know  whether  we  did  recommend  them 
not  to  resist. 

Why,  sir,  I  ask  you  whether  at  every 
mill  that  eflfectually  resisted,  was  not  the 
advice  by  the  magistrates  to  give  up  re- 
sistance P — Not  in  my  hearing  ;  certainly 
not. 

Do  you  remember  Messrs.  Stirling  and 
Beckton  making  an  application  P — I  was 

O  O 
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not  present  when  they  made  any,  though  . 
I  believe  thej  did  make  one. 

O'Connor :  That  will  do.  Sir  Thomas,       , 

George  Boyle  Chappell. — Examined  by 

O'Connor^ 


I  believe,  Mr.  Chappell,  you  are  one  of 
the  oldest  mannfacturerts  in  Manchester  ? 

BoLPE,  B. :  You  are  an  aldermnn  of 
Manchester? — ^Yes.  1  have  been  for  more 
than  fifty  years  an  inhabitant  of  Manches- 
ter, thougn  not  the  place  of  my  nativity. 

Do  you  remember,  about  the  time  of 
the  turn-outs,  your  mill  being  stopped  P 
— Yes. 

What  were  the  circumstances  attending 
it  when  your  hands  turned  out? — My 
Lord,  is  verbal  communication  from  me, 
-as  a  principal,  evidence,  because  I  was  not 
at  the  mill  when  the  hands  turned  out  ? 

But  you  know  your  mill  was  stopped, 
because  you  went  there  and  found  it 
stopped ;  that  is  all  you  know  of  your  own 
knowledge  ? — Yes. 

O'Connor:  Now,  Mr.  Alderman  Chap- 
pell,  having  understood  that  your  works 
were  stopped,  was  there  any  damage  done 
to  y«ur  works  ? — Not  a  vestige. 

Was  there  any  glass  broken  ?— Not  a 
Testige.  I  understood,  from  the  informa- 
tion given  to  me,  that  they  did  not  want 
to  do  any  injury  to  person  or  property, 
but  demanded  that  the  hands  should 
leave ;  and  I  think  that  the  hands  were 
•quite  as  willing  to  leave  as  the  men  who 
made  the  application  were  desirous  that 
they  should. 

Now,  after  having  been  connected  as  an 
alderman  and  an  authority,  and  a  good 
.master  with  these  people  for  fifty  years, 
what  was  your  impression  of  the  whole 
character  of  these  disturbances? — There 
are  two  aldermen  belonging  to  the  town- 
ship of  Chorlton-upon-Mcdlock. 

BoLFB,  B. :  We  will  ask  about  them 
afterwards  ;  answer  the  question  P  —  I 
want  to  make  an  explanation,  to  put  my- 
self in  the  right  place. 

O'Comior:  His  Lordship  will  put  you 
in  the  right  place.  Beply  to  the  ques- 
tion ? — I  conceive  myself,  from  what  I 
saw  in  the  proceedings  in  which  1  was 
engaged  personally,  that  the  strike  was 
for  wages. 

Well,  and  what  was  the  conduct  of  the 
people  under  the  circumstances,  their 
general  conduct  and  behaviour  ? — I  must 
confess,  after  being  in  every  mob  for  the 
last  fifty  years  in  Manchester,  I  thought  a 
•better  behaved  and  well-disposed  mobility 
1  never  saw  before.    (Applause  in  Court.) 

BoLPE,  B. :  If  there  is  any  more  noise 
•I  must  have  that  place  cleared.  I  give 
that  notice. 

O'Connor  (to  the  witness) :  On  their  be- 


half I  thank  you,  I  am  lore.  Ncfw,  Mr. 
Alderman  CkMpell,  from  your  knowledge 
of  trade  for  mly  years,  and  of  the  con- 
dition of  the  working  clasaes,  I  nek  wbafc 
was  their  condition  at  the  period  of  whid 
you  are  now  speaking  P  What  was  their 
condition  generally? — ^There  had  been  a 
general  redaction  from  1826  np  to  the 
present  week.  I  took  an  aoooimt  from 
1826  of  the  price  of  food  and  the  price  of 
cotton,  year  by  year,  and  it  brongikt  me  to 
the  conclusion  that,  at  the  present  mo- 
ment, goods  are  just  at  one  half  the  pri^e 
they  were  then,  and  cotton  is  only  about 
fifteen  per  cent,  less  than  it  was  at  that 
period. 

BoLFB,  6.:  A  general  redaction  of 
wages  from  1826?-— My  Lord,  I  said 
goods,  not  wages. 

O'Connor:  He  says, the  reduction  in  the 
raw  material  was  only  fifteen  per  cent.,  as 
compared  with  the  prices  in  1826,  while 
the  reduction  in  the  manufactured  article 
was  one  half? — Yes.  The  price  in  18^ 
was  28.  2d. ;  yesterday  the  same  articles 
were  1«.  Hd, 

Then,  Mr.  Alderman  Chajfpdl^  in  ccm- 
sequence  of  the  depression  in  trade,  the 
falling  oiT  in  profits  of  masters,  was  it  im* 
possible  for  the  masters  to  give  the  wages 
to  the  working  men  ?— Certainly. 

Then,  was  there  a  corresponding^  re- 
duction in  wages  ? — ^Wages  most  nnqnea- 
tionablv  have  been  reduced;  bat  atiil  1 
think  the  depression  arose  more  from  the 
unemployed  living  upon  the  employed 
than  from  any  deficiency  in  wages. 

Then,  am  1  to  understand  that,  in  con- 
sequence of  the  small  profits ? — ^There 

have  been  no  profits  at  all  for  three  years ; 

Then,  a  vast  number  of  operatives  were 
turned  out  upon  the  wide  world? — Oh, 
unquestionably ;  hundreds  of  thoasandis. 

Mr.  Alderman  Chappell,  can  you  say, 
of  your  own  knowledge,  from  the  neces- 
sity imposed  upon  you  of  inquiring  into 
the  state  of  your  own  working  men,  gpene- 
rally  speaking,  was  the  destitution  g;reat 
amongst  the  operative  classes  ? — Unqaes- 
tionably,  they  had  not  a  sufficiency,  sach 
as  every  Euglishman  would  like  to  see 
his  neighbour  enjoy. 

Did  you  go  as  one  of  a  deputation  to  Sir 
Robert  Peel  to  inform  him  of  the  state  of 
your  part  of  the  country? — I  must  say 
that  I  am  no  member  of  the  league,  and 
never  was.  I  never  subscribed  6d.  to  y 
political  institution  in  my  life.  I  was  ^- 
quested  by  the  manufacturers  to  be  one  »f 
a  deputation  to  represent  the  situation  »f 
the  manufacturers  and  workpeople  at  tl  t 
moment.  I  thought  it  a  duty  I  owed  o 
the  town,  having  been  so  long  in  it,  i 
I  went  with  them. 

Did  you  represent  to  Sir  Robert  i  I 
that  there  was  danger  in  the  count**'     i 
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consequence  of  the  situation  of  the  work- 
ing classes  P 

Attorney  General:  I  should  be  very 
sorry  to  interrupt,  but  really  I  tnusl  ob- 
ject to  that. 

O'Connor :  I  ask  the  Attorney  /jfeneral 
whether  he  will  shut  out  this  evidence  ? 

BoLFE,  B. :  Then,  I  think,  Mr.  O'Connor, 
that  I  shall  be  obliged  to  shut  it  out. 

Attorney  General :  Really,  my  Lord,  it 
is  impossible  not  to  know  that  there  was 
gi'eat  distress.  It  is  abundantly  proved  in 
the  evidence  already. 

0* Connor :  Very  well,  then,  I  shall  not 
ask  the  question. 

Attorney  Genercd :  I  have  no  question  to 
ask  you,  sir. 

James  Kershaw. — Examined  by  O'Connor, 

i^ctfiFE,  B. :  You  are  mayor  of  Mau- 
chester'now  ? — Yes,  my  Lord. 

O^Connor\  Mr.  Kershaw^  you  were  a 
magistrate  in  August  last,  I  believe  P — I 
was. 

Have  you  resided  long  in  Manchester  P 
—All  my  life. 

•You  have  great  interest  in  the  preserva- 
tion of  the  peace  ? — I  have. 

Can  you  speak,  from  your  own  know- 
ledge, of  the  transactions  which  usually 
take  place  on  the  16th  of  August  in  Man- 
chester P — There  has  been  usually  a  pro- 
cession in  Manchester  on  the  16th. 

Do  you  recollect  the  16th  of  August  in 
previous  years? — Not  very  distinctly. 

Do  you  recollect  the  last  16th  of  Augnst  ? 
—I  do. 

Do  you  recollect  about  the  time  the 
magistrates  issued  a  proclamation  P — ^I  do. 

About  what  time  was  it,  Mr.  Mayor  ? — 
I  think  on  the  Sunday  before  the  16th  of 
August. 

Do  you  recollect  the  Queen's  proclama- 
tion succeeding  it  on  the  following  day  ? — 
I  do.    I  believe  it  was  on  the  following  day. 

In  consequence  of  the  state  of  Man- 
chester, and  the  knowledge  of  the  magis- 
trates that  a  procession  was  to  take  place 
upon  the  1 6th ^  did  the  magistrates  make 
any  application  to  the  active  parties  re- 
lating to  that  procession  p — I  believe  they 
did. 

-  In  what  spirit  was  that  application  met 
by  the  parties  they  made  it  to  P — I  believe 
it  was  immediately  said  that  the  proces- 
sion should  not  take  place. 

I  believe,  Mr.  Mayor,  you  are  a  manu- 
facturer, employing  a  number  of  hands  P 
•^I  am  a  calico  printer. 

Were  your  works  stopped  P — They  were. 

About  what  time  ? — I  think  on  Thurs- 
day, the  11th  of  August.  Tuesday  was  the 
^tn,  on  which  the  procession  took  place. 

-Was  there  any  damage  done  to  your 
jforks  P — None. 


Did  the  hands  in  your  emi)loyment  re* 
quire  any  very  great  force  to  induce  them 
to  cease  labour  P — I  believe  my  partner, 
who  was  at  the  works,  when  he  found  the 
parties  coming  up  to  insist  upon  them  tp 
desist  from  labour,  advised  tne  hands  to. 
go  out. 

Did  your  hands  go  out  willingly  p — I 
believe  they  did. 

And  no  oamage  whatever  done  P — No. 

From  your  knowledge  of  the  previous 
1 6th  of  August  and  the  last  16th  of  August, 
what  was  the  general  state  of  the  town, 
making  allowacnes  for  the  number  of  idle 
people  in  consequence  of  the  turn-out  P 
What  was  the  eeneral  state  of  Manchester 
on  the  16th  of  August  last  P — It  passed  off 
much  more  peaceably  than  was  antici- 
pated, and  comparatively  peaceably  as 
naving  reference  to  other  days. 

Do  you  mean  on  the  13th,  14th,  and 
15th  ?— Yes. 

Then,  Mr.  Kershaw,  as  a  magistrate,  I 
believe  that  you  and  the  magistrates  gene- 
rally did  consider  that  the  9th,  10th,  11th, 
12th,  and  so  on,  were  the  most  disturbed 
days  P — I  think  they  were. 

The  greatest  excitement  P — ^Yes,  in  point 
of  turning  out  the  mills. 

Now  can  you  speak  from  your  own 
knowledge  of  business  as  to  the  state  of 
the  workmg  classes  at  that  period  P — They 
were  exceedingly  distressed,  no  doubt. 

And,  considering  their  distress,  was 
their  conduct  good  or  bad  ?  —  I  think, 
speaking  of  them  generally  and  as  a  whole, 
as  to  the  body  of  the  community,  I  think 
their  conduct  was  good.  There  were  ex- 
ceptions. 

Attorney  General :  I  have  nothing  to  ask 
you,  sir.  Oh,  yes ;  where  were  your 
works  P — At  Ardwick,  near  Manchester. 

How  many  miles  off? — Oh,  about  a  mile 
from  the  Exchange. 
'      How  many  persons  came  when  they  re- 
I  quested  your  works  should  be  stopped  ? — 
I  I  was  not  there. 

But  you  stated  that  your  partner  ad- 

!  vised  your  hands  to  go  away  ? — I  believe 

he  told  me  there  was  no  large  number ; 

,  eighty  or  one  hundred,  but  ot  that  I  am 

not  sure. 

I  Sir  Ralph  Pendlehury  was  next  called, 
and  not  appearing,  Mr.  O'Connor  said 
that  he  understood  Sir  Ralph  was  ill,  and 
had  sent  a  medical  certificate  that  he  was 
not  well  enough  to  attend. 

O'Connor:  I  shall  call  no  more  wit- 
nesses, my  Lord,  to  prove  the  state  of 
Manchester. 

Isaac  Clarke  Fray. — Examined  by 
O^Connor^ 

You  are  the  registered  proprietor  of  thp 
'  Evening  Star  newspaper  ? — Yes« 
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Do  joa  recollect  about  the  latter  end  of 
Augost  the  Bupprossion  of  pablic  meetings 
in  London  ana  thronghout  the  oonntry  P — 
Yes. 

About  that  period,  who  was  the  editor 
of  the  Epening  Star  newspaper-^abont  the 
23rd  of  Angnst  P— Mr.  O'Connor, 

Did  I  receive,  or  wonld  I  accept,  of  anj 
remuneration  for  my  serrices  as  editor  P — 
Not  a  penny. 

Do  ^ou  recollect  a  notice  being  adver- 
tized in  the  newspaper  to  the  enect  that 
my  letters  should  be  addressed  to  the 
Evening  Star  office  in  the  Strand  P 

Attorney  General:  What  are  you  going 
to  show  P 

0* Connor :  That  all  my  letters,  private 
and  public,  were  opened  at  the  Evening 
Star  ofSce  P 

Attorney  General :  Is  that  evidence  P 

0^ Connor :  My  Lord,  I  am  charged  with 
a  conspiracy  from  the  1st  of  j^ngust  to 
the  Ist  of  September,  and  will  evidence 
be  shut  out  to  show  that  all  my  letters 
were  addressed  indiscriminately  to  the 
Evening  Star  office  ? 

BoLFE,  B. :  I  think  that  evidence  to 
show  that  there  was  no  disposition  on  his 
part  to  conceal  anything. 

O'Connor:  Now,  Mr.  Pray,  on  your 
oath,  was  it  not  your  custom,  as  pro- 
prietor, to  open  all  letters  addrei^sea  to 
the  editor  P— It  was  not  the  custom  for 
me,  but  for  the  sub-editor;  but  I  have 
opened  hundreds  of  letters  marked  pri- 
vate. 

Now,  sir,  what  were  my  general  instruc- 
tions with  regard  to  the  matter  that  should 
appear  in  the  Evening  Star  relative  to  the 
state  of  the  country  ? — That  we  should 
keep  everything  as  quiet  as  possible,  and 
that  we  should  by  no  means  admit  any 
matter  in  favour  of  the  strike,  or  of  the 
excitement.  The  strike  and  the  excite- 
ment were  synonymous. 

Did  you  understand  from  the  general 
tenour  of  my  conversation  with  you  that 
I  was  anxious,  or  otherwise,  to  preserve, 
as  far  as  lay  in  my  power,  the  peace  of  the 
country  P — I  always  thought  it  was  Mr. 
O'Connor^ 3  desire  to  make  the  country  as 
peaceable  as  possible,  and  I  always  thought 
him  sincere  in  it. 

Who  was  the  correspondent  of  the 
Evening  Star  then  P — Griffin, 

Did  you  give  him  orders  to  receive  pay- 
ment in  Manchester  ?—^l  did. 

Upon  whom  P — ^Upon  James  Leach,  who 
was  one  of  our  agents  at  Manchester.  He 
received  a  weekly  salary  from  him  by  my 
orders. 

Now,  in  consequence  of  my  orders  to 
yon,  did  you  exclude  some  of  his  matter 
from  your  paper  P — Yes,  I  considered  some 
of  his  matter  so  inflammatory  that  I  cut 
out  much  of  it,  and  sometimes  I  excluded 


it  altpffether.    In  fiM^t,  I  cooBdered  t^ 
he  wished  to  entrap  ne  aa  proprietor  of 


^  the  paper. 


DoUect  having  opened 
written  to  me   from   Grifiu^  re 
money  from  me  to  send  him  to 
to  prevent  his  giving  information  sgaiait 
me  P--Yes. 
Attommf  General :  I  object  to  that 
O* Connor:  He  cannot  stop  him  now.nj 
Lord. 

BoLFB,  B.:  He  objected,  although  yoa 
did  not  hear  him. 

Cross-examined  by  the  Attorney  General 

Is  the  Evening  Star  a  daily  paper  ?^ 
Yes,  a  London  daily  paper. 

What  day  did  it  beginP^I  think  it  was 
about  the  16th  of  July. 

Mr.  O'Connor  did  not  lire  at  vonr  office? 
—No. 

Where  did  he  liveP — ^I  do  not  know 
where  he  lived. 

I  presume  he  had  a  private  residence  ia 
London  P — I  presume  he  had. 

You  cannot  tell  whether  all  his  letters 
came  to  the  Evening  Star  t — I  cannot  telL 
He  lived  in  London ;  he  alwaja  came  to 
the  office  and  stayed  there  dnring  bosiness 
hours. 

I  do  not  want  to  know  where  he  lived, 
or  to  intrude  upon  his  privacy,  but  ^ 
you  know  whether  he  lived  in  Londcm  or 
m  the  neighbourhood  P  —  I  presume  he 
did. 

O'Connor :  My  Lord,  I  wish  you  to  ask 
the  witness  whether  the  Evening  Star  was 
not  a  papei'  that  depended  principally 
upon  the  operative  classes  in  the  manu- 
facturing districts  for  support. 

Witness :  Yes,  the  paper  depended  chiefly 
on  the  operative  classes,  and  was  circa- 
lated  extensively  in  Lancashire  and  the 
neighbouring  district 

O'Connor:  My  Lord,  there  are  several 
other  authorities  from  Manchester,  whom 
I  release  from  their  attendance  here, 
having  gone  sufficiently  into  that  evi- 
dence. 

James  Halliday, — Examined  by  0*Connor. 

I  believe  you  are  a  manufiacturer  re- 
siding in  Oldham  P — ^A  spinner,  sir. 

How  long  have  you  known  me  P — Since 
the  contested  election  in  1835. 

Now,  Halliday,  have  you,  on  var  is 

occasions,  and  at  difierent  times,  atten<  d 

meetings  where  I  addressed  the  a8sem^  P 
—Yes. 

Now,  Halliday,  upon  your  oath,  "w  it 

has  been  the  general  tendency  of  my  1- 

dresses  to  the  working  clas^BsP     TJ]  n 

every  occasion  did  I  not  enforce  the  )• 

cessity  of  preserving  the  peace  ? — I  «  it 


1161] 


Trial  of  Feargus  O'Connor  and  otJiers,  1843. 


[1162 


heard  anvthing  in  any  of  your  addresses 
calculated  to  lead  to  a  breach  of  the  peace. 

Have  yoa,  on  various  occasions,  neard 
me  complain  that  my  motives  and  views 
were  grossly  misrepresented,  and  that,  in 
consequence  of  misrepresentation,  great 
m*eju£ces  were  created  against  meP — 
Yes,  I  have. 

Do  you  recollect  at  the  time  when  the 
question  of  physical  force  was  first  mooted 
in  the  Chartist  ranks,  my  haying  any  con- 
yersation  with  yon,  and  to  what  efiTect  P 

Attorney  General:  Mr.  O'Connor  has  a 
perfect  right  to  get  from  any  witness  the 
general  impression  of  his  cnaracter,  but 
not  to  refer  to  particular  occasions. 

O'Connor :  From  your  knowledge  of  me 
for  eight  years,  do  you  think  I  would  do 
anything  calculated  to  lead  to  a  breach  of 
the  peace  thronph  any  pecuniary  motive  ? 
Am  I  an  ayaricious  man,  a  coyetous  man, 
or  a  generous  man  P — ^My  Lord,  in  the  ad- 
dresses of  Mr.  O'Connor,  I  always  obseryed 
what  I  imagined  to  be  generosity,  sin- 
cerity, great  zeal,  and  very  considerable 
physical  energy,  without,  of  course,  any 
reference  to  a  breach  of  the  peace ;  and, 
certainly,  I  must  say,  I  always  heard  him 
deprecate  everything  tending  to  a  breach 
of  the  peace.  On  several  occasions  I  have 
heard  him  giving  addresses  connected 
with  electioneering  contests. 

Attorney  General:  You  speak  yourself 
sometimes,  do  not  you  P — Yes,  sometimes. 

TUua  8.  Brooke,  jun. — Examined  by 
O'Connor, 

Wliere  do  you  live,  Mr.  Broolce  ? — I  live 
at  Dewsbury. 

How  long  haye  you  known  me  as  a  pub- 
lic man  P — For  ten  years ;  personally  for 
six  or  seven,  I  have  known  you,  during 
very  excited  times. 

Has  your  neighbourhood  been  fre- 
quently in  a  state  of  great  excitement  P— 
Yes. 

BoLiE,  B. :  What  is  your  neighbour- 
hood P — Dewsbury. 

O'CowMT:  Have  you  heard  several  ad- 
dresses from  me  P-^Tes. 

What  was  the  impression  which  they 
were  calculated  to  leave  on  the  minds  of 
the  people  P — I  have  often  heard  you  ex- 
hort them  to  peace,  and  it  is  the  impres- 
sion of  the  neighbourhood  that  you  always 
exhorted  them  to  peace. 

Have  they  been  led  to  believe  that  my 
speeches  had  the  efi*ect  of  promoting 
peaceP 

Attorney  General :  I  object  to  that. 

O'Connor:  Have  you  ever  heard  one 
sentence  escape  my  lips  calculated  to  lead 
to  a  breach  of  the  peace  ? — No. 

Do  you  think  I  use  the  terms  *'  Peace, 
law,  and  order  " 


Attorney  General :  I  object  to  this  evi- 
dence ;  it  is  open  to  Mr.  O'Connor  to  give 
testimony  as  to  his  character. 

O'Connor:  Very  well,  Mr.  Brooke,  what 
is  my  general  character  p  —  AmoU^  the 
working  classes  you  are  greatly  admired. 

BoLFE,  B. :  As  a  peaceable  man  ? — ^Yes, 
my  Lord.  The  middle  classes  do  not  ad- 
mire him. 

O'Connor:  No ;  that  shows  their  taste. 

RoLPE,  B. :  What  is  your  opinion  of  his 
general  character  P — That  he  is  a  peace- 
able man. 

0'C<mnw:  Have  you  ever  heard  me 
complain  P 

Attorney  General :  I  object  to  these  com- 
plaints ;  they  are  not  evidence. 

Cross-examined  by  the  Attorney  General. 
What  are  you  P — A  druggist. 

John  Farr, — Examined  by  O'Connor. 

Where  do  you  liveP — In  Port  Robert, 
county  of  Corfe. 

You  are  my  steward  there  P — Yes. 

How  long  have  you  lived  in  my  family  P 
— Thirty  years. 

I  believe  I  have  been  in  the  habit  of 
standing  in  the  fields  with  my  workmen, 
sometimes  from  one  hundred  to  one 
hundred  and  thirty,  for  nine  or  ten  hours 
a  day  for  years  P — Yes. 

Now,  from  your  knowledge  of  me,  do 
you  think  I  am  a  violent  or  peaceable 
man  P  —  I  always  knew  you  to  be  for 
peace. 

Do  you  remember  the  time  of  the  out- 
break in  Cork  P — Yes. 

Do  you  remember  the  resistance  offered 
to  the  magistrates  and  military  there  P — 
Yes. 

Do  you  recollect  my  interference,  and 
the  people  giving  up  their  arms  to  me, 
and  my  piling  them  up  in  my  servants' 
ball  P — I  do,  sir. 

What  was  my  condact  to  my  labourers 
and  the  poor  in  general  P  —  You  built 
houses  for  your  labourers  and  gave  them 
free,  and  ground  with  them. 

Did  I  knock  down  mud  cabins  and  build 
stone  houses  for  them  P — ^Yos. 

I  charged  no  rent  P — No. 

Did  yon  pay  the  wages  every  Saturday 
night  P — ^Yes;  and  yoa  raised  the  wages 
when  the  times  got  nard. 

O'Connor:  My  Lord,  I  am  showing 
what  my  character  is ;  it  is  of  importance 
to  me  that  there  should  be  no  mistake  on 
that  point.  The  Attarney  General  said  I 
might  be  deriving  some  benefit  from  the 
Northern  Star,  Now,  I  am  showing  my 
character  through  life,  which  is  of  great 
importance  to  mo,  my  Lord. 

Attome-y  General :  I  deny  that  at  once. 
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I  imputed  no  sach  pergonal  motives  to 
Mr.  (/Oonnor. 

n'Cunnor:  Well,  that  will  do.  (T^  ici7- 
n^s^^  Didvou  ever  know  me  to  t^top  a 
Hingie  day  h  wugen  from  »  sick  man, 
whether  he  was  working  or  not? — No, 
3'uu  ]mid  him  rc^ulurly  the  same  as  the 
man  that  was  working. 

(yConniYT:  My  Lord,  I  wan  examining 
this  witness  to  meet  what  I  thought  an 
assertion  made  hy  the  AW*rney  Gen^^ral, 
res|xjcting  my  motives.  I  was  astonished 
at  it,  because  I  knew  it  to  Imj  so  much  at 
variance  with  my  whole  character.  That 
was  the  rea.son  I  examined  the  witness  in  ■ 
the  way  I  did.  ' 

RoLFE,  B. :  I  never  understood  the  .4^  ^ 
iornefj  General  to  imjmte  any  such  motives 
to  you.  ^  ' 

(yConuor:  I  am  happy  to  hear  it,  my 
Lord.  ' 

Samuel  Chamht^rs. — Examined  liy  James    ' 

Leach.  I 

ISpoke  to  Ixnug  at  Leaches  house  on 
August  17,  doing  repairs  and  making  a  , 
large  l^ard  for  a  placard.] 

Do  you  recollect  seeing  a  placard  on  , 
thai,  Ixiard  on  the  17th?— Yes. 

Would  you  know  the  placard  if  you 
were  to  see  it  ? — Yes. 

Is  that  the  placard  {handuKj  the  icitness 
Vie  executive  placard)  ? — Yes. 

At  what  time  was  it  when  yon  first  saw 
it  on  the  board  ? — About  eleven  o'clock. 

Was  that  after  I  left  home  ? — ^Ycs. 

BoLVE,  B. :  After  he  left  home  ? — ^Yes, 
my  Lord,  about  an  hour  or  two  after  he 
left.  He  went  out  at  half-past  ten  or 
eleven,  and  I  saw  it  after  I  came  in. 

It  was  not  put  on  the  board  till  after  he 
went  out? — No,  my  Lord. 

Paul  Fairclourfh. — Examined  by  James 

Leach. 

£A  fruiterer  and  potato  dealer.  Spoke 
to  being  at  Leach's  on  the  17th  of  August 
between  eleven  and  twelve  o'clock  in  the 
forenoon.! 

Do  you  recollect  seeing  a  person  come 
and  place  a  large  placard  on  a  board  at 
my  door  ? — T  do. 

Would  you  know  that  placard  now,  if 
you  were  to  see  it  ?^I  think  I  should. 

Jnst  look  at  that  placard  (exhibiting  the 
executive  placard)?  —  Yes,  that  is  it.  I 
should  know  it  more  by  the  appearance 
than  by  anvthing  else.  That  is  the  man- 
ner it  was  headed. 

What  time  was  that  put  upP — About 
eleyen  o'clock. 

RoLFE,  B. :  Then  Leach  was  not  there 
At  that  time  ? — No,  sir. 

Leach:  WaB  he  a  bill-poster  who  put 
it  up  P— Yes. 


Was  I  at  home  at  thftt  time  ? 

BitLFC,  B. :  He  says  yoa  wece  not. 

L^ach:  Did  you  see  me  at  bofine  any 
portion  of  that  day? — No  part  of  xh^x 
day. 

Ci*068-exanLined  by  the  Attorney  G^nrrai. 

Did  the  man  who  posted  the  placard  go 
inside  the  house  ? — No,  sir ;  he  merely 
put  the  placard  on  the  board  and  wea: 
away. 

He  did  not  go  into  the  shop  at  all  ? — 
>o,  sir. 

John  ArdelL — ^Examined  by  O^Connt^. 

I  believe  you  are  my  clerk,  and  hare 
been  so  from  the  first  day  the  Korthi.Ti^ 
Star  was  established  ?— Yes. 

Do  you  recollect,  a  short  time  preTiously 
to  the  16th  of  August  last  year,  any  wood- 
cut being  sent  to  the  Xorthem  'Star? — 
Yes,  I  recollect  a  wood-cut  being  sent  by 
Griffin  as  secretary  to  the  Httnt's  monu- 
ment committee. 

Do  you  remember  another  wood-cm 
which  appeared  in  the  Star  being  paid  for 
in  the  beginning  of  June  P — I  remember  a 
wood-cut  was  paid  for  somewhere  abom 
that  time,  but  I  cannot  recollect  the  exact 
date.     I  have  the  date  in  my  book. 

Where  is  your  bookP — I  h^re  it  here. 
(Witness  jyroauees  tite  hook  and  reads: — ) 
**  July  22nd,  paid  for  a  sketch  of  the  Man- 
chester massacre,  five  shillings.'*  It  was 
furnished  a  fortnight  before,  and  be 
(Griffin)  paid  for  it  on  the  22nd  of  July. 

Are  you  aware  that  wood- cuts  to  repre- 
sent the  flogging  of  soldiers,  &c.  are  fre* 
quently  given  in  newspapers  ? — ^Yes. 

Are  vou  aware  that  that  wood-cut  was 
taken  from  one  that  was  used  before  ? — 
Yes,  I  have  the  original  here  from  wbicb 
it  wa^  engraved. 

Have  you  ever  had  any  communication 
with  me  relative  to  the  impossilnlity  of 
meeting  my  drafts  upon  you  for  the  sup- 
port of  poor  people  P — Yes,  several  times. 

You  received  a  general  account  from 
Heywood,  Cleave,  and  other  large  agents. 

And  do  not  you  know  that  I  have  paid 
for  Chartist  purposes  upwards -of  20?.  a 
week  ? — Yes,  I  have  received  such  ac- 
coimts.  I  know  we  have  large  sums  to 
pay  Mr.  Heytcood,  running  on  for  weeks. 

Do  you  not  know  that,  on  some  occa- 
sions, I  have  incurred  that  expense 
relieving  the  families  of  poor  people  v 
were  incarcerated  ? — Y''es. 

And  sometimes  the  prisoners  themselv 
— Yes. 

Now,  have  you  not  written  to  me  sc 
limes  saying  that,  in  consequence  of  s 
liberality,  you  were  obligea  to  dishon 
my  drafts  ? — ^Yes  ;  I  have  been  oblige ' 


/ 
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dishonour  your  drafts  frequently,  and  lat- 
terly to  stop  them  altogether,  as  we  could 
not  pay  for  stamps  else.  During  the  time 
yon  were  in  York  Castle  you  did  not 
receive,  but  paid,  money  to  the  Northern 
Star, 

Have  not  distressed  operatives  wishing 
to  start  in  business  called  on  me,  and  did 
I  not  frequently  give  them  a  sovereign  or 
two  at  a  time  ?— Yes. 

Did  you  ever  know,  during  the  last  five 
years,  a  man  coming  to  me  for  money  that 
my  hand  was  not  in  my  pocket  to  give  it 
to  him  P — I  never  know  a  man  to  call  for 
some  without  your  giving  it,  or  ordering 
me  to  give  him  some. 

Have  you  attended  many  meetings  where 
I  have  been  ? — Very  seldom. 

You  did  not  take  any  part  in  politics,  I 
suppose  P— Very  little. 

What  is  TQj  general  character?  —  I 
should  think  it  very  far  from  anything 
inconsistent  with  peace. 

Did  you  ever  hear  me  denounced  and 
complained  of  by  many  parties  for  stopping 
what  might  have  led  to  a  disturbance  or 
breach  of  the  peace  p 

Attorney  General:  I  again  object,  my 
Lord. 

BoLFE,  B. ;  I  think  we  may  hear  this. 

O'Connors  Have  I  the  character  of 
stopping  disturbances  P — ^Yes. 

Do  we  pay  large  wages  P — Yes,  we  pay 
as  large  wages  as  any  other  printer  of 
newsnapers. 

Dia  I  ever  stop  the  wages  of  a  sick  man  P 
^No. 

Have  you  not  known  some  to  be  sick  for 
years,  and  receiving  their  wages  the  same 
as  those  at  work  P — Yes. 

Atherton:  My  Lord,  to  complete  the 
evidence,  there  is  a  part  of  the  Northern 
Star  of  the  20th  of  August,  which  I  relied 
upon,  and  it  was  not  read. 

Attorney  General :  Here  is  the  paper, 
my  Lord  {ha^uUng  the  Star  up  to  the  judge)  t 
in  which  the  paragraph  is.  He  may  read 
the  paragraph,  or  it  may  be  entered  as 
read. 

Atherton :  Let  it  be  entered  as  read. 

Attorney  General:  Then  I  must  call  your 
Lordship's  attention  to  some  other  para- 
graphs in  the  same  paper. 

O'Connor:  Well,  you  may  consider  them 
as  read. 

Attorney  Oene^'al:  Very  well,  it  will  save 
the  time  of  the  Court. 

O'Connor :  That  is  the  case  for  the 
defence,  and  a  very  good  defence  it  is,  my 
Lord. 

Keply. 

Attorney  General:  May  it  please  your 
Lordship,  gentlemen  of  the  jury,  I  sin- 
cerely congratulate  you  on  the  prospect 


that  your  labours  will  terminate  this 
evening  ;  and  I  shall  certainly  endeavour 
to  condense  into  as  short  a  space  as  my 
duty  will  permit  the  observations  I  shall 
make  on  the  evidence  to  which  your  atten- 
tion has  been  drawn  during  the  course 
of  this  protracted  trial.  Gentlemen,  I 
could  wish,  not  merely  that  we  were  as- 
sembled in  the  court  of  this  great  county 
of  Lancashire,  but  that  the  eyes  of  the 
whole  nation  were  upon  us  *,  and  the  ears- 
of  the  whole  people  ready  to  hear  every- 
thing that  passes  upon  this  occasion.  I 
entirely  agree  with  what  has  been  stated,, 
that  this  is  one  of  the  most  important 
trials  that  ever  occurred;  and  if  I  felt 
considerable  responsibility  when  I  had 
the  honour  to  address  you  several  days 
ago,  I  must  say  that  I  do  not  feel  that 
responsibility  diminished  by  the  evidence 
that  has  been  ffiven  on  the  part  of  the 
prosecution,  ana  by  the  statements  that 
have  been  made  by  the  several  defend- 
ants. Gentlemen,  it  is  impossible  not 
to  feel  the  deepest  sympathy  with  the- 
distress  that,  no  one  can  possibly  doubt, 
so  extensively  existed  in  the  neighbour- 
hood of  Manchester,  and  throughout  a 
considerable  tract  of  country  surrounding 
that  large  manufacturing  place.  I  have 
no  doubt  that  if  you  could  anit  the  large 
public  meetings  that  assembled,  as  it  was 
said,  **  to  auiet  the  country,"  and  could 
go  to  the  dwellings  of  those  who  did  not 
join  in  those  exciting  crowds,  you  would 
hear  many  a  tale  of  heart-rending  dis- 
tress, such  as  the  defendant  Filling  told 
you  yesterday — distress  which  it  was  im- 
possible to  hear  without  the  most  enlarged 
compassion  and  the  deepest  sympathy — 
distress  which  produced  m  many  persons 
around  me  emotions  in  which  I  shared,, 
and  I  am  not  ashamed  to  say  that  I 
shared  in  them  to  an  extent,  which,  in 
common  with  many  around  me,  almost 
unmanned  me,  and  prevented  me  from 
maintaining  that  demeanour  that  one 
ought  to  preserve  in  a  court  of  justice. 

it  might  be  well  if  all  that  was  stated 
on  this  occasion  were  known  through  the^ 
whole  length  and  breadth  of  the  land,  sa 
that  if  anything  could  be  done  to  arrest 
the  progress  of  that  distress  and  to  bring 
comfort  and  consolation  to  those  who  are 
suffering,  it  might  be  done.  But,  gentle- 
men, having,  and  with  perfect  sincerity, 
offered  that  tribute  of  sympathy  which 
i  it  was  impossible  to  withhold,  having 
I  given  to  those  who  suffered  that  distress 
with  a  fortitude  which  we  admire,  the 
tribute  of  my  highest  admiration,  I  mast 
pass  from  that  topic  to  the  state  of  the- 
country  at  the  period  when  this  outbreak 
occurred ;  and  I  must  call  your  attention 
for  a  moment  or  two  to  the  alarming 
danger   that  threatened  the   peace    and 
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well-being,  nay,  I  may  almost  saj,  the 
existence  of  society  in  tnis  conntry. 

Gentlemen,  we  have  the  confession  from 
PHling  himself,  that  he  had  gone  from 
place  to  place  aud  addressed  not  less  than 
three  hundred  thousand  persons  at  dif- 
ferent places.  Ton  hare  had  it  in  eyi- 
dence  that  there  were  outbreaks  I  pause 
not  now  to  enumerate  the  numbers  and  the 
threats  and  intimidation  short  of  actual 
yiolence,  by  which  the  acquiescence  of  the 
miUowners  and  the  labouring  classes  was 
produced — ^but  you  haye  it  in  eyidence 
that  from  fifty  to  one  hundred  mills  were 
stopped,  and  that  labour  ceased  eyery- 
where.  I  might  also  take  the  placard 
headed,  *'  Gold  !  Gold  !  !  Gold  >  ! !  "  in 
which  it  is  stated  that  labour  is  suspended, 
and  the  credit  of  the  country  is  gone ;  and 
I  ask  you,  gentlemen,  what  was  the  condi- 
tion of  this  part  of  the  empire,  when  troops 
were  paraded  about  to  stop  the  tumult, 
and  special  constables  were  sworn  in  by 
hundreds,  ere  the  protecting  proyidence  of 
Heaven,  the  energy  of  the  Executive  Go- 
vernment and  the  local  magistrates,  suc- 
ceeded in  restoring  peace  and  order. 
Happiness  and  plenty  of  work  and  wages 
it  was  not  in  their  power  to  restore. 
Gentlemen,  were  we  at  that  moment 
otherwise  than  on  the  brink  of  a  civil 
war  P  Let  me  ask  any  of  you  to  look 
back  and  say  whether  a  man  might 
not  be  a  bold  man  and  yet  sicken  at 
the  danger  in  which  the  country  was 
placed  during  the  whole  of  the  month  of 
August  P  Bat  one  week  more  of  apathy, 
but  one  week  more  of  that  spirit  which 
induced  the  magistrates  to  say  "  It  is 
better  not  to  resist,"  and  you  would  have 
had  the  country  divided  into  two  large 
classes  contending  against  each  other  for 
power,  and  for  the  existence  of  society. 
And  has  the  defendant  Pilling,  or  any 
man  who  has  mourned  over  his  son  dying 
prematurely  by  the  visitation  of  God 
through  disease,  and  who  has  mourned 
over  his  own  son  and  his  family's  dis- 
•comfort,  considered  what  would  havdheen 
the  widespread  horrors  aud  miseries 
through  the  country  if  the  masses  had 
:acted  as  I  am  satisfied  it  was  the  inten- 
tion of  the  executive  address  to  induce 
ihcm  to  act,  an  intention  which  I  charge 
on  all  who  published  it,  or  gave  it  en- 
oonragemont  and  support,  and,  above  all, 
on  those  who  published  the  document 
which  alluded  to  the  propriety  of  en- 
forcing that  address,  pointing  it  out  to 
tiie  puolic  as  a  manly,  bold,  and  spirited 
address,  which  called  on  them  not  to 
speculate  on  political  Questions,  but  prac- 
tically to  adopt  those  scnemes  which  would 
cany  out  the  views  of  those  who  penned 
that  address  P 

Gentlemen,  it  has  been  said  that  this 


is  a  political  proaecutlon;  it 
■kid  that  this  proaecotion  is  levelled  at 
the  Charter  and  the  GhactiBtA.  Geoafe- 
men,  I  utterly  deny  any  such  wf  ti  iiMiars 
I  know  it  was  expected  to  be  so ;  thml  I  am 
quite  aware  of.  Prom  the  tisie  tbmt  bj 
learned  fHend  Mr.  Dnmdag^  two  dajra  aso, 
undertook  to  defend  the  pointa  of  ue 
Charter,  and  since  then  down  to  tlie  time 
when  the  last  man  addrcsoed  ms«  |wi  arinal 
hostility  to  the  Chartists  has  been  in- 
puted  to  me,  and  it  has  been  said  Umft 
this  prosecution  is  levelled  at  the  Cbartcr. 
but,  gentlemen,  I  beg  to  aaj  that  there 
is  not  one  tittle  of  truth  in,  or  fonndatiaB 
for  any  of  those  remarks.  The  speeciies, 
therefore,  in  which  the  inipmattnnffl  wefe 
conveyed,  must  have  been  preyioiisljr  fve- 
pared ;  and  yet  those  who  aeiivered  tnem 
did  not  think  it  worth  while  to  mvpfmem 
the  observations,  tiiough  they  fom;d  that 
I  said  nothing  to  justify  those  reaaaxkB. 
Why,  gentlemen,  so  far  from  calliii^  on 
you  to  condemn  the  Charter,  or  to  enter 
into  the  slightest  question  respectijiK  it,  I 
expressly  disclaimed,  as  you,  my  Ijord, 
and  gentlemen  of  the  jury,  maj  remenaber, 

f>ing  into  any  political  discussion  at  all. 
stated  that  I  had  not  to  consider  whether 
any  proposed  change  would  be   for  the 
better  or  the  worse,  but  that  it  was  my 
duty  to  call  your  attention  to  the  fact  that 
some  change  was  proposed,  and  to  ask  tou 
to  consider  the    manner   in  which   tnat 
change  was  proposed  to  be  brought  about. 
Certainly  it  is  as  well  at  all  times  that 
the  advocate  should  make  truth  his  object. 
Mr.  O'Connor  seems  to  have  thought  he 
had  an  advantage  in  bringing  before  joa 
some  passages  of  an   address   which    I 
delivei^  to  a  jury,  when  Frogi  and  his 
associates  were  under  trial  for  high  trea- 
son.   Gentlemen,  I    know    not   whether 
}  on  do  me  or  Mr.  O'Connor  the  honour 
much  to  attend  to  a  speech  supposed  to 
have  been  delivered  on  a  former  occasion. 
One  might,  as    an  advocate,  take  some 
refuge  in  altered  circumstances,  and  the 
fact  of  beinff  placed  in  a  difierent  posi- 
tion, but  1  nave  never,  as  a  member  of 
the  profession  to  which  I  have  the  honour 
to  belong,  resorted,  or  had  occasion  to 
resort,  to  any  such  excuse  for  what  I  have 
said.     What  I  have  stated  on  the  occa- 
sion referred  to  I  am  ready,  syllable  by 
syllable,  to  repeat  to-day,  aye,  gentlemen, 
even  to  my  reference  to  the  verdict  when 
I  said  how  desirable  it  would  be  eve: 
a  verdict  of  acquittal  could  be  pronouns 
as  a  verdict  of  truth.    Gentlemen,  th 
is  another  subject  upon  which  obser 
tions  have  lieen  made  connected  with 
inquiry  before   you,  and  that  is  the 
dictmcnt.     My  learned  fViend  Ttdnea 
claimed,  ''  Did  ever  man  hear  of  this  s 
of  indictment  P  "  **  Here,"  says  my  lean 
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friend,  and  the  observation  has  been  re- 
peated, I  think,  by  the  seTerai  defendants 
who  have  spoken,  "Here,"  said  he,  "is 
a  monstrous  indictment."  Gentlemen,  I 
beg  to  say  that  it  mnst  have  been  known 
that  in  the  State  trials  in  the  reign  of 
WiUiam  and  Mary,  after  the  revolution, 
there  were,  I  think,  one  hundred  persons 
included  in  one  indictment. (a)  WhyP  Be- 
cause they  were  supposed  to  be  all  guilty 
of  the  same  crime  which  was  charged 
upon  them.  At  the  sessions  at  Salford, 
before  the  Chester  trials  came  on,  fifty- 
seven  persons  were  included  in  one  in- 
dictment ;  and  when  those  acting  entirely 
on  the  part  of  the  prosecution,  out  of 
regard  to  convenience,  and  with  reference 
to  the  facts  done — where  a  mob  broke  into 
the  workhouse  at  Stockport— divided  the 
persons  accused  into  portions  of  six, 
seven,  or  eight  in  number,  as  the  evi- 
dence applied  to  them  more  particularly ; 
the  learned  judges  condemned  that  course 
of  proceeding,  and  said  that  the  break- 
ing into  the  Stockport  workhouse  and 
the  carrying  away  of  bread  and  mone> 
was  one  transaction,  that  they  were  all 
parties  to  it,  and  should  be  included  in 
one  indictment.  I  could  excuse  the  ob- 
servations of  the  other  defendants,  but 
those  of  Mr.  Baines,  who  is  acquainted 
with  the  doctrine  of  indictments,  I  think 
from  him  at  least  were  not  to  be  expected. 
Another  remark  was  made  about  con- 
spiracy ;  my  learned  friend  Balnea  began 
it,  and  Mr.  0^  Connor  continued  it.  Now, 
I  ^ink  it  right,  before  I  enter  into  an 
investigation  of  the  evidence,  to  state  to 
you  what  I  apprehend  to  be — subject 
of  course  to  my  Lord's  correction — the 
legal  doctrine  of  conspiracy.  In  the 
first  place,  a  conspiracy  imputes,  neces- 
sarily, nothing  secret,  it  may  be  secret  or 
it  may  not.  It  might  be  as  well,  per- 
haps, if,  in  framing  the  indictment  origi- 
nally, the  word  conspiracy  was  omitted, 
though  I  do  not  know  whether  it  does 
not  as  well  express,  as  any  other  word 
in  the  English  language,  that  which  is 
charged  on  the  defendants.  A  conspiracy 
is  a  combination  of  a  number  of  persons, 
either  to  do  some  unlawful  act,  or  to  do 
some  lawful  act  by  unlawful  means.  And 
whenever  you  find  any  number  of  persons, 
by  agreement  and  concert,  either  doing 
an  unlawful  act,  or  doing  a  lawful  act  by 
unlawful  means,  these  parties  are  guilty 
of  what  the  law  calls  conspiracy.  It  is 
not  necessary  to  constitute  the  conspiracy 
that  this  should  be  done  secretly.  It 
might  be  done  in  the  open  face  of  day, 

(a)  See  Proceedings  against  John  Price,  Esq., 
Ute  Heceiver  of  Ireland,  and  one  hundred  other 
Protestants  tor  high  treason  against  King 
James,  1689,  12  St.  Tr.  614. 


and  the  sun  shining.  If  a  man  was  un* 
popular  in  his  neighbourhood,  and  a  num- 
oer  of  persons  went  to  the  front  of  his  house, 
using  abusive  language  and  breaking 
his  windows,  such  parties  would  be  guilty 
of  conspiracy,  although  their  acts  might 
be  done  in  public,  if  they  were  acting  to* 
wards  one  common  obiect,  though  thev 
might  not  be  personally  known  to  each 
other,  and  though  they  never  exchanged 
words  with  each  other  on  the  subject. 
There  is  no  ma^c  in  the  word  conspiracy. 
Beyond  the  violation  of  the  law  and  the 
opprobrium  that  everywhere  attaches  to 
a  violation  of  the  law,  I  am  not  aware 
that  the  crime  of  conspiracy  is  greater,  or 
so  great,  as  many  others  that  might  be 
mentioned.  But  it  is  averred  that  every 
man  charged  with  conspiracy  must  go  the 
whole  length  of  every  other  one  impli- 
cated in  it.  Grentlemen,  that  is  not  so. 
There  never  was  a  legal  proposition  laid 
down  which  had  more  incorrectness  in  it 
than  that.  Mr.  G*  Connor,  who  is  a  mem- 
ber of  the  bar — the  Irish  bar — and  who, 
I  understand,  has  practised  for  several 
years  as  a  barrister  in  the  sister  kingdom, 
must  have  known  that  it  was  perfectly 
possible  for  one  man  to  take  a  share  in  a 
transaction  subordinate  or  inferior  to 
others;  but  still,  if  they  were  all  acting 
towards  one  common  end  and  object,  they 
were  guilty  of  the  crime  of  conspiracy. 
The  very  act  of  concurring  in  cairying 
out  a  design,  knowing  that  others  are 
bound  togetner  in  pursuance  of  the  same 
object,  is  sufficient  to  constitute  a  conspi- 
racy. You  want  no  general  meeting; 
you  merely  want  evidence  of  a  common 
design;  you  merely  want  evidence  that 
parties  are  acting  together  for  some  illegal 
objects :  that  is  all. 

Now,  having  called  your  attention  to 
the  nature  of  the  indictment,  and  to 
what  I  consider  (subject  to  my  Lord*s 
correction)  to  be  the  doctrine  of  con- 
spiracy, I  propose  to  examine  the  his- 
tory of  the  events  from  about  the  1st  of 
August  till  a  little  later,  in  order  that  you 
may  see  what  is  really  the  question  that 
is  to  be  brought  before  you. 

Gentlemen,  I  did  not  take  up  your  time 
in  opening  the  case  by  mentioning  the 
name  of  every  individual,  and  the  part 
he  had  in  it.  Now  is  the  time  for  me  to 
call  your  attention  to  the  evidence  laid 
before  you,  and  fairly,  and  I  trust  ingenu- 
ously and  candidly  to  ask  your  opinion  on 
those  points  to  which  I  called  your  atten- 
tion when  I  opened  the  ca5?e.  Grentlemen, 
the  whole  story  is  told  almost  in  two 
words :  it  is,  tumult  or  intimidation  out 
of  Manchester,  it  is  encouragement  within 
Manchester.  That  is  the  case  for  the 
prosecution.  Now,  let  us  see  how  that 
case  is  established.    What  I  charged  by 
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the  evidence  is  this,  that,  Iteforo  the  9th  their  derotions,  and  hearing  the  pioi» 
of  August  there  had  Ijecn  meetinga  in  the  exh<Mrt3tion^  of  an j  person  wlm  ther 
neighbourhood  of  Manchester,  and  these  maj  look  no  to  as  a  pastor.  Nothing 
meetings  at  first  pi*obably  had  no  other  like  it.  1  ao  not  object  to  that.  Kor, 
object  than  to  produce  a  strike  with  refe-  gentlemen,  do  I  suggest  that  that  was  a 
rence  to  wages.  But  advantai?e  was  taken  cloak  for  their  other  proceedings.  I  do 
of  the  excited  condition  of  the  people ;  •  not  suggest  that.  I  ear  it  in  perfect 
immediately  the  question  of  the  Charter  good  faith.  I  am  not  insinaating  thai 
was  brought  forward ;  and  the  people  which  I  do  not  mean  to  avow.  I  hare 
were  invited  to  come  to  a  resolution,  the  no  doubt  that  when  they  sang  the  hvnm. 
effect  of  which  was,  not  merely  that  they  the  large  majority  of  them  were  joining 
should  turn  out  as  workmen,  but  that  in  what  they  considered  to  lie  a  religfioos 
they  should  go  from  mill  to  mill,  and  i  exercise.  And  when  they  listened  to  re- 
from  factory  to  factory,  and  stop  other  <  legions  exhortations,  th^  thou^t,  ik> 
people  from  working.  Gentlemen,  is  doubt,  that  they  were  profitably  spending 
theroany  evidence  of  that?  I  believe  it  is  the  Lord's  Day,  or  as  much  of  it  as  vas 
perfectly  clear  that  some  of  the  defendants,  devoted  to  that  purpose.  Bnt  that  was 
on  the  5th  of  August,  were  in  the  ranks  not  all  that  was  done ;  when  the  singing 
of  the  turn-outs,  but  having  no  more  to  was  over,  then  came  the  resolutions  and 
do  with  them,  as  regarded  their  occupa-  ■  political  lectures ;  and  to  that,  gentle- 
tion,  than  you  or  I,  but  perhaps  less.  ,  men,  I  decidedly  object.  An  appoint- 
Let  me  call  your  attention  to  thin  fact,  ment  was  then  made  for  .the  following 
Messrs.  Bailey's  men  were,  on  Friday,  i  morning;  and,  accordingly,  the  next  day, 
August  5,  dismissed  by  their  masters ;  s  we  trace  them  ^oing  round  stopping  all 
and  were  told  that,  if  they  would  not  '  the  mills,  tmming  out  the  hajida,  and 
consent  to  the  redaction,  they  had  bet-  ,  oonipelling  them  to  join  their  ranks,  and 
ter  go  and  take  a  holiday.  I  know  it  on  Tuesday  morning  they  marched  into 
was  said  that   that  was    delivered  in  a  '  Manchester. 

tone  extremely  offensive   to   the  people.  '       Now,  gentlemen,  here  1  may  perhaps 
I  hope  that  that  was  misunderstood.     If  \  obserre    upon  those  assemblies.      I  may 
it  was  uttered  in  a  careless  manner,  as  if  |  be  asked,    what  is    a  lawful    assemhly? 
sneering  at  the  distress  under  which  they  i  Why,  gentlemen,  in  the  first  place  ev«y 
laboured,    I  think  it  could  not    be  too  !  assembly  of    the  constituted  authorities 
much  deprecated.      I  should  hope   that    of  the  land,  and,   under  their  sanction, 
was  not  the  case.     I  have  no  right  to  be-    for  any  great  public  purpose,  is  undonbt* 
lieve  it  was  intended  to  insult  the  distress    tedly  a  lawful  assembly.      Peisons  may 
which  they  profess  they  could  not  relieve,    meet   in  those  narish   assemblies  ;    they 
Gentlemen,  there  was  a  procession  thit  i  may  meet  in  the  nundred  court,  or  county 
very  day.     There  was  a  meeting  in   the    court,  for  other   purposes  than  to  elect 
evening,   and  speeches   were  made,  and  ^  county  members;  they  may  meet  whercTer 
who,   think    you,   gentlemen,   are   found    there  is  any  public  business  to  transact, 
among  the  ranks  who  were  at  that  meet-  !  Men  have  an  undoubted  right  to  meet  for 
ingp     The  defendant  Fenton,  the  defen- !  public  discussion  as  to  matters  that  affect 
dantDwr/iaw,  the  defendant  AS7<'r«»fio«,  and    them,   wherever  Much  meeting  is  not  ex- 
the  defendant  Mahan.     I  think  from  the    pressly  forbidden  ;  as,  I  believe,  in  some 
evidence  of  one  of  the  witnesses,  a  person    instances  it  would  be,  with  reference  to 
named  Brovhy  was  there  in  the  evening,    a  public   discussion  in   the  vestry  of  a 
"What  had  he  to  do  with  Bailey  s  mills  or    church.    But,  in  general,  people  have  a 
his  men  P     Were  they  persons  who  turned    right  to  express  their  opinions  on  public 
outP     No.     What  connexion  had  he  or    occasions  in  reference  to  public  affairs, 
the  other  defendants  whom  I  have  men-    But  it  is  not  to  be  supposed  that  I  assent 
tioned  with  Bailey's  mills  ?     None.     I  do    to  the  doctrine  that  every  man  has  a  right 
think  that,  with  reference  to  that  meeting,    to  meet  wherever  he  pleases.     Gentlemen, 
they  were  hovering  about  to  deliver  lee-  '  I  deny  that  men  have  a  right  to  go  in 
tures  and  put  themselves  on  any  discon-    large  numbers  to  a  distance  from  their 
tented  body  of  men  on  whom  they  could    homes,  and  create  alarm  and  terror  to  tt 
fasten  themselves.     Three  of  these  defen-    whom  they  visit,  when  they  have  no  la^ 
dants  were    shoemakers,  one  a  lecturer,    purpose  of  meeting.    Above  all,  gen 
— the  occupation   of  the  other  I  do  not    men,  they  have  not  a  right  to  meet  to 
know — ^but  not  one  of  them  was  a  cotton    number  of  thirteen  or  twenty  thous 
8pinner,orhadany  connexion  with  J5ai7ey'«  I  under   the    pretence    of    ''quieting 
men.     On  Saturday  there  was  no  meet-  i  neighbourhood."      You  will  judge  fr 
ing.     I  believe,  on  Sunday,  there  was  a  ,  what  you  have  heard,  in  the  course  of  t 
meeting.     Now,    does  any  man  suppose  j  case,  out  of  that  box,  whether  a  meeti 
that  I  object  to  any  persons  assembling    of  that  description  can  be  a  healing  8 
for  the  peaceable  purpose  of  offering  up    pacific   assemoly*     Griving  the  large""^ 
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cense  to  pablic  meetings  of  every  kind,  |  then  the  prosecnLion  and  the  indictment 
lot  me  ask  whether  those  meetings  in  mast  be  adapted  to  the  character  of  the 
Ashton  and  Stalybridge,  prior  to  the  offence,  and  the  nature  of  the  occasion. 
5th  of  August,  were  lawfal  assemblies?  i  Gentlemen,  we  are  told  that  the  gaols  are 
Were  they  all  peaceful?  Was  there  no  I  full.  What  are  they'  full  of?  Qentle- 
riot,  gentlemen  ?     I  do  dismiss  the  charge  |  men,  unhappily  crime  is  at  all  times  too 


of  riot ;  I  do  abandon  the  count  for  an 
unlawful  assembly,  and  I  will  state  to  you 
why.     I  know  it  was  said  by  Mr.  0^ Connor , 


abundant ;  but  you  cannot  doubt,  from 
the  evidence  given  before  you  during  the 
last  two  days,  that  there  are  persons  ip 


**  Why  did  you  not  indict  the  rioters  for    the  gaol  at  Kirkdale,  and  at  the  castle 


riot ;  those  who  committed  a  breach  of 
the  peace  for  a  breach  of  the  peace ;  those 
who  had  puMished  a  seditious  placard, 
for  a  seditious  libel?"      But  my  object 


at  Chester,  confined  for  offences  of  this 
description.  And,  gentlemen,  where 
would  be  the  manliness  of  sending  those 
poor  persons  to  pine  in  prison,  who,  at  the 


was  to  bring  before  you  what  I  consi-  bidding  of  those  lecturers  and  agitators 
dered  to  be  the  entire  crime,  which  is  j  had  gone  out  to  do  those  deeds  for  which 
not  committing  a  riot  in  one  place.  It  they  have  been  prosecuted — ^where  would 
would  be  taking  an  extremely  imperfect  '  bo  the  manliness  of  prosecuting  them, 
and  partial  view  of  what  occurred  in  '  and  passing  by  the  enlightened  members 
August  last,  to  say  that  there  was  a  :  of  the  conference,  allowing  them  to  go 
riot  on  Monday  at  Ashton,  and  that  a  I  perfectly  free  ?  Yes,  gentlemen,  and  they 
mill  was  stopped  elsewhere,  and  that  on  would  use  that  as  an  argument,  if  they 
Tuesday  the  nands  were  turned  out  at  ,  wero  so  left :  "  Oh,  you  cannot  complain 
Manchester.  This  would  be  to  take  a  of  anything  now ;  as  you  do  not  prose- 
verv  imperfect  view  both  of  the  crime  ;  cute  us  for  this,  we  may  do  as  we  like ; 
and  danger  that  accompanied  it.  And  ,  there  is  an  end  of  all  prosecution  ;"  and, 
with  respect  to  prosecuting  for  a  mere  indeed,  one  of  them  said,  when  the 
seditious  libel,  let  me  say,  gentlemen,  '  **  executive  placard"  came  out,  *'Jf  the 
that  the  placs^rd  alluded  to  was  a  most  \  members  of  the  '  executive '  are  not  in 
improper  publication,  and  calculated,  *  custody  in  twenty-four  hours,  it  is  because 
being  sent  forth  at  a  period  of  the  greatest  j  the  Government  dare  not  do  it."  It  would 
excitement,  and  having  a  tendency  to  pro-  |  have  been  unmanly  and  unjust  to  seize 
duce  a  practically  evil  effect  on  those  who  upon  the  unhappy  persons  goaded  by 
were  already  out  on  strike,  and  doing 
mischief  and  damage  in  various  directions. 
I  say  that  that  placard  ought  not  to  be 
treated  as  a  merely  seditious  libel,  but  as 
a    part  of  the   mischief   going    on,   and    enjoyed. 


speeches  to  do  the  acts  for  which  they 
were  now  suffering,  and  to  allow  those 
who  goaded  them  to  remain  unprosecuted, 
and    triumphing    in    the   impunity  they 


which  that  libel  was  calculated — to  borrow 
its  very  language — **  to  extend  and  en- 
force." And  when  I  am  told  that  I  have 
collected  a  large  number  of  defendants, 


Gentlemen,  let  me  call  your  attention 
to  a  few  dates ;  first,  to  tho  9th  of  Au- 
gust, when  the  march  on  Manchester 
took  place.     1  have  no   intention — I  had 


I  ask  what  else  can  I  do  P  I  have,  1  not  before  and  I  have  none  now  —  to 
believe,  no  less  than  thirty  persons  in  the  impute  anything  to  Mr.  Maude,  or  to  the 
indictment  who  were  present  at  the  con-  magistrates,  beyond  confiding  in  the  faith 
ference  assembled  on  the  17th  of  August  of  those  who  used  the  expressions,  **  peace, 
last.  Acting  with  that  justice,  fairness,  :  law,  and  order,"  and  pledged  themselves 
and  impartiality  which  becomes  a  public  '  to  preserve  peace  and  order ;  and  who, 
officer  of  the  Crown,  how  could  I  present  '  the  moment  they  had  got  into  Manchester, 
to  your  attention  some,  and  leave  out  broke  themselves  up  into  bands  of  persons, 
others,  unless  i  was  satisfied  of  their  going  about  stopping  all  labour,  and  com- 
innocence  ?  And  I  put  it  to  his  Lordship,  !  manding  a  complete  cessation  from  toil 
after  the  reprimand  which  "«re  received  of  every  kind.-  But  this  is  now  certain, 
at  the  special  commission,  when  the  vio-  that  the  military  were  withdrawn,  by  the 
lation  and  plunder  of  the  Stockport  work-  consent,  if  not  by  the  direction,  of  one 
house  were  the  subject  of  comment  from  of  the  magistrates.  Says  Mr.  O'Connor, 
the  learned  judges,  who  thought  that  we  and  some  other  persons,  **That  prove* 
should  have  included  all  the  parties  in  one  that  the  magistrates  saw  no  danger  in  it." 
indictment,  whether  I  had  the  less  reason  \  Does  it,  gentlemen  P  You  saw  Sir  Thomas 
to  include  those  who  were  the  membera  of  i  Potter  in  the  box  to-day,  and  he  made  this 
tho  conference  in  this  indictment  before  '  admission — an  extraordinary  admission,  I 
you.  j  think,  for  a  magistrate  to  make :    *'  Ap- 

Talk  of  the  monstrousness  of  the  indict-  '  plication  was  m£^e  "  (says  he)  **  that  we 
ment !  An  indictment  must  be  adapted  to  should  assist  persons  in  resisting  the  mob ; 
the  crimes  it  is  intended  to  suppress ;  and  that  we  should  give  them  protection.  Wq^ 
if  there  be  a  monstrous  conspiracy — ^why,  ,  did  not  give  them  that  protection,  and  we 
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mdTiied  them  not  to  resieU"  *'What!'* 
said  I,  "  were  yoa  afraid  of  bloodshed  P** 
Then  the  man  seoms  to  have  been  roused 
abore  the  magistrate.  '  *  Oh,  no ;  I  afraid  I 
I  never  was  afraid  of  anything ;  not  at  all ; 
I  had  no  fear."  '•  Well,  then,  will  yon. 
Sir  Thotruu  (I  beg  to  ask  you  with  per- 
fect respect),  tell  me  why  yon  took  that 
course P^'  ••  Ob."  said  Sir  TJu>ma9,  "the 
men  were  willing  to  turn  out."  That 
was  not  quite  a  cirect  answer  to  the 
question.  "Well,  but  that  is  no  reason 
why  you  should  not  assist  those  who 
were  not  willing  to  turn  out,  where  the 
maeters  came  and  said,  '  Pray  assist  us.' " 
I  could  get  no  answer  from  Sir  Thomas 
FoUer;  and  I  cannot  help  thinking  that 
Sir  TJimnas  Potter  had  no  good  and  sub- 
stantial answei'  to  give.  I  have  no  doubt 
that  it  was  the  same  temporising  policy — 
which  is  ever  fatal  to  the  public  peace — 
which  induced  the  magistrates  to  with- 
draw the  troops,  that  permitted  the  mob 
to  march  into  a  town  like  Manchester, 
and  to  hand  it  over  to  them  for  the  space 
of  forty-eight  hours.  "Well,  but,"  says 
Mr.  O'Connor,  "down  I  came,  and  tne 
moment  I  came,  all  was  peace :"  and  Sir 
Hiomas  Fotter  and  several  other  persons 
were  called,  by  way  of  supportiziff  that 
yiew  of  the  case.  I  askea  Sir  Thomas 
Fotter,  "  How  many  constables  did  you 
swear  in?"  "  Five  hundred."  **What 
troops  had  youP"  **  Why,  ^yq  hundred 
at  first."  "  How  manyat  last  P  "  "  About 
fifteen  hundred."  **WTien  did  you  send 
for  more  P  "  **  We  sent  on  Saturday,  the 
13fch  of  August."  •'  How  long  did  you, 
the  magistrates,  watch  night  and  day, 
with  the  special  constables  in  attendance, 
relieyine  each  other  P"  **  For  four  weeks 
at  the  least."  Why,  gentlemen,  that 
would  bring  us  down  into  the  first  week 
in  September,  at  the  least. 

Oentlemen,  this  was  the  state  of  the  town 
of  Manchester  when  a  procession  had  been 
advertised  for  the  loth  of  August,  to 
commemorate,  I  think,  the  laying  of  the 
foundation  stone,  or  the  festival,  of  Hunt's 
monument.  On  the  14th  the  magistrates 
put  forth  a  spirited,  constitational,  and 
proper  proclamation,  a  proclamation  tell- 
ing them  in  substance,  that  all  assemblies 
whose  object  was  not  of  a  legal  character 
— that  is  for  the  performance  of  some  legal 
duty,  and  the  tendency  of  which  was  to 
create  alarm,  and  danger,  should  be  pro- 
hibited. On  the  15th  a  proclamation  was 
issued  from  Her  Majesty  herself.  Mr. 
Scholefield  says  he  perused  the  magis- 
trates proclamation  and  immediately  set 
about  postponing  his  procession,  and  it 
was  postponed ;  and  subsequently  it  was 
extracted  from  one  of  the  witnesses  that 
the  tea  party  was  also  given  up.  Now, 
gentlemen,  consider  the  state  of  things  at 


this  moment.  I  begto  call yoor 
to  this  atate  of  things.  We  are  told,  ^  Ok, 
there  is  nothing  at  all  in  this  iMgfctiiig 
of  the  conference.  This  meedng  wa«  ia- 
tendcd  mx  weeks  or  two  montbs  before, 
and  the  object  of  it  was,  first,  tbe  c 
memoration  of  Hunt  (which  i 
doned);  next  to  heal  our  diiferenoe*, 
then  to  review  our  orgaaiaation,  aod 
if  we  could  make  our  body  more  l^^aL" 
Yer^  good,  bat  the  public  meeting  ad- 
vertised for  these  porpoM  is  given  up, 
and  the  purposes  themselvA,  yoa  will  see, 
are  fairly  abandoned;  for  on  the  ITsh  not 
one  word  is  spoken  about  healing  differ- 
ence j  ;  there  were  none  to  heal — not  ooe 
word  about  Hunfs  monument — ^not  ibs 
word  about  making  their  organissktisA 
more  legal ;  all  these  things  were  given  up. 
and  the  business  of  the  conference  aeaaed 
to  be  to  promote  one  common  object,  and 
that  was,  how  they  might  turn  the  sti^ke 
to  the  cdvantage  of  the  Charter,  thai 
was  the  single  object,  and  you  can  perceive 
that,  gentlemen,  beyond  all  doubt.  At 
the  meeting  of  the  trades  delegates  these 
resolutions  were  passed : — 

"  That  from  the  tttatemeats  made  before  this 
delegate  meeting  it  is  e^-ident  that  a  tremendcms 
minority  in  these  great  msnoiactiiraig  distriets 
are  in  &Tonr  of  the  Peopled  Charter  beeosnii^ 
the  law  of  the  land ;  and,  in  coofararity  wiA 
that  opinion,  it  is  at  this  stage  of  the  proceed 
ings  necessary  that  a  definite  decisioB  shooM  he 
come  to  relative  to  the  f tttare  coor«e  of  aetioB 
to  be  immediately  adopted  by  the  «<nttif 
classes,  statioff  definitely  whether  labour  be 
fiirther  suspeoded  or  again  resumed.'* 

**  That  the  dele^tes  here  assembled  recom> 
mend  their  respective  eonstituencies  to  adopt  ail 
legal  means  to  carry  into  effi*et  tbe  People's 
Charter,  and  that  they  send  delegates  to  evety 
part  of  the  United  Kingdom  to  endeavour  10 
get  the  co-operatioo  of  the  middle  aod  laboimng 
classes  to  carry  out  the  same,  and  that  they 
stop  work  until  it  becomes  tbe  law  of  the  land.' 

BoLFS,  B. :  Were  these  proved  f 
Attorney  Oeneral:  Yes,  my  Lord;  you 
will  fini  them  in  the  evidence  of  Mr. 
Hanleif,  thev  are  in  his  notes.(a)  Your 
Lordship  will  find  a  copy  of  them  which  I 
handed  up.  Now,  ^ntlemen,  the  lan- 
guage of  this  resolution  is  comparatively 
moderate ;  and  I  quite  agree  that  if  it 
had  been  passed  on  some  other  16th  of 
August,  altnongh  I  believe  it  to  be  utterly 
illegal,  it  might  not  be  of  so  much  im- 
portauce.  But  that  resolution  was  passed 
that  day,  on  the  15th  of  August.  On  the 
16th  Mr.  O'Connor  came  to  Manchester, 
and  tbe  Question  of  putting  forth  the  exe- 
cutive address  becomes  at  this  moment 
extremely  important.  You  have  already 
had  detailed  the  imperfect  history  of  it. 
That  began  with  James  Leach,  who  en- 

(a)  Above,  p.  1060. 
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deaToured  to  disclaim  the  placard  that 
was  exhibited  at  his  door,  and  called  a 
witness  to  prove  that  it  was  put  there. 
James  Leach  was  one  of  the  executive 
committee.  I  proved  that.  I  proved  that 
the  executive  committee  consisted  of  five. 
His  Lordship  has  taken  down  their 
names,  and  Leach  is  one.  I  asked  the 
man  who  proved  that  executive  placard 
was  posted  at  Leach*8  door  by  somebody 
else,  if  the  posting-man  went  into  Leach* $ 
house,  and  he  said  no ;  then  it  could  not 
be  he  who  deposited  the  other  copy  of 
she  bill  which  was  found  on  Leach's 
counter.  But  why  did  not  Leach  pull  it 
down  when  he  come  home  and  saw  it 
staring  him  in  the  faceP  Is  it  nothing 
that  he  was  president  of  the  committee 
who  issued  that  placard?  Is  it  nothing 
that  this  copy  was  put  in  his  house,  which 
copy  the  posting-man  could  not  put 
there  P  Does  Leach  feel  the  force  of  that 
address?  Does  he  think  that  he  may 
arise,  and  by  means  of  it  lash  the  people 
to  madness,  and  then  divest  himself  of 
the  responsibility  by  saying  "  the  posting- 
man  put  it  there  ?  "  Why,  I  say,  you  are 
one  of  the  executive ;  it  purports  to  come 
from  the  executive ;  a  copy  of  it  is  posted 
at  your  door,  and  another  copy  is  found 
in  your  house.  But  where  did  the  proof- 
sheet  come  from  ?  Where  did  the  manu- 
script come  from?  This  implicates  an- 
other person  who  has  not  appeared  before 
us,  though  his  plea  is  on  the  record. 

Murphy :  I  appear  for  him. 

Attorney  General :  We  trace  the  original 
document  from  place  to  place  to  M'DoualL 
The  MS.  is  burned ;  and  if  you  tell  me 
that  the  witness  CartledQe  is  not  to  be 
believed,  then  I  confirm  him  by  the  ap- 
prentice boys.  They  tell  where  and  how 
it  came  to  them.  Tbey  confirm  the  story 
altogether,  and  bring  nome  to  Leach  and 
M*Dotudl  that  executive  address.  Then 
you  have  it  proved  that  the  address  was 
adopted  by  the  conference  the  next  day. 
When  Scholefield  came  in  and  announced 
that  Turner  the  printer  had  been  arrested, 
Mr.  O'Connor  immediately  says,  "Now 
that  justifies  what  I  said  last  night.'* 
What  I  said  last  night !  I  daresay  Mr. 
O'Connor  did  not  want  to  be  bolder  than 
the  occasion  required ;  and  you  may  re- 
member one  of  the  expressions  attributed 
to  him  was  this,  "  Do  not  use  the  word 
'  recommend,'  merely  use  the  word  ap- 
prove ;  it  will  be  more  legal  ;  it  will 
Detter  evade  the  law  in  the  event  of  the 
strike  not  turning  as  we  expect :  '*  which 
after  all  means  this,  "  I  want  to  use 
language  adequate  to  the  occasion,  but 
With  so  much  caution  and  guard  that,  in 
the  event  of  the  sti'ike  not  turning  out  as 
we  wish,  and  the  day  of  reckoning  coming 
before  a  jury,  I   may  have  some   little 


loop-hole  to  creep  out  at,  something  to 
ofier,  something  to  miti^te  the  sense  in 
which  I  used  this  expression.' '  Gisntlemen, 
M*BouM,  one  of  the  executive,  is  proved 
by  incontrovertible  evidence  to  have  con- 
cocted and  corrected  that  address.  The 
copy  is  found  at  Leach's,  where  it  was 
taKen.  It  was  there  M*Douall  was ;  it  was 
there  the  paper  was  taken,  and  there  the 
corrected  copy  was  found  in  the  hand- 
writing of  M'Douall 

O'Connor:  I  do  not  wish  to  interrupt 
the  Attorney  General,  but  I  beg  to  refer  to 
your  Lordsnip's  notes  to  know  if,  in  the 
evidence  given  hj  Griffin  or  Cartledge, 
any  such  observations  were  ^lade  by  me 
in  reference  to  the  executive  address. 

Attorney  General:  That  is  what  Cart" 
ledge  proved.  He  proved  that  at  that 
meeting,  when  Turner's  arrest  was  an- 
nounced, Mr.  O'Connor  said,  "That 
proves  what  I  said  last  night. "(a)  Where 
nad  I  the  means  of  proving  that  there 
was  a  meeting  on  the  night  there  alluded 
to  ?  I  had  not  the  means  of  proving  that 
till  to-day  ;  it  was  proved  by  young 
Scholefield,  who  said  that  on  the  night  of 
the  16th  there  was  a  meeting  in  the 
chapel,  and  that  Mr.  O'Connor  attended. 
There  were  several  persons  there.  They 
came  at  seven  o*clock  and  remained  till 
ten.  Young  Scholefield  went  to  bed  then, 
and  how  long  they  remained  he  does  not 
know.  Mr.  0' Connotes  statement  to-day 
throws  liffht  on  what  he  was  doinff.  I 
asked  if  the  address  appeared  on  Wednes- 
day, and  he  (Scholqfield)  said,  "No;  I  did 
not  see  it  till  Thursday."  I  believe,  in 
point  of  fact,  and  so  for  as  my  evidence 
goes,  that  placard,  although  in  a  state  of 
publication,  had  not  been  put  forth  till 
after  that  meeting  of  the  night  of  the  16th. 
Then  comes  the  meeting  of  the  next  day. 

O'Connor:  I  do  not  wish  to  interrupt 
the  Attoi-neu  General,  but  the  evidence,  as 
your  Lordship  will  find  by  a  reference  to 
your  notes,  is  this,  that  the  MS.  was  in 
the  printer's  hands  at  ten,  and  that  who- 
ever sent  it  could  not  wait  to  correct  it ; 
and  that  it  was  out  the  next  day  between 
five  and  six. 

Attorney  General :  Yes,  bat  whether  it 
was  out  of  the  printer's  hands  and  before 
the  public  I  do  not  know.  Whether  it 
was  mooted  and  discussed  at  the  meeting 
on  the  night  of  the  16th,  or  not,  this  is 
certain,  that  Mr.  O'Connor  says  in  re- 
ference to  it  the  next  day,  "  That  justifies 
the  remark  I  made  last  night."  I  find 
that  the  testimony  of  Cartledge  and  others 
on  this  point  has  been  alluded  to.  Grentle- 
men,  I  do  not  stop  to  justify  the  violation 
of  any  promise  that  has  been  made  in  an 
honest  cause.  The  defendants  have  called 
witnesses;  they  have  no  excuse  for  not 

(n)  Above,  p.  1036. 
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calliiig  more.    /f)7tn«<m  i8  acquitted,  iriTJe  '  to    the    aathoritj    of    tbe 

is  acquitted,  AlUmon  is  acquitted.    There  I^  put  oft  tifee    meeting   at 

was  another  reporter  at  the  conference  be-  Nothing  of  (he  kind  was  jto  take 

sides  Griffin,  and  if  what  pass(>d  there  '\%  It    was    stopped    br    public 

what  can  be  avowed,  what  you  and  the  ment.*'      And,   says  Ifr.    O'C^jt 

public  should  approve  of,  why  do  not  we  the   rest  of  the  persons  with   him  ;    **  O 

get  it  ?     **  Oh,"  said  Mr.  (VConinyr,  •*  why  s|iare  us;  we  met ;  we  were  at  Mr.  S^huh- 

o  not  you  put  6' rt^/i*» notes  in  evidence?  field's  chapel    in   Manchester.      We    met 

I    tell  yon,   gentlemen,   I    wanted    from  there  to  heal  onr  differenoes,  to  or^gaoise 

Griffin  nothing  but  the  documents.     I  did  uur  society,  and  to  commemorste  Hmmft 

not  want  their  speeches.    I  wanted  but  monument.**     Wa^  then*  a  syllable  uttered 

the  resolutions  and  tiddross  which  I  found  al>ont  healing    differenees  ?      Wae   there 

in  the  Xutiherii  Star,  nothing?  more.     If  one  word  about  organising  the  body,  and 

jou  do  not  choose  to  get  it  from  Griffin  making  it  more  legal  ?    Was  there  a  ward 

m    cross-examination,    do    not    complain  about  Hnnt^$  monument  ?     No.     **  They 

that  I  did  not  make  his  notes  evidence,  met  in  conclare  for  seTeral  hours,  erezy 

When  I   put  him  into   the   box,   if   you  man  stated  the  views  of  his  constitneiicy 

knew  what  he  proved  at  RCanchester,  or  and  the  state  of  his  district."     The  views 

if  he  stated  what  was  not  true,  there  was  '  of  his  constitaency,  and  the  state  of  his 

another  reporter  at  tho  conference,  and  district !     Gentlemen,  I  do  say  here,  chat 

why  not  call  him?     If  the  character  of  I   consider  that  meeting — callings   them- 

the  meeting  was  misrepresented,  why  not  selves  a  meeting  of  delegates  to  repz^esent 

call  this  person  ?     There   were    forty   at  districts,  and  the  organ  of  the  opinions  of 

the  conference  ;  they  are   not  all  in  the  the  people  of  England — I  pronounce  that, 

indictment,   and  why    are  they    not   all  so  far  as  I  have  any  judgment,  to  be  in 

called  P  it>elf  illegal.ia)     No  man  has  a  right  to 

0*Connor :  The  other  reporter  is  a  de-  assume  to  himself  any  political  fonction 

fcndant.  unknown  to  the  constitution.    No  set  of 

Attornry  General :    William  Hill  is  the  i>erson8  have  a  right,  in  defiance  of  the 

other  reporter,  and  he  being  indicted  they  sovereign's  power,  to  create  corporations, 

could  not  call  him.     But,  after  all,  my  ^"o  set  of  persons  hare  a  right  to  act  as  a 

remark   is  thii^:  it  is  made   a  matter  of  corporate  body,  without  the  sanction  of 

complaint  that  I  did  not  give  evidence  of  the  sovereign's  charter ;    nor  have   any 

Grifin's  notes.     But  if  I  had  done  so  I  persons  a  right  to  act  as  delegates  for  any 

should  then  bo  asked,  **  Why  not  confine  political   purpose  or  other,  in  a  manner 


prived  him  of  that  opportunity  of  com-  illegal.  Well,  then  I  am  told,  why  do  not 
plaining,  by  confining  him  to  the  evidence  you  stop  such  a  meeting,  and  such  another 
of  documents  where  he  cannot  be  deceived,  meeting  like  it?  Why,  gentlemen,  it  is 
This  is  the  case.  ,  perfectly  true    that  I  made  the   remark 

Let  uB  ace  what  is  the  state  of  Man-  alluded  to,  at  Monmonth,  on  the  occasion 
Chester  when  the  delc.i2:atcs  assembled  in  of  JF'rofif «  trial,  and  I  am  not  at  anytime 
conference  at  Schoh'jii'hVs  chapel  on  the  unprepared  to  mako  it  again  when  the 
17th  of  August.  That  placard  was  printed  occasion  may  call  for  it.  There  are 
on  Monday  tho  15th —  periods  when  you  cannot  carry  out  the 

,,,,  ,-        ...      strict  letter  of  the  law  to  the  last  point  of 

"Kun  for  gold;  labour  i.  I^uspended;  public  legal  exactness  and  severity ;  and^  may 
credit  IS  shaken  ;  paper  is  worthless.  ^-^^^^  ^^  assembly  of  persons  was  per- 

Good  God,  gentlemen  !  I  cannot  but  be  '  mitted  at  one  time  to  sit  cheek  by  jowl 
addressing  persons  in  that  box  who  are  with  the  House  of  Commons,  bearding 
acquainted  with  what  the  effect  of  that  them,  and  discussing  public  questions  and 
might  be  if  there  was  a  syllable  of  truth  public  measures  side  by  side  with  the 
in  it.  It  is  not  an  uncommon  thing  House  of  Commons.  In  my  hnmblo 
for  a  rei)ort  to  become  true  by  the  mis-  judgment,  that  meeting  was  perfectly  ille- 
chievous  consequences  of  its  own  propa-  '  gal;  it  was  sanctioned  by  no  constitution' 


consequences 
^tion. 

"  Run  for  gold,  every  sovereign  is  now  worth 
thirty  shillings.  Paper  cannot  be  cashed.  Kun, 
middle  classmen,  trabdes,  oddfellows,  sick  clubs, 
money  clubs,  to  the  savings'  banks  and  all  banks 
for  gold!  gold  II  gold  1!!" 

That  was  issued  on  the  16th.  Then, 
Bays  Scholefield,  "0  spare  me;  I  yielded 


authority.  Every  man  has  a  right  to  i 
for  himself  in  this  free  country  ;  ho  ha 
right  fearlessly  to  express  his  opini< 
upon  all  subjects  connected  with  i 
rights, — dealing  with  those  righta  in 
legal  and  proper  manner,  and  subjeet 

(a)  But  sec  Rolfe,  B.,  below,  p.  1212. 
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the  Question,  whether  he  is  abusing,  or 
rightlj  using,  the  privilege  of  speech, — 
6Tery  man  has  a  right  to  petition;  bat 
no  man  has  a  right  to  create  a  political 
organ,  of  which  the  constitution  knows 
nothing;  no  man  has  a  right  to  consti- 
tute himself  a  delegate,  or  create  delegates 
to  meet  other  delegates,  in  a  sort  of  con- 
vention, and  to  havo  a  sorb  of  imperium 
in  imperio  in  this  state  ;  and  great  danger 
must  ensue  from  its  being  supposed  that  a 
meeting  of  this  sort  can  take  place  with- 
out a  violation  of  the  law.  There  were 
delegates  assembled  in  Manchester;  and 
what  did  they  do  P  They  passed  a  reso- 
lution. It  was  assented  to  in  a  mitigated 
shape.  An  amendment  was  moved,  and 
that  amendment  was  overruled.  There 
was  an  understanding  that  the  decision  of 
the  majority  should  bind  the  minority.  I 
do  not  rest  merely  on  the  verbal  evidence. 
An  address  was  unanimously  carried.  I 
will  presently  call  your  attention  to  the 
language  of  that  address,  and  to  some  of 
the  passages  that  are  to  be  found  in  it. 
What  is  the  language  of  the  meeting? 
What  is  it  that  Cooper  says  P  If  my  me- 
mory fails  me  not.  Cooper  said,  "  For  my 
part  I  am  ready  for  the  worst ;  the  Shak- 
spearians  of  Leicester  are  prepared  to 
fight."  Gentlemen,  it  is  for  you  to  con- 
sider whether  it  be  true,  but,  if  it  be  true, 
what  is  the  conclusion  to  which  you  should 
comeP  The  puerile  comments  on  the 
phraseology  of  the  address  about  the  God 
of  battle  (and  to  this  address  I  shall  pre- 
sently allude)  are  scattered  in  one  moment, 
as  soon  as  you  hear  Cooper  in  the  meeting 
at  which  he  referred  to  that  address  with 
approbation:  *' I  am  prepared  for  the 
worst,"  said  he,  "  the  Shakspearians  of 
Leicester  are  prepared  to  light.    As  *' 

BoLFE,  B. :  He  stated  that  the  Shak- 
spearian  Chartists  of  Leicester  were  deter- 
mined to  have  the  Charter,  and  that,  as  for 
his  part,  he  was  determined  to  fight  for 
the  liberties  of  the  people. 

Attorney  General:  '*  As  for  his  part,  he 
was  determined  to  fight  for  the  liberties 
of  the  people."  Why,  gentlemen,  that  is 
a  better  commentary  on  the  *'  God  of  jus- 
tice and  of  battle  *'  than  that  suggested 
by  my  learned  and  pious  friend  Dundas ; 
or  that  suggested  by  some  of  the  defen- 
dants, who  said  it  was  taken  out  of  our 
much-admired  liturgy.  Here  is  the  reso- 
lution of  the  conference  delegates : — 

"  That  whilst  the  Chartist  body  did  not  origi- 
nate the  present  cessation  from  labour,  this  con- 
ference of  delegates  from  various  parts  of 
England  express  their  deep  sympathy  with  their 
eonstituents,  the  working  men  now  on  strike ; 
and  that  we  strongly  approve  the  extension  and 
the  eontinoance  of  Uieir  present  struggle  till  the 
People's  Charter  becomes  a  legislative  enact- 
ment, and  decide  forthwith  to  issue  an  address 


to  that  effect ;  and  pledge  ourieWes,  on  our  re- 
turn to  our  respective  localities,  to  give  a  proper 
direction  to  the  people's  efforts." 

The  amendment  that  might  have  miti- 
gated that  foand  bat  a  few  supporters, 
and  they  were  out- voted.  The  conference 
also  adopted  an  address,  and  the  execu- 
tive committee  are  referred  to  in    that 

address : — 

• 

"  Brothers,  these  are  not  times  to  hesitate  ! 
The  com  has  a  golden  hue  while  your  visages 
are  pale,  hut  hope  for  change  and  better  times. 
We  are  fortunate  in  having  an  accredited  execu- 
tive, bearing  the  confidence  of  all,  at  our  head. 

"  They,  too,  have  called  upon  you.  You  will 
read  their  address  ;  it  breathes  a  bold  and  manly 
spirit." 

I  have  shown  you  who  the  executive 
were  :  James  Leach,  M'Bowdl,  Campbell, 
BawBtow,  andlfor^a2i  Williams.  The  last- 
mentioned  is  not  before  you.  * '  It  breathes 
a  bold  and  manly  spirit."  **  Why,"  says 
Mr.  O'Cotiiwr,  **  if  you  were  to  speak  of  a 
crime  as  being  a  bold  and  manly  and 
daring  act,  would  that  mako  you  a  party 
to  it  P  "  It  might  or  it  might  not.  I  can 
well  understand  an  occasion  where,  if  you 
did  speak  of  a  crime  in  those  terms,  espe- 
cially the  crime  of  treason,  it  would  make 
you  an  accessory  after  the  fact.  If  you 
were  associating  with,  and  harbouring, 
persons  who  did  some  bold  act  of  treason, 
you  would  be  considered  a  party  to  the 
crime.  Gentlemen,  Mr.  O'Connor  has 
alluded  to  the  Chartist  trials  at  Mon- 
mouth. I  stood  side  by  side  with  Mr. 
0^  Connor  watching  the  event  of  that  pro- 
ceeding. Mr.  Ouonnor  was  there  acting 
on  behalf  of  the  unfortunate  persons  im- 
plicated in  that  charge.  To  me,  indeed, 
Mr.  O'Comior  might  not  have  produced 
much  of  the  evidence  that  he  has  brought 
forward  to-day  to  prove  that  he  is  a  person 
of  warm  and  humane  feeling,  of  active 
benevolence,  and  of  the  kindliest  nature. 
I  bear  of  him  that  willing  testimony.  You 
yourselves  may  have  seen  how,  when 
Pilling  was  telling  his  story  of  distress, 
Mr.  O'Connor  melted  over  those  woes  that 
he  had  not  participated  in.  I  believe  that 
when  Mr.,  O'Connor  camo  to  Manchester 
he  did  not  intend  to  publish  that  address ; 
but  I  say  that,  whether,  seeing  from  the 
prospect  befoi*e  him,  that  the  time  was 
now  ripe  for  joining  in  something  like  a 
general  movement  to  carry  the  Charter ; 
or,  whether  he  was  carried  away  by  others 
against  his  better  judgment,  in  the  stream 
of  opinion,  I  know  not.  I  do  not  accuse 
Mr.  O'Connor  of  going  down  to  Man- 
chester for  that  purpose  ;  but  I  do  accuse 
him  of  this :  of  knowing  what  that  execu- 
tive address  was,  and,  possibly  against  his 
better  judgment,  joining  in  expressions  in 
that  address,  in  the  resolution,  and  in 
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the  ezecQtire  placard,  of  the  meuiinff  of 
which  Yoa  will  have,  presently,  to  jadge 
altogether  for  yonrselTes.  Gentlemen,  I 
maj,  perh^w,  owe  to  hU  Lordship  and  to 
yoa,  Bome  apology  for  what  I  hare  said 
with  respect  to  Mr.  O'Connor ;  bat  I  owe 
it  to  trath,  and  I  hare  ever  fearlessly 
proclaimed  what  I  beliere  to  be  the  trath, 
with  respect  to  any  man  whose  conduct  I 
had  occasion  to  speak  of  I  have  ncrer 
suppressed,  under  any  circumstances,  that 
which  I  thought  might  be  advantageous, 
even  to  those  whom  I  was  called  upon  to 
prosecate.  But  I  do  say,  gentlemen,  not- 
withstanding what  I  have  stated,  that  I 
believe,  after  hearing  the  evidence,  and 
knowing  what  I  do  know,  I  believe  that 
Mr.  O'Connor  came  down  with  no  inten- 
tion of  joining  that  movement.  But 
whether  he  was  carried  away,  as  I  said,  by 
the  opinions  of  others,  or  thinking  that  the 
time  was  come  for  sui^h  a  movement,  I  do 
charge  him  with  publisning  this  executive 
address,  this  resolution,  and  the  address 
of  the  Chartist  delegates.  I  charge  him 
with  doing  that  for  the  purpose  of  inducing 
those  who  were  then  out  on  strike  to  con- 
tinue the  measures  they  were  adopting  for 
the  purpose  of  carrying  the  Charter.  But 
then  I  am  told  about  the  words  "  peace, 
law,  and  order.*'  Gentlemen,  on  this 
subject  I  think  Mr.  O'Connor  and  the 
Chartists  have  made  a  great  mistake  in 
point  of  law — I  may  almost  say  in  point 
of  fact.  They  seem  to  think  that,  provided 
no  bones  are  broken,  peace,  law,  and  order 
are  preserved.  Their  notion  seems  to  be 
that  if  five  thousand  people  march  to  a 
mill,  and  present  their  physical  intimida- 
tion, bludgeons,  &c.,  and  with  threats 
upon  their  brow,  then,  provided  the  par- 
ties go  out  without  being  forced  out,  it 
seems  to  be  the  opinion  of  those  defen- 
dsmts  that  that  is  no  violation  of  the  law. 
They  fancy  that  physical  intimidation  is 
moral  force.  They  say  they  do  no  mis- 
chief ;  but  they  go  in  sach  large  numbers 
that  no  effectual  resistance  can  be  offered, 
and  then  they  say,  **  Don't  break  windows 
or  heads."  Now,  subject  to  correction 
from  his  Lordship,  I  do  not  hesitate  to 
pronounce  this  to  be  as  great  a  mistake, 
Doth  in  point  of  fact  and  in  point  of  law, 
as  can  be  made.  It  is  not  necessary  that 
you  should  have  evidence  of  the  palling 
down  and  the  burning  of  mills ;  it  is  not 
necessaiy  that  they  should  have  proceeded 
to  such  lengths  as  would  make  the  country 
unsafe  to  live  in ;  any  set  of  men  (his 
Lordship  will  tell  you  whether  I  am  laying 
down  the  law  correctly)  who  may  go  in 
such  numbers  as  to  make  their  request  an 
irresistible  demand,  are  not  conducting 
themselves  consistently  with  peace,  law, 
and  order.  Now,  of  this  mistake  I  will 
give  you  one  specimen.      Evidence  was 


given  that  some  people  were  at  irjrSc     I 
think  thev  ware  doini^  aooie  briekl»yin^ 
work,  and  acme  of  the  mob  aaid,   *'  Ton 
are  working,  joa  most  not  go  on    with 
she  work.**    The  man  said,   ^  I  meaa  t3 
go  on  if   I    can ;    I  most  not   give  ap 
at  TOOT  biddiajf^.**      So  away  they   w^ent 
ana  got  anothor  *'lot*' — I  believe  thftc 
was  the  expression — and  then  the  v^ork 
stopped.      /'  Well,"  said   the  defendaaft 
Waodrujfe,  in  croBj-examfning  the  witneBS 
with  the  simplicity  of  a  persoa   fakUiaf 
into  the  error— the  Riot  Act  wma  reanC 
mind—'*  Well,  said  WoodrugB  to  the  wit- 
ness Maiden,'*  wasanybody  hart  ?  *"  '*  No," 
said  the  witness.      ''Was  any  propertv 
destroyed  ?  "     ''  No."     That  is  tkeir  no- 
tion of  peace,  law,  and  order.    Provided 
you  do  not  destroy  life,  inflict  some  bodily 
injury,  or  destroy  property,  they  bave  a 
notion  that  peace,    law,  and   ordor    are 
preserved  ana  that  nobody  has  a  ri|ght  to 
complain.     I  have  read  to  you,  gentlemen, 
the  only  passages  of  the  addroBS,  and  of 
the  resolution,  that  I  think  it  necessary 
now  to  call  your  attention  to ;   bat  the 
placard  itself  has  been  the  sabject  of  a 
great  deal  of  comment.    I  do  not  mean  to 
go  through  it  in  the  elaborate  manner  in 
which  my  learned  friend  Dunda9  has  done, 
who  commented  upon  it  sentence  by  sen- 
tence.    What  do  you  think,  gentlemen, 
of  this,  *'  Englishmen !  the  blood  of  your 
brothers  reddens  the  streets  of  Pr^it^n 
and    Blackburn "  (in   the  smaller    copy 
Halifax  is  put  in)  *'and  the  murderers 
thirst  for  more."      Now,   this   was    too 
strong    for    mv  learned   friend  Bunda^. 
None  of  the  aefendants  thought  proper 
to  comment  on  this.     My  learned  friend 
Dundas  felt  bound  to  do  so.    But,   says 
my  learned  friend,  it  was  wrong  to  dtl 
them  *'  murderers."    Well,  you  will  find 
that  with  reference  to  that  very  event, 
one  of  the  expressions  used  is  this,  that 
Englishmen    had   been    murdered  while 
they   were    peacefVill^  agitatmg.     As  if 
surrounding  the  constituted  authorities  at 
Preston,  and  the  military  who  were  assist- 
ing them,  as  if  surrounding  them  by  a 
mob  in  front  and  rear  and  from  parallel 
streets,  throwing  stones  over  the  houses 
before  and  behind,  as  if  that  was  a  peace- 
ful agitation  of  the  Charter. 

"  Be  firm,  be  courageous,  be  men  !    Peace, 
law,  and  order,  have  prevailed  on  oar  side,  *~" 
them  be  revered  until  our  brethren  in  SootL 
Wales,  and  Ireland  are  informed  of  your  n 
lution ;  and  when  a  universal  holiday  prevai 
which  will  be  the  case  in  eight  days,  of  wh 
use  will  bayonets  be  against  public  opinion  ? ' 

That  is  overpowering  the  oonstitutw 
authorities  of  the  country  by  intimidatic 
— that  is  public  opinion. 

[The  Attorney  General  read  the  rest 
the  executive  address.] 
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Now,  gentlemen,  the  very  identical 
newspaper  in  which  this  address  and  this 
resolntion  are  contained,  this  reference  to 
the  executive  placard  was  made,  contains 
a  *  X)as8age  which  was  read  on  behalf  of 
the  defendants  for  the  purpose  of  show- 
ing what  was  the  meaning  of  peace,  law, 
and  order.  Your  Lordship  has  a  copy  of 
that  paper. 

BoLFB,  B. :  Yes,  I  have  got  a  copy  of 
the  third  edition. 

,  AUom&jj  General :  I  will  hand  up  a  copy 
to  your  liordship  of  the  paper.  I  think 
you  will  find  the  passage  referred  to  on 
the  eighth  page. 

FROM    OUR  THIRD   EDITION    OP   LAST   WEEK. 

« IfURTHER  PROGRESS. 

**  Northern  Star  Office, 
"  Saturday  moroiag,  Two  o'clock. 
"  When  the  wicked  bend  their  bow,  they  not 
unfrequently  fihoot  beyond  the  mark  they  aimed 
at.  We  to-day  despatched  our  own  reporter 
into  the  disturbed  districts,  to  learn  the  real 
state  of  matters  ap  to  the  latest  moment ;  and 
from  his  statement,  which  we  subjoin,  the  League 
men  appear  to  have  done  so  in  this  instance. 
Their  object,  doubtless,  in  the  forcing  on  and 
sustaining  of  this  preconcerted  strike,  was  to 
confine  it  to  the  adjuncts  of  machinery  in  mills 
and  factories.  We  Imagine  that  their  purpose 
extended  not  further  than  the  lightening  of  their 
present  heavy  stock  of  manufactured  goods  by  a 
temporary  cessation  of  productive  power  in  that 
particular  department ;  while  they  might  make 
it  also  serve  the  purpose  of  verifying  their 
statements  of  the  people's  discontent  and  their 
predictions  of  *  risings  and  riotings '  for  food ; 
and  so  of  procuring  for  them  another  *  Extension 
of  Commerce  *  for  the  keeping  up  of  the  golden 
showers  to  which  they  have  become  so  habituated 
that  they  take  badly  to  a  change  of  weather;- 
while,  as  we  have  already  said,  their  further 
object  was  to  make  it  also  a  weapon  against 
Chartism.  They  have  over-reached  themselves  ! 
The  wicked  are  taken  in  their  own  snare !  and 
the  sham-Chartist  League  strike  seems,  ftom  our 
reporter's  statement,  to  have  become  a  Chartist 
strike  iu  good  earnest,  so  far  as  Manchester,  at 
least,  is  concerned.  The  trades  generally  have 
now  followed  out  the  mill  hands.  They  appre- 
ciate the  kind  feeling  of  their  League  friends  in 
forcing  out  their  brethren  ;  they  think  what  is 
good  for  some  must  be  good  for  all ;  and  so 
have  turned  out  for  company.  While  ihey  ' 
reason,  truly  and  like  statesmen,  that  their 
efforts  might  as  well  point  to  a  primary  as  to  a 
secondary  benefit ;  that  there  is  little  use  in 
obtaining  an  advantage  of  which  they  may 
again  be  deprived  to  morrow ;  and  that  there- 
fore the  thing  in  which  they  are  most  interested 
is  not  so  much  the  prevention  of  the  present 
reduction,  nor  even  the  obtaining  a  present 
advance  in  wages,  as  the  securing  of  that  poli- 
tical power  of  self-protection  which  may  enable 
them  to  brin^  their  labour  to  the  market  free 
from  the  iniquitous  and  oppressive  disadvantages 
trhich  now  beat  down  its  value.  This  is  a  glo* 
o    67482. 


rious  conclusion.  It  is  a  point  worth  struggling 
for ;  worth  suffering  for  ;  worth  passing  through 
some  risk  and  hazard  for ;  because,  once  gained, 
it  cannot  fail  to  compensate. 

"Our  opinion  on  the  means  now  used  for  its 
attainment  by  the  trades  of  Manchester  was 
registered  three  years  ago.  That  opinion  has 
undergone  no  change.  A  cessation  from  labour 
to  be  effectual  to  the  carrpng  of  any  political 
object,  must  be  national  and  simultaneous ;  it 
cannot  then  fail  to  be  successful,  because  it 
indicates  the  nation's  will,  against  which,  in  its 
full  strength,  whether  positively  or  thus  nega* 
tively  manifested,  no  power  can  stand ;  but  a 
mere  sectional  display  of  this  most  decisive  of 
all  the  forms  of  moral  force,  like  a  mere  sec- 
tional display  of  physical  resistance,  is  sure  to  be 
overpowered  by  the  strength  of  faction,  consist- 
ing in  its  immense  wealth  and  its  organised 
physical  resources. 

Now,  gentlemen,  this  is  is  read  for  the 
purpose  of  explaining  the  intention  of  the 
executive  address,  the  address  to  the 
Chartist  body,  and  the  resolution.  What 
is  the  meaning  of  this?  Does  it  not 
mean,  **  Do  not  destroy  property,  do  not 
destroy  life,  but  do  not  let  the  people 
work;  stop  the  mills,  make  it  national; 
go  about  with  your  large  numbers  and 
request  the  people,  and  if  they  see  you 
strong  enough  they  will  attend  to  your 
request." 

"  If,  then,  the  strike  is  to  be  a  Chartist  strike 
it  must  become  universal,  not  merely  Manches- 
ter, but  every  town  in  Knglaii^,  Wales,  and 
Scotland,  must  at  once,  as  oue  man  and  with  one 
voice,  declare  the  purpose  of  the  people  to  be 
free ;  and  such  a  declaration  will  be  to  those 
whom  it  concerns  the  fiat  of  omnipotence.  But 
if  Manchester,  or  even  Lancashire,  sustain  the 
struggle  singly,  it  will  be  unsuccessful,  and  in  all 
probability  retard  the  movement  it  was  meant 
to  hasten." 

I  will  read  another  passage  from  page 
five,  column  three.  This  really  is  the 
very  life  and  soul  of  the  question.  Now, 
gentlemen,  just  listen  to  this  for  a  mo- 
ment : — 

'*  CHORLEY. 

"August  17. 
**  About  eight  thousand  people  entered  Chorley 
yesterday  about  eleven  o'clock  in  the  forenoon, 
principally  colliers  by  trade,  add  succeeded  in 
stopping  all  the  works  in  less  than  two  hours. 
A  great  number  have  gone  to  Preston  this 
morning.  All  the  works  are  ut  a  stand  to-day  ; 
none  have  dared  to  start  their  mills  with  the 
exception  of  Medcalf,  the  manager  for  the  estate 
of  Oobson.  A  public  meeting  took  place  last 
night,  and  a  resolution  was  passed  to  have 
the  Charter  the  law  of  the  land  before  they 
worked  again." 

O'Connor  :  I  am  sui-u  the  Ationiey 
General  does  not  mean  to  convey  any  mis- 
take; the  other  was  a  leadii^  article, 
this  is  correspondence. . 

F  P 
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AUartiey  Geyierol :  This  is  a  statement  of  the  firads  of  ftction  will  M»n  ' 

what   was    Roiii«^   on,  which   nervea   as   a  heaiK'  and  kooving  sacfa  an  'as^kiaff*  to  ht 

proof  that  the  editor  and  proprietor  of  this  equiraleot  to  •  takinff,'  wiU  give  the  Cliafter  m 

paiKjr  knew  what  was  going  on.     He  knew  »  ^^^^  ^  thankful  to  be  thns  let  off. 

It,  for  it  is  in  the  same  muyer  which  con-  V  ^""^J^'^'  «?.>  V^f  effectire  it   mut  be 

tains  this  advice.  univen*!.  The  rollmg  of  the  oc«u>  ^  wmtm  bett» 


Hill:  The   hutcr   part   of    the    lea<ling  f^**-^' ^^^'^  dam  upon  which,  tboo^h  running  in 

.  ■  I       -  ,         ]  '    x  •  i.     •  11  <n^  same  directioo,  the  n%'ulet   makers   no  lai- 

article  was  not  read  ;  it  is  materially  c^n-  .       ^^j  ,^^  ^^^^^  ^^    ^  ^^^  ^^  ^ 

nee  ted  with,  and  explanatory  of,  the  pre-  ^^^^^ 

ceding   part  which  the   AJtjrne^f    General        « j^  nothiup.  therefore,  be    done    hastflr. 

has  now  read,  and  should  m  all  fairness  Rv  hastily  we  mean  thou^btlei<ah\  and  whhn^ 

come  before  the  jury.  die  consideration. 

KoLFE,  B. :  I  wish  you  to  mark  passasrea  .  _^     ^^       ^       ,      .  .v    j  _■ 

_     •!        ,      c  '  i  4.U        u^  *  The  attempt,  and  not  the  deed, 

considered    of  im|X)rtance,  as   they   have  1)  <trov«  ub  • 

not  been  read  before  ;  for  otherwise  I  shall  -      -  -      • 

have  considerable  difficulty  in  distinguish-        "  If  the  people  are  prepared  to  carry  out  a 

ing  them.  national  strike  let  them  do  so;  but  let  them  not 

Attorney    Gaierol :    I    entreat    of    vou,  attempt  it  without  first  knowing  that  tiiey  <an 

gentlemen,    to   read   the    whole    of    that  carry  it  out.    The  vanntings  and  boastings  of  i 

leading  article   which    Mr.   Hill  has   ad-  few  thousands  of  too  sealous  men ;  the  p     ' 

verted  to,  and  if  he  can  find  anvthing  in  it  "^  resolutions  deeUratoo-  of  their  mtentian 

bnt  the  meaning  which  I  pointed  out,  in  f«  ^*"";  ^  "^fK^.T*  ^/  ,w?^'  ^    *  ^ 

the  name  of  justice  give  Mr.  O'Connor  the  ^^'"^ '  f°^^  ^^"  ?//if'^r  k  f .^^'tl^i  "T\t 

Ko.     «f    p  "f  ""®  support ;  and  the  finish  of  the  wnoie  by  the 

ixenent  ot  it.  ,      -      -^  ,  ^j  ^^^^^  parties,  without  the  Chaiter, 

(The  remainder  of  the  article  was  then  ^^^^  ^^^^^^^  ^^^  ^^{^^  practical  advantage,  iin>- 

read.)  :  i^ably  to  the  great  disadvantage  of  many  of 

•*  Let   the   country  see   to   this ;  the  men  of  them,  would  have  a  great  tendency  to  disipirit 

Lancashire  have  doxie  nobly ;  let  their  brethren  the  people ;  to  damp  their  ardour  in  tbe  more- 

throughout  the  empire  arouse ;  let  them  speak  ment ;  and  to  throw  seriously  back  the  Charter 

out  at  once  like  men,  and  say,  *  Yes  'or  *  Xo  *  agitation.    This  no  true  patriot  could  des^ie ; 

to  the  great  question  of  *  shnll  we  now  strike  for  and  yet  from  all  the  circumstances  that  we 

the  Charter  ?     No   higgling,  no  hesitation,  no  ,  able  to  see  of  the  whole  case,  we  fear  that 


waiting  : —  :  will  be  just  the  effect  of  a  perseverance  in  the 

*  If,  when  done,  'twere  well  done,  P;;«^«°*  movement.     We  sec  no  chanee  of  its 

Then,  'twere  well  it  were  done  quicklv.'        becoming  national.     There  has  been  no  co^ett, 

'  ^         *  save  amongst  the  rascals  of  the  League.     Tlieie 

'*  Never,  however,  lor  one  moment  let  it  be  i  is  no  organisation  for  it.    There  are  no  menni 

forgotten  by  any  Chartist  that  to  be  successful  •  upon  which  fur  the  different  sections   of  the 

they  must  be  peaceful.    Tbey  have  a  right  to    people  to  fall  back  for  sustenance,  while  the 

strike,  but  they  have  no  right  to  riot.     They    flame  spreads  through  the  land.     And  it 


have  a  right  to  work  or  not  to  work,  but  they  ,  almost  unuatural  to  express  that  the  cormpt 
have  no  right  to  break  windows,  destroy  pro-  ^  tree  of  Com  Law  League  plottery  should  produce 
perty,  or  burn  factories.  ,  any  fruit  so  wholesome  as  the  bending  of  die 

"Above  all  things,  they  have  no  right  to  '  whole  energies  of  the  whole  people  at  one  time 
insult,  annoy,  or  fight  with  the  police  force  or  i  towards  one  point ;  and  again  we  repeat,  tbat 
the  soldiery.  Every  hellish  invention  will  be  '  unless  that  be  so,  the  whole  will  be,  as  fiur  as 
practised  to  induce  them  to  do  this  j  let  the  Chartism  is  concerned,  a  miserable  failore,  and 
bridle  be  kept  tightly  on  their  tempers  and  even  do  us  much  harm.  There  is  no  power  in  anv 
on  their  tongues ;  let  them  even  patiently  bear  j  section  of  the  country  to  remain  out  for  any 
annoyance,  insult,  and  indignity  ;  resenting  them  length  of  time,  without  coming  in  contact  with 
only  by  the  calmness  of  a  manly  contempt,  the  ,  the  law.  The  people  must  have  food.  If  a 
offspring  of  a  lofty  purpose  not  to  be  turned  general  cessation  of  labour  in  any  given  distxiet 
An'ide.  ,  be  kept  up  for  a  considerable  length  of  time,  a 

"  It  rejoices  us  to  see  from  our  reporter's  great  portion  of  the  people  of  that  district  must 
statement  that  it  is  so  now.  That  the  people  '  obtain  food  by  means  which  will  bring  them 
laugh  at  all  efforts  to  bring  them  into  collision  |  into  collision  with  the  authorities ;  and  thi» 
with  the  soldiery,  liight  thankful  are  we  that  ,  must  end  in  the  infliction  upon  many  of  them 
our  often  and  again  reiterated  lessons  of  forbear-  '  of  at  least  a  much  greater  amount  of  destitution 
ance  have  been  thus  appreciated,  even  by  a  '  and  suffering  than  they  before  endured ;  to  r 
starving  people,  goaded  as  they  are.  Let  but  j  nothing  of  all  the  proscriptions,  the  impri) 
this  spirit  be  still  manifested ;  the  *  risings  and  >  ments,  the  transportings,  and,  perhaps,  e 
the  riots '  left  to  the  infernal  hatchers  of  the  i  hangings ;  nothing  of  all  the  shootings  i 
plot ;  the  calm  determination  of  the  people  held  I  sabreings,  to  which  it  may  be  a  prelude.  i 
up  to  its  point ;  the  enemy  disarmed  by  peace-  1  universal  strike  would  be  free  from  these  ris  ; 
fulness  ;  and  the  strike  becomes  universal —  for  its  very  appearance  and  existence  woo?  t 
England,  Wales,  and  Scotland  presenting  at  the  once  paralyse  the  arm  of  power,  and  sicken  e 
same  moment  one  workless  workshop — ^while  heart  of  faction,  while  a  sectional  one,  of  ain  t 
the  dogs  of  war  have  no  pretence  to  tear ;  and  •  whatever  magnitude,  could  only,  and  cert*      y 
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would  only  be  productive  of  the  evils  we  have 
just  described. 

"  Dearly,  therefore,  a«i  we  should  love  to  see 
the  millions  with  one  shout  throw  down  their 
tools,  and  throw  up  their  hands,  and  fold  up 
their  anns,  while  Faction  stood,  as  she  would 
then  stand,  amazed,  dismayed  and   powerless, 
wc  yet  fear  that  this  will  not  now  be  the  case  ; 
and,  therefore,  we  regret  that  the  Charter  move- 
ment should  have  been  at  all  mixed  op  with  the 
strike.     We  fear  that  it  will  eventually  be  found 
to  have  only  served  the  purpose  of  the  enemy. 
Loth  would  we  be  to  damp  the  ardour,  to  the 
slightest  extent,  of  any  of  our  friends ;  but  we 
should  be  still  more  loth  to  permit  them  unwit- 
tingly to  harm  the  cause  without  warning.    We 
pretend  not  to   infallibility  of  judgment ;    we 
presume  not  to  dictate  a  course  of  action.     The 
people  will  determine  on  their  own  course ;  but 
they  have  a  right  to  our  opinion,  and  while  we 
have  power  of   wielding  tongue  or  pen,  they 
fihall  always  have  it  honestly,  without  fear  or 
favour.     We  have,  then,  on  this  matter,  given 
our  opinion.    Let  the  people  give  it   its   own 
value.     They  will  weigh  well  the  whole  circum- 
stances, and  determine  for  themselves  upon  the 
question  of  strike  or  no  strike ;  but  if  the  strike 
is  to  be  for  the  Charter,  let  it  be  national,  and 
let  it  be  simultaneous ;  not  progressing  slowly, 
but  at  once  bringing  out  every  place ;  or  let  it 
not  be  attempted.     Let  the  Leaguers  who  have 
attempted  the  reduction  be  battled  singly  by  the 
people  of  their  districts  ;  and  made  to  feel  that 
a  single  Leaguer  is  as  powerless  against  a  large 
section  of  the  people  p.s  a  section  of  the  people 
is  against  all  the  force  of  faction.    Thus  will 
the  strike  return  to  its  original  character,  and 
be  productive,  if  not  of  benefit,  at  least  of  less 
mischief  than  we  apprehend  from  it  should  it 
remain  sectional  and  yet  tend  politically.     The 
question  is  one  of  the  highest  importance  and 
greatest  delicacy  that  the  people  can  entertain. 
Let  it  not  be  entertained  thoughtlessly  I     Let 
them  bring  to  it  deep  consideration  and  expan- 
sive views  ;  taking  in  the  whole  range  of  circum- 
stances, effects,  and  consequences;    and   God 
speed  them  in  their  efforts  for  right  ! " 

If  you  want  to  know  what  is  meant  by 
certain  expressions,  you  must  inquire 
something  more  abont  them  than  merely 
what  were  the  words  used. 

*•  BINGLEY. 

"Several  thousands  left  Bradford  early  on 
Tuesday  morning,  and  proceeded  towards  Ship- 
ley, where  they  stopped  all  the  mills  without 
difficulty,  there  being  no  protective  force.  From 
thence  they  marched  on  to  Bingley,  where  they 
commenced  their  work  of  putting  a  stop  to  all 
business.  While  the  Skipton  mail  was  passing 
through,  all  persons  got  on  that  could  find  room 
and  Tode  on  to  Keighley. 

**  Wednesday. 
'*  Everything    is   quite    at   a  standstill,  and 
nothing  is  to  be  seen  but  the  families  of  the 
turn-outs  who  are  parading  the  streets.'^ 

Why  P  There  being  no  protective  force. 


STAFFORD. 


**  Wednesday  night, 
"  How  matters  will  terminate  it  is  impossible 
for  one  to  tell.  This  part  of  the  country  is  in  an 
awful  state  of  excitement.  On  Monday  last  all 
the  shops  in  this  town  were  shut  up,  and  great 
excitement  prevailed  in  consequence  of  a  report 
that  the  colliers  *  were  coming.*  Three  hun- 
dred additional  specials  were  immediately  sworn 
in.  The  12th  foot  were  removed  from  this  town 
this  morning  for  the  Isle  of  France,  and  were 
replaced  by  two  troops  of  the  34th.  If  matters 
do  not  assume  a  different  aspect  soon,  the  whole 
of  the  Stafford  trade  will  be  at  a  standstill,  as 
it  depends  entirely  on  the  Pottery  and  the 
northern  districts ;  indeed,  many  of  the  manu- 
facturers are.  already  talking  of  stopping  their 
shops. 

«  SKIPTON. 

"  Several  thousands  visited  this  quiet  town  on 
Tuesday,  from  Colne  and  other  parts,  and 
stopped'  the  mills.  The  town  remained  quiet  on 
Wednesday.  On  Tuesday  the  special  con- 
stables captured,  with  the  assistance  of  a  few  of 
the  military,  six  of  the  turn-outs,  who  were 
committed  to  York.  Mr.  Garforth,  one  of  the 
magistrates,  was,  we  understand,  much  injured." 

A  witness  was  called  to-day  for  the 
defence,  who  stated  that  he  went  from 
Bnmley  to  Colne  and  held  meetings 
there,  at  which  there  were  from  fifteen 
to  twenty  thousand  persons  present,  and 
that  he  did  so  in  order  to  *' quiet  the 
neighbourhood." 

"  KEIGHLEY. 

"  Great  excitement  prevailed  here  on  Monday. 
Several  thousand  turn-outs  poured  into  the  town 
between  ten  and  eleven  o'clock,  and  proceeded 
to  stop  all  the  mills.  Every  precaution  was 
taken  by  the  magistrates,  who  issued  a  procla- 
mation requesting  all  peaceable  inhabitants  to 
keep  within  doors,  and  swore  in  upwards  of  four 
hundred  constables,  but  for  whose  service 
there  was  not  much  Oicasion,  not  being  backed 
by  any  military,  who  were  all  engaged  in  the 
neighbouring  large  towns. 

*«  POTTERIES. 

"  Shelton  and  Hanley, 

"Tuesday,  Twelve  o'clock. 
*'  I  have  just  heard  that  the  military  stationed 
at  Burslem  have  begun  firing  on  the  people,  and 
that  two  men  have  been  killed,  one  from  Stoke- 
npon -Trent,  and  the  other  from  either  Maccles- 
field or  Congleton ;  but  reports  are  so  rife  at 
the  present  hour  that  the  extent  of  the  loss  of 
life  cannot  be  told.  I  also  hear  that  numbers  are 
wounded,  but  how  great  a  number  I  cannot  say,, 
thus  proving  that  the  ruling  few  are  determined 
at  all  hazards  to  perpetuate  their  rule  over  the 
sons  of  labour.  W^here  these  things  will  end  I 
cannot  say,  but  this  I  do  say,  that  neither  life 
nor  property  is  now  safe  in  these  districts.  I 
would  just  make  one  remark  before  I  close  this, 
that,  as  a  body,  the  Chartists  have  had  no  hand 
in  the  destruction  of  property  that  has  been 
going  on  here,  nor  has  the  advice  of  the  Char- 
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tift  tipeaken  been  attended  to,  for  had  that  been 
the  caie,  I  can  affirm  that  no  »uch  thing  as  low 
either  of  property  or  life  could  ever  have 
oeeurred. 


"  Augu-tt  17th. 
«•  I  resume  my  narrhtive  from  where  1  left  off 
Ld  my  report  of  yesterday  ;  I  perceive  that  I 
omitted  to  sUte  that  the  residence  of  the  Rev. 
R.  E.  Aitkins  was  set  on  fire  Rome  time  about 
two  o'clock  a.m.,  and  what  makes  this  worse 
the  rev.  gentleman  was  a  complete  invalid,  aad 
report  says  that  the  *tate  of  excitement  into 
which  he  was  thrown  ha3  terminated  fatally, 
bnt  this  I  cannot  8ay  that  I  positively  know, 
-nor  can  I  rely  on  hearsay  tales.  I  have  also  to 
report  that  the  elegant  mansion  of  W.  Parker, 
Esq.,  has  shared  the  same  fate,  and  nothing  is 
to  be  seen  but  a  heap  of  ruins  at  either  of  those 

places. 

"A   public  meeting  was  suddenly  called   by 
the  influentiais  of  Hanley  and  Shelton  U>  devise 
^e  best  means   of  relieving  the  distresses  of 
the  inhabitant*  of  this  once  flourishing  district. 
This  meeting   was    addressed  by   Mr.    Mosea 
6impson,  W.  Ridgway,  Ksq.,  Mr.  John  Richards, 
^nd  Mr.  Wm.  Ellis,  from  Burslera.     Much  good 
"•peaking  was  the  result,  but  just  as  the  meeting 
was  about  to  come  to  some  definite  conclusion 
Ihe  arrival  of  a  body  of  military  put  a  stop  to  any 
further  proceedings,  but  not  before  the  Chartists 
had  passed  a  vote  for  the  whole  Charter.     Mr. 
Ridgway  earnestly  requested  the  meeting  to  stand 
firm,  as  it  was  a  legal  public  meeting  conducting 
Itself  in  a  peaceable  manner,  and  that  the  mili- 
tary  bad  no  right  to   interfere.     A  magistrate 
was  with  the  military  (I  hear  a  rev.)  and  he,  in 
true  character,  ordered  the  meeting  to  be  dis- 
persed, which  was  done.     The  rev.  gentleman 
then  read  the  Riot  Act,  and  gave  strict  orders 
that  all  persons  found  in  the  streets  should  be 

arrested. 

«*  I  have  also  omitted  to  state  that  there  are 
pawnshops  in  the  townships  of  Hanley  and  Shel- 
ton, and  a  number  of  persons  of  both  sexes,  but 
mostly    females,   surrounded  the  pawnbrokers, 
demanding  the  goods  which  they  had  pledged, 
and  though  several   persons    addressed    them, 
urging  that  it  would  be  unjust  in  them  to  take 
back  by  force  what  they  had  pledged  unless  they 
paid  the  money  they  had  on  those  goods,  yet  the 
women  would  have  no  nay  ;  their  clothes  they 
would  have,  and  being  emboldened  by  consider- 
able numbers,  forced  their  way  into  the  pawn- 
•shops  and  served  themselves,  getting  not  iheir 
■own  property  but  anything  that  came  to  their 
hands,  and  taking  many  things  belonging  to  other 
persons.    This  morning  i  witnessed  a  spring  cart 
full  of  females,  guarded  by  both  horse  and  foot, 
taken  to  Newcastle :  and  some  men  on  foot,  be- 
tween the   sections  of  infantry,  were   likewise 
taken  to  the  fame  place  for  examination  before 
the  magistrates,  and  no  doubt  but  most  of  them 
■'  will  be  committed  for  trial  at  the  next  session?. 

**  In  my  last  I  stated  that  two  men  were  killed 

.    at  Rurslem,  it  is  now  certain  that  one  was  shot 

'    dead,  the  other,  though  very  seriously  wounded, 

.  may  still  recover  ;  his  name  is  Jerrold,  a  brick- 

'  layer  at  Stoke -upon-Trent." 

ITow,  you    will    judge    for  yourselves 


'  what  could  be  the  meauisg  c 
"  The  God  of  battle/'  and  this  allusion 
to  the  inutility  of  bavcmets,  which  I  read 
from  the  paper  itaelf.  It  is  mockery  to 
tell  us  that  this  was  a  mere  tribate  of 
adoration  to  the  God  who  governs  ail 
events ;  a  mere  expression,  as'  Mr.  DumdM 

.  has  it,  "  to  the  great  Being  who  decidt^j 

'  contests  of  the  strong,"  and  means  nothing. 
Gentlemen,  what  was  it  calculated  to  pro- 
duce p     I  will  tell  Tou  what  it  did  produce. 

j  In  page  eight  of  the  same  paper  in  which 
the  explanatory  leading  article  is,  tou 
have  this  statement : — 


-  DEWSBURY. 

I 

I  •'  WedneadsT 

**  While  I  am  now  writing,  the  tura-ovits  asv 
just  returned  to  town  ;  there  cannot  be  less  thaa 
twenty  thousand — all  sober,  steady,  stxa^kt- 
forward  men — who  apparently  seem  more  de- 
termined than  ever  for  the  general  stand.  Tbey 
have  been  round  to  Ossett,  Horbarr,  Healey, 
Middletown,  and  Thomhill,  where  they  have 
stopped  all  hands  without  the  least  intemptiac. 

*<The  authorities  hare  been  sitting  all  day 
i  swearing  in  anybody  they  could  for  apeeial 
constables. 

"The  mUlowners  of  Batley  have  eompeikd 
their  men  to  be  sworn  in  as  special?,  so  as  they 
can  commence  work  in  the  morning  ;  bat,  a$ 
far  as  I  can  learn,  the  assembled  tum-oats  in 
the  town  are  determined  to  resist  it. 

**  The  town  is  completely  in  the  hands  of  the 
tum-outs — all  peactrable." 

All  peaceable,  gentlemen !    Is  that  the 

Eeace  that  is  meant  by  the  words  "  peace. 
kw  and  order,"  which  you  find  on  the 
executive  placard  P  All  peaceable  *  Yea. 
because  they  have  it  entirely  their  own 
way. 

**  The  town  is  completely  in  the  hands  of  the 
turn-outs — all  peaceable.  But  I  am  afraid,  S 
any  interruption  be  offered,  it  will  not  be  for 
long,  as  they  appear  determined  to  have  their 
object  before  they  return  to  work  again.'* 

I  do  not  think  it  necessary,  my  Lord, 
to  read  more  of  this.  I  have  called  your 
attention  to,  I  think,  six  or  seven  para- 
graphs, which  I  have  marked,  but,  ^ntle- 
men,  take  the  whole  paper  and  read  it  for 
yourselves,  and  say  whether  you  believe 
that  the  words  *  *  peace,  law,  and  order,"  do 
really  mean  peace,  the  protection  of  the 
law,  and  the  preservation  of  order,  such 
as  every  man  in  this  country  has  a  right 
to  demand  from  those  that  govern  the 
land,  and  from  the  authorities  of  ^\t 
country,  to  protect  him  in.  But  ther  is 
another  paragraph  which  I  cannot  I  Ip 
calling  your  attention  to.  Here  is  a  pi  a- 
graph  by  one  Thomas  Coojfer,^  Agai  st 
him  it  is  no  evidence ;  but  it  is  evide  ce 
against  the  proprietor  and  editor  of  le 
paper.  I  beg  to  call  your  attention  to  le 
heartless,  hypocritical,  sneering  ton*   le 
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has  adopted.  Cooper  is  supposed  to  say 
that  he  went  on  to  Stafford : — 

"  In  the  afternoon,  I  got  on  by  railway  to 
StaflFord.  I  found  matters  in  a  somewhat  critical 
condition  in  this  Tory-ridden  borough.  Mason 
and  his  companions  in  tribulation  are  confined 
in  the  gaol  here ;  one  hundreil  and  fifty  colliers 
had  been  also  lodged  in  it  wiihiu  the  week — 
troops  of  soldiers  had  been  marched  into  the 
town— additional  rooms  were  being  built  to  the 
gaol — cannon,  it  was  said,  was  to  be  planted 
upon  the  extreme  towers  —  and  everything 
looked  so  threatening,  that  when  the  friends 
here  took  a  bill  to  the  printer,  announcing  my 
lecture,  he  did  not  dare  to  print  it. 

"  Great  fears  were  entertained  that  I  would  be 
apprehended  if  I  dared  to  stand  up  in  the 
market-place  that  night.  However,  when  seven 
o'clock  had  struck,  there  I  was — mounted  on  a 
famous  long  bench,  procured  by  the  friends. 
The  superintendent  of  police  tibien  took  his 
station  close  by  my  right  elbow,  the  Tory 
gentry  and  ladies  threw  up  their  windows  to 
listen  and  hear  the  rebel  Chartist  commit  him- 
self, and  to  see  him  pounced  upon  and  I  tome 
away  in  the  dirty  claws  of  the  raw  lobsters. 
But  no  I  I  showed  how  excellent  it  was  to  have  a 

*  Sweet  little  silver-voiced  lady,' 

and  pay  our  million  and  a  quarter* yearly  to 
support  herself  and  her  establishment.  I  de- 
monstrated that  loyal  Chartists  knew  the  land 
would  he  ruined  if  the  civil  list  were  not  kept 
up,  and  that  working  men  would  all  weep  their 
eyes  sore  if  Adelaide  were  to  be  bereft  of  her 
100,000/.  a  year.  I  denounced  any  ragged 
shoemaker  (Stafford,  like  Noithampton,  you 
know,  my  brave  Shakspearians,  is  a  famous 
fihoemaking  town)  as  a  stupid  fellow  if  he  dared 
to  talk  about  his  aged  grandmother  being  in  a 
bastile  and  vegetating  on  skilly,  while  the 
Dowager  had  three  palaces  to  live  in.  The 
satire  completely  blunted  the  talons  of  the 
blue-bottle;  his  hard  face  relaxed,  his  teeth 
separated,  and  at  length  he  grinned  outright, 
while  the  host  of  shopmates  burst  into  laughter. 
"  Well — what  was  to  be  done  ?  I  could  not 
be  taken  up  for  treason,  for  my  words  " — 

Words,  words,  words, — 

"  were  ultra-loyal,  %vith  a  witness  I  Three  vil- 
lainous red-coats,  standing  in  the  crowd,  soon 
solved  the  difficulty  ."(a) 

That  is  an  instance  of  the  hypocritical 
purposes  for  which  certain  language  can 
be  adopted.  !Now,  gentlemen,  I  have  a 
word  or  two  to  say  upon  the  result  of  this 
trial.  I  have  taken  some  pains  with  the 
evidence,  and  I  want  to  state  to  you  the 
effect  of  it.  The  executive  placard  was 
got  out  of  the  printer's  hands  on  the 
evening  of  the  ICth,  but  it  does  not  appear  j 
to  have  been  very  much  abroad  in  Man-  i 
Chester  till  after  the  17th.  Now  I  beg  to 
tell  you  the  names  of  the  places  where 

(o)  Extract  from  a  letter  printed  in  the 
Northern  Star  of  August  20,  purjjorting  to  be 
addressed  by  Thomas  Cooper,  to  the  Shake- 
sperian  Brigade  of  Leicester  Chartists,  from 
Manchester,  August  17. 


that  paper  was  made  a  rallying  watch- 
word, not  of  what  I  call  peace,  law,  and 
order,  bnt  of  violence :  Manchester,  Stock- 
port, Hyde,  Mottram,  Oldham,  Roy  ton, 
Todmorden,  Rochdale,  Burnley,  Bacup, 
and  Blackburn ;  eleven  places  in  all.  In 
every  one  of  those  places  a  copy  of  that 
resolution  appeared.  Lotus  see  the  effect 
of  it.  Before  the  march  on  Manchester 
the  stopping  of  the  mills  had  been  com- 
paratively at  a  few  places,  but,  from  the 
9th  of  August,  you  will  find  most  of  the- 
acts  of  violence  occurred.  The  attack  on 
the  Stockport  Workhouse  was  after  that — 
I  think  on  the  11th.  Acts  of  violence 
were  also  committed  after  that  act  in 
Mottram,  WooUybridge,  Broadbottom, 
Glossop,  Todmorden,  Rochdale,  Burnley, 
Haslingden,  Padiham,  Skipton,  Black- 
bum,  and  Preston.  But  what  was  the  effect 
of  the  placard  ?  Why,  in  all  the  places 
in  which  considerable  violence  occurred, 
the  damage  was  done  after  the  publication 
of  the  placard.  Shipley* s  case  was  after 
the  placard. 

O'Connor:  That  wa«  on   the    10th    of 
August. 

Attorney  General:  It  was  on  the  26th  or 
30th.  Cooper's  was  on  the  24th.  There 
were  several  other  acts  of  violence  com- 
mitted as  the  effect  of  the  publication  of 
that  placard.  It  was  industriously  circu- 
lated over  the  country.  By  whom  P  By 
those  who  put  it  forth.  There  was  none- 
else  to  do  it.  It  did  great  mischief.  It 
altered  the  tone  and  general  conduct  of 
the  tarn-outs ;  and  they  conducted  them- 
selves not  with  the  same  respect  for  pro^ 
perty  and  life,  and  feeling,  as  they  did 
before.  I  beg,  gentlemen,  now  to  call  your 
attention  to  another  paragraph  which  I 
have  read  from  that  paper,  as  explaining- 
the  meaning  of  the  terms  **  peace,  law, 
and  order."  These  words  meant — * '  Alarm, 
terrify,  intimidate;  go  in  such  numbers 
as  to  be  irresistible,  but  do  not  destroy 
property,  for  that  may  bring  you  within 
the  vengeance  of  the  law.  Property  is 
protected  by  Acts  of  Parliament.  Do  not 
destroy  it ;  but  go  and  intimidate  as  much 
as  you  please."  But,  gentlemen,  have  you 
not  evidence  that  affects  everybody  who 
was  present  at  that  conference  meeting  ? 

[The  Attm-ney  Ge^ieral  reviewed  the  evi- 
dence affecting  several  defendants.  If 
SchoUfield  knew  the  purpose  of  the  dele- 
gates on  the  17th,  he  is  responsible  for  the 
use  to  which  his  chapel  was  put.] 

Several  of  the  persons  who  attended 
these  meetings  were  themselves  mem- 
bers of  the  conference  at  Manchester. 
The  mob  marched  to  Manchester.  Man- 
chester became  one  scene  of  riot  and 
confusion.  Meetings  took  place  on  the 
16th  and  17th.  On  the  17th  the  con- 
ference adopted  their  resolution  and  ad- 
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dress  appended  to  that  dan&;erous  placard    cffecU  of  this  conspiracr.     If  acjone  k 
— the  address  of  the  executive,  which  calls    ot!ended  with  the  word  coD8piraM:y»  I  do 
upon  the  |)eoplo  to  appeal  to  the  God  of    not  want  to  confine  myself  to  it,  bat  it  is 
battle.     The  strike  went  on,  and  coutinued    a  lep^l  expression  defining  a  certain  crime. 
for  at  least  a   fortnight  or  three  weeks    It  is  the  combining  toother  by  act.  and 
after  that  period.     And  when  it  is  said    condact,  and  co-operation*  to  prodace  a 
that  the   presence    of    any   one    person,    cerUiin  result.     Yon  will  judge  for  Tonr- 
however  extensive  his  influence  might  be    selves,  whether  you  can  entertain  a  oonbt 
among   the    lower    orders ;    or    however    that  the  defendants  whom.  1   first  nazoed 
popular  and  deservedly  esteemed  he  mipht    did  go  about  from  place  to  place  to  pr;>- 
be  for  acts  of  kindness  or  zeal  on  their    duce  such  a  resnlt.     As  to  some  of  tbem, 
behalf;  or  however  much  he  might  have    it  would  be  ridiculous  to  call  your  atten- 
won   their  confidence — I   put   it   to    you    tion  for  a  moment  to  the  evidence  against 
whether  the  presence  of  any  such  person    them  ;  but  the  great  point  is  this,  what 
had  the  etl'ect  of  putting  an  end  to  those    think  you  of    the  conference  ?       If  you 
tumults?      Whether   they  wore  not   put    think  the  executive  placard,  the   resolu- 
down  by  the  authority  of  the  law  ?     And    tion  and  address  of  the  conference,  «m- 
whotherwithoutthat  authority  they  would    sistent  with  peace,  law,  and  order,  then 
have  ceased?     Whether  without  the  exer-    do  the  defendants,  who  were  present  at 
cise  of  that  authority  they  would  not  have    that  conference,  the  justice  of  acquitting 
terminated  probably  in   a  civil   war  ?     I    them.     But  looking  at  the  whole   scope  of 
charge  that  the  conduct  of  that  conference    these  documents,  and  the  paragraphs  which 
at  Manchester  was  adopted  for  the  purpose    I  have  read  to  you  from  the  Northern  Star, 
of  using  language  to  advance,  extend,  and    it  will  be  for  you  to  say  whether  you  can 
enforce  that  strike,  which  strike  frequently    acquit  them,  or  find  them  guilty, 
exhibited  itself  in  great  violence  and  in        Other  topics  have  been  introduced  with 
lawless  disregard  of  the  rights  of  property,    which  I  have  nothing  to  do.  I  have  nothing 
and   the    constituted    authorities — as    an    to  do  with  the  high  names  and  great  an- 
overpowering,     intimidating     superiority    thorities  which  have  severally  sapported 
that  none  could  withstand ;  and  then  they    either  universal  suffrage,  vote  by  ballot, 
call  that  peace,  law,  and  order.     Gentle-    or  annual  Parliaments.     I  know  there  are 
men,  the  charge  in  the  indictment  is  for    great  names  for  all  these  points  of  the 
conspiring — that  is,  for  agreeing  together    Charter.     And   then   there   are   electoral 
to  produce  a  change  in  the  constitution  j  districts,   payment  of  members,   and   n) 
by,  among  other  things,  intimidation.     It    property  qualification.    No  property  quali- 
is  not  necessary  for  me  to  bring  home  to    tication  exists  in  Scotland,  and  the  prac- 
those  individuals,   some    of    whom,    like    tice  is  recognised,  as  has  been  observed. 
Cooper,  may  have  been  ready  to  fight —    elsewhere.     I  care  not  if  people  go  abont 
others  to  put  a  bold  front  on  and  intimi-    endeavouring  to  promote  measures,  most 
date— it  is  not  necessary  for  me  to  show    beneficial  and  philanthropic  as  they  think, 
that  all  had  contemplated  what  was  done,     but  most  mischievous  as  others  think  ;  but 
It  is  necessai^y  for  you  to  consider  that    I  say  they  have  no  right  to  produce  that 
there  was  a  general  combination  of  persons    state  of  things  which  others  think  contrary 
to  go  from  place  to  place  to  alarm,  terrify,    to  the  safety  of  the  commonwealth.     The 
and  intimiaate  so  as   to   stop  labour.     I    question  is,  are  we  to  live  under  the  safety 
believe  that  that  conference  at  Manches-  ,  of  the  laws,  is  property  to  be  protected, 
ter,   with   Mr.    O'Connor  at   their    head,    or  are   we   to  be  at  the  mercy  of  large 
thought  the  time  was  come  when  certain    bodies  of  people  moving  from  place    to 
language  might  be  used  to  accomplish,  by    place  ?     Their  conduct  I  admit  was  charac- 
intimidation  and  cessation  from   labour.  ^  terised    by  exemplary  forbearance,   they 
that  change  iu  the  constitution  which  has    used  the  despotic  authority  they  had  as- 
been,  in  the  course  of  this  inquiry,  so  fre-    sumed  with  great  forbearance.     I  have 
quently  adverted  to.  little  to  do  with  the  speculative  opinions 

Why,  gentlemen,  could  there  be  a  stronger    of  political  economy;  I  daresay  no  nuui 
proofof  the  intimidation  that  was  used  than  |  more  respects  the  right  of  the  poor  man 
the  evidence  adduced  respecting  those  li-  |  to  his  labour,  which  is  his  property.     It 
cences  which  were  given  for  the  carrying  j  is  property,   and   it  is  this  you  have       » 
on  of  labour  ?     One  man  was  allowed  to  |  protect,  you  have  to  enable  the  poor  i 
make  mourning,  and  another  was  allowed  i  to  labour  as  he  thinks  proper,  and  noi      • 
to  prevent  goods  from  being  damaged  by  I  be   told  by  his   fellow  men,  whether 
leaving  them  in  an  unfinished  state.    There  '  shall  labour  or  cease  to  labour  in  ordc      » 
are  two  other  classes  of  cases,  one  man  j  further  some  political  object  about  wl 
said  it  should  be  mentioned  to  the  meeting  \  he  may  think  nothing.     Labour  is  as  m 
in  the  morning,  in  order  that^  they  might  I  property  and  as  much  entitled  to  pro! 


approve  of  what  was  done.    This  was  one 
or  the  most  alarming  indications  of  the 


tion  as  the  estate  of  the  wealthiest  i 
loftiest  peer  in  the  realm.    After  all,  t 
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is  the  difference  between  what  is  com-  i  is  with  mnch  of  the  misery  that  probably 
monly  called  property  and  labour  ?  Labour  j  may  have  contributed  to  it.  But  your 
is  the  property  of  to-day ;  that  which  you  duty  is  not  to  deal  with  questions  of  corn- 
may  leave  to  your  children  after  you  is  I  passion,  but  to  deal  with  truth.  As  I  said 
the  labour  of  yesterday.  The  labour  of  at  Monmouth,  so  also  I  am  prepared  to 
to-day,  if  it  has  produced  anything  that ,  say  now,  **  If  you  can,  with  truth,  give  a 
can  be  laid  by,  becomes  capital  ;  eo  that  I  verdict  of  not  guilty,  be  it  so ;  discharge 
in  reality  there  is  a  common  interest  in  that  pleasant  duty.  But  if,  when  you 
the  protection  of  labour  and  property ;  for  I  come  seriously  to  reflect,  casting  aside  all 
property  is  the  representative  of  labour,  ,  political  questions — aye,  gentlemen,  and 
end  laboar  is  the  only  property  which  the  all  questions  of  political  economy — and 
poor  man  can  command.  These  great  looking  fearlessly  but  Rrmly  and  steadily 
elements  of  society  are  not  to  be  set  in  ,  to  the  simple  discharge  of  your  duty,  if 
hostile  array  against  each  other.  It  is  you  find  that  there  was  intimidation  out 
perfectly  true  also  that  without  labour,  ,  of  Manchester  for  the  purpose  of  producing 
what  is  called  capital  may  be  valueless,  j  a  political  change,  then  those  who  took 
It  is  just  as  true  that  in  an  advanced  state  part  in  that  intimidation  must  of  necessity 
of  civilisation  labour  would  be  quite  as  be  found  guilty.  And  if  you  hnd  that  in 
valueless  if  there  were  not  capital  to  give  i  Manchester  there  were  persons  who,  while 
it  employment.  These  two  great  elements  the  excitement  raged  at  the  highest,  used 
of  the  high  state  of  cultivation  in  which  '  language  on  which  you  can  put  no  other 
we  are  placed  oughli  not  to  be  set  in  \  construction  than  that  it  was  their  inten- 
hostile  array  against  each  other.  The  one  i  tion  to  encourage  and  incite  others  to  that 
is  necessary  to  support  the  other.  Neither  j  course  of  intimidation,  then,  gentlemen, 
can  do  without  the  other.  I  trust  in  God,  j  it  will  be  your  duty  to  find  them  also 
gentlemen,  that  the  lesson  of  to-day,  so  ;  guilty  of  that  charge.  They  are  bound  up 
far  as  this  inquiry  is  capable  of  affording  |  with  the  others  in  the  evidence,  and  they 
one,  will  go  forth  to  the  world.  Let  it  be  !  cannot,  because  they  were  not  on  the  spot, 
understood  that  labour  and  property  ought  escape  the  consequences  of  their  own  acts, 
to  have  one  common  protection,  and  ought  and  their  own  incitement,  if  you  believe 
both  be  directed  to  the  common  end  of  all, 


that  those  acts  and  that  incitement  were 
the  happiness  of  the  community,  and  the  adopted  for  the  purpose  which  this  indict- 
glory  of  God.     I  hear  complaints  made  of  '         ^      ■    ^»  -rrr.., 

the  state  of  the  poor,  and  comparisons 
made  to  the  disadvantage  of  the  rich.  I 
will  pass  over  these  things,  gentlemen.     I 


ment  imputes  to  them.  With  these  obser- 
vations I  leave  the  case  for  the  prosecution 
in  your  hands,  fully  satisfied  that  you 
have    given    the  utmost    patience    to    it 


know  not  what  your  feelings  may  be,  but  j  during  the  whole  course  of  the  inquiry, 
when  I  heard  the  intelligence,  when  I  i  An  expression  from  one  of  you  was,  I 
heard  the  eloquence — for  frequently  it  was  I  believe,  quite  misunderstood,  and  his 
eloquent — when  I  heard  the  s}jeeches  that  I  Lordship  was  called  upon  to  record  it. 
have  been  made,  I  cannot  but  feel  dis-  As  I  understand,  it  was  simply  an  inquiry 
posed  to  be  proud  of  the  talent  of  the  whether,  as  my  Lord  had  taken  notes  of 
defendants,  and  of  the  effect  of  the  educa-  ;  that  which  was  evidence  in  the  case,  the 
tion  of  the  working  classes  of  this  country,    jury  were  required  to  take  notes  of  that 


We  heard  much  yesterday  that  we  must 
admire  and  approve  of,  in  point  of  talent 
and  in  point  of  tone  ;  and  I  shall  not  now 
stop  to  quarrel  with  some  expressions 
which  I  wish  had  been  spared ;  expres- 
sions carrying  too  much  of  a  lone  of  de- 


which  was  not  evidence  in  the  case.  That 
was  the  way  in  which  I  understood  it. 
And  I  mention  it  because  we  must  all 
agree  that  you  have  paid  the  utmost  at- 
tention, and  have  exhibited  the  highest 
qualities,  that  jurymen  could  exhibit  during 


fiance.  I  agree,  gentlemen,  with  what  was  so  long  and  so  painful  an  investigation, 
said  by  Chief  Justice  Tindal,{a)  that  one  Certainly  I  believe  everybody  has  observed 
should  not  too  captiously  weigh  expres-  the  impartiality  of  the  bench,  an  impar- 
sions,  the  probable  import  of  which  was  tiality  which  everybody  in  this  Court  must 
nothing  but  to  communicate  that  the  man  ,  believe  worthy  of  all  imitation  ;  perhaps  I 
who  uttered  them  was  of  a  spirited  and  i  may  be  allowed  to  say,  in  the  presence  of 
independent  mind.  I  watched  the  speeches  his  Lordship,  that  his  conduct  has  been 
of  the  defendants,  speech  after  speech,  and  i  above  all  praise,  and  has  drawn  forth  ex- 
I  say  now  that  the  language  uttered  by  j  pressions  of  approbation  from  all  parties, 
me  at  Monmouth,  in  reference  to  Frost,  is  I  In  the  course  of  this  long  and  painful  in- 
equally  applicable  to  the  present  case.  I  Quiry  I  have  endeavoured  to  discharge  the 
There  is  no  price  at  which  it  would  not  be  |  uuty  imposed  on  me  without  mixing  up 
worth  while  to  purchase  the  innocence  of  ;  with  the  prosecution  anything  that  might 
-all  the  defendants,  mixed  up  as  their  guilt    occasion  harshness  of  feeling,  or  give  any 

offence  to  any  person  present  or  absent. 

(a)  Below,  p.  1413.  ;  This  is  the  spirit  in  which  a  prosecution 
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ought  to  be  conducted.  It  now  remain?  '  thiR  obaerrstion  to  guard  mTself 
for  you  merely  to  hear  the  direction  of  his  laying  down  a  rule  that  nothing  \&  can- 
Lordship  on  thoijc  ]x>ints  of 'law  that  are  spiracy  but  what  comes  within  this  defini- 
cnnnectcd  with  thiH  case,  and  I  feel  satis-  tiuu.  I  define,  in  this  case,  conspiracT  to 
fied  that  you  will,  in  the  face  of  this  great  be  a  combination  of  two  or  more  peracHia, 
county,  and  before  the  public,  who  very  either  to  do,  or  cause  others  to  do,  an 
likely,  as  has  been  observed,  are  watching  illegal  act,  or  to  bring  about  a  legal  act 
with   considerable   anxiety   the   result   of    by  illegal  means. 

this  important  inquiry,  you  will  fearlesj^ly.  In  this  indictment  there  were  orig^biallj 
and  without  prejudice  against  any  of  the  nine  counts.  Two  of  them  were  put  out 
defendants,  or  favour  towards  the  Crown  ■  of  the  question  because  they  did  not  relate 
— but  still,  remembering  the  solemn  duty  to  a  conspiracy ;  so  that  there  remained 
3'ou  have  to  discharge,  and  rememl)ering  seven  different  counts,  or  charges  relating 
that  you  are  bound  by  your  oaths  to  dis-  <  to  conspiracy  only.  I  shall  in  the  first 
charge  that  duty  to  the  public,  as  well  as  place  show  what  these  counts  are«  and  I 
to  the  defendants — yon  will  deliver  that  ,  think  I  shall  be  able,  practically,  to  reduce 
Terdict  which  in  justice  and  truth  you  I  the  number  much  below  seren,  because 
can  reconcile  to  your  conscience  by  the  several  of  them,  in  tinth,  turn  oak,  in 
evidence  you  have  heard.  ,  refereui^e  to  the  evidence,  to  be  preciaelT 

I  the  same.    The  first  count  charges — 

Summing  up.  i  .,  ^,   ^  „  ^,^  ^ ,,      . ..  ^    ^ 

I  "  that  Feargus  O  Connor,  together  with  dirers 

[ROLFE,  B.,  began  by  explaining  the  law  i  other  evil-disposed  perbons  to  the  jaran  oa- 
01  conspiracy  to  the  jury.]  known,"  (that  is  to  the  grand  jarj  )  "  betwcs 

Gentlemen,  you  have  been  told,  over  I  t^e  1st  of  Aufirust  and  the  Ut  of  September  latf, 
and  over  again,  what  no  doubt  is  the  fact,  '  jula'^^nlly  did  conspire,  confederate,  and  agree 
that  what  these  defendants  stand  charged  ^v  <»"«f  ♦«  ^  hrong^ii  together  diyers  anlaw. 
with  is  the  crime  of  conspiracy,  and  with  ,  fl*^'  turn  ultuoiis  and  "o'«"^»f^«»W,«  of  sedi- 
.,     .       1     /   V     mu  \v  •    •   «ii^  ^i.u         tious  and  evil-disposed  persons,  and  or  foremf 

that  only  .(a)  There  were  originally  other  ^^^  compelling  di\^rs  ofHer  Majesty''*  p«r^ 
charges  m  the  indictment,  which  It  18  not  ^^,^  subjects^  being  then  employed  in  Aea 
necessary  to  discuss,  as  they  have  been  respective  trades,  to  denst  and  to*  depart  from 
witharawn.  VVhat  I  would  now  call  your  their  work,  and  by  divers  seditions  and  inflam- 
attention  to  is  thc^  charge  of  conspiracy,    matory  Hpeeches.  libels,  placards,  and  other  pub- 


lications, to  create  alarm,  discontent,  aud  oonfa* 
sion,  with  intent  thereby  unlawfully  to 


and  that  alone.    What,  then,  is  that  act, 
or  those  acts,  which,  in  the  eye  of  the  law, 

constitute  conspiracy.  It  has  been  said  ;  nnd  bring  about  a  change  in  the  laws  and  Coti- 
that  there  is  gi-eat  diflSculty  on  this  sub-    stitotiou  of  this  realm." 

ject,  and  great  confusion  in  explaining  That  is  the  first  count.  The  second 
what  constitutes  conspiracy.  I  do  not  see  |  count  is  exactly  the  same,  except,  that 
those  difficulties  to  the  same  extent  as  instead  of  enumerating  the  different  modes 
they  have  been  suggested  by  others.  '  of  violence  by  which  they  are  charged 
Doubtless  cases  may  arise  in  which  it  ;  with  endeavouring  to  carry  their  object 
might  be  difficult  to  say,  if  certain  acts  i  into  effect,  the  count  states  that  they  did — 
constitute  conspiracy,  why  they  do ;  but,  |  « conspire  by  force  and  violence  and  creating 
in  the  present  case,  there  can  be  no  diffi-  !  alarm." 


cnlty  at  all ;  because,  for  the  purpose  of 
this  investigation,  it  is  quite  sufficient  for 
us  to  define  conspiracy  as  being  a  combi- 


That  was  meant  to  meet  the  possible  case 
of  the  prosecution  proving  a  conspiracy  to 
cause  a  change  in  the  laws  and  constitution 


nation  of  two  or  more  persons,  either  to  i  of  the  country —which  here  means  to  make 
do,  or  to  cause  others  to  do,  an  illegal  act,  i  the  Charter  become  the  law  of  the  land— 
or  to  bring  about  a  legal  act  by  illegal    but  failing  to  prove  anything  like  intimi- 
means.     You  must  not  understand  me,  in  ,  dating   the  workmen.      But  it    is    quite 
stating  that,  as  laying  down,  as  a  general  i  clear,  that,  if  there  had  been  a  conspiracy 
proposition,  that  nothing  can  be  a  con-    to  cause  a  change  in  the  laws  and  con- 
spiracy which  does  not  come  within  such  \  stitution  of  the  country,  and  violence  was 
a  proposition.    Any  of  you  may  choose  ,  used  for  that  purpose— that  violence  would 
not  to  deal  with  John  Smith,  the  baker,  ,  consist  in  stopping  labour.     As  it  is  clear, 
but  if  all  of  you  combine  together  not  to  |  however,    from    the    evidence  produc"'' 
deal  with  him,  but  as  far  as    you  can    that  the**  force  and  violence  "here  char 
prevent  others  from  dealing  with    him,  |  means  the  intimidation  of  other  pew 
that  would  not  be  an  illegal  act,  but,  no  ,  and  preventing  them  from  pursuing  tl 
doitbt,  it  would  bo  a  conspiracy.     I  make  i  occupations,  this  count  is  substantially 
'(a)  The  fourth  and  fifth  counts   on  which    8"™©  *s  the  first,  and  you  are  therefore 
some  of  the  defendants  were  convicted  are  not  !  dismiss  it  from  your  consideration.     'I 
for  conspiracy  ;  but  the  learned  judge  treats  the    grand  charge  is   contained  in  the  tl 
third  and  fourth  counts  as  substantially  the  same,    count — that  the  defendants  conspired 


below,  p.  1201. 


gether  by  seditions  placards,   riots. 
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tamults  in  the  country  to  bring  about  a 
change  in  the  laws  and  Constitution.    The 
framerB  of  this  third  count  probably  said 
this:  **  We  may  fail  in  making  out  that 
these  disturbances  and  'turn  outa'  were 
occasioned  by  any  conspiracy  of  this  sort ; 
it  may  turn  out  tnat  the  strike  and  tumults 
which  took  place  were  the  result  of  some- 
thing with  which  the  conspirators  "  (if  we 
may  call  them  conspirators)  "had nothing 
to  do  ;  and,  in  order  to  meet  this,  we  will 
put  the  charge  in  another  shape."    They 
state  that,  at  the  period  in  question,  divers 
evil-disposed  persons    had   tumultuously 
assembled,    and,   by    force    and    threats, 
forced  the  subjects  of  Her  Majesty  to  leave 
their  occupations,   and  thereby  impeded 
divers  trades,   to  the    great    terror  and 
alarm  of    Her    Majesty's    subjects — and 
then  the  third  count  charges  that  Feargus 
O'Connor  and  the  other  defendants  con- 
spired to  aid  and  assist  the  same  evil- 
disposed  persons  to  combine  in  unlawful 
assemblies,  to  create  alarm,  and  by  reason 
thereof  to  bring  about  a  change  in  the 
laws    and    Constitution.     The   charge  is 
similar  to  the  first  charge,  except  that  it 
does  not    charge    the  conspirators  with 
being  the  originators  of  the  tumults  and 
confusion,  it  charges  the  conspirators  with 
having  combined  to  aid   and  assist  the 
"  turn-outs  "  in  their  unlawful  assemblies, 
and  unlawful  turning  out  of  work,  and  so 
effect  a  change  in  the  laws  of  the  country. 
You  will  seo  that  there  is  little  difference 
between  them.     The  third  count  charges 
that  others  having  originated  the  outrages, 
the  defendants  conspired  together  to  aid 
and  assist  them  in  the  prosecution  of  their 
design.     Then  the  fourth  count  merely 
varies  the  third  in  an  immaterial  way.     It 
omits  the  word  "conspiracy  "  altogether, 
but  charges  the  defendants  with  "  aiding 
and  assisting."     I  do  not  think  there  is 
a  material  difference  between  the  two.    If 
a  number  of  persons  do  *'  aid  and  assist," 
it  is  not  exactly  the  same  thing  as  **  con- 
spiring to  aid  and  assist,"  but  the  difl'er- 
ence  is  so  slight,  that  I  think  I  shall  be 
aiding  you  in  putting  it  out  of  considera- 
tion.   The  charges  in  the  first  four  counts 
substantially  are:— 1st.   That  the   defen- 
dants conspired  by  force  and  violence  to 
bring  about  a  change  in  the  laws  and  Con- 
stitution; and,  2nd,    that  others  having 
caused  workmen  forcibly  to  depart  from 
their  labour,  the  defendants  conspired  to 
aid,  assist,  and  encoui-age  them  in  con- 
tinuing the   violent  stopping  of  labour, 
in  order  thereby  to  bring  about  a  change 
in  the  laws  and  Constitution. 

The  fifth  count  varied  the  charge  in  a 
different  form.  In  one  view  of  the  case 
this  count  is  exceedingly  important,  and 
demands  your  particular  attention.  It 
states  that  Feargus  O'Connor,  with  divers 


persons  unknown,  conspired  (sic)  (a)  to 
excite  the  Queen's  subjects  to  disaffection 
and  hatred  of  her  laws.  Standing  alone 
that  is  nothing  ;  these  are  mere  idle  words. 
You  cannot  charge  persons  with  exciting 
hatred  to  the  laws — for  how  is  that  done? 
You  must  have  that  explained.  By  what 
means  is  that  done  ? — ^you  must  not  put  that 
out  of  the  Question — by  endeavouring  to 
persuade  ana  encourage  the  Queen's  sub- 
jects to  unite,  confederate,  and  agree  to 
leave  theit  employments,  and  produce  a 
cessation  of  laoour  through  a  large  por- 
tion of  the  realm,  with  intent  thereby  to 
bring  about  a  change  in  the  laws  and 
Constitution. 

The  charge  here  against  the  defendants 
is,  that  they  endeavoured  to  persuade  per- 
sons engaged  in  trade,  and  otJiers  engaged 
in  labour,  to  cease  from  their  labour  till 
the  Charter  (for  that,  in  short,  is  what  is 
meant  by  "  a  change  in  the  laws  and  Con- 
stitution ")  should  become  the  law  of  the 
land.  This  count  differs  from  both  the 
former  charges  in  this  material  ingredient 
— that  it  does  not  charge  upon  the  defen- 
dants the  exciting  to,  or  encouraging  of, 
any  violation  of  the  laws  whatsoever; 
unless  merely  persuading  workmen  not 
to  work  till  the  Charter  becomes  law,  be 
of  itself  criminal. 

Now,  gentlemen,  you  have  heard  it  stated 
by  one  of  the  learned  counsel  at  the  bar,  that 
a  difference  of  opinion  exists  among  very 
high  legal  authorities  as  to  whether,  under 
the  comparatively  recent  Acts  of  Parlia- 
ment passed  on  the  subject  of  combina- 
tions among  workmen — merely  persuading 
people  not  to  work  till  the  Charter  became 
the  law  of  the  land  is,  or  is  not,  criminal. 
For  the  purposes  of  this  inquiry  I  should 
distinctly  tell  you  to  consider  it  criminal, 
for  this  reafion,  that  one  of  the  counts  in 
the  indictment  charges  no  other  criminality 
but  that.  And  if  you  should  be  of  opinion, 
in  reference  to  all  or  any  of  the  defen- 
dants, that  that  is  all  of  which  they  have 
been  guilty,  then  you  will  find  them 
guilty  en  that  count  only  ;  and  it  will  be 
then  for  the  Court  of  Queen's  Bench  to 
say  whether  that  count  does,  or  does  not, 
bring  them  within  anything  criminal  ac- 
cording to  the  true  construction  of  the  law. 

You  are  aware  that  a  great  number  of 
statutes  were  passed  from  time  to  time, 
from  the  earliest  ages,  rendering  any 
combination  among  the  workmen  not  to 
work  under  certain  wages  a  veiy  serious 
offence.  Modem  views  of  political  economy, 

(a)  The  fifth  coont  contaios  no  mentiou  of 
conspiracy,  but  charges  that  Feargus  O'Connor, 
&c.,  together  with  divers  other  persons  unknown, 
"  unlaiirfnlly  did  endeavour "  to  excite  Her 
Majesty's  liege  subjects  to  disaffection,  &c., 
above,  p.  940. 
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and  perhaps  I  am  not  stepping  much  oat  of  shall  not  work  under  20<.  a  week,  and 
my  path  to  say,  very  much  more  enlight-  that  those  of  them  who  cannot  get  thai 
«nea  views,  beg:in  to  prevail  about  twenty  must  be  out  of  work.  Just  in  the  same 
years  ago.  This  question  then  began  to  way  masters  ma}'  meet  together  and  say — 
bemooted,  whether  it  wiis  equal  and  iuipar-  **  We  will  not  give  more  wages  tb^n  so- 
tial  justice  to  allow,  as  the  law  did  within  and-so,  and  if  we  cannot  get  workmen  at 
certain  limils,  employers  lo  meet  together  that  price  we  must  be  content  to  do  with- 
and  say,  **We  will  not  pay  more  than  out  them  and  let  the  work  stop.  Tliat  is 
certain  prices  for  our  work,"  whilst  it  was  the  law.  Everybody  is  perfectly  free  to 
unlawful  for  the  workpeople  to  meet  and  bring  his  capital  into  the  market  on  soch 
Bay,  **Wo  will  not  work  for  less  than  a  terms  as  he  may  think  fit;  and,  on  the 
certain  price.'*  In  order  to  put  both  parties  other  hand,  everyone  has  a  right  to  bring 
on  an  ei^ual  footing  an  Act  of  Parliament  his  labour  into  the  market  on  sucb  terms 
was  then  passed,  the  5th  of  Ge^.  4  c.  95.  as  he  njay  think  fit ;  and,  provided  there 
This  enactment  was  found  immediately  is  no  interference  with  the  free  mtUX  of 
after  it  passed  to  be  extremely  inconve-  others,  the  law,  in  doing  that,  has  dune 
nient  and  inetiectual  for  obtaining  the  all  it  can  do — all  that  "it  ought  to  do. 
object  in  view,  and  consequently  in  the  That  being  the  law,  this  fifth  count  charges 
following  year  (1825)  it  was  repealed,  and  a  the  defendants  with  having  endeAvuured 
new  Act  was  passed  (the  6thGco.  4.  c.  r29.(a)  to  persuade  certain  workmen  engaged  in 
regtdating  tiie  subject ;  and  this  Act  is  the  factories  to  confederate  and  leave  their 
now  the  governing  law  on  this  point.  By  employment,  and  produce  a  cessation  of 
this  Act  all  other  Acts  were  repealed,  and  labour  in  a  large  portion  of  the  realms, 
a  provision  was  introduced  making  it  with  intent  thereby  to  bring  about  a 
highly  penal  for  any  persons  to  meet  change  in  the  laws  and  Constitution, 
together  in  order  by  intimidation,  threats,  [  Now,  the  doubt  that  has  existed  on  this 
or  violence,  to  interfere  with  others  in  the  subject  is  this  : — It  being  lawful  for  pa-- 
exercise  of  their  judgment,  as  to  the  rate  sons  to  meet  together,  where  no  vir»lence 
of  wages  for  which  they  were  content  to  is  practised,  and  determine  not  to  work 
work.  except  upon  certain  terms,  can  it  then  be 

[The  learned  judge  read  the  third  sec-  \  illegal  for  others  to  combine  together  to 
tion.]  persuade  them  to  do  so  ?   It  has  been  sug- 

The  fourth  section  says : —  1  Lrested  that  it  is  illegal ;  first,  because  it 

**  Provided  always,  and  be  it  enacted,  that  this  ;  docs  not  necessarily  follow  that  because 
Act  shall  n(»t  extend  to  suhjeet  any  jKrrsons  to  it  is  legal  for  certain  persons  to  enter  into 
punishment,  who  shull  meet  together  for  the  '  such  an  ftgi'eement,  it  is  therefore  legal 
^ole  purpose  of  consulthifr  upon  and  determining  |  f^^^  others  to  combine  to  persuade  them  to 
the  rate  of  wages  or  i)nces  which  tiie  persons    (jq  so.(a)     I  do  not  know  whether  that  will 


present  at   such  meeting  or  any  of  them   shall 
require  or  demand  for  his  or  their  work,  or  ihe 


come  within  the  law  of  conspiracy  or  not. 
Again,   admitting  a    right    to    persuade 


hours  or  lime  for  which  he  or  they  »^hall  work  ^^^^^^,^  ^^^^  ^^  ^^^y.  ^j^hout  a  certain  rate 
,n  any  manufacture,  trade,  or  bu.n.ess,  or  who  ;  ^^  -^  .^  ^^^  unlawful  to  make  that  a 

shall  enter  into  any  Mgreement^^^v^^^^^^^  meanfof  bringing  about  a  change  in  the 

amonff  themselves,  tor  the  purpose  ot  nxmg  ttie     ,  ,  ^       ^^  ^'      o     t*   „    u  j  u 

rate  of  wag.s  or  prices  which  the  parties  enttring  ;  ^'^^'^  and  Coiistitution  P  It  is  charged  here 
into  such  agreement,  or  any  of  them,  shall  require  ?»  »»  illegality,  and  as  such  we  will  treat 
or  demand  for  his  or  their  work,  or  the  hours  of  ,  i*-  I  thought  it  necessary  that  a  satisfac- 
time  for  which  he  or  they  will  work,  in  any  ,  tory  explanation  of  how  the  matter  stands 
manufacture,  trade,  or  business ;  and  that  pir-  ,  should  be  given  here.  I  have  therefore 
«ons  so  meeting  for  the  purposes  aforesaid,  or  \  explained  what  is  charged  as  an  illegality 
entering  into  any  such  agreement  as  aforesaid,  \  here 

shall  not  be  liable  to  any  prosecution  or  penalty  |  [Having  again  enumerated  the  charges, 
for  so  doing;  any  law  or  statute  to  the  contrary  1  the  learned  judge  continued:]  Gentlemen, 
notwithstanding."(/>)  j  there    is    another    difficulty    which    may 

That  is  the  law  on  the  subject,  and  I  do  present  itself  to  persons  in  your  station, 
not  know  that  I  am  stepping  out  of  my  who  are  not  conversant  with  legal  pro- 
way  in  saying  that  it  is  as  wise  a  provision  i  ceedings— a  difficulty  which  necessarily 
as  could  exist.  Persons  may  meet  together  besets  a  case  of  this  sort, — it  is  this :  that 
for  the  purpose  of  determining  that  they  i  in  order  to  convict  parties  of  the  oftei 

(a)  Extended   by    22    Vict.    c.    34.      Jiep.  |  ^^  ^^^«Plr?^y^   ^^"^^^    T^^^     T^\i 
34  &  35  Vict.  c.  32,  which  statute  wa).  itsdf  i  adopted,  differing  as  far  from  each  ot 
repealed   by  38  &  39  Vict.  c.  86.      Cf.  Connor  I  »»  ^^^  ^ast   is  from  the   west.     And   tl 
y.Kent,  Gibson  v.  Lawson,  Cm  ran  v.   7>c-  \  cannot  be  better   illustrated  than  it  us 
leavan  (1891),  2  Q.B.  i>45.  

(b)  For  history  of  these  Acts  see  Place  MSS.  («)  See  I^eg.  v.  Rowlands  and  Betf. 
27798,  and  Stephen's  Hist.  Cr.  L.  vol.  3,  p.  205,  Vujfield,  5  Cox.  C.C.  436  and  504  :  22  V 
^c,  c.  34,  and  above,  p.  1203(n). 
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the  evidence  in  the  present  case.  The 
charge — be  it  always  present  to  your  minds 
— is  not  that  of  having  attended  illegal 
meetings,  or  having  uttered  seditious 
speeches,  or  of  having  turned  workmen 
from  their  employment  or  of  having 
caused  tumult,  violence,  and  outrage  (and 
if  the  defendants,  or  any  of  them,  have 
been  guilty  of  any  of  these,  they  are  still 
liable  to  be  indicted  for  such  offence  ; 
and  their  conviction  or  acquittal  on  this 
indictment  will  neither  protect  nor  hurt 
them),  1)ut  the  sole  charge  here  is,  that 
they  combined  and  conspired  together  to 
effectuate  certain  objects ;  if  they  did  so, 
from  that  moment  the  criiiiie  here  charged 
is  complete,  even  though  not  a  single  man 
has  been  turned  out,  or  a  single  outrage 
committed.  On  the  other  hand,  if  there 
was  a  conspiracy,  and  some  who  took 
part  in  the  proceedings  resulting  from  it 
were  ignorant  of  the  conspiracy  and  the 
object  of  it,  they  are  no  more  guilty  of 
the  charge  contained  in  this  indictment 
than  those  who  took  no  part  in  it — not 
having  entered  into  the  combination  or 
agreement.  That  being  so,  I  say  the 
difficulty,  at  the  very  outset,  likely  to 
present  itself  to  the  minds  of  those  con- 
sidering subjects  of  this  sort  for  the  first 
time,  is  this.  If  the  crime  consists  in  the 
agreement  to  do  certain  unlawful  acts, 
how  are  we  to  find  that  any  such  agree- 
ment has  been  entered  into  P  In  the 
ordinary  transactions  of  life,  when  parties 
enter  into  an  agreement,  they  manifest  it 
by  reducing  it  to  writing,  or  by  making 
it  verbally  among  themselves  and  the 
evidence  of  the  writing,  or  the  person 
who  heard  the  agreement  made,  will  i  be 
sufficient  to  substantiate  it.  But  in  order 
to  convict  persons  of  a  conspiracy  must 
we  have  the  same  sort  of  evidence  P  Must 
we  find  the  parties  reducing  to  writing 
what  they  conspired  to  do  P  Or,  must  we 
have  the  evidence  of  somebody  who  was 
present  and  heard  them,  when  they  were 
entering  into  the  contract  P  Certainly 
not.  Perhaps  the  most  satisfactory  evi- 
dence would  be  that  of  persons  who  were 
present  when  the  individuals  charged  with 
the  crime  had  entered  into  the  agreement, 
or  when  they  did  that  which  clearly 
amounted  to  such  an  agreement,  but  this 
is  by  no  means  necessary. 

Then,  as  to  the  evidence,  you  may  con- 
vict parties  of  conspiring  together  to  effect 
a  certain  purpose ,  although  you  may  have 
no  writing  to  show  such  combination,  or 
agreement,  or  although  yon  may  not  have 
the  evidence  of  any  party  who  was  present, 
and  heard  such  an  agreement  when  it  was 
entered  into.  You  may  infer  that  there 
was  such  an  agreement  from  the  acts 
which  the  parties  committed.  In  the 
reply  of  the  Attorney  General,  yesterday, 


he  was  alluding,  in  some  degree,  to  this 
view  of  the  case.  I  think  his  language 
went  beyond  what  1  have  stated  to  you 
the  law  would  warrant.  Probably  he 
meant  the  same  thing  that  I  did,  bat  I 
think  the  expression  made  use  of  was 
calculated  to  mislead.  He  stated, (a)  in 
substance — ^these  are  not  his  exact  words 
— that  if  these  parties  were  going  about 
lecturing,  and  exciting  parties  to  all  those 
acts  referred  to  in  the  charge,  at  Mottram 
Moor,  Ashton,  Hyde,  Dukinfield,  &c., 
and  if  they  were  all  recommending  the 
same  line  of  conduct,  that  that  would 
amount  to  a  conspiracy.  The  only  quali- 
fication I  put  on  that  in  laying  down 
the  law  is  this :  that  that  would  not 
amount  to  conspiracy  at  all.  It  might  be 
evidence  from  which  you  might  infer  a 
previous  combination — it  might  be  evi- 
dence leading  more  or  less  forcibly  to 
that  conclusion,  according  to  all  the 
surrounding  circumstances.  Now,  for 
instance,  suppose  there  had  been  a  very 
great  desire  to  obtain  a  rise  of  wages ;  and 
a  very  great  desire  to  obtain  the  Charter ; 
suppose  that,  taking  that  state  of  things 
which  has  been  represented  as  having 
existed,  the  leading  people  among  the 
turn-outs  at  all  the  difiorent  towns 
are  making  this  sort  of  lecturing  and 
speechifying,  and  exciting  the  people  to 
acts  of  violence,  and  to  insist  upon  having 
the  Charter — if  that  leads  you  to  the 
conclusion  that  there  has  been — (I  do  not 
say  that  it  is  all  necessary  that  there 
should  be  a  meeting) — any  arrangement  by 
any  sort  of  machinery  that  they  should 
do  this,  then,  not  only  would  they  bo 
guilty  of  the  acts  committed  at  those 
meetings,  but  it  might  be  a  proof  that 
there  was  such  combination.  On  the 
other  hand,  it  might  be  evidence  that 
there  was  no  such  combination  at  all.  The 
circumstances  of  unity  of  object,  and 
sameness  of  views,  would  explain  the  fact 
of  their  taking  the  same  course,  and 
propounding  the  same  objects  ;  and  might 
show  that  no  one  knew  at  all  what  the 
other  was  doing.  The  nearer  the  parties 
are,  the  more  they  are  in  the  habit  of  asso- 
ciating, the  more  probable  their  previous 
combination  ;  the  more  distant  the  parties 
are,  and  the  lees  their  intercourse  with 
each  other,  the  less  probable  is  it  that  any 
previous  combination  occurred. 

Now,  gentlemen,  in  the  present  case,  you 
see,  there  will  be  pressing  on  your  minds 
particular  difficulties  arising  from  the  facts 
proved  as  evidence  of  previous  combina- 
tion. As  to  a  great  many  of  these  de- 
fendants there  will  be  no  other  evidence 
whatever,  of  previous  combination  or 
agreement,   except  so  far  as   it  is  to  be 

(a)  Above,  pp.  1169  and  1170. 
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inferred  from  their  acts  in  attempting  to  of  the  offence  of  conspiraoj.  Bot  if  joa 
carry  the  strike  out.  With  ro^rd  to  are  of  opinion  that  the  defendant?,  in- 
others  of  the  defendant^t  it  is  quite  clear  sniated  it  may  be,  entered  into,  and  took 
they  took  no  part  at  all  in  the  actnal  part  in,  a  movement  resaltin^  from  a 
carrying  on t  of  the  strike;  and  the  only  conspiracy  in  which  they  took  no  part 
eTidence  Hgainst  them  would  be  (L  allude  whatever,  the  mere  circiunstaDce  that 
particularly  to  what  are  called  the  dele-  what  they  intended  to  effect  formed  a  part 
gates  in  SrhoJefichVs  chapel)  their  meeting  of  the  common  object,  will  not  enable  Ton 
together  and  entering  inco  the  resolutions  to  convict  them  of  the  same  offencse.  For 
and  transact  ion  8  of  that  meeting.  So  that  instance,  if  A.,  B.,  C-,  at  Manchester,  enter 
a3  to  a  portion  of  the  defendants  yon  will  into  a  conspiracy  to  carry  the  Charter  and 
have  to  convict  them  (if  you  do  convict  other  parties  at  Dakinfield  and  Hyde 
them)  on  one  sort  of  evidence — the  in-  combine  to  raise  wages,  and  both  happen 
ference  from  their  acts  ;  and  as  to  the  to  do  the  same  acts,  that  will  not  be 
other  defendants,  you  will  have  to  convict  suflScient  to  convict  the  parties  at  Man- 
them  on  evidence  of  a  totally  different  Chester  of  the  conspiracy  at  Kyde  and 
character — on,  I  may  say,  a  priori  evi-  Dnkinfield  for  raising  wages,  althoni^ 
dence — and  that  in  spite  of  their  non-  the  parties  in  both  places  are  guilty  of  the 
participation  in  those  act<)  which  form  the  same  description  of  acts.  I  cannot  too 
sole  evidence  against  the  other  defendants,  often  repeat  to  you  the  necessity  of 
Before  I  call  your  attention  to  the  evi-  giving  your  attention  to  the  evidence. 
dence,  it  is  extremely  important  that  I  You  must  always  recollect  that  it  is 
should  dire*  t  your  minds  to  one  point;  it  is  to  this  the  indictment  points — that  the 
this.  Tn  oT'vler  to  convict  all,  or  any,  of  the  parties  combined  together  to  effectuate 
defendaiil.?,  you  must  convict  them  of  one  these  illegal  objects.  You  need  not  be 
and  the  s.ime  conspiracy.  I  do  not  mean  satisfied  that  they  met  together ;  yon 
that  every  one  of  the  defendants  must  need  not  be  aatistied  that  any  express 
hav?  u^ed  exactly  the  same  influence.  If  terms  were  observed ;  but  Uukt  all  of 
you  think  that  all,  or  any,  of  them  com-  them,  in  some  form  or  other,  were  as- 
binod  together  for  the  purpose  of  carrying  sociated  together  for  this  common  object. 
the  Charter,  and  some  said,  **  I  won't  use  When  I  say  "  associated  together*'  I  do 
any  violence  at  all.  I  will  give  my  not  mean  that  each  one  must  come  in  con- 
countenance  to  nothing  but  a  voluntary  tact  with  all  the  others,  but  that  there 
abstinence  from  labour,"  while  others  ,  was  a  common  object  with  ihem  all.  If 
said,  **  I  will  encourage  a  voluntary  not  satisfied  of  this,  you  will  acquit  the 
abstinence  from  labour,  and  a  forced  ab-  defendants ;  if  you  are,  you  will  find  them 
stinence  also,"  then,   if  all   agreed   sub-  guilty. 

stantially  in  one  and  the  same  act.  you  [The  learned  judge  then  reviewed  the 

may  convict  them   all,  but  on  different  evidence.     The  evidence  of  the  more  or 

counts — those   who  declared  for,  or  took  less  tumultuous  meetings  and  speeches  at 

part  in  violence,  on  the  counts  relating  to  Manchester,  Stalybridge,  and  elsewhere 

violence,  and  those  who  stopped  short  of  in  the  manufacturing  districts  could  rot 

violence  and  took  no  part  in  it,  upon  the  be  used  against  the  defendants  unless  the 

other  portion  of  the  indictment.     It  may  jury  were  able  to  infer  from  them  a  pre- 

be  difficult  to  conceive  such   a  state  of  vious  combination.    The  fact  that  aboat 

things,   because   if   a   party   knows    that  the  8th  of  August,  the    turn-outs   were 

others  are  encouraging  violence  for  the  '  discussing  whether  it  would  be  a  wage 

promotion   of   the    common    purpose,   he  or  Charter  question,  and  that  differences 

must  instantly  know  that  he,  by  joining  existed  among  them  on  that  point  looks 

with  those  persons,  is  encourag^ing  violence  rather  against  any  expressed  or  implied 

also,  and  that  he  is  then  combining  in  the  combination  among  them.     Up  to  a  later 

whole,  although  he  does  not  choose  to  say,  period  there  certainly  was  very  little  like 

•*  I  am  combining  in  the  whole,"  and  proof  combination   among  them.      Some  were 

of  that  would  be  sufficient  to  enable  you  for  one  thing,  some  for  another.     Having 

to  say  that  it  is  one  and  the  same  con-  read  the  evidence  of  Haigh,  Brierly,  Claif- 

spiracy,  although  they  do  not  all  go  the  ion,   and  Little  the  learned  judge  w 

same  length,  or  all  take  the  same  active  on  :]     A  great  number  of  statements  hi 

Kart  in  carrying  out  the  common  design,  been  made  respecting  the  words,  "  Pea 

vjientlemen,  what  I  mean  by  saying  that  law,  and  order ;"  I  will  not  repeat  the  obs- 

it  must  be  one  and  the  same  conspiracy  is  vation  which  has  been  made,  which  mi 

this :— If  you  should  be  of  opinion  that  in  strike  every  man  ofcommon  sense,  that  su 

the  first  instance  there  was  among  some  expressions  are  nonsense  if  they  are  not 

persons  a  combination  to  cause  a  riot  for  unison  with  the  general  tendency  of  t 

the  purpose  of  raising  wages,  though  they  publication  in  which  they  appear.    I  do  n 

were  no  parties  to  any  combination  about  think  that  you  are  to  pay  too  much  atte 

carrying  the  Charter,  they  would  be  guilty  tion  to  a  few  inflammatory  words  whi' 
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may  be  in  a  publication,   if  the  general 
tendency  of  it  is  to  promote  peace  and 
good  order.      You  should    not   pay   too 
much  attention  to  a  few  hasty   or  un- 
guarded expressions,  if  the  genei*al  result 
be   what  I  have  stated.      And,   nn    the 
other  hand,  you  should  not  regard  such 
words  as,  **  peace,  Jaw,  and  order,"  if  the 
general  tendency  of   the  publication  in 
which  they  occur  be  to  promote  violence 
or  disorder.     Gentlemen,  I  am  labouring 
under  a  severe  cold,  and  have  much  diffi- 
culty in  addressing  yon.      That    closes 
the  evidence  for  the  nret  day.     This  evi- 
dence shows  that  in  Ash  ton,  Staly  bridge, 
Dukinfield,  and  other  places,  in  Aus^ust 
last,  there  were  several  meetings,  and  al- 
lusions t<o  other  meetings,  with   excite- 
ments to  riots  and  violence;  that  some- 
times it  appeared  as  if  the  Charter  were 
the  object,  and  sometimes  as  if  wages  were 
the  object.     You'  will  consider  whether 
or  not,  the  persons  ^oing  about  then  had, 
or  had  not,  entered  into  a  combination  for 
the  purposes  charged  in  the  indictment. 
£The  learned  judge    read   the   evidence 
of  Joseph  Sadler,  Thomas  Barri/ngton,  Wil- 
liam   Moore,    and    James    Cromjpton,      It 
appears,  from  Crompton*8  evidence,  that 
permission  was  given  to  one  Bohinson  to 
finish  his  work.     That  is  important ;  not 
as  establishing  the  charge  of  conspiracy, 
but  as  the  strongest  possible  evidence  that, 
but  for  this  licence,  the  work  would  not 
be  permitted.     The  learned  judge  then 
referred    to    Longson's    evidence!!    This 
man  put  down  what  he  has  given  in  evi- 
dence when  the  matter  was  fresh  in  his 
memory.      He   is    questioned  about    the 
accuracy  of  his  recollection  of  what  passed ; 
but  I  do  not  think  that  bears  on  tbe  case ; 
but  if  it  does  detract  from  his  accuracy, 
you  are  at  liberty  to  think  so.    He  gives 
you  an  account  of  TUling,  who  gave  that 
account  of  his  family  which  all  of  us,  I 
am  sure,  so  deeply  and  sincerely  felt : — 

"  After  Wright  had  taken  the  chair,  he  pro- 
posed, that  whoever  introduced  any  subject  not 
connected  with  that  of  wages  should  be  put 
down ;  he  told  them  they  must  get  their  wages, 
and  if  they  could  not,  they  must  ask  their  mas- 
.tera  why  they  could  not  give  it  to  them  ;  and  if 
they  told  them  it  was  through  the  '  top  shop,* 
(the  Government),  they  must  ask  their  masters 
to  go  with  them  as  commanders  and  sergeants, 
and  find  them  with  bread  and  cheese  on  the 
road ;  and  to  go  to  the  Duke  of  Wellington ; 
and  if  that  would  not  do  to  go  to  Buckingham 
Palace,  and  the  House  of  Commons,  aud  the 
House  of  Lords,  or  whatever  they  have  a  mind 
to  call  it,  and  demand  from  them  to  take  all 
restrictions  oflf." 

It  would  appear,  from  what  he  said, 

that  he  was  connected  with  some  other 

.political  party  in  the  country.     I  do  not 

see  what  that  party  has  to  do  with  the 


question  at  all.     I  have  not  understood 
what    that    introduction    (made    several 
times)  of  the  name  of  the  Anti-Corn  Law 
League,  and  other  parties  connected  with 
it — what  it  has  to  do  with  the  present 
question  at  all.      However,  you  have  it 
before  you,  and  it  is  quite  competent  for 
you  to  give  it    what  weight  you  think 
fit.     [The  learned  judge  went  through  the 
rest  of  Longson's  evidence,  and  read  the 
speeches  attributed  to  Wright  and  Filling 
in  full,(a)  aud  observed  on  Faraday's  evi- 
dence :]    You  may  infer  from  the  evidence 
of  Faraday  that  all  the  mills  were  stopped 
pretty  much  in  the  same  way.      I  think 
I  am  called   ujlbn  also  to  remark  that 
although  a  great  deal  of   violence  was 
manifested    in  stopping   the    mills,    yet 
we  must  not  infer  that  all  the  people  who 
turned  out  of  the  mills  were  turned  out 
against  their  wills  ;  on  the  contrary,  it 
appears  from  the  evidence  that  a  large 
portion  of  the  workpeople  were  glad  to 
be  turned  out ;  some,  no  doubt,  were  sorry 
to  be  turned  out ;  others  were  not ;  but  we 
have  no  direct  evidence  who  were  acting 
from  their  own  will  or  who  were  acting 
from  violence.    All  we  can  say  is,   that 
there  were  some  who  did  go  out  willingly, 
and  that  others  were  turned  out  against 
their  will.    [The  learned  judge  referred  to 
the  rest  of  the  evidence  on  the  second  and 
third  days,  and  continued :] 

That  IS  the  evidence  of  the  first  three 
days.  The  evidence  is  then  of  a  different 
class  altogether,  and  the  object  of  it  is 
to  connect  the  conspiracy  (if  conspiracy 
there  existed)  in  the  disturbed  districts, 
with  certain  persons  assembling  in  Man- 
chester, at  Scholefield^s  chapel,  including 
Mr.  O'Connor^  M'Douall,  and  several  other 
persons,  as  the  originators  of  it,  or  as 
having  joined  it  after  others  had  set  the 
matter  afloat.  Whether  the  evidence  does 
that  or  not  I  leave  you  to  determine. 
It  is  first  proved,  by  way  of  foundation, 
that  Mr.  O'Connor  arrived  in  Manchester 
on  the  morning  of  the  16th,  and  went 
to  ScholefieWs  house.  Then  it  is  shown 
that  there  was  a  meeting  in  the  chapel 
that  evening.  Tbe  delegates  tried  to 
take  a  room  at  NohleWs  house,  but  find- 
ing the  room  unsafe,  no  meeting  takes 
place  on  the  16th — young  SchoUfield^  who 
was  called  yesterday,  gave  a  rather  differ- 
ent account.  Now  with  that  foundation  I 
will  lead  you  to  the  testimony  of  another 
witness  (Gartledge)  on  whose  testimony 
the  case  very  mainly — not  mainly,  but 
very  mainly — rests  against  the  defendants. 
Now,  Cartledge  was  himself  a  delegate, 
and  certainly  an  active  Chartist.  As  a 
delegate  at  some  meeting  he  was  taken  in 
custody,  and  brought  here  on  the  same 


(a)  Above,  p.  985. 
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charge  as  the  other  defendantfl.    He  comes  simple  ones  ^ — now  I  do  not  think  nnftcb  of 

here  with  all  the  odiam  attached  to  his  that,  it  is  aboard.     Yoa  will  reiaeiBber,  I 

tcHtimony  which  c{in  attach  to  a  |>eriK>n  <lare  saj,  some  of  yon,  some  evidence  tbat 

who  has  I'etrayed  his  former  assoeiaten.  was  given  on  the  trial  of  Wai9iym  for  oob- 

He    says    he    docs    ho  because  they  ill-  spii-acy  twenty-five  jtmrs  age,(a)  when  u 

treated    his    wife.      It    may   be    he    has  was  ^tated  that  some  three  or  four  persons 

thought  that  what  he  was  doing  is  wrong,  marched  np  with  a  pistol  and  dirk  to  take 

and  that  what  he  is  now  doing  is  right,  the  Bank  and  the  Tower.    This  ia  jn?!  as 

He   may   be   telling   truth   or  7alhoh(M>d ;  absurJ.      It   is   hardly  eeriona;  it   really 

and  you  will  have  to  see  whether  his  tes-  may  be  a  joke. 

timony   is   confirmed    by,   or    contrasted  £Tbe    learned  jadge  then   referred    t-> 

with,  the  testimony  of  others.     Whether  the  conference   meeting.]     A  great  nmn* 

you  think  the  man  more  or  loss  respect-  ber    of    them    are    only     charged    with 

able  is  not  quite  material,  but  it  may  lead  being  present   at  the  delegate    meeting. 

you   to   the    inference   whether  you   can  nnd   they  db    not    deny  it,   they    imther 

Bafely  trust   him.      You  will   now    hear  l)oast  of  it.     And  if  they  satisfy  yon  that 

what  hid  testimony  is.     I  must  also  tell  the  fair  result  of  what  was  done   at  that 

you  this,  that  he  was  one  of  the  parties  meeting  was  not  at  all  to  bring  the  people 

actually  included  in  this  indictment ;  but  fairly  within  this  indictment,  th&t   it  was 

in  point  of  law  that  difficulty  has  been,  in  not   at  all  to  excite   persons   to  violence 

my  view  of  the  case,  got  over,  because  he  in  order  that  the  Charter 'might  become 

has  been  acquitted.     It  was  thought  that  the  law  of  the  land,  or  to  encoam^  tho«ie 

a  nolle  i>ro«eiiui  had  been  .entered  before,  that  were  so  doing,  they  cannot  be  an>en- 

but,  as  that  was  found  not  to  Im?  the  case,  able  to  any  charge  becaa?e   they    avtiw 

he  was  acr}uitted.     He  comes   here  with  tliemselvea  to  be  a  meeting  of  delegates. 

the   odium  attending  him    that  he    was  It  was  said  yesterday  that  snch  meeting 

one   of  the  very  parties  accused,  and  he  was  illegal ;  on  that  I  express  no  opinion. 

gives  his   testimony  as   the   price   of  re-  On  that  there  may  be  some  donbt.     Alln* 

moving  that  accusation.     If  that  induces  sion  has  been  made  to  what  was   said  by 

you  to  take  his  testimony  here  it  is.    [The  the  Attonxeij  General  when  addressing  a 

learned  judge  read  Cariled^je's  evidence. 1  jury  on  behalf  of  persons  under  a  charge 

Mui'phi/:  lam  sure,  my  Lord,  you  will  of  high  treason.     I  think  what   he  said 

excuse  me  for  interrupting  you.     At  the  there,  was  what  erery  one  must  feel  as  to 

end  of  my  cross-examination  of  Varilethje  the  legality  or  illegality  of  meetings  for 

I  have  got  a  question  here,  the  last  one  discussion.      What    numbers    can    make 

of  all,  which  does  not  nppear  to  be  in  your  such    a    meeting   illegal,  what    ^tantum 

Lordship's  notes :  "  I  cannot  say  whether  of  organisations  and  arrangements,  what 

the  resolution  was  put  to  that  meeting,  deputations  from  one  to  another,    what 

that    the     majority     should    govern    the  quantum  of  any  or  all  of  these  makes  a 

minority."  meeting  illegal  is  a  question  that  ntnst 

EoLPE,  B. :  I  did  not  think  it  necessary  depend  wholly    on    degree.       It  is  verr 

to  take  that  down,  what  a  person  cannot  difficult   to  lay  down  any  rule   d   priarr^ 

know.     I  think  it  is  troublesome  enough  and  therefore   I  will  not   encumber  the 

to  take  down  and  read  over  all  that  is  present   sufficiently  encumbered  case  by 

material.     If  a  person  says,    **  I  cannot  stating  what  my  view  of  the  law  is  on 

say,"   then   de  non  exietentihus  et  de  non  that  point.     All  I  shall  say  is  that  some 

appa/rentibuSf  eadem  est  ratio.    It  is  quite  of  the   defendants  assembled    at   Scheie^ 

clear  that  everything  Cartledge  says  that  field's  chapel  as  Chartist  delegates — ^for 

bears  in  favour  of  any  of  the  defendants  of  that  there  is  undoubted  and  uncontra- 

may  be  taken  as  strongly  in  their  favour,  dieted  evidence — but  if  they  did  nothing 

for  he  comes  here  for  the  prosecution.  else  than  that,  they  are  guilty  of  no  crinae 

[Proceeding    with    the     evidence    the  whatever  of  which  we  can  take  cognisance, 

learned     judge     commented    on     James  Therefore   if  the  Attorney  General  fails  to 

Leach's  speech  at  the    trades    delegates  satisfy  you  that  what  was  done  there  was 

meeting  on  the  16th,  as  spoken  to  by  the  criminal,    then  he    fails   to    bring  them 

witness  Hanley,     George  Candelet  is  repre-  within  the  scope  of  this  indictment, 

sented  as  desiring  the  people  to  go  to  the  There  has  been  a  great  deal  of  discnssion 

hills  and  take  possession  of  the  crops,  but  about  the  right  of  those  parties  to  vindi- 

that   is  not   the  necessary  construction,  cate  their  opinions  respecting  the  Charter. 

His  expression  may  mean  that  there  was  It  is  perfectly  competent  for  anybody  to 

plenty  oF  crops  to  maintain  the  people.  say  he  professes  annual  parliaments,  vote 

On    Whiitam's    evidence    the    learned  by  ballot,  and  universal  suflrage,  or  any 

judge  observed:]     I  do  not   place  much  of  those  matters.   I  will  say  I  was  ashamed 

credit   on  this  threat  to  repel    force  by  of  hearing  it  urged  that  every  one  had  that 

force    which    Whittam    speaks    of — **  We    ' 

have   four  double-barrel  guns,  and  some  (a)  S2St.  Tr.  1. 


•\ 
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right.     I  will  not  say  I  was  ashamed  when 
it  was  pressed  forward  by  the  defendants, 
but  when  it  was  pressed  forward  by  otheis 
— it  is  a  shame  to  assume  that  anyone  of 
education  held  a  contrary  opinion.   Every- 
one   had    a    perfect    right    to    his    own 
opinions ;  one  might  think  such  changes 
inexpedient,    and  another    might    think 
them  expedient ;  one  might  think  that  a 
man  with  such  notions  was  a  hair-brained 
and    crack-brained    enthusiast,    and    the 
other  might  think  those  who  differed  with 
him  grossly  dull  and  blind,  and  that  they 
did  not  see  so  far  as  himself.    But  can 
anybody  be  so  blind  as  not  to  see  that 
that  is  not  what  the  defendants  are  in- 
dicted for.    Why,  supposing  the  change 
the  most    desirable  that  could    be  con- 
ceived; suppose  it  had  been  a  combina- 
tion  to  cause    the  abolition    of   slavery 
(which  took  place  some  three  years  ago), 
or  to  cause  a  better  Sabbath  observance, 
or  any  the  most  innocent  measure  that 
could    possibly   bo   conceived,    it    would 
exactly  in  the  same  way  be   within   the 
scope  of  this  indictment  if  they  tried  to 
effect  that  by  illegal  means ;  or  if,  within 
the   fifth  count,  the  conspiracy  to  force 
those  who  had  voluntarily  left  work  to 
remain  out  were  criminal,  as  upon  this 
indictment  I  shall  certainly  assume  it  to 
})C.    Accordingly,  all  that  has  heen  said 
about  this  being  an  indictment  to  put 
down  the  Charter  is  a  matter  that  I  may 
dismiss  without  any  further  observation. 
You   must  also  dismiss  from  your   con- 
sideration that  which,  to  my  own  mind, 
was     of     a    painfully    exciting    nature. 
Several  of  the   defendants,   one  in  par- 
ticular, had  described  in  the  most  affect- 
ing terms    the    trouble,    suffering,    and 
privation   ho    had    undergone  which    he 
attributed   (rightly  or    wrongly)    to    the 
non-introduction  of  the   Charter  as  the 
law  of  the   land.     He   has  not  had   the 
advantages  of  good  education,  and  those 
who  have  had  that  advantage  think  the 
remedy  proposed  is  absurd.     Still  there 
must  be  great  compassion  for  those  who, 
whether  they  entertained  right  or  wrong 
notions  probably  entertained  them  quite 
sincerely ;  and  he  was  driven  to  suppose 
that  from  some  reason  or  other  which  ho 
could  not  investigate,  he  is  in  a  state  of 
abject  poverty,  while  he  sees  others  around 
him  rolling  in  affluence.    What  was  done 
by  him  under  this  excitement  must  be- 
speak for  him  every  favourable  considera- 
tion possible,  even  though  considerations 
of  that  kind,  I  must  tell  you,  have  not  the 
slightest  bearing  on  the  question,  which  is 
not  whether  the  defendants  have  a  right 
to  look  for  high  or  low  wages,  but  whether 
they,  or  any  of  them,  were  parties  in  a 
combination  such  as  was  charged  in  the 
indictment. 


[The  learned  judge  then  read  thfr 
evidence  for  the  defence  of  WUliarth^ 
SchoUfield,  John  Northcotey  John  Broohe, 
John  Cockshot,  and  Henry  Holland,! 
This  witness  is  called  to  show  that 
the  general  tendency  of  Mr.  0* Connor* 9 
addresses  to  the  people  was  not  cal- 
culated to  create  any  excitement,  but, 
on  the  contrary,  was  calculated  to  preserve 
peace  and  good  order.  That  was  much 
insisted  upon  by  Mr.  0^ Connor,  The 
learned  juage  said  that  although  he  had 
not  heard  any  of  the  public  harangues  of 
Mr.  0^  Connor,  yet,  as  an  appeal  had  been 
made  to  him,  he  must  say  that  he  had 
heard  his  speeches  in  another  place,  which 
always  appeared  to  be  characterised  by  zeal 
and  energy.  He  must,  however,  take  his 
account  of  Mr.  0^  Connor's  speeches  from  the 
evidence.]  I  think,  however,  it  is  a  fair  in- 
ference that  Mr.  O'Connm-  has  strongly  in- 
culcated the  Charter,  and  that  that  was  the 
only  remedy,  as  he  supposed,  for  the  evils 
of  the  people ;  but  that  that  had  been  ac- 
companied by  general  directions  to  thsm 
to  preserve  the  public  peace  and  order, 
and  to  respect  property  on  their  own 
account ;  and  that  unless  they  did  that 
they  never  could  hope  to  obtain  the  Char- 
ter. I  think  that  is  a  fair  inference  from 
The  evidence  given.  You  are,  however, 
to  judge  for  yourselves  of  the  tendency 
of  Mr.  0' Connor'' s  speeches.  The  evi- 
dence of  this  witness  (Holland)  is  only 
receivable  in  the  nature  of  evidence  to 
character.  (The  learned  judge  then  read 
the  evidence  of  Sir  Thonias  I^otter.)  The 
general  tendency  of  his  evidence  is  this, 
chat  he  was  acting  as  a  magistrate  in 
Manchester,  and  that  he  did  not  witness 
any  violence  such  as  wo  have  heard  had 
taken  place.  He  is  a  magistrate,  and  a 
gentleman  of  considerable  age ;  but  his 
stating  that  he  did  not  see  any  violence  is 
like  the  old  joke  of  the  person  proved  by 
one  witness  to  have  stolen  an  article 
because  he  saw  him,  and  who,  in  order  to 
disprove  that  evidence,  called  half  a 
dozen  persons  to  swear  they  did  not  see 
him  take  it.  There  can  be  no  doubt  that 
violence  was  connected  with  the  turn-out, 
and  the  evidence  of  persons  who  did  not 
see  it  is  no  proof  of  its  non-existence. 
The  evidence  of  the  violence  seems  to 
have  been  most  distinctly  made  out. 
But  if  yon  are  to  deduct  from  the  turn- 
out the  violence  of  turning  out  the  people 
forcibly  expelled,  if  you  do  not  take  that 
into  account,  then  there  has  been  exhibited 
throughout  the  whole  of  this  county  a 
most  striking  and  most  creditable  absence 
of  violence.  I  had  the  hononr  of  being 
one  of  the  judges  at  the  special  commis- 
sion at  Stafford,  and  the  acts  perpetrated 
there  were  infinitely  more  terrible  than 
here,  although  the  distress,   as  far  as  I 
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coald  learn,  was  not  ao  great.    Bot  eTen    workmen.    Instead  of  hard-hearted 
there  there  was  ample  evidence  to  satisfy    factareni  it  misht   be  hard-hesrted   per- 
my  miud  of  the  K^eat  moral  advance  in    chaBera  who  will  not  enable  thesn  !*>  gire 
the  least  educated    and    mont    eatfering    the  wages  re<|nired    The  manafactaret^ 
parts  of  the   popalation  of  this  country,    cannot  force  ])eople  to  buy  their   goods, 
oecause  even   there  there   was  a  steady    and  they  cannot  employ  people  to  makit 
absence   from  personal  Tiolence,   though    them  if  they  cannot  sell  tn<nn.     That  is  an 
not  from  violence  as  to  property.     There    observation  which  I  would  rather  not  have 
were  some  statements  of    their    getting    made.    £  consider  it  as  stepping  out  of  the 
bread  from  the  shops,  but  to  a  very  small    way.     [Having  read  the  remainder  of  the 
extent.     But  here   I   have    discovered  a    evidence  for  the  defence,  the  learned  jadg« 
studied  abstinence  from  all  violence,  ex-    proceeded :]     Gentlemen,  I   have  turned 
ccpt  that — which  I  do  not  he.sitate  to  call    anxiously  in  my  mind  what  will  be  the 
gros^  violence — the    violence   of   forcing    mode  of  putting  the  case  relative  to  each 
people  to  abstain  from  work.     If  you  can    of  the  defendants  so  as  to  lead   to  a  satis- 
come  to  any  moral  code  whereby  yon  can    factonr  result,  and  after  mach  considera- 
deduct  that  from  vlolenco  then  there  was    tiou  I  have  come  to  the  ooncltiaion  that 
none  here — (in  Lancashire).     There  seems    the  best  course  will  be  first  of  all  to  pat  iu 
to    have   been  a    singular,   and   I    chink    what  evidence  there  is  as  to  the  case  of 
creditable,   abstinence  from   all  violence    those  persons  against  whom  there  is  direct 
except  that,  and  when  I  say  that,  I  except    evidence,  if  I  may  so  call  it,  of  conspiracT. 
thau  sort  of  violence  which  I  consider  the    — I  allude  to  those  who,  it  is  alleged,  wt3e 
most  intolerable   that  can   be   practised,    present  at  the  Chartist  delegate  conference 
For  though  I  said  in   the  outset  of  my    on  the  17th  of  August,  and  then,   next, 
remarks  to-day  that  I   concurred  in  the  ,  to  those   (which  will  be  a  different   coo- 
wisdom  of  the  legislature  in  having  passed    siddration)    who    were     present     at     the 
that  Act  of  Parliament  which  gave  to  the  !  trades'  delegates  conference  on   the  1.5th 
workpeople  the  fullest  power  to  combine    and   16th.     I  will  not  receive  your  ver- 
togetner  not  to  work  for  less  wages  than    diet    as    to    any    till  you    are    readj    to 
their  labour  was  worth  ;  yet  I  also  see    give   it  respecting    all.      I    intended    to 
the  wisdom  of  the  legislature  in  making    follow  the  example  of  Lord  Chief  Justice 
it  a  highly  ponal  act  for  one  workman  by    TinJal  in  Staiford,  who,  in  a  case  of  not 
threats  or  intimidation  to  compel  another  ,  nearly  the  same  difficulty  or  complexity 
to  take  the  same  view  of  the  value  of  his    as  this,  put  into  the  hands  t.f  the  jury  the 
labour  which  others  take.     If  the  eflect    names  of  the  defendants,  and  then  told 
of  all  law  be  to  protect  property,  is  there    the  jury  what  was  the  evidence  affecting 
any  kind  of  property  which  ought  to  bo    each.     In  that  case  twenty-six  individuals 
more   protected,   or  for  the   violation  of    were  charged  with  having  burned  a  house 
which  a  greater  punishment  should    be    down.    There  was  no  difficulty  aa  to  the 
inflicted  than  labour,  the  pro])erty  of  the    house  having  been  burned;  but  the  only 
working  man  P      I  say  that  the   act  of    question  was  whether  it  was  proved  that 
those  who  compel  others   to  cease  from    A.  or  B,  was  concerned.     I  cannot  do  so 
work  because  they  think  it  will  have  the    exactly  in  the  present  case,  but  I  think  I 
effect  of  causing  a  rise   in  wages  is  vio-    may  present  it  to  yon  in  a  manner  less 
lence  of   the    gi-ossest  description.     But    arduous,  irksome,  and  laborious.     Now,  I 
the  working  classes  had  a  vague  notion    have,  on  this  paper,  a  list  of  all  the  per- 
that  what  they   did  was    in    accordance    sons  mentioned  in  the  indictment  [handing 
with  the  wishes  of  those  that  were  affected    the  list  to  the  jury), 

by  it.  But  making  allowance  for  the  Now,  you  recollect  the  charge  is  that 
feelings  of  those  persons,  I  certainly  say  the  defendants  conspired  to  cause  a  violent 
in  conformity  to  the  testimony  of  Mr.  strike ;  or  that,  others  having  done  so, 
O'Connor  in  the  address  he  made  to  ,  they  conspired  to  assist  them,  or  that, 
you,  I  do  think,  if  I  am  to  judge  of  the  '  putting  violence  altogether  out  of  the 
outbreak  in  this  county  by  the  testimony  question,  they  endeavoured  to  persuade 
given  in  the  course  of  this  lon^  trial,  '  others  to  abstain  from  labour  till  the 
Siere  was  a  singular  and  creditable  ab-  Charter  became  the  law  of  the  land.  If 
stinence  from  violence.  (Having  read  the  '  you  find  them  not  guilty  of  anything, 
evidenceof  Alderman  C/ta2?peW,  the  learned  then,  of  course,  there  is  an  end  of  it.  If 
judge  observed :)  He  said  the  manu-  i  you  find  them  guilty  of  a  conspirEjcy  to 
facturers  had  no  profit  for  three  years.  I  |  cause  the  Charter  to  become  the  law  of 
do  not  think  that  evidence  tends  much  to    the  land  by  violence  (that  is  a  short  word 


show,  what  one  of  the  defendants  sug 
gested,  that  the  manufacturers  are  hard- 
hearted. It  only  shows  that  they  cannot 
sell  their  goods  for  that  which  would  en- 


which  you  will  understand),  then  it  will 
be  quite  immaterial  for  you  to  consider, 
whether  they  combined  to  cause  the  strike, 
or   whether,   others    having   caused   the 


able  them  to  give  higher  wages  to  their    strike,  they  combined  to  assist  them  in 
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their  violent  measures,  in  order  that  the 
Charter  might  become  the  law  of  the  land. 
There  is  no  possible  question  as  to  either 
of  these  things  being  equally  criminal 
acts.  There  is  onljr  a  formal  difference 
between  them.  It  is  different,  if  you  find 
that  they  are  guilty  of  endeavouring  to 
persuade  others  to  stand  out,  without 
violence,  until  the  Charter  becomes  the 
law  of  the  land ;  for  although  that  is  laid 
down  here  as  a  crime,  and  although  I  tell 
you  to  deal  with  it  as  such,  yet  doubts 
may  exist  as  to  whether  or  not  that 
amounts  to  a  crime.  If,  then,  that  be  the 
only  offence  of  which  you  find  them  guilty, 
it  will  be  necessary  for  you  to  distinguish 
whether  in  your  opinion  the  defendants 
originated  the  disturbances,  or  only  pro- 
moted that  which  others  originated.  I  do 
not  find  it  necessary  to  request  you  to 
distinguish  between  the  other  cases,  be- 
cause they,  virtually,  amount  to  the  same 
thing.  [It  is  clear  from  the  evidence  that 
what  might  be  called  a  forced  strike  for 
wages  was  going  on  at  the  time  the  con- 
ference met.  It  is  also  clear  that  the 
meeting  of  the  conference  had  been  con- 
certed originally,  some  six  weeks  before, 
for  purposes  unconnected  with  the  strike. 
The  met  at  Schol^eld's  chapel,  and  voted 
resolutions  and  an  address.]  Kow,  as 
against  those  delegates,  against  whom 
there  is  no  evidence  but  their  concurrence 
in  that  meeting,  do  these  acts,  or  do  they 
not,  bring  them  within  any  of  the  charges 
contained  in  this  indictment  P  Does  the 
evidence  show  either  that  they  originated, 
or  does  it  show  that  they  remained  to- 
gether to  assist,  the  forced  strike  for 
wages  till  the  Charter  became  the  law  of 
the  land?  Or  that,  by  what  they  did, 
they  encouraged  persons  to  stand  out  until 
the  Charter  became  the  law  of  the  land  p 
In  order  to  enable  you  to  come  to  a  just 
conclusion  on  that  subject,  you  must  look 
to  what  was  the  purport  of  the  resolution 
and  the  tenor  of  the  address,  and  if  you 
are  satisfied  that  the  fair  interpretation  of 
that  address  and  resolution  is  to  encourage 
a  forced  strike  for  wages,  unquestionably 
everyone  who  concurred  in  that  address 
and  resolution  is  within  that  count,  which 
charges  them  with  aiding  and  encouraging 
the  forced  strike  already  in  existence. 
Well,  then,  if  you  are  of  opinion  that  the 
;  \,\r  tenor  of  tnat  resolution  and  address 
as  to  show  that  the  meeting  did  not 
I  icourage  the  forced  strike  for  wages,  but 
lerely  that  the  people  should  keep  out 
iJl  the  Charter  became  the  law,  then  you 
rould  find  them  guilty  on  the  fifth  count 
'  tnly.  But  all  those  parties  who  were 
present  at  the  conference  concurred  in  the 
esolution  and  address.  Now,  what  is  the 
leaning  of  concurring?  The  resolution 
as  put  to  the  vote  and  carried,  but  there 
67432. 


o 


were  several  objecting.  However,  it  was 
said  that  there  was  some  understanding 
about  the  majority  binding  the  minority. 
Now,  it  was  not  necessary  to  say  that,  as 
that  is  usual  at  all  meetings.  I  cannot, 
however,  lay  it  down  as  a  proposition  of 
law  that  everybody  who  is  at  a  meeting, 
svmpUcUer,  is  bound  criminally  by  what 
was  done  at  that  meeting.  If,  for  in- 
stance, at  Mottram  Moor  twenty  thousand 
people  assembled,  of  whom  I  am  one,  and 
somebody  puts  an  absurd  resolution ;  sup- 
pose I  walk  away,  am  I  bound  by  that 
resolution,  although  I  walk  away  and  do 
not  think  it  necessary  to  oppose  it  ?  If 
at  that  meeting  we  all  propose  what  we 
think  best,  and  auy  proposition  is  carried, 
then  we  are  bound  by  that  proposition, 
and  it  is  not  necessary  to  say  that  the 
majority  are  bound  by  the  minority.  It 
is  not  necessary  to  do  that.  That  is  the 
ordinary  mode  of  doing  it.  If  you  propose 
a  thing  and  carry  it,  and  I  do  not  agree 
with  it,  then  common  sense  expects  that 
I  shall  indicate  by  some  act  that  I  do 
not  agree  with  it.  The  resolution  and 
address  were  practically  carried.  A  divi- 
sion took  place,  and  that  of  itself  implies 
that  the  minority  was  bound  by  the 
majority  on  this  occasion.  But  this  is  not 
left  to  mere  inference,  for,  according  to 
the  evidence  of  GHffin,  it  was  said  by  some 
one  that  the  minority  should  be  bound 
by  the  majority.  Though  I  do  not  like  to 
call  in  aid  what  any  defendant  said,  a 
respectable  looking  man — ^was  it  Harney 
or  somebody  else  who  addrebsed  you? — 
said  something  amounting  to  that — *'  I 
was  against  what  was  done,  but  still  I 
yielded  to  the  majority."  That  must  be  the 
fair  meaning  of  all  acts  of  that  sort  done 
at  meetings  consisting  of  a  limited  number 
of  persons  assembling  to  discuss  any  par- 
ticular subject.  In  all  cases  the  minority, 
unless  in  a  strong  and  forcible  manner 
they  indicate  that  they  oppose  or  dis- 
sent from  the  proposition  carried,  are 
bound  by  it,  but  here  there  was  a  decided 
acquiescence  on  the  part  of  the  minority 
that  they  would  be  bound  by  the  majority, 
although  they  carried  certain  resolutions 
of  which  they  (the  minority)  did  not  ap- 
prove. That,  I  think,  is  a  fair  construc- 
tion in  point  of  fact,  that  the  minority  are 
to  be  bound  by  the  majority.  I  will  now 
call  your  attention  to  what  Cartledge  and 
Grifin  represent  as  having  passed  at  that 
meeting.  (The  learned  judge  read  Cart' 
ledge's  evidence.)  Now  let  us  see  what 
the  resolution  of  the  deleg  ates  is.  This  is 
evidently  the  resolution ;  it  was  circulated 
widely : — 

''  Kesolation  of  the  delegates. — That  whilst 
the  Chartist  body  did  not  originate  the  present 
cessation  from  labour,  this  conference  of  dele- 
gates from  various  parts  of  England  express 

Q  Q 
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their  deep  sympathy  wirh  their  coDfttitncntti,  the 
working  men  now  on  strike ;  and  thjit  we 
strongly  approve  the  extension  and  the  con- 
tinuance of  their  present  itniggle  till  the 
People'i  Charter  becom««  a  legislative  enact- 
ment, and  decide  forthwith  to  issue  an  address 
to  that  effect ;  and  pk^dge  onntelves,  on  our 
return  to  our  respective  localities,  to  give  a 
proper  direction  to  the  |>eople'8  efforts." 

Ib  that,  or  is  it  not,  nu  act  of  enconrage- 
xnent  to  the  people  then  out  upon  strike  P 
Does   it   indicate   that    the    persons  who 
passed  that  resolution   had  entered  into 
an  agreement  with  one  another,  call  it 
what  you  please,  to  give  encouragement 
to  a  forcible   strike,  or  a  strike  without 
force?     For  if  it  does,  I  must  tell  you 
clearly,  in  point  of  law,  it  is  not  the  less 
a  conspiracy  because  it  was  merely  the 
offspring  of   the  moment.     In  order  to 
constitute  a  conspiracy  it  is  not  necessary 
that  it  should  be  anything  secret.     We 
read  of  conspirators  in  m(;lodrama  meet-  . 
ing  in  dark  and  gloomy  caves  at  midnight, 
and   so  on ;    but,   in    law,   a   conspiracy 
means  the  combining  together.    If,  then, 
those  parties  combine  together,  to  aid  and  i 
encourage  others  in   this  forcible  strike,  ' 
they  are  guilty.    It  seems  to  me,  certainly, 
that  that  must  be  the  construction   put 
upon  this,  and  not  unreasonably,  if  you 
adopt  that  view  as  being  the  fair  "construc- 
tion, that  all  this  means  to  indicate,  on  the 
part  of  the  conference,  their  concurrence 
m  the  act  of  abstaining  from  labour.     If 
that  were  so,  it  would  bring  them  within 
that  count  of  the  indictment,  which  charges 
them  with  encouraging  the  persons  out  on 
strike  to  abstain  from  labour,  but  without 
force.     A  great  deal  of  stress  has  been  put 
on  the  particular  wording  of  the  resolution. 
I  do  not  think  the  fair  way  is  to  spin  out 
from  particular  words  anything  of  crimi- 
nality or  innocence,  but  rather  to  look  at 
the  whole.     I  confess  I  feel  extreme  diflB- 
culty,  wishing  to  do  everything  I  can  to 
point  out,  on  behalf  of  those  defendants, 
many  of  whom  have  no  other  counsel  than 
the  individual  now  addressing  you — I  feel 
the  greatest  difficulty  on  earth  in  pointing 
out   how  you   can   say  that   a  man  who 
concurs  in  a  resolution  like  that  must  not 
be  taken,  at  all  events,  to  encourage  the 
people  not  to  work  till  the  Charter  be- 
comes the  law  of  the  land,  and  thus  bring 
them  within  the  indictment.     I  do  not 
think  it  by  any  means  so  clear  that  the 
party  issuing  the  placard  meant  to  en- 
courage   them    to    commit    any   acts    of 
violence,  of  which  they  had  then   been 


guilty.  That,  however,  is  for  yon  to  say. 
If  the  meaning  is,  *' we  issue  an  address 
to  direct  you  in  the  present  struggle," 
meaning  the  forcibly  compelling  the  people 
to  abstain  from  labour,  that  undoubtedly 
brings*  them  within    the  less  mitigated 


count.  The  address  is  then  Toted,  and  h 
must  be  taken  as  a  part  of  the  wiM>le ;  nd 
wc  must  nee  what  ia  pananonjat  in  the 
address.  The  address  is  primed  in  iIm 
Xorthem  St^r,  which  comes  oat  at  ihe  end 
of  the  week.  It  was  circulated  at  the 
time,  but,  of  course,  it  was  circulated  tf 
the  end  of  the  week. 

[The  learned  judge  then  read  the  repart 
of  the  conference,  and  the  oonfercBce 
address  from  the  Xorthem  Siar  of  August 
20. (r/  j]  That,  gentlemen,  is  the  addres. 
If  that  were  a  correct  reprcsentatkto, 
there  was  a  perfect  concurrence  and  ac- 
quiescence in  the  address.  I  tJ^usht  h 
right  to  read  the  whole  of  it  to  yon.  A 
great  deal  of  it  has  no  bearing  upon  the 
subject,  but  there  are  certain  padsafi;es 
that  have,  or  you  may  think  they  have,  a 
considerable  bearing ;  such  as, 

''They  have  struck,  not  for  wa^es,  bvt  Iw 
principle." 

That  is  a  mere  representation  of  this 
meeting,  that  the  strike  was  for  the  Char- 
ter rather  than  for  anything  of  anv  other 
character. 

"  We  are  fortunate  in  having  an  acereditrd 
executive,  possessing  the  confidence  of  the 
people.  You  will  road  their  address  ;  it  breathes 
a  bold  and  manly  spirit." 

It  is  an  address  generally  to  the  Chartisfi 
body,  clearly  in  some  sense  approving  of 
the  other ;  but  it  may  bo  a  fair  qne^ioa 
with  you  whether  it  is  that  they  mean  to 
express  approbation,  and  con^eqaentlr 
agree  to  encourage  the  strike  aa  a  forcible 
strike,  or  whether,  finding  that  the  people 
had  been  out,  it  merely  means  to  recom- 
mend  them  not  to  work  till  the  Charter 
became  the  law  of  the  land.  I  cannot 
suggest  any  interpretation  which  does  not 
encourage  them  to  stand  out  till  the  Char- 
ter beoomcB  the  law  of  the  land,  bat 
whether  it  approves  of  forcing  the  pcKkple 
out  unlawfully,  is  a  question  which  I 
must  leave  you  to  decide. 

[The  learned  judge  proceeded  to  com- 
ment on  the  executive  address,  which,  he 
said,  was  clearly  brought  home  to  two 
members  of  the  executive  committee, 
James  Leach,  from  whose  house  it  came, 
and  M'DotialU  who  wrote  and  corrected  iu 
Bairstow  and  Campbell  were  both  dele- 
gates, and  had  identified  themselves  with 
it  at  least  as  far  as  the  rest  of  the  meet- 
ing.] 

"  Rally  round  our  sacred  cause,  and  > 

the  decision  to  the  God  of  justice  and  of  bat        * 


I  do  not  hesitate  to  tell  you,  tha«. 
there  was  nothing  more  in  this  than  t 
sort  of  expression  about  the  God  of  jnsf 
and  of  battle,  although  it  is  very  int< 

(a)  Above,  p.  952. 
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per&to  langaage,  and  very  improper,  I  do 
not  think  too  much  reliance  ought  to  be 
placed  on  that.  People  in  excited  times, 
as  was  said  bj  Chief  Justice  Tindal,  must 
not  measure  too  nicely  the  expressions  in 
their  speeches,  and  certainly,  though  not 
with  the  same  latitude  of  allowance,  you 
must  not  measure  the  language  in  written 
and  printed  addresses  too  nicely.  The 
Attorney  General  told  you  very  properly, 
not  to  let  the  flimsy  gauze  veil  of  such 
words  as  "peace,  law,  and  order,"  deceive 
you,  if  the  whole  tendency  of  the  docu- 
ment be  against  peace,  law,  and  order.  I 
say,  just  in  the  same  way,  if  a  placard  has 
no  serious  mischief  in  it,  and  merely  some 
expression  which  I  daresay  the  writer 
thought  very  sublime,  it  would  be  a  great 
deal  too  much  to  dwell  with  too  much 
minuteness  on  an  expression  of  that  sort, 
in  reference  to  a  crime  of  such  magnitude 
as  you  have  now  to  consider.  But  there 
are  other  expressions  in  this  document 
which  do  not  admit  of  the  same  observa- 
tion.   I  can  quite  pardon  the  expression — 

"Leave  the  decision  to  the  God  of  justice 
and  of  battle ;" 

but  what  is  the  meaning  of  this,  which  I 
marked  when  the  placard  was  sent  up  to 
mo  as  being,  I  must  say,  the  worst  part 
of  this  address  P 

*'  Englishmen,  the  blood  of  your  brothers 
reddens  the  streets  of  Preston  and  Blackburn, 
and  the  murderers  thirst  for  more." 

That  is  only  vulgar  and  inflammatory ; 
but,  now,  what  do  you  make  of  this  P 

"  Peace,  law,  and  order  have  prevailed  on 
oar  side." 

That  struck  me  as  one  of  the  most 
important  statements  in  the  placard,  be- 
cause it  led  me  to  the  conclusion  that  the 
persons  who  prepared  and  issued  it  did 
not  think  it  any  breach  of  peace,  law, 
and  order,  to  commit  the  outrages  of 
which  they  must  have  been  cognizant, 
and  of  which  charity  itself  could  hardly 
suppose  that  those  who  drew  up  this 
address  were  not  aware — namely,  that 
great  tumultuous  bodies  came  to  this 
town,  and  forcibly  compelled  persons  to 
deflist  from  work.  I  do  not  say  this  is 
the  necessary  inference.  1  would  always 
make  very  favourable  allowances  for  lan- 
guage used  in  excited  times.  I  would  put 
the  most  favourable  construction  upon  it. 
It  is  possible  that  all  they  meant  was 
(rejecting  these  words)  nothing  else  but 
calling  on  the  people  out  on  strike  to  this 
eff*ect : — 

"  Now  that  you  are  out,  continue  out  till  the 
Charter  hecomes  the  law  of  the  land." 

If  that  be  so  it  would  only  bring  the 
parttes  within  the  minor  charge— a  doubt- 


ful charge,  and  not  that  one  acoompanied 
by  violence.  £The  learned  judge  read  the 
whole  of  the  editorial  article  headed, 
"  Further  Progress,"  which  appeared  in 
the  third  edition  of  the  Nortnem  8ia/r 
of  the  ]3th  of  August,  and  also  in  the 
first  edition  of  the  20th.(a)2  G-entlo- 
men,  I  read  the  whole  of  that  because 
one  of  the  defendants  thought  it  ma- 
terial. You  soe  it  is  plain  that  the 
same  observations  which  have  been  made 
with  reference  to  the  other  documents 
also  apply  to  that.  Does  it,  or  does  it 
not,  seem  a  necessary  inference,  that  it 
means  to  encourage  anything  more  than 
that  they  should  remain  out  till  the  Char- 
ter became  the  law  of  the  land  P  I  do  not 
mean  to  decide,  whether  it  has  one  or  the 
other  of  those  meanings, 

Grentlemen,  that  is  the  documentary  evi- 
dence as  relating  to  those  defendants. 
That  is  the  evidence  that  applies  to  those, 
the  twenty-four  defendants  who  have  been 
proved  to  be  at  that  meeting,  and  against 
whom  no  other  evidence  has  been  given. 
Amongst  these  Mr.  O^Gownor  is  the  first 
defendant.  I  am  not  aware  of  anvthing  else 
that  atfects  him,  beyond  his  being  at  that 
meeting.  The  next  of  the  defendants,  as 
I  have  got  them  on  this  list,  who  are 
proved  to  have  been  at  the  meeting,  are 
JPeter  Murray  WBouaXlt  James  £each, 
John  Campbell,  and  Jonathan  Ba/irstow, 
That  may  be  stated,  I  think,  as  being  all 
which  really  afl^ects  them.  They  are 
proved  to  be  members  of  the  executive 
committee,  and  therefore  may  be  taken  to 
be  the  parties  who  issued  that  address, 
though  it  would  not  follow  that  every  one 
is  responsible  for  an  address  issued  in 
their  name  ;  but  it  will  be  for  you  to  say, 
whether  it  was  not  issued  with  their  con- 
currence and  approbation.  The  resolution 
clearly  approves  of  it,  and  though  merely 
approving  is  not  per  se  necessarily  identi- 
fying yourself  with  the  sentiments,  it  is 
impossible  not  to  say,  that  issuing  an 
address  approving  of  a  placard  is  pretty 
much  the  same  thing  as  issuing  the  pla- 
card itself.  That  is  the  evidence  against 
Mr.  O'Connor,  M*Dotuill,  Lea^ih,  Campbell, 
and  Bairstow.  Against  Bairstow,  the 
young  man  who  made  a  very  powerful 
address  to  you  two  or  three  days  ago, 
there  is  this  additional  circumstance :  he 
said,  if  the  Grovcrnment  did  not  take  up 
the  executive  committee,  in  forty -eight 
hours,  they  would  not  dare  to  do  it.  I  do 
not  think  that  amounts  to  much.  It 
showed  that  he  believed  that  great  alarm 
would  be  excited ;  but  I  do  not  think  it 
implicates  him  in  the  conspiracy  any 
more  than  if  he  had  said  nothing  of  the 
sort.    The  next  that  I  have  on  my  list  as 

(o)  Above,  p.  1185. 
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Ainongst  the  congpirators  there,  so  to  call 
tbt'iu,  itt  M*(%ii'tnt  ij.  Against  him  there 
is  other  evidence  liesiidc;* — (I  am  sorry 
I  hare  not  qtiitt'  the  n^io  of  my  tooL 
here,  but  it  U  diHicult,  being  8o  late  at 
night.)  He  is  proved  by  the  witne8.s 
XathaniA  Frif'-r,  to  have  Ikh-'U  at  the 
Bridgewacer  Works  and  at  Ecclea  in  the 
afternoon  of  the  same  day,  namely,  the 
lllh,  a  week  l)eforo  the  meeting  of  the 
17th,  when  he  thus  addressed  the  mob — 

*'  Fellow-!»Uve8,  thii*  is  the  bt'f^ioiHDp  of  the 
end;  a  8tra^frle  bftweea  niuiiant  capital  and 
pr(»trate  IalM>ur;  the  ^tru^r^le  is  strictly  poU- 
tieal,  and  all  work  shall  cvat^  till  the  Charter 
becomes  the  law  of  the  land/' 

I  think  he  is  also  proved  to  have  been 
one  of  the  parties  who  took  part  in  the 
trades  meeting,  which  took  place  in  Car- 
penters* Hall  on  the  16th  of  August, 
when  the  chair  was  taken  by  Alejcandm' 
Hutchinson ;  but  he  is  not  proved  to  have 
l>eeu  there  on  the  16th,  when  the  resolu- 
tion was  passed.  Then,  as  to  John  Aitkin, 
there  is  nothing  against  him  but  being 
there  at  the  conference.  Richard  Otiley 
the  same.  Georrj*'  Julian  Harney  the 
same.  Richard  F illing \ a)  the  SAuie.  WiU 
Ham  Hill  the  same.  Robert  Brooke,  be- 
sides Ijeing  there,  has  against  him  the 
fact,  that  in  his  possession  were  found 
those  papers,  which  prove  nothing  but 
that  he  was  at  the  meeting ;  and  he  is 
also  proved  to  have  made  a  most  violent 
speech  at  Todmordeu,  after  the  meeting, 
in  which  he  talked  of  ten  thousand  men 
and  the  soldiers.  He  certainly  seems  to 
have  uttered  sentiments  very  inflamma- 
tory. There  is  John  Hoyk ;  there  is 
nothing  against  him  excepc  that  he  was 
there.  Norman  and  Beesley  are  also  men- 
tioned. Beealey  was  apprehended  with 
seventeen  copies  of  resolutions  upon  him. 
After  all,  having  resolutions  amounts  to 
nothing,  except  as  indicative  of  what  is 
proved  by  other  testimony  against  him. 
Samuel  Farkes  the  same.  Thomas  Rail- 
ton  the  same.  Robert  Ramsden  the  same. 
Mooney  the  same,  except  the  ridiculous 
story  about  the  double-barrelled  guns ; 
that  mo,j  be  left  entirely  out  of  the  ques- 
tion. John  Leach  of  Hyde.  Against  him 
there  is  the  fact  not  only  that  he  was  at 
one  of  the  meetings  of  the  delegates,  but, 
you  will  recollect,  that  in  the  early  evi- 
dence, he  was  proved  to  have  been  at 
meetings  without  end,  at  Hyde  and  other 
places,  beginning  by  treating  it  as  a 
wage  question,  but  using  the  most  in- 
flammatory and  vulgar  language,  as  to 
the  quantity  of  provisions  used  by  the 
Queen,  &c.    I  need  not  go  iniK)  this.     I 

do  not  think  it  would  be  useful  to  go  into 

^^^-^'."~™'™  ■ 

(a)  Filling's  name  was  probably  mentioned 
here  by  mistake  for  Cooper's ;  see  below. 


!  detail,  for  ypa  will  probablT  recoQeri  tiv 

'  style    of   his    speecbea.      &e    be^BB   br 

I  makinu  speechea  on  the  wage  qmessioo.  aad 

t<x)k  part  after  that  against  the  Oianar 

'  About  a  week  after  the   tum-oat    cob- 

=  menccd  he  went  to  Hyde  and  Stockport. 

I  and  in  the  latter  place  headed  a  mob  sp 

I  to  the  workhouse  to  get   the    prisoiKn 

!  released.     There    is    no  other    erideBCP 

against  him.    Then,  as  to  David  Mitrntm. 

There  is  against  him  the  eridenoe  of  Mr. 

Nasmyth  as  to  what  took  place  at  Eodee: 

and  Frytrr  alao  mentioned  him  as  haria? 

been  present  at  the  meeting,  and  teDiu 

the  workmen  that  they  thought  tfaer  wcr 

well  off,  bat  they  would  soon  fin^  dstr 

were  not.    Against  John  Arran  there  vm 

nothing  bnt  his  heing  present.      Jous 

Skevington,  the  same.     Ckriwtopker  iWi. 

besides  being  present,  is  proved  to  hare 

been  one  of  tne  speakers  at   Stockport. 

He   was  also  at  a  meeting    at   KM^t 

house.     He  was  proved  to  bo  at  a  meetinr 

at  Stockport  by  the  witness  Moore,  and  itf 

another  meeting  in  Stockport  by  the  wit- 

ness  Crompion.      Crompton  said,  **  I  took 

notes  of  what  Doyle  said."    [The  leaned 

judge    read   the    speech    attribated    to 

noijle.{a)l 

Now,  gentlemen,  that  is  the  last,  note 
these  names  down.  They  are  the  first 
twenty -four.  There  are  other  names  to 
which  I  can  speak  afterwards — the  trades' 
delegates.  Now  the  question  is  whether 
the  evidence  satisfies  you  that  they  an 
guilty  upon  either^  or  upon  which,  of  the 
charges  in  this  indictment  P  Does  ii 
satisfy  you  that  they  either  conspired  to 
cause  this  forcible  turn-out  and  viol^ioe, 
so  as  to  make  the  Charter  become  the  law 
of  the  land,  or,  if  jou  adopt  that  con- 
struction, that,  tha*e  being  violence  is 
existence,  they  conspired  to  aid  and  en- 
courage the  parties  in  carrying  oat  that 
violence  ?  or  you  may  say  that,  as  to  all 
and  some  of  them,  there  is  not  necessarily 
such  a  construction  to  be  deduced  firom 
their  acts  and  documents ;  that  all  they 
meant  was  to  encourage  the  parties  who 
were  actually  out,  whether  right  or  wrong, 
to  remain  out  till  the  Charter  became  the 
law  of  the  land.  That  would  bring  them 
within  the  minor  charge— the  charge  can> 
tained  in  the  fifth  count  of  the  indictment. 
If  you  think  they  are  not  guUty,  even  of 
this,  then  you  will  acquit  them ;  bnt  I 
confess  there  is  a  difficulty  to  me  to  o^'^. 
gest  such  a  construction  to  you ;  bat  i  is 
what  you  have  a  fair  right  to  do.  'J  u 
will  consider  it,  and  it  is  the  dntj  >f 
jurors  in  considering  acts,  where  ther  is 
not  a  fair  warrant  to  force  yourconsciei  e 
to  say  something — ^if  you  do  not  see  y  x 
way  as  clear  as  daylight— if  the  ma     t 

(a)  Above,  p.  98S. 
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bears  a  double  conBtmciion, — it  is  your 
duty  to  give  it  that  construction  which  is 
most  fayourable  to  the  prisoners.  If  the 
fair  construction  is,  that  they  meant  to 
encourage  nothing  more  than  remaining 
out  till  the  Charter  became  the  law  of  the 
land,  then  find  them  guilty  of  the  minor 
cbarge;  but  if  you  find,  looking,  as  I 
have  done  with  considerable  anxiety — 
looking  rather  with  the  ingenuity  of  a 
practised  mind  than  that  of  an  ordinary 
man,  that  their  acts  are  capable  of  the 
other  construction,  and  that  you  have  no 
doubt  as  to  their  aiding  and  encouraging 
a  forcible  turn-out,  then  you  wijl  find 
them  guilty  of  the  larger  charge  in  the 
indictment.  If  you  mkve  a  fair  doubt 
you  will  give  them  the  benefit  of  that 
doubt,  and  act  accordingly.  Gentlemen, 
I  will  not  take  your  verdict  now.  I 
will  do  as  Lord  Chief  Justice  Tindal  did. 
You  will  decide  there,  and  when  you  do 
BO,  let  me  know.  I  do  not  want  you  to 
give  me  your  verdict  now,  but  to  let  me 
know  that  vou  have  decided. 

One  of  the  jurors  asked  for  the  counts 
of  the  indictment. 

KoLFE,  B. :  Here  is  an  abstract  of  the 
counts.  The  fifth  count  is  what  I  call  the 
minor  count.  The  two  last  counts  are 
entirely  gone,  and  the  four  first  you  will 
see,  substantially,  are  the  same  thing. 
Thoy  charge  the  defendants  with  en- 
couraging violence  to  obtain  the  Charter. 
The  fifth  count  charges  them  with  en- 
couraging them  to  keep  out  without  vio- 
lence, for  the  obtainment  of  the  Charter. 

A  Juror :  My  Lord,  we  will  not  be  able 
to  come  to  a  decision,  without  some  con- 
sideration. 

RoLFB,  B.,  handed  the  jury  an  abstract 
of  the  counts  of  the  indictment. 

The  jury  retired. 

lu  a  few  minutes  the  foreman  returned 
and  asked  his  Lordship  a  question  in  a 
low  tone  of  voice. 

BoLFB,  B. !  It  would  not  be  proper  that 
anything  like  a  private  conversation  should 
pass  between  us. 

Tlie  Foreman :  1  will  only  trouble  you 
to  tell  me  whether  we  can  find  tnem 
guilty  of  conspiracy  with  violence,  or 
without  it. 

BoLFE,  B. :  Yes. 

Attorney  General :  Violence  includes  in- 
timidation, my  Lord. 

BoLFE,  B. :  Oh,  they  understand  that. 

The  jury  having  deliberated  for  about 
an  hour,  returned  to  Court  and  signified 
that  they  came  to  a  decision  on  the  evi- 
dence respecting  the  twenty-four  de- 
fendants whose  names  were  submitted  to 
them. 

[The  learned  judge  referred  to  the 
evidence  respectmg  Gandelet,  Taylor, 
Woodruffe,  and    Woolfenden,      Ccmdelefs 


speech  at  the  trades'  meeting  did  not 
necessarily  and  fairly  bear  the  meaning 
the  reporter  had  put  upon  it;  but  at 
all  tbe  meetings  in  which  he  took  part 
Caiidelet  advised  the  people  to  remain 
out  until  the  Charter  became  the  law 
of  the  land.  The  learned  judge  read 
Tayhr'B  speech  at  Royton  on  the  16th, 
and  Woodruffe*8  atAshton  in  July.  There 
was  vory  little  against  Woodruffe,  except 
that  he  was  one  of  the  trades  delegates  at 
Manchester,  and,  whatever  the  jury  might 
think  of  the  Chartist  delegates,  the 
evidence  altogether  failed  to  show  that 
the  trades  delegates  were  a  combination 
or  conspiracy  for  the  same  purpose.  Wool- 
fenden's  speeches  were  characterized  by 
great  ignorance  and  conceit,  but  there  was 
not  much  to  show  any  conspiracy.! 

Attorney  General:  Has  your  Lordship 
mentioned  the  name  of  Cooper  P 

BoLFE,  B. :  Yes,  he  is  in  the  list. 

Sir  G.  Lewin:  We  did  not  hear  the 
name. 

BoLFE,  B. :  He  is  one  of  the  twenty- 
four,  (a) 

A  Juror :  Must  we  now  decide  upon  the 
evidence  as  to  these  four  ? 

BoLFE,  B. :  Yes,  I  think  you  had  better. 
If  you  think  you  cp.n  carry  in  your  minds 
the  substance  of  the  evidence  as  to  any 
more  of  them  will  you  tell  me  P 

A  Juror :  My  Lord,  there  are  three  or 
four  of  us  who  have  taken  notes,  and  I 
think  we  will  have  no  difficulty  in  giving 
a  conscientious  verdict. 

BoLFE,  B. :  Then  there  are  two  or  three 
more  you  may  dispose  of  without  difficulty. 
I  wiU  now  read  the  list  of  those  that 
remain  (I  believe  twenty-four  of  them), 
against  some  of  whom  you  will  find  there 
is  no  evidence  at  all. 

Attorney  General :  Any  suggestion  from 
your  Lordship  would  induce  me  at  once  to 
consent  to  a  verdict. 

BoLFE,  B. :  David  Ro88 ;  there  is  nothing 
sbgainst  him.  Mow,  you  may  strike  him 
out  as  not  guilty.  James  Taylor ;  that 
may  be  struck  out.  Joseph  Clarke  was  not 
at  all  mentioned. 

Sir  G.  Lewin :  He  went  to  Turner*8. 

BoLFE,  B. :  It  was  a  man  named  ClarJce. 
It  may  be  the  defendant  or  not.  John 
Massey;  ho  is  not  mentioned.  Thomas 
Browne  Smdth,  Thomas  Frazer,  James 
B/Osmith,  James  Chippendale,  and  John 
Lomaa  have  never  been  mentioned. 

Sir  G.  Lewin:  No. 

BoLFE,  B. :  Robert  Lees :  there  is  a  man 
named  **  General  Lees," 

Attorney   General:    Lees  is   proved  by 

(a)  Cooper's  name  does  not  oocor  in  the 
twenty-four,  bat  the  learned  judge  appears  to 
have  substituted  Pilling's  name  by  mistake ;  see 
below. 
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more  tban  one  witneBS   to  be   koown  as 
•*  Genenil  Lee$y 

HoLFE,  B. :  YoD  are  ri^ht  in  pointing 
atleiition  to  thut,  for  I  have  omitted  a 
note  of  it.  In  Btating  the  ca^^e  i>ro  and 
cvHt  1  would  he  glftd  to  be  reminded  of 
any  Buch  omisBiou.  [Tho  learne<l  judj^e 
reviewed  the  evidence  aHecting  tyrhule- 
fitld.l  He  certainly  cannot  get  over  the 
fact  that  he  lent  them  his  chapil.  He 
knew  they  were  coming  for  a  parposo 
which  he  thought  to  l>e  a  lawful  purjxwe, 
and  accordingly  he  lends  them  the  use 
of  his  chapel.  He  lends  them  a  table. 
He  ]>as«eB  in  and  out  cmce  or  twice  during 
the  (biy.  This,  proi)ably,  is  not  conclusive 
e\idcnce  under  the  circumstances,  ]>erliap8 
not  evidence  at  all,  to  connect  him  with 
anything  that  may  have  taken  place  at 
that  meeting.  In  my  mind,  it  is  extremely 
weak  evidence;  at  the  same  time,  you 
may  come  to  a  ditl'erent  conclusion. 

Then,  gentlemen,  leaving  out  this  great 
list  that  has  been  struck  out,  all  the  rest  are 
parties  as  to  whom  this  general  observa- 
tion will  apply ;  that,  if  you  convict  them, 
it  must  he  solely  upcm  the  ground  of  the 
criminal  acts  in  wliich  they  were  indivi- 
dually engaged.  A  partici{)ation  in  those 
acts  is  certainly  not  at  all  conclusive  proof 
of  any  participation  in  the  previous  con- 
spiracy. Indeed,  the  more  ignorant,  vul- 
gar, and  outrageous  parties  are,  and  the 
coarser  their  speeches  and  conduct,  to 
my  mind,  I  must  own,  the  less  probable 
it  is  that  they  are  carrying  out  any  direct 
or  indirect  plot  in  which  they  were  more 
or  less  participating.  That,  however,  is 
a  matter  for  you  to  decide.  The  next 
defendant  to  whom  I  shall  direct  your 
attention  is  Thomas  Mahon.  The  first 
witness  that  speaks  to  him  is  Brierly. 
(His  Lordship  then  read  the  evidence  of 
Brierly^  and  remarked  that  the  same 
evidence  would  apply  to  Stephenson,  Fen- 
ton,  Crossley,  and  Vurham.)  All  those 
meetings  on  the  Haigh,  are  Stalybridge 
meetings,  and  all  these  parties  attended 
them,  some  more,  and  some  less.  They 
were  all  encouraging  the  strike  for  wages, 
and  it  is  for  you  to  say  whether  you 
believe,  from  their  conduct,  that  they  were 
engaged  in  any  such  conspiracy  as  that 
charged  in  this  indictment.  The  next 
witness  who  speaks  to  these  is  BucMey, 
to  whom  I  have  already  adverted.  He 
speaks  of  meetings  at  Hyde,  where  Gross- 
ley,  Fenton  and  Durham  were.  They 
addressed  them  on  the  wage  que&tion. 
Some  of  the  people  were  for  the  wage 
Question  and  some  for  the  Charter.  Then 
mere  is  evidence  given  by  Jamieson,  about 
the  cH'anting  of  licences  to  parties  to  cany 
on  their  work.  Stephenson,  Fenton,  and 
Durham  were  proved  to  be  in  the  room 
where  the   licences   were    given.     That 


r^ves  their  participation  in  iii«)6e  bcu. 
Y^licve  thai  is  subetantiallj  a.l  tLs 
evidence  relating  to  those  persons.  ^'^■•^•^ 
and  Vurh^im  bat  at  the  ^'ICoslej  Arms," 
Stalybridge,  where  licences  were  gram«d 
to  the  people  to  carry  on  a  portion  of  their 

'  works.  Aitkin  was  one  of  those  who 
atu>nded  at  that  early  meetini?  where  they 

'  si><)ke  of  "  the  dark  nights  coming  on." 
\N'ith  regard  to  ChaJlen'j^ir,  there  is  evi- 
dence  that   he  and  Aitkin  went   oTcr  Vj 

•  Preston.  Samml  Bannister,  h:£rh  con- 
stable of  Preston,  says  they  attended  a 

I  meeting  in  Preston  on  the  evening  of  tLs 

!  12th  of  August.    A  resolution   wad  paawd 

that  the  people  of  Preston  would  no(  go 

to  work  till  the  Charter  bc^came  the  lav 

'  of  the  land.     Challenger  said  the    cottjc 

,  lords  of  Preston  were  the  greatest  tyrans 

in  the  country,  and  Aitkin  said   be   b^d 

I  suffered  in  the  canse  of  the   people  and 

I  had  already  been  imprisoned,  bat  would 

•  do  anything  more  he  could  to  assist  them 

;  I  do  not  know,  gentlemen,  that  therv  is 
j  anything  more  material.  Tha^  is  the 
,  substance  of  their  evidence.  The  evidence 
against  Ijees  is  that  of  Matth^'w  Maiden, 
the  constable  of  Ash  ton.  Lees  was  heading 
up  a  crowd  to  Barrow* s  new  baildiujes 
on  the  18th  of  August,  and  desired  tl^ 
bricklayera  to  desist  from  work.  There  is 
no  doubt  that  Lees  was  taking  an  active 
part  in  a  riot  on  the  18th  of  August. 

Sir  G.  Lew  in :   Samuel  Turner   is  an- 
other, my  Lord,  who  speaks  to  Lees. 

RoLFE,  B. :  I  can  assure  you  it  is  a  very 
difficult  matter,  by  any  arrangement,  to 
get  regularly  through  a  thing  so  compli- 
cated as  this.  I  will  put  a  query  under 
the  name  of  Robert  Lees,  as  there  may  be 
a  question  whether  he  is  the  same  person 
here  spoken  of.  {Beads  Turner's  evMence.) 
Lees  has  been  guilty  of  very  criminal  acts ; 
but,  at  the  same  time,  it  is  for  you  to  say 
whether  they  are  such  acts  as  can  conduct 
you  to  the  belief  that  they  were  the  result 
of  a  conspiracy.  It  is  one  thing  to  be 
participating  in  a  riot  and  another  to  be 
participating  in  a  combination  to  canse  a 
riot.  I  cannot  say  whether  it  may  not 
strike  another  in  a  different  light.  Cir- 
cumstances that  strike  some  as  affording 
very  little  evidence  strike  others  as  afford- 
ing very  strong  evidence.  I  now  come 
to  John  Lewis,  Thomas  Storah,  Pairick 
Murphy  Brophy,  and  WiUiam  Booik. 
The  evidence  against  Lewis  is  that  of  Joe 
Cooper,  IBrophy  and  Storah  do  not 
seem  to  have  taken  any  very  active  part 
in  the  movement.  Booth  appears  to  have 
advised  the  people  to  draw  their  money  out 
of  the  clubs,  and  to  have  spoken  about  the 
expenses  of  the  royal  household.]  Now, 
there  is  one  defendant  whom  I  accidentally 
omitted.  It  is  that  man  {PtUing)  who 
gave  us  that  melancholy  tale  yesterday. 
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He  is  represented  as  speaking  very  strongly 
at  the  Stockport  meeting  and  at  several 
other  places.  The  witness  Oliver  speaks 
to  him  and  Challenger.  Ho  said  they  en- 
couraged the  people  to  remain  out  till 
they  obtained  a  fair  day's  wages  for  a 
fair  day's  work,  and  nntil  the  Charter 
became  the  law  of  the  land.  Pilling  is 
also  spoken  to  by  Turner.  With  regard 
to  Filling ,  it  seems  to  me  that  the  general 
tendency  of  his  addresses,  as  described 
by  the  witnessess,  was  very  much  in  con- 
formity with  what  you  heard  yesterday 
from  himself;  consisting  more  in  describ- 
ing the  masters  as  hard-hearted  towards 
the  workpeople,  and  that  they  should  get 
more  wages,  rather  than  forming  part  of 
any  conspiracy.  I  will  make  no  apology 
for  omitting  to  read  the  evidence  respect- 
ing him.  1  think  there  is  no  reason  to 
go  over  it  again.  You  have  now  the  case 
of  all.  ScholefiehTa  case  stands  by  itself. 
Other  defendants  have  attended  those 
meetings,  and  taken  more  or  less  an 
active  part  in  them.  Then  there  are  the 
defendants  who  acted  as  delegates  at  Man- 
chester ;  and  then  all  those  defendants 
whose  names  are  not  struck  out,  and  who 
appear  to  have  attended  those  various 
meetings,  and  spoke  with  more  or  less 
violence  at  them,  some  being  for  political 
and  some  for  other  objects.  Now,  does 
the  evidence  as  to  all,  or  any  of  them, 
satisfy  you  that  they  were  parties  to  some 
c;eneral  conspiracy  to  effect  certain  ob- 
jects? If  it  does,  then  by  no  means 
hesitate,  or  shrink  for  a  moment  from 
declaring  all  of  them  guilty.  But  if  you 
think  it  can  fairly  be  explained  in  any 
other  way,  and  that  you  have  no  reason  to 
suppose  that  the  defendants  were  parties 
to  any  general  combination,  then  it  will  be 
your  duty  to  find  them  not  guilty.  Bearing 
m  mind  that,  if  you  acquit  them  of  con- 
s])iracy,  you  by  no  means  acquit  them  of 
punishment ;  for  by  the  testimony  here, 
which  is  not  answered,  some  of  the  de- 
fendants are  certainly  guilty  of  outrageous 
and  scandalous  violence.  But  that  is  not 
the  question  here  now,  but  whether  they 
are  guilty  of  the  offence  of  combining  to 
effect  a  certain  object.  If  you  think  they 
are,  then  find  them  guilty ;  but  if  that 
charge  is  not,  to  your  mind,  made  out  by 
reasonable  proof,  then  return  a  verdict  of 
not  guilty. 

Sir  G,  Lewin:  I  believe  the  jury  has  j 
not  the  name  of  Chim&fidale, 

BoLFE,  B. :  Yes,  they  have. 

The  iury  retired  about  six  o'clock,  and  , 
in  half-an-hour  returned  into  Court  and  j 
gave  in  their  verdict.  , 

Aitkin,    William — Guilty  on    the    fifth 
count. 

Arthur,  James  {alias  M* Arthur) — Guilty 
on  the  fourth  count. 


Arran,  John — Guilty  on  the  fifth  count. 

Bairstow,  Jonathan  —  Guilty  on  the 
fourth  count. 

BrooJce,  Rohert — Guilty  on  tho  fourth 
count. 

Beesleijf  William — Guilty  on  the  fifth 
count. 

Campbell,  John — Guilty  on  the  fourth 
count. 

Coaper,  Thomas — Guilty  on  the  fourth 
count. 

Challenger,  Alexander  or  jS^awJy— Guilty 
on  the  fifth  count. 

Candelet,  George — Guilty  on  the  fourth 
count. 

Burham,  John — Guilty  on  the  fourth 
count. 

Doyle,  Christopher — Guilty  on  the  fourth 
count. 

Fentoyi,  James — Guilty  on  the  fourth 
count. 

Harney,  George  Julian — Guilty  on  the 
fifth  count. 

Hill,  William — Guilty  on  the  fifth  count. 

Hoyle,  John — Guilty  on  the  fifth  count. 

Leach,  James — Guilty  on  the  fourth 
count. 

Lea>ch,  John — Guilty  on  the  fourth  count. 

M'Dou>all,  Peter  Murray — Guilty  on  tho 
fourth  count. 

McCartney,  Bernard  —  Guilty  on  the 
fourth  count. 

Mooney,  James — Guilty  on  the  fourth 
count. 

Morrison,  David — Guilty  on  the  fourth 
count. 

Nonnan,  John — Guilty  on  the  fifth 
count. 

0^ Connor,  Feargus — Guilty  on  the  fifth 
count. 

Otlcy,  Richard  —  Guilty  on  the  fifth 
count. 

Parkes,  Samuel— Gm\ty  on  the  fifth 
count. 

Railton,  Thomas — Guilty  on  the  fifth 
count. 

Rajnsden,  Robert — Guilty  on  the  fifth 
count. 

Skevington,  James — Guilty  on  the  fifth 
count. 

Taylor,  Fredei'ick  Augustus — Guilty  on 
the  fourth  count. 

Woodruffe,  William  —  Guilty  on  the 
fifth  count. 

The  jury  found  the  following  defendants 
not  guilty : — 

Patrick  Brophy,  William  Booth,  Joseph 
Clarke,  James  Chippendale,  John  Crossley, 
John  Fletcher,  Thomas  Fraser,  James 
Grasby,  John  Lomax,  Robert  Lees,  John 
Lewis,  John  Massey,  Thomas  Mahon,  Rich^ 
ard  Pilling,  David  Ross,  Jamiss  SchoUfield, 
Thomas  Browne  Smith,  William  Stephmio7i, 
Thomas  Storah,  James  Taylor,  and  Albert 
Woolfenden, 
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The  following  dcfondants  had  been  pre- 
viounly  acciuitted  by  consent : — 

John  All inson,  James  (JartMijf,  G*ort]e 
Johnvon,  Thomiis  Pitt,  William  Scholtjitld, 
John  Thornton^  and  John  Wiile. 

KoLPE,  B. :  I  presume  the  jury  mean 
to  say  that  those  guilty  on  the  tifth  connt 
would  be  guilty  on  the  fifth  count  only, 
and  that  thoso  guilty  on  the  fourth  would 
be  guilty  on  the  fifth  also. 

The  Fort'vuin :  Yes,  my  Lord. 

Murphy  thanked  the  iury  for  the  patient 
attention  they  had  paid  to  the  case. 


CouKT  OP  Queen's  Bench, 
May  4, 1843. 

Present :  Lord  Benman,  L.C.J. ,  Patte- 
80N,  Williams,  and  Coleridgk,  J  J. 

The  Attorney  General  pravod  the  judg- 
ment of  the  Court  on  the  defendants. 

DxirulaSy  Murphy^  Serjeant  Bodkin,  and 
Atherton  moved  in  arrest  of  judgment. 

The  fourth  count  in  the  commencement 
of  it  states  a  material  fact  to  be  tried  by 
the  jury  without  any  venue  ;  the  unlawful 
meetings  are  stated  to  have  been  held  at 
divers  places  only,  and  therefore  the  count 
is  defective — (Com.  Dig.  Indictment,  6.  2) 
— and  this  defect  is  not  cured  bv  verdict — 
RexY.  J£ayne^,ia)Rexv.Mathews,{h)  RexY. 
Holland.[c)  The  count  does  not  charge  an 
ofl'euce  at  common  law  ;  it  does  not  charge 
a  conspiracy,  but  merely  an  aiding  and 
abetting.  To  make  that  criminal  there 
must  have  been  a  substantive  offence,  the 
commission  of  which  the  defendants  were 
aiding  and  abetting,  and  it  must  have  been 
committed  within  the  jurisdiction  of  the 
Court.  The  tumultuous  assembling  here 
stated  may  have  been  in  Scotland  or  in 
Ireland. 

Patteson,  J. :  If  the  words  aiding  and 
abetting  imply  personal  presence,  the 
offence  the  defendants  are  charged  with 
aiding  and  abetting  must  have  been  com- 
mitted in  Lancashire.  Taking  the  whole 
together,  it  may  be  no  more  than  an  imper- 
fect statement  of  venue. 

Lord  Denman,  L.C.J. :  Personal  presence 
is  usually  averred,  and  ought  it  not  to 
have  been  charged  that  the  defendants 
were  wilfully  aiding  and  abetting  ? 

The  fifth  connt  is  without  any  venue, 
and  does  not  show  that  the  offence  was 
committed  within  the  jurisdiction  of  the 
court  which  tried  it ;  the  statute  7  Geo.  4. 
c.  64.  s.  20,  applies  only  where  the  venue 
is  improperly  or  imperfectly  stated— iJ.  v. 
jBrar*.(d) 

(a)  4  M.  &  S.  214. 
(6)  5  T.R.  162. 
(c)  6  T.R.  607. 
(rf)  6  C.  &  P.  123. 


Pattesok,  J. :  That  waa  before  verdici  ; 
the  quefstion  was  confiidercnl  as  if  the  de- 
fendant had  been  allowed  to  ^ritiidrmw  Lis 
plea  of  not  gnilty  and  demiu-. 

This  coont  only  charges  an  »ttempr  u 
persuade  others   to  do  wh»t    th*j  might 
lawfully  do.    The  description  of  the  luunrc 
of  the  offence  is  too  vague — -fi-  v.  Peck,  i 
E.  v.  RatJMd,{h] 

Rule  nipi. 

May  26, 1843. 

I      The    Aiionk^y    General,    the     S'.'h'r'*':r 
,  General,[e)    Wtyrtley^    Sir    G.     A,    i>im, 

Waddingion^  R.  C.  Hildyard,   nnd   W.  F. 

Polh>^k  showed  cause.    First,   »9   to  the 

fourth    count.      The    indictment    suax* 

that— 

*'  divers  evil-dispojied  persons  anlawfiiHy  vA 
tumultuously  assembltid  together,  and  by  vio- 
i  lence,  threat*,  and  intimidations  to  dirers  other 
persons,  being  peaceable  subjects  of  this  realiD, 
forced  the  said  last-mentioned  subjects  to  kare 
their  occapationi  and  employments,  aiMl  therebr 
impeded  and  tdopped  the  Laboor  employed  ia 
the  lawful  and  peaceable  carrying  on  by  direis 
larf^e  numbers  of  the  subjects  oi  this  reaha  (tf 
certain  trades,  manufactures,  and  busane^i^e*. 
and  thereby  caused  confusion,  terror,  and  alina 
in  the  minds  of  the  peaceable  sabject^  of  this 
realm." 

The  count  then  goes  on  to  cbftrge  that 
the  defendants, 

"  in  the  parish  and  county  aforesaid,  with  dirers 
other  evil-disposed  persons  to  the  jurors  aftve- 
said  as  yet  unknown,  did  aid,  abet,  assist,  com- 
I  fort,  support,  and  encourage  the  said  evil-disposed 
i  persons  in  this  count  first  mentioned  to  continue 
and  persist  in  the  said  unlawful  assembling 
threats,  intimidations,  and  violence,  and  in  &e 
said  impeding  and  stopping  of  the  labonr  em- 
ployed in  the  said  trades,  manufaetnres,  and 
businesses,  with  intent  thereby  to  cause  terror 
and  alarm  in  the  minds  of  the  peaceable  sub- 
jects of  this  realm,  and,  by  means  of  snch  terror 
and  alarm,  violently  and  imlawfully  to  cause 
and  promote  certain  great  changes  in  the  Con- 
stitution of  this  realm." 

The  offence  char{;^ed  in  the  latter  part  of 
the  count  is  stated  with  a  perfect  venue. 

The  inducement,  or  preceding  part,  did 
not  require  a  venue  even  at  common  law, 
and,  at  any  rate,  is  not  prejudiced  by  the 
want  of  one  since  the  Act  of  7  Geo.  4. 
C.64.  s.  20.  The  Court  will  not  assume  that 
the  facts  described  in  the  inducement  took 
place  out  of  the  realm ;  nor,  indeed,  are  the 
averments  consistent  with  that  supposi- 
tion ;  and,  if  the  facts  did  occur  out  of 
England,  the  allegations  in  the  latter  part 
of  the  count  still  show  an  indictable 
offence.  If  the  defendants  in  England 
abetted  or  encouraged  the  commission  of 

(a)  9  A.  &  £.  686 ;  1  P.  &  D.  508, 
ib)  2  G.  &  D.  J  6  Jur.  896. 
(c)  Sir  William  Follett 
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unlawful  acts  in  France,  or  Ireland,  with 
the  intent  here  stated,  that  is  an  offence 
against  onr  law.  A  misdemeanor  may 
be  made  up  of  acts  committed  in  several 
counties,  and  the  venue  may  be  laid  in 
any.  In  Bex  v,  Burdett,(a)  Holroyd,  J., 
says : — 

**  I  thiok  the  jury  may  inquire  into,  and  take 
cognisance  of,  thosxi  facta  which  are  done  out  of 
their  county,  for  the  purpose  of  finding  a  defen- 
dant guilty,  not  only  of  so  much  of  the  crime  as 
was  committed  within  the  county,  but  also  of  the 
remainder  of  the  aggregate  charge,  io  those 
cases  where  so  much  of  the  misdemeanor 
charged  as  is  proved  to  have  been  done  within 
their  county  is  of  itself  a  misdemeanor. 

"  And  this  is  established  to  be  the  law  in  the 
cases  of  conspiracies  and  nuisances,  in  both  of 
which  the  juries  do  not  confine  their  verdicts  of 
guilty  to  such  criminal  acts  or  consequences  as 
occur  in  the  county  where  the  conspiracy  or 
erection  of  the  nuisance  is  laid  and  proved, 
but  extend  them  to  such  further  acts  and  con- 
sequences of  conspiracy  and  nuisance,  as  may 
occur  or  arise  in  another  county  ;  and  judgment 
and  punishment  are  in  such  cases  given  and 
awarded  to  the  full  extent  of  the  aggregate 
offence.  The  cases  of  felony  have  been  urged 
as  bearing  on  the  present  case,  particularly 
those  provided  for  by  the  statute  of  Philip  and 
Maty;  but  those  are,  I  think,  distinguished 
from,  and  do  not  apply  to,  the  present  ques- 


uon. 


f» 


The  distinction  between  felony  and  mis- 
demeanor is  fully  considered  by  Abbott, 
C.  J.,  in  the  same  case,(6)  and  is  commented 
upon  in  1  Stark.  Crim.  PI.  31  (2nd  ed.). 
where  it  is  said : — 

"  In  cases  like  that,  it  appears  clear  that  the 
agency  of  the  defendant  in  a  foreign  country 
may  bo  inquired  into  at  common  law  in  the 
country  where  the  principal  act  is  done." 

And  again  at  page  26 : — 

"The  rule  of  the  common  law  restraining 
jurors  from  inquiring  into  facts  arising  in  another 
county  does  not  appear  to  have  been  at  any  time 
so  strictly  observed  in  misdemeanors  inferior  to 
treason  and  felony  as  in  capital  cases." 
Supposing,  however,  that  the  omission  of 
avenue  to  the  facts  laid  in  the  indictment 
be  a  fault,  it  is  only  the 
"  want  of  a  proper  or  perfect  venue  " 

which  is  cured  after  verdict  by  the  Act  of 
7  Geo.  4.  c.  64.  s.  20, 

"  where  the  court  shall  appear  by  the  indict- 
ment or  information  to  have  had  jurisdiction 
over  the  offence." 

Now  a  complete  offence  is  alleged  here, 
as  committed  by  the  defendants  in  the 

Sarish  of  Manchester,  namely,  that  they 
id,  with  a  certain  evil  intent,  unlawfully 
**  aid,  abet,  assist,  comfort,  support,  and 
encourage "  other  persons  who  had  been 

(a)  4  B.  &  Aid.  95,  138 ;  1  St.  Tr.  N.S.  124. 
(6)  4  B.  &  Aid.  179 ;  1  St.  Tr.  N.S.  147. 


\ 


committing  misdemeanors  **  to  continue 
and  persist "  in  so  doing. 

To  aid,  abet,  and  encourage  are  substan- 
tive offences ;  and,  where  they  are  charged, 
they,  and  not  the  commission  of  the  act 
aided  in  or  encouraged,  are  the  material 
fact,  to  which  the  venue  is  principally 
important.  The  effect  of  the  words  **  aid, 
abet,  encourage,"  and  the  like,  is  shown 
in  2  Inst.  182 ;  JacoVs  Law  Dictionary, 
tit.  "  Abet " ;  M'BanieVs  case.(a)  In  cases 
of  solicitation,  the  endeavour  to  induce 
commission  of  a  crime  is  the  substance  of 
the  charge;  it  is  not  necessary,  to  com- 
plete the  misdemeanor,  that  the.  solicita- 
tion should  have  been  acted  upon — Bex 
V.  FuUer^i}))  Bex  v.  Higgin8,(c)  Bex  v. 
Lady  Lawly,id)  and  other  cases,  cited  in 
the  first  volume  of  8tarhie*8  Criminal 
Pleading,  pp.  145-148.  It  may  be,  in 
the  present  case,  that  the  illegal  acts 
abetted  and  encouraged  in  Lancashire 
were  done  ip  another  county ;  but  if 
persons  in  Cheshire  were  committing  a 
riot,  it  could  not  be  said  that  persons 
standing  close  by,  but  within  the  borders 
of  Lancashire,  and  encouraging  the  rioters 
by  words  and  shouts,  were  not  indictable 
in  Lancashire.  The  offence  would  be 
complete  there,  as  to  act  and  intent :  and 
whether  the  rioters  proceeded  to  commit 
further  misdemeanors  on  the  enoouraeg- 
ment  given,  or  not,  would  make  no  dif- 
ference. 

The  fifth  count  is  certainly  bad  for  want 
of  venue,  unless  the  defect  is  cured  by 
the  statute  7  Geo.  4.  c.  64.  s.  20.  But  the 
words  **  county  palatine  of  Lancaster"  in 
the  margin  of  the  indictment  do  imper- 
fectly supply  a  venue;  the  objection, 
therefore,  is  only  the  want  of  a  **  perfect 
venue,'*  and  that  is  cured  by  the  statute, 
which,  being  remedial  and  to  prevent 
failure  of  justice,  must  be  construed  libe- 
rally. 16  &  17  Car,  2.  c.  8.  s.  1  (which 
appears  to  have  been  contemplated  in 
framing  the  clause  now  in  question)  enacts 
that  judgment  shall  not  be  stayed  or  re- 
versed after  verdict, 

"  for  that  there  is  no  right  venue,  so  as  the 
cause  were  tried  by  a  jury  of  the  proper  county 
or  place  where  the  action  is  laid ;" 

and  in  SJdnner  v.  Gunton,{e) 

**  the  Court  said  that,  if  there  were  no  venue, 
yet,  after  verdict,  it  is  aided  by  the  new  statute 
of  16  &  17  Car.  2.  c.  8.,  the  cause  being  tried  in 
the  proper  county  where  the  action  was  laid." 

The  same  effect  was  given  to  this  statute 

(a)  Fost.  121. 
(6)  1  R  &  P.  180. 
(c)  2  East,  5. 

(</)  Fitz-G.  122,  263;  where,  however,  this 
point  is  not  noticed, 
(e)  1  Saund.  228. 
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in  Tyson  v,  P(xske.{a)  The  marginal  venue 
may  be  looked  at  to  "help"  a  venue 
imperfectly  stated  in  the  body  of  a  decla- 
ration (and  there  is  no  reason  that  it 
should  be  otherwise  with  an  indictment), 
but  not  to  **  hurt,"  where  a  good  venue 
appears  in  the  body  of  the  count — Mellor 
v.  Barber,  (b)  In  Duncan  v.  Passenger  (c) 
a  venue  appeared  in  the  margin,  but  none 
was  indicated  in  the  body  of  the  declara- 
tion, except  by  the  wordu  **  then  and 
there ;"  and  this  was  held,  on  special 
demurrer,  to  be  a  sufficient  allegation  of 
place,  the  word  *'  there  "  applying  to  the 
county  named  in  the  margin.  A  county 
is  a  sufficient  venue  qlnce  the  Act  of 
6  Geo.  4.  c.  50.  s.  13,  has  directed  that  the 
jury 

**  for  the  trial  of  any  issue  whatsoever,  whether 
civil  or  criminal,'' 

shall  be  returned  from  the  body  of  the 
county.  The  same  doctrine  has  prevailed 
as  to  the  venue  in  civil  cases,  since  stat. 
4  Aim.  c.  16.  8.  6;  Ware  v.  BoydeU,{d) 
That  the  marginal  venue,  if  correct,  may 
aid  the  statement  in  the  count,  even  in 
criminal  cases,  appears  from  an  Antony- 
inoiis{e)  case  in  Keilwey^  Leaclis  caso,(/) 
and  Rex  v.  BiUlerXtj)  Here,  then,  is  an 
imperfect  statement  of  venue  in  the  in- 
dictment, but  a  sufficient  venue  in  the 
margin,  showing  **  the  Court  to  have  had 
jurisdiction  over  the  offence." 

Patteson,  J.,  mentioned  Bex  v.  Bur- 
ridge.Qi) 

UoLEiiiBOB,  J. :  The  count  here  makes 
no  reference  to  the  county  in  the  margin. 
Your  argument  must  be  merely  that  the 
jury  would  not  have  inquired  into  the 
facts  alleged,  if  they  had  not  appeared  to 
bo  in  that  county. 

Attorney  Q&iieral:  If  a  jury  of  that 
county  has  found  that  the  crime  was  com- 
mitted, the  words  of  the  clause  are  satis- 
fied. When  a  grand  jury  of  the  county 
has  found  a  bill,  the  Court,  that  is  the 
judge  and  jury,  will  have  jurisdiction  to 
try:  if  it  appear  by  evidence  that  the 
facts  did  not  occur  within  the  comity, 
that  is  ground  of  acquittal  (as  it  would  be 
oven  if  the  count  gave  a  perfect  venue) ; 
but  the  jurisdiction  is  not  affected. 

OoLEBiDGE,  J. :  The  Court  ought  to  bij 
able  to  say  before  the  trial  whether  juris- 
diction exists  or  not. 

Attorney     General:    Jurisdiction     does 

(a)  2  Ld.  Raym.  1212. 
(6)  3  T.R.  387. 
(c)  8Bing.  353. 
id)  3  M.  &  S.  148. 
(e)  Keil.  836,  pi.  6. 
(/)Cro.  Jac.  167. 
(o)  2  Keb.  203. 
(ft)  3  P.  Wms.  439,  496. 


appear,  if  there  be  a  proper  statement  of  » 
venue  in  the  margin. 

Pattcson,  J. :  The  statute  assumes  that 
there  will   be  some  cases  in  which   the 

,  Court  would  not  appear  "by  the  indict - 

;  mcnt  or  information  '*  to  have  had  juris* 

'  dition. 

AUomey  General:  That  would  be  so  if 
the  marginal  venue  were  Lancashire  and 

,  the  facts  were  laid  in  Cheshire. 

I      Patteson,  J      There  the  fault  would  be 

I  an  improper  venue. 

I      Attorney  General:  Want  of  jurisdiction 

j  ™*y  appear,  not  only  by  the  venue  but  by 

I  the  nature  of  the  charge,  as  if  a  bill  lie 
found  at  quarter    sessions,   or    under  a 

•  special  commission,  for  an  offence  not 
triable  there.  Bex  v.  John  Mlnter  Hart  (a) 
was  cited  in  moving  for  Uie  rale ;  bat 
there  the  objection  was  not  taken  *'  after 
verdict."  The  Court  directed  an  acquittal. 
Patteson,  J. :  1  suppose  the  judges 
thought  the  indictment  would  be  clearly 
bad  on  motion  in  arrest  of  judgment,  and 
therefore  ordered  an  acquittal. 

Lord  Denman,  L.C.J. :  Many  criminal 
cases  are  so  decided,  under  the  impres- 
sion that,  if  the  prisoner  will  be  ultimately 
entitled  to  go  free,  he  ought  to  go  free  at 
once.  In  Beg.  v.  MitchdU(b)  which  niay 
also  be  cited,  the  venire  was  wrong ;  and 
that  was  clearly  a  defect  not  cured  by 
stat.  7  Geo.  4.  c.  64.  s.  20, 

Attorney  General:  As  to  the  nature  of 
the  offence  charged  by  the  fifth  count,  it 
does  not  charge  conspiracy  hot  that  the 
defendant — 

"  iinlawfally  did  endeavoar  to  excite  Her  Ma- 
jesty*s  liege  subjects  to  disaffection  and  hatred 
of  her  laws,  and  unlawfully  did  endeavour  to 
persuade  and  eucourage  the  said  liege  subjects 
to  unite,  confederate,  and  agree  to  leave  their 
several  and  respective  employments,  and  to  pro- 
duce a  cessation  of  labour  throughoat  a  large 
portion  of  this  realm,  with  intent,  and  in  order 
by  so  doing,  to  bring  about  and  produce  a 
change  in  the  laws  and  con6titution  of  this 
realm,  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity." 

It  is  an  offence  to  endeavour  to  j>er« 
suade  others  to  commit  an  offence.  The 
words  **  endeavour  to  persuade  "  are  to  be 
found  in  Hardy's  indictment  for  high 
treason,  and  in  B.  v.  Higgin*s,{c)  B.  v. 
Philijops.{d) 

The  count  does  not  state  the  name 
the  persons  whom  it  was  sought  to  * 
suade,  or  that  their  names  were  unkno 
because  the  attempt  was  to  persuade  i 
Queen's    liege    subjects,    the    public 

(fl)  6  C.  &  P.  123. 
(6)  2Q.B.  636. 
(c)  2  East.  4.  c.  21  n. 
id)  6  East,  464. 
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largo,  and  the  charge  could  not  be  more 
particularly  stated.  The  meaning  of  the 
count  is  that  the  defendants,  with  intent 
to  bring  about  a  change  in  the  laws  and 
constitation,  endeavoured  to  persuade 
the  liege  subjects  to  confederate  and  agree 
together  to  leave  their  work  and  produce 
a  cessation  of  labour  throughout  a  large 

Sortion  of  the  realm;  that  is,  that  the 
efendants  endeavoured  to  persuade  the 
liege  subjects  to  enter  into  an  unlawful 
conspiracy.  Conspiracy,  confederating, 
or  union  to  adopt  a  particular  line  of 
conduct  detrimental  to  an  individual 
or  to  the  public  is  an  offence.  It  was 
said  at  the  trial  that  every  man  has 
a  right  to  cease  labour,  if  he  pleases,  and 
6  Geo,  4.  c.  129.  was  referred  to  ;  but  that 
statute  expressly  guards  and  prevents 
workmen  from  combining  for  any  purpose 
except  for  themselves ;  there  is  no  general 
licence  given  to  combinations  in  respect 
of  work  for  all  cases.  (Counsel  read 
6  Geo.  4.  c.  129.  s.  4,  cited  above,  p.  1203.) 
If  the  object  of  the  meeting  be  to  comi)el 
other  persons,  or  to  influence  any  person 
who  is  not  at  the  meeting,  then  it  imme- 
diately ceases  to  be  piivileged  under  the 
Act,  and  is  open  to  indictment  at  common 
law. 

Now  the  Court  is  perfectly  aware  that 
many  acts  are  in  themselves  perfectly  legal 
which  would  be  unlawful  if  done  in  com- 
binettion  with  others.  A  man  cannot 
be  compelled,  for  instance,  to  till  his  own 
land,  but  the  moment  several  persons 
agree  together  that  they  will  leave 
their  lands  untiUed,  with  a  view  to  injure 
either  the  parish  or  the  parson,  the  act 
becomes  illegal.  So  an  officer  may  re- 
sign his  commission,  but  it  was  held  in 
Vertite  v.  Lord  Clivetia)  that  it  was  an 
illegal  act  for  a  number  of  officers  to  com- 
bine to  throw  up  their  commissions  with 
a  view  of  obtaining  increased  allowances. 

Again,  there  can  be  no  doubt  that  a 
man  may  attend  an  auction,  and  bid  for 
the  articles  put  up  for  sale,  but  it  was 
held  by  Mr.  Baron  Gv/me/y  in  Levi  v. 
Levi^Qi)  that  it  was  an  indictable  offence 
for  a  number  of  persons  to  go  to  an 
auction  room,  having  previously  agreed 
that  only  one  of  the  party  should  bid  for 
each  particular  article. 

What  is  substantially  charged  in  the 
fifth  count  is  that  the  defendant  endea- 
voured to  persuade  the  liege  subjects  to 
enter  into  a  conspiracy  to  stop  labour,  and 
that  their  object  in  doing  that  was  to  pro- 


(a)  4  Burr.  2472. 

(6)  6  C.  &  P.  239.  Overruled  by  the  Judicial 
Committee,  per  Parke,  B.,  in  DooluhdoM  v. 
Ramloll,  1850,  15  Jur.  S57,  and  5  Moo.  Ind. 
App.  109. 


duce  a  change  in  the  constitution  of  the 
realm.  A  combination  to  stop  labour  is 
an  indictable  offence.  The  welfare  of  the 
community  is  essentially  dependent  on  the 
continuance  of  public  labour,  and  any 
combination  to  produce  a  cessation  of  la- 
bour among  a  large  class  of  the  com- 
munity is  an  injury  to  the  whole.  A  com- 
bination, therefore,  among  a  large  class 
of  persons  to  abstain  from  labour  is  an 
offence;  and  to  incite  others  to  such  a 
combination  for  the  purpose  of  thereby 
effecting  a  change  in  the  laws  of  the  land, 
instantly  becomes  a  very  grave  offenoe 
against  the  State. 

June  3,  1843.— The  Court  directed  that 
counsel,  in  supporting  the  rules,  should 
confine  themselves,  for  the  present,  to  the 
question  of  venue. 

Lord  Denman,  L.C.  J.,  mentioned  Bex  v. 
8totif(a)  as  a  case  apparently  much  in 
point. 

June  3. — Erle,ih)  Dundas,  Baines,  Mur* 
phy,  Serj.,  Bodkin,  and  Athert07i  sup- 
ported the  rules  on  behalf  of  different 
defendants. 

The  principal  offence  charged  in  the 
fourth  count  is  the  riotous  assembling  and 
impeding  of  labour.  The  acts  charged 
i^inst  the  defendants  are  such  as  would 
clearly  have  made  them  accessories  only,  if 
the  indictment  had  been  for  felony.  If,  then, 
the  offence  charged  against  the  principals 
is  not  properly  laid,  the  whole  count  fails. 
It  is  consistent  with  the  averments  that 
the  principal  offence  was  committed,  or  to 
be  conmiitted,  abroad,  in  which  case  the 
aiding  or  encouraging  here  would  not  be 
an  offence,  unless  made  so  by  some  par- 
ticular statute.  There  may,  it  is  true, 
be  a  complete  misdemeanor,  independent 
of  the  principal  offence,  as  by  soliciting ; 
but  the  present  case  is  not  of  that  kind. 
And,  even  assuming  that  such  a  distinct 
offence  were  here  alleged,  still  the  riotous 
assembling  and  impeding  of  labour  are  es- 
sential facts ;  and,  in  an  indictment,  *'  the 
time  and  place  ought  to  be  repeated  to  every 
material  fact"  —  Com.  Dig.  Indictment 
(G.  2.),  citing  Buckler's  ca8e,(c)  and  Bex 
V.  IIollond,(d)  The  Lady  BuseelVs  ca8e,(e) 
Bex  V.  Haynes,(f)  1  Starhie's  Criminal 
Pleading,  62,  2na  ed.  The  passage  cited 
on  the  other  side  from  Bex  v.  Burdett(g) 
adds  nothing  to  the  argument.  Where  a 
charge  is  made  up  of  several  transactions, 
each  of  which  is  a  misdemeanor,  the  in- 


(a)  2  East,  P.C.  751,  753,  780. 
(6)  Afterwards  Chief  Justice  of  the  Common 
Pleas. 

(c)  Dy.  69a. 

((f)  5  T.R.  627,  620,  625. 

(e)  Cro.  Jac.  17. 

(/■)  4M.  &S.  214. 

(i^)  4  B.  &  Aid.  138  ;  1  St.  Tr.  N.S.  1. 


1239] 


Trial  of  Fenrgut  O'Connor  and  othern,  1843. 


[1240 


dictmont  may  Im*  prcfoiTc»d  in  any  county  ■ 
where  a  8ol)rttaiiiive  mirtdi'meanor,  alleged  , 
in  the  indictment,  was    c(»mmitted  ;   and, 
the  venne  as^i^nt'^l  to  the  other  facta  will  I 
be  uniinportunt   unless  they  are   local  in  \ 
their  nature  ;  but  evi-ry  material  fact  must 
have  a  venue.     Jiuuchr^s  c*ab«*(a)  and  note 
(3)  to  Millor  V.    \V'a}hr[hi   p«nnt  out   the 
rules  on  this  su])ject. 

The  argument  on  behalf  of  the  Crown, 
that  the  statements  of  aiding  and  encou- 
raging may  be  treated  as  allegations  of  a 
substantive  otfi'nce,  and  the  previous  nar- 
rative of  uiihiAvful  assembling,  Ac.  as  mere 
inducement  is  not  borne  out  by  the  cases ; 
for  the  allegation,  that  the  defendants  did 
unlawfully— 

"  aid,  abet,  a>««ist,  comfort,  support,  au<l  en- 
couruf^tj " 

the  parties  first  mentioned  to  continue 
doing  the  acts  already  stated,  cannot  be 
separated  from  the  narrative  of  those  acts 
so  as  to  constitute  an  independent  charge 
of  misdemeanor.  In  Jlt'x  v.  FuUeric)  the 
endeavouring  to  seduce  was  an  act  made 
penal  in  express  terms  by  a  statute,  on 
which  the  indictment  wa^  framed.  It  was 
indc'Hl  held,  in  ]{(Ki!  v.  Hi(jfjinfiA<^^  that  so- 
liciting and  inciting  a  servant  to  embezzle 
goods  of  his  master  was  well  laid  as  an 
indictable  ollence  at  common  law,  without 
any  averment  of  an  actual  theft;  but  that 
is  a  clear  and  definite  charge,  and  implies 
at  least  communication  with  the  person 
who  is  intended  to  commit  the  crime. 

Patteson,  J.  :  **  Support  and  encou- 
rage "  here  seem  to  imply  some  aid  given 
in  what  the  party  was  actually  doing. 

Erie :  Bex  v.  Lady  Lawhfie)  does  not  af- 
fect this  case ;  the  indictment  charged  that 
she,  knowing  that  J.  G,  was  indicted  for 
forgery,  endeavoured  to  keep  away  a  ma- 
terial witness  for  the  Crown.  The  endea- 
vouring there  was  the  gist  of  the  ottence, 
and  appears  to  have  been  laid  with  snffi- 
cent  certainty. 

Lord  Denman,  L.C.  J. :  It  would  have 
been  no  offence  if  no  trial  had  been  pending. 

Erie:  M'DanieVs  case(y)  shows  that 
abetting,  and  other  words  descriptive  of 
such  conduct  as  makes  an  accessory  before 
the  fact  in  felony,  do  not  necessarily  imply 
immediate  personal  communication. 

Patteson,  J.:  There  may  be  a  misde- 
meanor in  soliciting,  though  it  bo  not 
shown  that  the  suggested  offence  was 
committed  ;  but  I  do  not  see  how,  in  such 
a  case,  a  person  could  be  charged  as  an 
accessory  before  the  fact. 

(a)  Cro.  Eliz.  200. 

(6)  2  Wms.  Saund.  5c,  d,  c,  6th  ed. 

(c)  1  B.  &  P.  180. 

(d)  2  East,  5. 

(O  Fitz-G.  122.  263. 
(/)  Fost.  121. 


Erie:  No  ioBluicc  of  the  kind  can  ht 
found. 

The  case  of  jB«k  v.  Stoti(a)  is  thus  stAt«?d 
in  Easi't  Fleas  of  the  Crown  : — 

**  The  iodietin^nt  aKain^t  a  n?c^rer  of  «t(uci 
goods  need  not  alleg«  time  and  place  t<>  the  iatt 
of  stealing  tlu'  good^t ;  it  in  soficient  if  they  be 
alleged  to  the  fad  of  the  leceipt.  Thi«  wms  rx- 
prt'H^ly  decided  npon  cowideratioa  in  Sottt'i 
case,  apon  an  indjctment  a|rain.«t  him  as  m  re- 
ceiver of  piecw  of  iron,  which  wa«  remoTed  into 
B.K.  by  writ  of  error  after  jadgment  f^aiaei 
him  of  iiiiprisonmeot  by  the  quarter  ^esmas. 
though  ultimately  the  Cooit  gmre  do  opinicm  on 
the  re^t  of  the  caae,  the  writ  of  error  beag 
abandoned  by  the  prisoner.  It  appeared,  on  in- 
quiry of  the  clerks  of  assise  of  the  Western  aad 
Oxford  circMiitB,  and  of  the  clerk  of  the  mrtwafot 
at  the  Old  liailey,  that  sach  had  alwars  been  the 
form  of  indictment  used  bv  them/* 


It  appears  that  the  prisoner  there 
indicted  for  the  snbstantiTe  misdemeuior, 
created  by  statute,  (ft)  of  receiving  *' sto- 
len *'  iron,  knowing  it  "  to  be  stolen,**  If 
ho  had  been  charged  as  an  accessorr,  the 
time  and  place  of  the  stealing  mast  hare 
been  shown.  Bat  in  the  c^ae  there  pre> 
sen  ted  the  term  "  stolen  "  merely  imjuied 
a  quality  of  the  goods  which,  by  the  sta- 
tute, made  it  unlawful  to  receive  them; 
it  was  as  if  they  had  been  averred  to  be 
French,  or  of  a  particular  colour.  And 
the  case  is  at  any  i-ate  anomalous;  no 
grounds  are  assigned  for  the  supposed  de- 
cision  ;  and  the  defendant  appears  to  have 
abandoned  his  writ  of  error  for  a  reason 
not  aDecting  this  point. 

Coleridge,  J. :  The  precodenta  in  2  8Utr- 
kie*8  Criminal  Pleading,  p.  483,  4,  of  in- 
dictments for  misdemeanor  in  recelTing 
stolen  goods,  appear  to  be  framed  on 
StotVa  caee.(c) 

Erie :  A  party  may  commit  the  offence 
of  receiving  stolen  goods  without  knowing 
the  circumstances  of  the  theft ;  therefore 
ini^e^.  V.  Caspar y{d)  where  the  indictment 
stated  that  ' '  a  certain  evil-disposed  per- 
son "  stole,  and  certain  of  the  aefendantfi 
feloniously  received,  they  were  held  to  be 
sufficiently  charged  with  a  substantive 
felony;  but,  in  the  case  of  another  de- 
fendant, charged  as  acoessory  before  the 
fact,  the  same  inducement  was  held  not 
sufficient.  StotVs  ca8e,(e)  if  correctly  stated 
and  rightly  decided,  is  an  exception  to 

Ecncral  rules,  which  rules,  according  to 
ord  Hale,{e)  cited  by  Bayley,  J.,  in  ^.  v. 
Burdettfif)  extend  to  misdemeanc*  **"  ~\ 
as  to  felony. 

(a)  2  East,  P.O.  758,  780- 
(6)  29  Geo.  2.  c.  30.  s.  1.    See  2  £a< 
751. 

(c)  2  East,  P.O.  751,  758,  780. 
Id)  2  Moo.  C.C.  101  ;  9  C.  &  P.  23' 
(e)  1  Hale,  P.C,  203. 
(/)  4  B.  &  Aid.  155 ;  I  St.  Tr.  N.l^. 
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It  is  shown  in  4  Hawlc.  P.O.  18,  B.  2. 
c.  25.  B.  34  (7th  ed.),  that  a  proper  venae 
is  necessary  to  give  jurisdiction  to  the 
^▼rand  jury,  and  that  for  this  reason,  if  it 
do  not  appear  by  the  indictment  that  the 
offence  arose  within  the  county,  &c.  for 
which  the  grand  jury  was  returned,  it  is 
a  fatal  exception,  and  their  finding  even 
of  a  collateral  matter,  expressly  alleged 
to  have  happened  in  a  different  county, 
has  been  considered  void.    It  is  added : — 

"  Some  have  holden  that  if  the  county  be 
expressed  in  the  marjpn  of  an  indictment,  the 
vill  or  villa  in  which  the  offence  is  laid,  shall  be 
intended  to  be  in  the  same  county.  But  the 
greater  number  of  authorities  require  a  greater 
certainty." 

That  the  marginal  venue,  though  it  may 
help  the  want  of  averments  in  a  declara- 
tion, will  not  aid  in  a  criminal  case,  where 
the  facts  are  not  alleged  with  a  proper 
venue  in  the  body  of  the  indictment,  ap- 
pears from  Hamvumd  v.  The  Queen,{a) 
Bex  V.  Yarrington,(h)  SheUey  v.  Wright,{c) 
and  /.  M.  Hart's  case(d);  and  this  doc- 
trine appears  to  have  been  recognised  in 
Eex  V.  Fr<Mer,(e)  where  the  indictment  was 
found  in  Middlesex,  and  was  held  bad  for 
want  of  jurisdiction,  because  those  parts 
of  the  indictment  in  which  a  venue  should 
have  appeared  were  left  blank.  Bex  v.  Con- 
nopif)  also  bears  upon  this  point.  The 
J^nonymousig)  case  in  Keilwey,  and  Leach*8 
case,(^)  cited  on  the  other  side,  contain 
nothing  on  the  present  subject  but  extra- 
judicial dicta.  The  decision  in  B.  v.  But- 
ler(i)  also  cited  for  the  Crown,  was  that 
the  Court  would  not  "intend"  a  place 
named  in  the  body  of  the  indictment  with- 
out the  word  **prcBdiet,**  to  be  the  same  with 
that  named  in  the  margin.  And  it  is  well 
established  that  no  such  reference  by  in- 
tendment will  be  made  to  the  marginal 
venue  in  an  indictment,  though  in  a  de- 
claration it  may.  This  distinction  between 
civil  and  criminal  cases  is  pointed  out  in 
Beg.  V.  Bhode8,(J)  Anonymousik)  case  in  2 
Lord  Baymmd,  Bex  v.  Bwrridge,(l)  Shelley 
V.  Wright.im)  note  (1)  to  Bex  v.  Kilderby,{n) 


(a)  Cro.  Eliz.  751. 
{b)  2  Keb.  302. 
(r)  2  Com.  562. 
(rf)  6  C.  &  P.  123. 

(«)  3  Bum's  Justice,  883,  ed.  D*Oy.  &  Wms, 
tit.  Indictment  IX.  (4)  ;  1  Moo.  C.C.  407. 
(/)  4  A.  &  E.  942. 
Ig)  Keil.  336,  pi.  6. 
Ih)  Cro.  Jac.  167. 
(0    2  Keb.  303. 
If)  2  Ld.  Raym.  886. 
{k}  2  Ld.  Baym.  1304. 
(0   3  P.  Wms.  496,  496. 
(m)  2  Com.  562. 
(n)  1  Wms.  Saund.  308,  6th  ed. 


and  Lenthal's  case  (a)  and  Child's  case,  (6) 
there  cited.  The  marginal  venue  in  a  de- 
claration shows  where  the  action  is  laid ; 
in  an  indictment  it  merely  refers  to  the 
caption,  and  shows  where  the  grand  jury 
found  the  bill,  not  where  the  offence  is 
supposed  to  have  been  committed.  This 
appears  from  2  Hale  P.C.  165,  166,  Part  2, 
c.  23.    Bex  V.  /.  M.  Hart  (c)  is  a  case  in 

Eoint.    The  objection  there  was  not  raised 
y  demurrer,  and  must  clearly  have  been 
considered  as  if  taken  after  verdict. 

The  last  cited  decision,  and  the  pre- 
ceding observations,  if  correct,  show  that 
the  objection  to  the  fourth  count  in  this 
case  is  not  cured  by  statute  7  Geo,  4.  c.  64. 
s.  20,  which  remedies  only  the 

"  want  of  a  proper  or  perfect  venue,  where  the 
Court  shall  appear  by  the  indictment  .  .  . 
to  have  had  jurisdiction  over  the  offence." 

Want  of  a  proper  or  perfect  venue  does 
not  mean  the  omission  of  any  venue.  The 
defect  would  be  such  as  the  statute  con- 
templates if  it  were  alleged  that  the  defen- 
dants broke  and  entered  the  house  of  A. 
situate  at  the  parish  of  B.,  because,  the 
house  being  there,  it  must  be  taken  that 
the  breaking  was  committed  there.  So, 
if  a  vill  were  described  as  a  parish.  The 
ambiguity  in  Ogle's  case(d)  would  probably 
come  within  tbe  meaning  of  the  statute. 
When  it  is  said  that  the  Court  must  appear 
by  the  indictment  to  have  had  jurisdiction, 
"the  Court*'  does  not  mean  the  grand 
jury,  but  the  justices  who  sit  under  a  cer- 
tain commission  to  try ;  and  they  are  to 
ascertain  the  jurisdiction,  not  from  the 
marginal  venue,  which  only  relates  to  the 
caption,  but  from  the  body  of  the  indict- 
ment, where  the  jurisdiction  must  appear 
from  two  circumstances,  the  nature  of  the 
offence,  and  the  place  where  the  facts  are 
stated  to  have  occurred.  If  the  jurisdic- 
tion depended  on  the  venue  named  in  the 
margin,  the  Court  would  always  have  juris- 
diction, as  to  place,  from  the  more  circum- 
stance of  the  grand  jury  having  found  a 
bUl. 

The  supposed  analogy  to  cases  under 
statute  16  &  17  Gar.  2.  c.  8.  s.  1.  does  not 
hold.    By  that  clause  the  objection, 

**  that  there  is  no  right  venue," 
shall  not  prevail  after  verdict, 

**•  so  as  the  cause  were  tried  by  a  jury  of  the 
proper  county  or  place  where  the  action  is  laid." 

The  intention  there  was  to  meet  the  objec- 
tion that  there  had  been  a  mistrial  in  cases 
where  some  material  fact  was  alleged  with 
a  wrong  venue  or  none,  provided  that  the 


(a)  Cro.  Elia.  187. 
lb)  Cro.  Elia.  606. 
(e)  6  C.  &  P.  123. 
(cO  2  Hale,  P.C.  180. 
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cause  of  action  was  laid  with  a  proper  Tenae 
and  the  trial  was  had  accoraing  to  such 
▼enae.  Skinners.  Guntoma)  shows  thiH. 
Statute  7  Geo,  4.  c.  64>.  s.  '20,  does  not  make  a 
corresponding  provision  for  criminal  cases, 
which  therefore  stand  in  the  same  Rituation 
as  civil  cases  before  the  statute  of  Charles, 
and  the  courts  would  not  then  have  pre- 
sumed after  verdict  that  the  jnry  nad 
authority  to  trv,  merely  because  a  right 
venue  appeared  in  the  margin  of  the 
declaration. 

The  fifth  count  which  contains  no  state- 
ment at  all  as  to  place,  is  clearly  bad, 
unless  the  marginal  venue  aids  it,  and 
may  be  imported  into  the  count  without 
any  words  of  reference. 

Cur.  adv.  tnilt. 

Lord  Denman,  L.C.J. :  In  Trinity  term 
(June  7tb),  1843,  delivered  judgment  as 
follows : — 

We  are  now  to  dispose  of  the  objections 
arising  from  the  want  of  a  venue.  None 
is  stated  in  the  fifth  count ;  and  at  common 
law  it  is  plainly  a  bad  count  for  that 
reason.  Every  material  fact  must  be 
stated  with  time  and  place  in  order  that 
the  grand  jury  may  appear  to  have  juris- 
diction to  find  the' bill,  and  also  that  the 
petty  jury  may  be  drawn  from  the  proper 
county  to  try  the  case.  This  is  laid  down 
in  all  the  books  and  authorities  cited  at 
the  bar,  and  indeed  the  count  was  scarcely 
defended  at  the  bar  as  good  at  common 
law,  seeing  that  it  neither  contained  any 
venue  within  itself,  nor  referred  to  the 
county  written  in  the  margin.  Recourse 
must  then  be  had  to  statute  7  Geo.  4t. 
c.  64.  s.  20.  enacting  that  no  judgment 
after  verdict,  or  confession,  or  default, 
shall  be  stayed  **  for  want  of  a  proper  or 
perfect  venue, "  provided  it 
"  nhall  appear  by  the  indictment  that  the  Court 
bad  jurisdiction  over  the  oflFence." 

Now,  whether  a  total  omission  of 
venue  can  be  considered  as  cured  by  those 
words,  or  whether  they  are  to  bo  confined 
to  cases  where  some  A'oniic  is  stated, 
though  imperfectly  or  improperly,  in 
cither  case  the  condition  on  which  the 
remedy  is  given  by  statute  7  Geo,  4.  c.  C4. 
is  that  the  Court  shall  appear  by  the 
indictment  to  have  had  jurisdiction  over 
the  offence. 

If  this  means  local  jurisdiction,  the 
fifth  count  does  not  show  it,  for  no  place 
is  mentioned  in  the  body  of  it,  and  we 
cannot,  as  already  stated,  import  into  it 
for  this  purpose  the  county  noted  in  the 
margin,  as  has  been  done  in  civil  actions. 
To  hold  this  would  be  to  say,  as  was  indeed 
said  by  the  Solicitor  General ,  that,  wherever 
a  grand  jury  of  any  county  has  found  a 

(a)  1  Saund.  228. 


'  bill  of  indictment  for  a  crime  cogniBable 
under  the  commiwion,  a  trial  irkirh  takes 
place  upon  it  in  that  county  must  be  good 
after  rerdict,  though  the  indictment  may 
not  show  the  Court  to  have   mny  local 
jurindiction  over    the   offence    on   whidi 
condition  only  the  defect  is  cored  br  the 
statute.    The  argoment  drawn  front  sta- 
tutes 16  &  17  Car.  2.  c.  8.  and  4^Mtte  o.  IC. 
was   that,  as  in  civil  actions    the    total 
'  omission  of  a  venue  is  cured  by  the  former 
j  under  the  words  "  for  that  there   ia   no 
I  right  venue,"  so  the  total  omission  of  xenne 
I  in  criminal  caaea  may  be  cured  bj  sdatnte 
;  7  Geo.  4.  c.  64 ,  under  the  wonia    •*  for 
want  of  a  proper  or  perfect  venne."     Bnt 
the  defect  cured  in  civil  actions  is  not  the 
total  omission  of  venue,  but  a  wrong  renne, 
and  it  is  cured  by  the  statute  of  Car.  fl,  if 

"the  cause  were  tried  by  ajniy  of  the  pio|>cr 
county  or  place  where  the  action  is  laid.*' 

Now  the  action  in  every  civil  caae  is  laid 
in  the  county  stated  in  the  margin  ;  and, 
if  the  trial  take  place  in  that  county,  the 
condition  is  fulfilled.    By  scatute  4  Anme, 
c.  16.  the  remedy  is  extended  to  casee  o^ 
judgment  by  default — all  the  defects  which 
would  have   been  cured   by  any    of    tne 
statutes  of  jeofails  in  case  a  verdict  of 
twelve  men  had  been  given  in  such  action. 
being  expressly  cured  by  the  second  sec- 
tion of  that  statute.    To  bear  any  analogy 
to  these  statutes  the  statutes  of  7  Geo.  4. 
should  have  cured  defect-s  of  venue  where 
the  cause  was  tried  by  a  jury  of  the  coun^ 
in  which    the    indictment    is    preferred. 
The  venue  in  the  margin  may  show  this, 
but  certainly  does  not  make  the  indictment 
Fhow  that  the  Court  had  jurisdiction  to 
try   the    offence,   unless    it  be  specially 
referred  to  in  the  body  of  the  indictment. 
The  distinction  between  civil  and  criminal 
cases  in  this  respect  has  been  established 
in  so  many  cases  that  it  is  impossible  for 
this  Court  to  overlook  or  neglect  it ;  JB.  v. 
Ehode8y{a)    LenthaVs  case,(fc)  R.  v.    Bur' 
ridgp,(c)  and  JB.  v.  Fos8€t,{d)  there  cited. 
Other  cases  were  referred  to  in  the  argu- 
ment.   As,  then,  the  Court  cannot  connect 
the  body  of  the  indictment  with  the  margin 
in  this  case  for  want  of  such  special  refe- 
rence, it  docs  not  appear  by  the  indictment 
that  the  Court  where  the  indictment  was 
found  had  jurisdiction,  and  the  defect  is 
not  cured  by  the  statute  7  Geo.  4.  c.  64. 
s.  20. 

The  Court  has  considered  whether  the 
words  of  that  statute  may  not  admit  of  a 
different  and  a  wider  meaning,  via.,  that 
the  offence  shall  appear  to  be  of  such  a 

(a)  2  Ld.  liarm.  886. 
(6)  Cro.  Klix.'  137. 
(c)  3  P.  Wms.  489. 
id)  8  P.  Wms.  497. 
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Tiatnre  that  the  Court  has  authority  to  try 
it ;  and  a  strong  argument  in  favour  of 
this  construction  arose  from  the  apparent 
impossibilicy  of  giving  efiect  to  the  words 
in  any  other  manner.  But  we  are  satisfied 
that  such  is  not  the  case,  and  are  convinced 
that  defects  of  venue  are  not  intended  to 
be  cured,  unless  the  jurisdiction  of  the 
Court  in  respect  of  locality  is  made  to 
appear. 

One  consideration  is  decisive  on  this 
point.  Persons  accused  might  be  punished 
for  offences  committed  in  another  realm, 
if  the  quality  of  the  offence  alone  gave 
jurisdiction.  This  clearly  was  never  in- 
tended. Mr.  Dundas  referred  to  a  case 
reported  not  quite  correctly  in  the  last 
edition  of  Burn's  Justice. (a)  It  is  also 
reported  in  Moody* s  Crown  Cases.(6)  I 
have  now  before  mo  the  very  case  on 
which  the  opinion  of  all  the  judges  was 
taken,  and  a  copy  of  the  indictment  itself. 
The  prisoner  was  tried  for  bigamy  at  the 
Old  Bailey,  in  1833.  The  first  marriage 
was  alleged  to  have  been  contracted  in 
Kent;  the  second  in  Surrey;  he  was 
alleged  to  have  been  apprehended  on  a 
day  named ;  but  of  the  place  or  county  in 
which  ho  was  approheuded  no  mention 
was  made.  The  conviction  was  held  bad, 
the  felony  being  proved  in  Surrey,  while 
the  venue  in  the  margin  was  Middlesex. 
But  no  suggestion  was  offered  that  Mid- 
dlesex could  be  drawn  from  the  margin 
into  the  body  of  the  averment  of  his  ap- 
prehension, though  that  would  have  un- 
questionably cured  the  defect,  (c)  Nor  was 
it  suggested  that  the  Court  appeared  by' 
the  indictment  to  have  jurisdiction  over 
the  oflenco  of  bigamy,  which  would  have 
cured  the  defect,  if  the  reference  had  been 
to  the  quality  of  the  ollence,  and  not  to 
the  place  where  the  offence  was  committed 
or  the  prisoner  apprehended. 

The  objection  on  the  score  of  omitting  a 
local  venue  is  not  merely  technical,  but  is 
real  and  important ;  for  the  allegation  of 
material  facts  as  occurring  within  the 
county  is  not  only  that  which  alone 
authorises  the  grand  juiy  to  entertain  the 
bill  of  indictment,  and  generally  empowers 
the  Court  to  proceed  against  the  offenders, 
but  is  also  the  sheriff's  warrant  to  summon 
the  petty  jury  who  must  pass  judgment 
between  the  Crown  and  the  prisoner.    The 


(a)  Bex  V.  Fraser,  3  Bum's  Justice,  383,  ed. 
D*Oy.  &  Wms.  tit.  Indictment  IX.  (^4).  Putte- 
Kon,  J.,  at  the  conclusion  of  the  present  judg- 
ment, said  that  the  error  in  the  late  edition 
of  Bum  w>s  imputable  to  himself,  the  note  of 
B,  V.  Fraser,  as  printed,  having  been  given  to 
the  editors  bj  him.— (Reporter's  Note.) 

(6)  Page  407.  See  Beg  v.  Hinley,  2  Moo.  & 
B.  524,  530. 

(r)  Stat.  9  Geo.  4.  c.  31.  f.  22. 


trial  of  witnesses  for  perjury  might  be 
^eatly  embarrassed,  and  jastice  defeated, 
if  jurymen  were  to  be  empannelled  to  try 
without  authority.  To  make  the  act  of 
trying  confer  the  right  to  try,  without 
some  express  provision  against  those  con- 
sequences, would  be  a  change  so  violent 
that  we  cannot  believe  it  to  have  been 
intended  by  the  legislature. 

We  are  therefore  of  opinion  that  judg- 
ment on  the  fifth  count  must  be  arrested.  ' 

An  objection  was  also  taken  to  the 
fourth  count  on  the  score  of  venue,  a 
material  fact  being  alleged  without  place. 
Stotfe  case,  (a)  reported  in  East's  Fleas  of 
the  Crown,  was  tnought  to  bear  directly 
on  this  doctrine,  and  was  not  successfully 
distinguished  in  the  argument.  But  the 
Master  of  the  Crown  Omce  has  found  the 

?aper  book  in  that  case,  in  which  Ashurstt 
.,  took  his  note  of  the  argument,  con- 
ducted by  Lord  Abinger  on  the  one  side, 
and  the  late  Mr.  Justice  Vaughan  on  the 
other,  in  Michaelmas  term  17^8.  The  in- 
dorsement of  that  learned  judge  intimates 
that  the  case  stood  for  further  argument. 
The  prisoner  was  convicted  in  April,  and 
then  sentenced  to  twelve  months'  impri- 
sonment, more  than  half  of  which  nad 
expired  before  the  argument ;  and  there  is 
every  reason  to  suppose  that  Sir  E.  H,  East 
is  mistaken  in  reporting  that  case  as 
decided.  Indeed,  he  himself  intimate8,(6) 
that,  if  there  was  error  in  the  sentence,  it 
might  possibly  have  been  amended  by 
being  changed  into  transportation  for 
fourteen  years,  a  strong  reason  for  not 
pressing  the  argument  further. 

We  think,  however,  that  here  the  statute 
of  7  Geo.  4.  applies  a  remedy,  as  the  con- 
duct imputed  as  criminal  to  the  defendants 
is  stated  with  a  venue.  The  count  avers 
unlawful  assemblies  at  divers  places  not 
named,  as  introductory  of  the  charge 
against  the  defendants,  which  is  a  charge 
of  aiding  and  assisting  persons  to  continue 
the  said  assemblies ;  and  that  aiding  and 
assisting  is  laid  in  Lancashire.  The  count, 
therefore,  has  avenue,  though  an  imperfect 
one,  because  the  introductory  averment  of 
a  material  fact  is  without  place,  but  the 
charge  against  the  prisoners  has  a  venue, 
and  refers  to  the  former  part  of  the  count, 
which  former  part  may  therefore  be  fairly 
said  to  have  an  imperfect  veuue ;  and,  as 
the  offence  is  laid  with  a  proper  venue, 
the  Court  appears  by  this  count  to  have 
jurisdiction  over  it. 

We  are  hence  of  opinion  that  this  count 
may  be  supported  by  force  of  7  Geo,  4. 
c.  64.,  notwithstanding  the  objections  to 
its  venue. 


(a)  2  East's  P.C.  751,  753,  780. 
(6)  Page  753. 
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Jadgment  arrestod  on  the  fifth  count.  sddrt><i»G*  as  "  Jost  Judge/*  dcclaricg  tinai  ff 

In  the  Hamo  torm,   Juno    9th,    counsel  well  natijsfled  with  the  mnlt  of  the  tiiaL    TV 

wore  forthor  hoard   in  HapjKirL  of  the  role  report  is  followed  by  an  affidam,  prvpmd  for 

for    arresting   judgment    on    the    fonrth  **»•  parpote  of  prorin;  that  the  .Vnti-C'ora  La« 

count,  but  no  judgment  was  over  given.(6}  I't-«S:««.  "^  not  the  Chan»U,  wer^  the  »2 

■*      ^ ^  aothors  of  the  distmhances.     This  aflidaTit  the 

Court  refused  to  reoeire  in  Cooper's  ease,    ne 


M.vTBRiALS  MAI>B  UMK  OF. — TheiodictmeDt  i«  affidant  »  followed  bj  a  lengthy 
copied  from  (>ut  Counties  Iiulictnieuts,  Michael-  the  same  effect.  The  report  of  the 
mas,  6th  Vict.  24.  The  r4*|M)rt  of  the  trial  is  in  the  Qaeeu*s  Bench  is  taken  from  5  Q.B.  !€ 
taken  from  the  verbatim  report  published  by  and  the  oupublished  shorthand  notes.  The  ir- 
Feargus  OTonnor.  it  in  dedicated  to,  and  coo-  •  ports  in  7  Jur.  719  and  in  the  Tiwtn  hare 
tains  a  portrait  of,  Kolfe,  B.,  whom  O'Connor    also  been  consulted. 


{h)  On  June  9,  1843.  Krlc.  on  behalf  of  leave  their  emplojment,  and  therebj  Imbonr 
M*D()uall,  contended  that  the  fourth  count  did  impe<led ;  but  merely  impeding  labour  was 
not  charge  any  offence  known  to  the  law.  The  an  indictable  offence ;  the  eoont  did  ooC  cfaai;pF 
first  part  of  the  count  cliarired  that  certain  other  any  acbi  of  Tiolence.  The  connt  was  bad  for 
piTsonH  as  principal  ofToiulers  were  guilty  of  an  geucrality  ;  it  was  too  indefinite ;  it  was  so  de- 
offouce,  and  the  second  part  cruirgeil  the  de-  void  of  all  particalars  that  the  defendaats  had 
fendants  as  accessories  with  aiding  and  abetting  not  rea^uable  information  as  to  what  tiiey  wne 
them.  The  first  part  of  the  count  disclosed  no  called  upon  to  answer;  there  never  wast  a  eooat 
offence  ;  it  was  not  a  charge  of  conspiracy  or  of  more  bare  in  specifying  any  particulars ;  the 
riotously  assembling.  The  description  was  that  words  were,  "  diyers  persons*  at  diTen»  tiaMs, 
*'  divers  persons  unlawfully  aud  tumultuously  and  in  divers  places."  To  what  part  of  lg"g>*»^ 
assembled  together."  To  make  a  riotous  assem-  could  the  attention  of  the  defendants  he  directed  ? 
bly  three  or  more  must  be  charged,  Co.  Lit.  176  ;  Who  were  the  principal  offenders  ?  Where  were 
1  Ventr.  176;  Salk.  934.  The  purpose  of  the  they  ?  What  wa^s  the  time  ?  What  was  the  offence  ? 
assembly  must  have  been  to  disturb  the  peace.  Counsel  referred  to  if.  v.  GiU^  S  B.  &  AJd. 
or  the  count  should  have  gone  on  to  show  some  204  ;  Reg.  v.  PecA,  9  A.  &  E,  686  ;  if.  ▼.  Gihh^ 
act  done  in  common  which  would  in  itself  con-  1  Str.  496;  R.  v.  Fowle,  A  C.  &  P.  5S2;  R. 
stitute  a  riot  or  a  breach  of  the  peace.  In  this  v.  Richardson,  1  Moo.  &  Rob.  402  ;  R,  v. 
case  they  might  have  assembled  for  the  purpose  '  Biers^  1  A.  &  £.  327  \  R.  v.  Seward,  1  A.  &  £. 
of  festivity  or  electioneering,  which  were  lawtiil  ^  706. 

assemblies,  and  merely  adding  the  wonl  **  un-  i  During  the  aignment  in  0*C{mneil  x.  The 
lawfully "  would  not  make  the  count  good.  The  '  Queen  ( 1  Cox  C.C.  at  p.  468)  Lord  Den- 
count  further  charged  that  by  violence,  threats,  man,  L.C.J.,  said  that  the  Court  considered  thi^ 
and  intimidation  divers  other  persons,  being  count  too  general,  bat  gave  no  judgment,  as 
peaceable  subjects  of  the  realm,  were  incited  to    the  parties  were  never  brought  up  for  jadgment. 
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THE  QUEEN  against  COOPER  AND  OTHERS. 


Tkial  of  Thomas  CooPER(a)  and  Three  Others  at  Stafford,  for 

A  Seditious  Conspiracy,  before  Erskine,  J.,  and  a  Special  Jury, 

March  20,  1843,  and  the  following  Days. 
Proceedings  in  the  Court  of  Queen's  Bench  at  Westminster  before 

Lord  Denman,  L.C.J.,  Patteson,  Coleridge,  and  Littledale,  JJ., 

ON  Motion  for  Judgment,  May  4,  1843. 

In  August  1842  a  widespread  strike,  accompanied  with  rioting  and  great  destruction  of  property, 
took  place  in  the  Potteries.  Before  and  daring  the  disturbances  Thomas  Cooper  and  others 
addressed  large  meetings  in  violent  language  and  urged  the  strikers  to  remain  oat  until  the  Charter 
became  law.    Indictment  for  seditious  conspiracy.    Verdict  guilty. 

Combination  to  bring  about  a  Cessation  of  Labour  for  a  Political  Object, 

Ruled  by  Erskine,  J. — 

Semble,  that  honestly  and  peaceably  to  advise  the  working  classes  to  agree  to  desist  from 
working  for  the  purpose  of  obtaining  the  Charter  is  not  in  itself  criminal ;  but  if  the  obvious 
peril  of  such  an  experiment  is  such  as  to  convince  the  jury  that  it  is  contemplated  and 
intended,  through  the  pressure  of  distress  from  a  simultaneous  cessation  of  all  work,  to 
produce  discontent,  tumult,  and  outrage,  and  to  ko  press  upon  the  Government  the 
adoption  of  the  Charter,  a  combination  for  such  a  purpose  is  an  indictable  conspiracy. 

Held  by  the  Coart— 

It  was  illegal  to  compel  men  throughout  the  country  to  abstain  from  work  until  the 
Charter  became  the  law  of  the  land. 


(o)  For  Cooper  see  Life  of  Thomas  Cooper  by  Himself,  London,  1873  ;  and  Thoughts  at  Foar 
Score.     By  Thomas  Cooper.    London,  1885. 


In  August  1842,  simultaneously  with 
the  disturbances  described  in  the  trial  of 
Feargus  O'Connor  (above,  j).  935),  a  general 
strike,  accompanied  with  rioting  and  great 
destruction  oi  property  took  place  in  the 
Staffordshire  Potteries,  as  herein-after  de- 
scribed. Before  and  during  the  disturbances 
Thomas  Cooper  and  other  Chartists  ad- 
dressed large  meetings  of  strikers  in  vio- 
lent language,  and  urged  them  to  remain 
out  on  strike  until  the  Charter  became  law. 

A  Special  Commis8ion(a)  having  been 
opened  at  Stafford  on  October  3, 1842,  by 
Tvndal,  O.J.,  Farke,  B.,  and  Bolfe,  B.,  for 
the  trial  of  offenders  concerned  in  the  late 
disturbances,  the  grand  jury  returned  a 
true  bill  against  Thomas  Cooper,  WiUiam 
EUie,  Joseph  Capper,  and  John  Richards, 
for  a  seditious  conspiracy. 

Ellis,  who  had  oeen  committed  on  a 

(a)  See  charge  of  Tindal,  C.J.,  to  the  grand 
jury,  below.  Appendix  E. ;  as  to  this  trial,  and 
the  events  that  gave  rise  to  it  see  Cooper's  Life, 
pp.  177-206  and  229-236  ;  Gammage*s  His- 
tory of  the  Chartist  Movement,  p.  243,  &c. ;  also 
Debate  in  Hansard,  vol.  68,  p.  43,  Article  on 
Anti-Corn  Law  Agitation  in  the  Quarterly 
lieview,  Dec.  1843 ;  Prentice's  History  of  the 
Anli-Com  Law  I.«affue,  vol.  1,  p.  370;  and 
Walpole's  History  of  England,  vol.  5,  p.  19. 
o     67432. 


charge  of  high  treason,  was  convicted  at 
the  Special  Commission  on  another  indict- 
ment under  7  &  8  Geo.  4.  c.  30.  s.  8,  for 
feloniously  demolishing  a  house,  and  sen- 
tenced to  be  transported  for  twenty-one 
years,  (a) 

Capper  refused  to  traverse,  and  was  tried 
and  convicted  at  the  Special  Commission 
on  another  indictment  for  uttering  sedi- 
tious words. 

Cooper  and  Richards  traversed  to  the 
next  assizes,  and,  on  November  2,  the  in- 
dictment, at  the  instance  of  the  Attorney 
(}etieral,  was  removed  into  the  Queen's 
Bench. 

At  the  Special  Commission  Cooper  was 
also  put  on  his  trial  for  arson,  but  ac- 
quitted on  proving  an  alibi, 

Stafvobd  Spring  Assizes. 

Sittings  at  Nisi  Frius. 

Before  Ebskine,  J.,  and  a  Special  Jury, 
Alarch  20, 1843. 

Counsel  for  the  Crown :  Serjeant  TaU 
fourd,(h)  Godson,  and  Alexander, 

(a)  See  below.  Appendix  A.,  p.  1389. 
(6)  Afterwards  a  Justice   of   the  Common 
Pleas. 

n  B 
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The  defendants  appeared  in  person. 

Before  the  indictment  was  opened, 
Cooiftn-  addreHsed  the  Court:  My  Lord, 
as  1  understand,  I  have  been  tried  and 
convicted  at  Lancaster. (a) 

EiL8KrN£,  J. :  I  can  have  nothing  to  do 
with  what  has  taken  place  in  another 
Court. 

Cooper :  I  wae  aboat  to  say  that  if  I  read 
the  5tn  count  of  the  indictment  correctly, 
it  precludes  the  posHibility  of  my  trial  at 
the  present  time. 

Erskjne,  J. :  As  you  have  not  been 
sentencc^d  I  can  take  no  notice  of  it.  if 
you  had  been  sentenced  for  the  same 
offence  with  which  you  are  now  charged, 
you  might  have  pleaded  that  you  had  been 
so  sentenced.  If  you  have  been  convicted 
on  the  same  charge  that  will  of  course  be 
taken  into  consideration  hereafter,  if  it 
should  be  necessary. 

Talfourd  said  he  understood  that  the 
Thomas  Cooj^er  convicted  at  Lancaster  was 
another  person. 

Cooper:  Well,  I  shall  be  very  glad  to 
find  that  it  is  a  mistake,  but  I  find  it 
stated  in  the  newspaper  I  have  in  my  hand. 

Alexander  opened  me  indictment,  which 
was  in  the  following  form  : — 

The  jurors  of  our  Lady  the  Queen  upon  their 
oathH  present  that  WiUiam  Ellis,  late  of  Burs- 
lem,  in  the  county  of  Stafford,  labourer,  Thomas 
Cooper,  late  of  the  same  place,  labourer,  Joseph 
Capper,  late  of  the  same  place,  labourer,  and 
John  Richards,  late  of  the  same  place,  labourer, 
heretofore  to  vnt^  on  the.fifteenth  day  of  August, 
iu  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-two,  and  at  divers  other  days 
and  times  before  and  after  that  day,  with  force 
and  arms,  at  Burslem,  in  the  county  of  Stafford, 
unlawfully  and  wickedly   and   seditiously   did 
conspire,  combine,  confederate,  and  agree   to- 
gether, and  with  divers   other  persons  whose 
names  are  to  the  jurors  aforesaid  unknown,  to 
cause,  raise,  and  make  riots,  routs,  and  seditious 
and  tumultuous    assemblies  and    meetings   of 
large  numbers  of  bodies  of  people  within  this 
realm  in  the  breach  of  the  public  peace,  and  to 
incite,  provoke,  and  to  procure  the  said  large 
numbers  of  people  in  such  seditious  and  tumul- 
tuous meetings  and  assemblies  when  so  met  and 
assembled  together  as  aforesaid,  to  resist  and 
obstruct  by  force  and  arms  the  execution  of  the 
laws  of  this  realm,  and,  for  the  more  effectual 
carrying  out  of  the  purposes  aforesaid,  to  arm 
themselves  with  guns,  pistols,  pikes,  bludgeons, 
and  other  weapons  of  ofiPence  and  destruction. 
And,  in  furtherance  of  their  said  conspiracy, 
combination,  confederacy,  and  agreement,  they, 
the  said  William  Ellis,  Thomas  Cooper,  Joseph 
Capper,  and  John  Eichards,  and  the  said  other 
persons  whose  names  are  to  the  jurors  aforesaid 
unknown  on  the  said  fifteenth  day  of  August,  in 
the  year  aforesaid,  and  on  divers  other  days  and 
times  as  well  before  as  after  that  day  with  force 

(a)  See  The  Queen  against  Feargus  0*Con' 
nnr  and  others,  above,  p.  935. 


and  arms  at  Borslem  aforesaid,  in  the  eooity 
aforesaid,  unlawfully  and  $editioiid j  did  addiess 
and  speak  to  and  in  tlie  iM'ariny  nt  drveis,  to 
wit.  one  thousand  of  the  subjects  oif  oar  md 
liady  the  Queen  then  and  there  assembled  aad 
met  together,  divers  fiJse,  libeiloasy  seaiMlakmi, 
seditious,  and  inflammatory  speeches,  diseoorses, 
and  harangues,  with  the  intent  tliereby  then 
and  there  to  excite  and  p^soade  each  o^er  and 
the  said  other  persons  whose  names  are  to  tht 
jurors  aforesaid  unknowa,  and  also  the  li^^ 
subjects  of  our  said  I^dy  the  Queen  then  and 
there  present  and  being  as  aforesaid,  to  dis- 
content with,  and  hatred  of^  and  disalIeetio&  to 
the  laws  of  this  realm  and  the  GoTcmiDa^ 
of  this  realm  as  by  law  established,  and  to  a 
forcible,  riotous,  and  tomultuoos  resistazice  and 
violation  of  the  laws  of  this  reafan,  and  ohstxve^ 
tion  of  the  Grovemmeat,  against  the  pMiee  of 
oar  said  Lady  the  Queen,  her  Crown  aiid  dignity. 

The  second  coant  charged  that  the  de- 
fendants at  the  some  place  and  times — 

did  unlawfuUy  and  seditiously  conspire,  eom> 
bine,  confederate,  and  agree  with  each  other 
and  with  divers  other  persons  whose  names  are 
to  the  Jurors  aforesaid  unknown  to  make,  and 
raise,  and  cause  to  procore  to  be  made  aad 
raised,  tumults,  riots,  routs,  and  seditjoos  and 
unlawful  assemblies  of  people  within  this  reafan, 
and  to  obstruct  and  resist  by  force,  and  caose 
to  be  obstructed  and  resisted  by  foree,  the  dae 
execution  of  the  laws  within  this  realm,  and 
against  the  peace  of  our  said  Lady,  her  Crown, 
and  dignity. 

Opening  Spssch  pok  the  Ckowit, 

Talfourd :  It  is  my  duty,  by  the  diitKr- 
tion  of  the  law  officers  of  Her  Majesty,  to 
state  to   yon   the  nature  of  the  charge 
against  the  three  defendants,  and,  with  the 
assistance  of  my  learned  friends,  to    laT 
before  yon  the  evidence  by  whicH   that 
charge  will  be  sustained.    In  discharge  of 
that  duty,  I  shall  be  compelled  to  recall 
to    your    recollection    those    di8a8trt>iia 
scenes  of  tumult  and  plunder  which  oc- 
curred on  the  memorable  days  of  Monday 
the  15th  and  Tuesday  the  16th  of  Angast 
last,  in  the  Pottery  district  of  this  county, 
which  rendered  necessary  that    Special 
Commission,  which  sat  in  this   place   in 
October  last,  and  which  drew  down  apcn 
many  unfortunate  persons  the  guilt   and 
punishment  of  felons.     The  present   in- 
oictment  is  one  that  was  found  at   that 
Special  Commission  against  the  three  de- 
fendants.   It  imputes  to  them  guilt  c  "  a 
less  legal  degree  than  that  of  those  pers     ts 
who  were  then  convicted,  but  I  can     >t 
conceal  from  you  that  it  imputes  to  tl     n 
guilt  of  equal  moral  atrocity.    Thecha     ;e 
being  one  of   misdemeanor,  the    de      i- 
dants   exercised  their  right  to   travc     » 
this   indictment   to  the   present  asai;     3, 
and  upon  that  traverse  it  is  that   t     it 
indictment  comes  before  you  for  yopi'  '    it 
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and  impartial  decision.     {Tho  prosecution 
is    not  aimed    against   the    advocacy   of 
Chartist  principles,  however  hopeless  or 
mistaken.]     The  scene  to  which  1  shall 
have  to  call  your  attention  is,  no  doubt, 
very  familiar  to  most,  if  not  all,  of  you.    It 
is  the  Pottery  district  in   this  countv: 
a  district  of    which  Tunstall  is  at  the 
northern  extremity  and  Longton  to  the 
south,  in  the  centre  of  which  is  Burslem, 
Hanley,    and    Stoke,    and    to    the    west 
Newcastle.     It  is  a  district  surrounded 
by  collieries,  the  mineral  wealth  of  which 
is  great ;   and  those  collieries  extend,  in 
fact,   beyond    the    pottery  works.      The 
pottery  works  have  of  late  years  grown 
into  a  most  important  part  of  the  national 
industry,  and  give  employment  to  many 
thousands  of  hands  in  a  district  that  is 
densely    populous.      In    the    month    of 
August  last,  unhappily,  disputes  had  arisen 
among  both  the  colliers  and  their  masters, 
the  potters  and  their  employers.     Those 
disputes  had  nothing  whatever  of  a  po- 
litical nature  in  their  origin.     They  arose 
entirely  with  respect  to  the  wages  to  be 
paid  in  the  different  collieries  and  in  some 
of  the  pottery  manufactories.    The  men 
had  struck  for  wages,  and  the  masters  and 
men  were  in  that  degree  of  hostiUty  to 
each  other  which  such  a  condition  implies. 
In  that  there  was  nothing  illegal.    It  was 
at  such  a  season  that  we  charge  against 
the    defendants    that    they,    taking    ad- 
vantage of  the  unhappy  state  of  hostility 
in  which  some  of  the  masters  were  placed 
to    their    servants,   thought    they   could 
emnloy  the  force  of  those  who  had  chosen 
to  leave  their  employment    to  do    that 
which  was  illegal  and  tyrannous — to  force 
others  who  were  disposed  to  work   for 
their  masters  to  join  those  who  had  struck 
for   an   increase    of    wages;    that    they 
thought  that  in  such  a  state  of  things 
they  might  turn  that  which  was  a  strike 
for  wages  (having  first  aggravated  it  by 
force  and  violence)  into  a  strike  for  the 
Charter;    that  they  could  assemble   the 
multitude  so  turned  out  from  their  honest 
employment    and    combine    them    in    a 
common  cause,  so  as  to  strike  terror  and 
dismay  into    the    hearts    of    those    who 
opposed  them  and  thus  obtain  an  illegal 
advance  of  those  principles  which  they 
had  a  perfect  right  legally  to  advocate. 
Two  of  the  persons  before  you  reside  in 
the  district  of  the  Potteries ;  one  of  the 
persons  included  in  the  charge,  William 
Ellis t  who  has  been  convicted  of  another 
offence,  was  a  potter  at  Burslem.     The 
defendant   Capper  was  a  master    black- 
smith at  Tunstall;    the  defendant  John 
Richards  was  a  shoemaker  at  Hanley ;  and 
they  were  all  active  advocates  of  what 
are  called  Chartist  principles.    The  other 
defendant,  Mr.  Cooper,  is  a  stranger  to 


this   district.      He  had  paid    it    a  visit 
before  August  last  (whicn  you  will  find 
to  be  important  in  the  investigation  of 
this  case) ;  but  he  is,  I  believe,  a  person 
residing    at    Leicester,   and    not    having 
business  in  or  connexion  with  the  Potteries. 
In  the  month  of  March  preceding  the 
outbreak  in  August  last  year,  Mr.  Cooper 
for  the  first  time  visited  the  Potteries 
district,  when  he  became  acquainted  with 
the  other  three  defendants  mentioned  in 
the  indictment,  Ellis,  Richards,  and  Gap* 
per,    I  shall  show  you  that  all  four  were 
together  at  meetings  of  the  same  cha- 
racter, and  at  the  close  of  those  meetings 
Mr.   Cooper  left,  stating  that  he  should 
come  again  at  some  future  season.    The 
meetings,  at  that  time,  were  held  at  a 
place  called  the  *' Greorge  and  Dragon" 
at  Hanley,  and  you  will  find  some  of  the 
expressions  used  at  those  meetings  (with 
respect    to    the    number   of   soldiers   in 
diflferent  parts  of  the  country)  tallying 
with  some  of  the   expressions    used   at 
meetings  which  were  subsequently  held. 
After  Mr.  Cooper  had  left,  meetings  took 
place  at  Tunstall  and  Hanley  at  which 
the  defendants  Capper  and  Richards,  with 
Ellis,  were  speakers:   and  you  will  find 
at  one  of  those  meetings  the  defendant 
Richards  used  expressions  which  will  be 
very  material  indeed  in  the  course  of  this 
enquirv.     He  told  the  people  whom  he 
was  addressing  that  the  army  was  with- 
drawn on  foreign  service,  and  that  there 
were  only  five  or  six  soldiers  in  every 
town  throughout  the  kingdom.    It  is  for 
you  to  conceive  whether  these  observations 
had  a  tendency  to  an  attack  upon  the 
authorities  by  force,  or  whether  you  can 
apply  them  to  the  advocacy  of  principles 
by  argument  and  reason.    On  the  30th 
of  July,   when  the  public  mind  in  the 
Potteries  was  agitated  on  the  subject  of 
wages,    Mr.  Richards    spoke    to    several 
persons  around  him  with  abhorrence  of 
the  military.     He  spoke  of  how  he  would 
treat  a  son  of  his  to  prevent  his  enlisting 
into  the  army,  and  said,  "You  need  not 
mind  ball  cartridge ;  we  will  have  blood 
for  blood,  when  the  time  for  the  outbreak 
arrives ;  stick  to  your  point,  and  we  shall 
get  what  we  require."      On  the  9th  of 
August  a  meeting  was  held  on  the  Crown 
Bank  in  the  very  centre  of  the  heart  of 
the  Pottery  district.      At  that  meeting 
Capper    made    a    speech,    in    which    he 
alluded  to   some  military  tactics,  told  a 
story  of  the  Duke  of  Wellington  which,  if 
true  (but  certainly  it  was  not  true),  would 
have    been    dishonourable    to    the   great 
soldier  to    whom    this    country  wiS   be 
uider  such  eternal    obligation;    and   he 
then  referred  to  the  military  tactics  which 
they  themselves  would  soon  have  to  prac- 
tise.    On  the  12th  of  August  there  was 
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auothcr  meeting  held  on  the  Crown  Bank 
at  which  both  EUi8  and  liichanU  were 
present. 

Now  up  to  this  time,  the  defendant 
Cooper  had  not  appeared  in  the  Pottery 
district  from  the  time  he  was  there  in 
March.  This  second  introduction  on  the 
scene  took  place  on  Sunday,  Anfi^st  14. 
On  that  day  he  was  first  observed  heading 
a  procession  which  was  moving  towards 
Longton  from  Hanley,  and  the  persons 
with  whom  he  was  in  procession,  about 
one  hundred  in  number,  were  singing 
verses  to  a  hymn  tunc.  Cooper  led  them 
on  until  they  came  to  a  piece  of  waste 
ground  in  Longton,  where  he  mounted  a 
stage  or  some  rising  CTOund  from  which 
he  addressed  the  people.  He  spoke  then 
in  the  same  strain  in  which  the  other 
defendants  had  spoken  before  with  refe- 
rence to  the  small  number  of  soldiers  in 
each  town.  He  said  that  there  had  been 
a  plentiful  horvest  for  the  people  to  enjoy ; 
he  spoke  of  the  army  and  the  clergy,  and 
what  will  be  very  important  in  this  case, 
he  pointed  to  the  Church,  he  spoke  of  it 
in  language  which  I  will  not  repeat ;  but 
he  particularly  pointed  to  the  house  of 
the  rector  of  Longton,  and  said  that  the 
rector  had  some  400i.  or  500/.  a  year,  but 
that  he  ought  only  to  have  40^  or  50Z.  a 
year.  He  spoke  of  the  time  when  the 
Church  should  be  laid  low,  and  the  people 
have  an  opportunity  of  enjoying  that 
which  was  now  appropriated  to  the 
ministers  of  the  Established  Church.  You 
will  find  that  very  important  with  refe- 
rence to  the  tendency  of  this  discourse, 
when  you  hear  what  were  the  fruits  of 
the  following  day  upon  that  particular 
scene.  He  said  that  he  had  addressed 
fifteen  thousand  people  at  Wednesbury 
a  few  days  before,  and  they  had  come  to 
a  determination  to  abstain  from  work 
until  the  Charter  was  the  law  of  the  land. 
He  then  gave  out  some  verses  (which 
were  sung  to  the  tune  of  Kule  Britannia) 
commencing  with  the  words — 

"  Spread  the  Charter  through  the  land — 
Let  Britons  bdld  and  brave  join  heart  and 
hand." 

He  then  went  through  a  form  of  prayer, 
and  dismissed  the  assembly  with  a  bene- 
diction, stating  that  there  would  be  a 
meeting  on  the  Crown  Bapk  at  Hanley  on 
the  following  morning.  Accordingly  that 
meeting  took  place  at  Hanley  on  Monday 
morning,  Mr.  Cooper  being  the  principal 
speaker.  He  appeared  there  among  a 
number  of  persons  who  were  physically 
strong ;  many  of  them  were  armed  with 
large  sticks ;  some  of  them  were  reclining 
on  the  ground  with  their  sticks  by  their 
side,  while  others  were  standing  leaning 
upon  sticks.     He  began  by  saying  that  he 


had  come  to  tell  them  what  h&d  beat 
done  in  other  places  as  to  ceasing  frcMB 
labour  until  the  Charter  became  the  law 
of  the  land ;  he  did  not  tell  them  to  do 
what  others  had  done,  but  he  told  chem 
what  they  had  done,  and  perbapa  they 
might  be  disposed  to  follow  the  example. 
He  then  spoke  of  the  meeting  at  Wednes- 
bury, which  had  been  attended  by  fifteei 
thousand,  instead  of  as  he  expected  bj  five 
thousand ;  he  spoke  of  the  com  that  waa 
on  the  ground,  and  he  incited  the  people 
to  come  to  a  resolution  to  desist  frcmt 
labour  until  the  Charter  became  the  law 
of  the  land.  He  said  he  waa  self-elected 
chairman  of  the  meeting,  and  gave  oat 
those  beautiful  words  of  Scripture — 

"  Come  all  ye  that  are  weary  and  heavy  lades, 
and  I  will  give  you  rest ; " 

and  then,  as  appropriate  to  that  text,  he 
proposed  a  resolution  that  all  should  cease 
from  labour  until  the  Charter  became  the 
law  of  the  land. 

(The  defendant  Cooper  here  interrupted 
the  speaker.) 

Talfourd:  Gentlemen,  what  I  am  now 
stating  is  merely  to  give  an  outline  of  the 
case  for  the  prosecution.     Of  course,  if  1 
do  not  establish  by  credible  witnesses  any 
part  of  my  statement,  it  is  quite  unneces- 
sary for  me  to  tell  you  that  that  is  to  be 
entirely  dismissed  from  your  minds.     I 
am  stating  it  from  matter  which  I  have 
reason  to  believe  I  shall  prove,  but  when 
a  case  depends  on  expressions  no  doubt 
you  will  watch  the  evidence  with  great 
vigilance,  and  take  care  that  nothing  is 
pressed  against  the  prisoner,  and  if  you 
thought  that  there  was  any  mistake  as  to 
his  meaning   you  would   give   him   the 
benefit  of  the  doubt.     I  think  that  there 
can  be  no  doubt  on  the  evidence  that  he 
sought  to  induce  them  to  abstain   from 
labour  until  the  Charter  was  the  law  of 
the  land,  but,  whether  he  put  the  proposi- 
tion in  the  form  of  a  resolution,  or  whether 
he  did  so  by  incitement,  is  quite  immate- 
rial.   It  is  not  at  all  necessary  for  me  upon 
this  part  of  the  case  to  call  upon  you, 
under  my  Lord's  directions,  to  find  that 
such  incitement,  such  recommendations, 
are  of  themselves  offences  against  the  law, 
because  the  present  charge  goes  beyond 
them,  and  it  is  only  an  ingredieDt  in  the 
case  I  have  to  lay  before  you.     Can  any- 
one conceive  any  position  of  human  soci 
more  distressing,  in  which  acts  of  outrj 
may  more  readily  spring  up,  than  for 
working  population  of  the  country  to 
placed  in  a  state  either  of  starvation 
of  theft;   because  it  is  c^uite  impossii 
that  such  a  recommendation  could  lead 
any  other  result.    It  was  a  part  of  t 
doom  of  our  species  at  the  time  when 
fell  from  its  first  innocence  that  **  by 
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sweat  of  the  brow  it  should  eat  bread," 
and  a  merciful  part  (because  there  is  no 
state  in  which  a  man  can  be  healthy  if  in 
a  condition  of  inaction  unless  it  be  in  a 
state  of  innocence).  It  is,  therefore,  a 
mercy  to  fallen  man  that  industry  be- 
comes part  of  oar  very  nature,  and  the 
duty  not  only  of  those  who  are  most 
falsely,  as  distinguished  from  other  classes, 
called  **  working  classes"  (that  is,  those 
who  work  by  the  labour  of  their  hands), 
but  it  also  becomes  the  duty  of  those 
filling  every  station  in  society,  of  those 
who  work  by  the  severer  and  more  anxious 
toil  of  the  brain,  who  have  the  intellect 
perpetually  exercised  amidst  anxiety,  toils, 
and  cares,  and  it  is  the  common  lot  of 
man  from  the  cradle  to  the  grave  that  in 
one  department  or  another  he  should 
serve  his  family,  his  country,  and  his 
friends  by  the  labour  either  of  his  hands 
or  his  brain ;  and  he,  therefore,  who 
severs  a  whole  population  from  that 
healthful  state  to  wnich  Providence  has 
oalled  us,  prepares  seed  for  the  introduc- 
tion of  the  worst  possible  consequences ; 
for  the  triumph  of  the  worst  possible 
passions,  for  the  suffering  of  the  worst 
possible  calamities.  You  will  find,  how- 
ever, that  the  incitement  on  the  Grown 
Bank  was  not  confined  to  that.  Mr. 
Cooper,  you  will  find,  used  other  language 
then  which  I  would  rather  you  snould 
hear  from  witnesses  than  from  me,  and 
which  had  a  tendency  (rather,  indeed,  by 
an  artful  covert),  but  still  had  the  ten- 
dency to  incite  to  ac-ts  of  distinct  outrage ; 
and  you  will  find  that  the  consequences 
were  immediate  upon  the  incitement  being 
made. 

[Counsel  described  the  riotous  proceed- 
ings of  the  mob  immediately  after  the 
breaking  up  of  the  meeting.  One  body 
turned  out  the  hands  at  Mr.  Ridgway^s, 
headed  by  Yates,  in  whose  house  Cooper 
was  stopping.  Another  band  attacked  the 
Police  Station  at  Stoke,  and  the  Court  of 
Bequests.]  The  work  of  the  third  divi- 
sion of  the  mob  was  still  more  fearful. 
They  directed  their  course  to  the  spot 
from  which  Mr.  Cooper  had  addressed  the 
people  the  night  before  at  Longton.  They 
attacked  the  Town  Hall  and  Police  Office, 
which  they  partly  destroyed ;  they  thought 
there  were  arms  in  the  hotel,  and  searched 
it  for  arms.  They  obtained,  I  believe, 
some  police  staves. 

Cooper  objected  that  the  learned  serjeant 
could  not  know  what  the  multitude 
thought. 

Tcdfourd :  I  am  sure  if  I  used  any  word 
that  was  unfair,  if  I  stated  that  which  was 
not  strictly  correct,  I  will  put  tho  question 
on  a  fair  footing.  1  do  not  state  to  you  that 
these  parties  went  to  Longton  because  Mr. 
Cooper  had  been  speaking  there  the  day 


before,  but  I  put  the  two  facts  in  juxta- 
position, and  it  is  for  you  to  draw  your 
conclusion.     They  went  from  the  Town 
Hall  to  the  house  of  the  rector,  the  Rev. 
Dr.  VaU  (the  person  who  had  been  referred 
to  by  Mr.  Cooper  in  his  speech  the  day 
before) ;  they  burst  open  the  house,  plun- 
dered it  completely,  set  fire  to  it  in  four 
places,  and  made  a  pile  of  furniture  in 
front,  which  was  set  fire  to.     They  found 
in  the  house  a  quantity  of  spirits  which 
che^  drank,  and  this,  no  doubt,  inflamed 
their  fury.    They  remained  there  till  four 
in    the    afternoon.     A   fire    engine    was 
brought  to  the  spot,  but  an  attempt  was 
made  to  destroy  the  hose,  and  that  at- 
tempt would  have  been  successful  but  for 
the  heroic  conduct  of  a  surgeon  named 
Dawes,  who,  while  the  authorities  were 
quite  paralysed  (for  there  appears  to  have 
been  no  attempt  made  to  interfere  with 
the  proceedings  of  this  mob),  rescued  the 
hose  of  the  engine  from  those  who  were 
about  to  destroy  it,  and  ultimately  en- 
abled those  of  tne  inhabitants  who  came 
up  with  some  soldiers  and  police  consta- 
bles to  extinguish  the  flames.     A  number 
of  infatuated  creatures  who  had  become 
intoxicated  were  easily  taken  into  custody 
by  the  police  and  soldiers,  as  they  lay 
there  in  a  state  of  helplessness  on  the 
ground.    While  this  was  going  on  Mr. 
Cooper  did  not  appear ;  and  I  state  to  you 
in  the  broadest  manner  that  there  is  no 
evidence  to  show  that  Mr.  Cooper  ever 
took  a  part  in  the  destruction  of  property 
or  personal  violence.    But  where  was  he 
during  the  day  P    At  half-past  ten  in  the 
morning,  when  the  attack  was  being  made 
on  Mr.  Oihbs^s  house  and  the  Court  of 
Bequests,  he  was  at  the  "Boyal  Oak,'' 
Hanley.    A  witness,  who  is  the  lessee  of 
the  waterworks  at  Bfanley,  went  to  inform 
the  landlord  of  that  house  as  to  what  was 
going  on,  and  it  will  be  an  important  cir- 
cumstance for  your  consideration  that  Mr. 
^Sdohards  was  in  that  room  at  the   time 
with  Mr.  Cooper.    Mr.  Cooper  was  informed 
of  what  was  proceeding,  but  the  witness 
is  not  sure  whether  tne   following    ex- 
pressions were  used  by  Cooper  before  or 
after  he  had  informed  him  of  the  attack 
on  the  Police  Office,  and  I  therefore  desire 
that,  if  there  be  any  doubt  on  the  con- 
struction to  be  put  upon  these  words,  you 
will  give  the  benefit  of  the  doubt  to  the 
defendant.     Cooper  said,  **  That's  right; 
that's  the  way  to  do  it!"    And  he  will 
contend  that  these  expressions  were  used, 
not  with  reference  to  these  acts,  but  to 
what  they  had  done  in  turning  out  the 
hands  by  stopping  the  colliery  of  Lord 
GranviUet  ana  by  turning  out  the  hands 
at  Mr.  Eidgway^s.    If  there  is  any  doubt 
upon  this  point,  the  favourable  construc- 
tion is  the  onb  you  are  bound  to  adopt.    I 
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suppose  that  those  cxpressionB  had  not  ! 
reference  to  the  outrages  of  which  he  was 
then  informed  ;  hut  surely,  if  ho  was  at 
that  time  informed  of  what  course  the 
people  were  taking  who  had  been  attend- 
ing on  his  discoui*se  in  the  morning,  you 
would  have  expected  to  find  him  en- 
deavouring to  put  a  stop  to  these  proceed- 
ings ;  surely  you  would  have  expected,  if 
his  object  and  desire  had  been  something 
far  different  from  that  of  which  he  was 
apprised,  that  he  would  have  attempted 
to  prevent  it ;  but  he  does  not  appear  on 
the  scene  during  that  day  until  the  even- 
ing, when  another  meeting  is  held,  ac- 
cording to  notice.  That  meeting  at  the 
Crown  Bank  is  of  the  last  importance  in 
the  consideration  of  this  c^se.  Just  see 
what  a  state  the  neighbourhood  was  in  at 
the  time  the  meeting  was  held !  Mr. 
Hoses  house  had  been  pillaged,  Dr.  Vale's 
had  been  blazing,  and  the  country  through- 
out was  in  terror  and  dismay.  Now,  if  at 
this  meeting  he  used  the  expressions 
which  are  attributed  to  him,  it  is  impos- 
sible to  put  any  other  construction  upon 
them  but  that  he  expected  what  had  taken 
place.  He  said  to  the  people,  **Some  of 
you  have  been  drunk  to-day  "  (that  was 
at  Dr.  VaWs) ;  "keep  yourselves  sober; 
if  you  get  drunk  you  are  sold."  He  gave 
them  that  advice  ;  which  in  the  first  place 
proved  that  he  knew  what  had  taken  place, 
supposing  you  could  doubt  that  anyone 
could  be  within  two  miles  and  not  hear 
of  it. 

Cooper :  The  learned  Serjeant  caimot  be 
aware  of  what  was  given  in  evidence  on 
the  former  occasion. 

Erskine,  J.  :  I  must  not  have  allusion 
made  to  what  took  place  at  a  former 
trial,  (a) 

Talfourd  :  I  am  reasoning  upon  the  evi- 
dence which  I  propose  to  adduce.  If  the 
evidence  is  capable  of  another  construction 
the  defendant  in  his  turn  will  give  it.  No- 
thing in  itself  could  be  more  commendable 
than  the  advice  to  the  men  to  keep  sober  ; 
but  still  it  will  be  for  you  to  say  whether 
it  was  possible  for  him  to  have  come  to 
the  Crown  Bank  in  Hanley  (which  is 
about  two  miles  from  Dr.  Vale's  house) 
to  meet  his  disciples  on  that  evening, 
without  being  apprised  as  to  what  had 
taken  place.  I  cannot  conceive  it  pos- 
sible that  any  person  in  a  public  capacity 
in  the  centre  of  that  district  could  have 
been  ignorant  of  what  had  taken  place, 
however  he  might  have  disapproved  of 
the  acts.  Now,  it  will  be  for  you  to  judge 
of  the  words  which  I  have  before  me,  and 
I  will  not  now  state  them,  because  it  is 
better    when    expressions  are   to  be  de- 

(a)  Cooper  was  tried  for  arson  and  acquitted  at 
the  Stafford  Special  CommiH.sion  in  October,  1842. 


pended  upon  that  yoa  should  hear  tbem 
from  the  witnes-ses.  If.  in  that  state  uf 
things,  the  defeud^nt  Cooper  did  not 
dissuade  them,  not  merely  from  dnmken- 
neps,  but  from  acta  of  violence,  and  if  be 
addressed  them  in  most  intemperafc 
t^rms,  it  is  for  you  to  draw  the  inference 
with  what  feelings  be  regarded  the  ccst- 
duct  that  had  taken  place.  The  meeting 
dispersed  at  the  sound  of  a  pistoL  What- 
ever Mr.  Cooper  had  said  at  that  meeting. 
vou  will  fina  what  the  parties  did  to  & 
incapable  of  any  explanation  whatever. 
They  went  from  thence  to  Mr.  Forr&tert 
oflSces,  which  they  set  fire  to ;  they  re- 
mained there  triumphant  until  ten  or 
eleven  o'clock,  and  from  that  time  the 
house  was  in  flames.  How  was  C<>op?r 
engaged  at  that  time  ?  Was  he  doing 
anything?  I  shall  show  you  by  six  wit- 
nesses that,  while  Mr.  Forrister*s  house- 
was  in  a  blaze,  Mr.  Cooper  was  seen  to 
walk  down  in  the  crowd  towards  the  fire  ; 
he  was  afterwards  seen  in  company  with 
five  or  six  persons. 

Cooper:  Having  substantiated  an   alibi 
at  the  Special  Commission 

Talfourd  :  If  the  defendant  is  able  to 
show  that  he  was  elsewhere  at  the  time, 
well  and  good ;  it  wiU  be  for  you  to  judge 
according  to  the  evidence.    I  was  mention- 
ing   that  about   a  quarter-past  ten   Mr. 
CooppT  was  seen  proceeding  in  the  direc- 
tion I  have  mentioned.    About  a  quarter 
or  half-past  eleven  the  crowd  came  from 
Lord  GranvilWs  and  went  on  to  the  house 
of  Mr.  Parker,  a  magistrate  of  the  county 
residing  at  Shelton.    It  will  be  in  evi- 
dence before  you  that  Mr.    Cooper  was 
seen  to   detach  himself   from    the    mob 
coming  from  Mr.  Forrister's,  that  he  was 
with  a  person  dressed  in  women's  clothes, 
but  who  appeared  to  the  witness  to  be  of 
the  other  sex,   that  he    was  seen   to   go 
towards   Mr.  Parker's ^  and  that  a   Tery 
short  time  afterwards  the    flames    broke 
out  from  Mr.  Parker's  house.     I  shall  call 
another  witness,  who  will  tell  you    that 
he  saw  Cooper  three  times  walk  backward 
and  forward  in  front  of  the  place  where 
that    fire  was  raging.      These    circum- 
stances will  be   laid   before  you  for  the 
purpose  of  asking  you,  not  on  this  occa- 
sion, to  believe  that  Mr.  Cooper  actually 
was  a  party  to  this  fire,  or  had  directly 
and  immediately  excited  the   peopk    ' 
commit  the  act,  but  for  the  purpose 
asking  you,  whether  you  can  connect  s 
conduct  as  that  with  the  speeches  wl 
will  be  given  in  evidence,  and  then  beli 
that  Mr.  Cooper  was  in  the  Potteries 
nocently    and    laudably    advocating 
principles  which  he  hoped  would  ev 
tuaUy  triumph.    Mr.  Cooper,  according 
the   evidence  of  the  witnesses,  was  b 
to  go  ofi'  from  Shelton  towards  Bursb 
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Yrhero  he  was  taken  into  custody,  and 
taken  before  Mr.  Parker,  the  magistrate 
who  was  at  that  time  in  some  other  honse 
in  bed.  Mr.  Parker  did  not  at  that  time 
BOO  any  reason  to  detain  him;  he  was 
discharged,  and  that  was,  I  believe,  the 
last  time  that  Mr.  Cooper  was  seen  in  the 
Potteries. 

Cooper:  The  learned  Serjeant  is  con- 
necting my  supposed  appearance  at  the 
firo  with  my  speeches,  wnen  I  have  proved 
an  alibi. 

Ebskine,  J. :  You  must  allow  the  case 
to  proceed  in  the  regular  manner. 

Cooper :  It  is  intended  to  compel  me  to 
produce  my  witnesses  again,  which  I  did 
not  expect.    It  has  already  cost  me  lOOZ. 

Talfourd :  I  will  make  no  allusions  to 
what  passed  on  the  occasion  to  which  Mr. 
Cooper  alludes,  as  I  was  not  present  myself. 
I  am  stating,  I  hope  fairly,  the  case  I  am 
about  to  lay  before  you  according  to  my 
instructions.  I  was  making  the  remark 
for  his  benefit  that  that  was  the  last  time 
when  he  was  seen  in  the  Potteries.  He 
was  afterwards  apprehended  in  Manches- 
ter at  some  distant  time. 

Cooper:  I  was  never  apprehended  at 
Manchester. 

Talfourd :  Well,  that  is  quite  immaterial. 
It  is  not  necessary  to  pursue  the  melan- 
choly proceedings  of  the  night  of  the  15th 
of  August.  The  mob,  after  attacking 
Mr.  Parker^s  house,  attacked  the  house  of 
Mr.  Aitkens,  the  rector  of  Hanley  ;  they 
afterwards  broke  into  the  house  of  a 
solicitor  named  Griffon,  and  committed 
other  acts  of  outrage  on  which  it  is  not 
necessary  to  detain  you ;  they  are  matters 
of  history ;  but  it  is  necessary  to  see  what 
the  general  conduct  and  acts  of  the  mob 
were  which  the  defendant  Cooper  is  charged 
with  exciting. 

On  the  following  morning  another 
meeting  was  held  at  the  Crown  Bank; 
Mr.  Cooper  was  not  there,  and,  therefore, 
what  took  place  there  cannot  personally 
attach  to  him.  The  defendant  Richards 
and  Mr.  Ellis  were  present ;  and,  again, 
I  will  not  state  to  you  the  language  said 
to  have  been  used  by  Richards  or  EUis ; 
but  I  believe  you  will  find  the  same  allu- 
sion to  the  soldiers  (which  had  been  re- 
ferred to  throughout  the  transaction) 
again  dwelt  upon  at  this  meeting ;  and  I 
think  you  will  not  find  from  one  end  of 
the  transaction  to  the  other  anything  like 
lamentation  with  respect  to  the  injuries 
which  had  been  committed.  It  may  be 
that  Mr.  Cooper  did  not  intend  that  those 
injuries  should  proceed  to  the  extent  to 
which  they  did.  It  is  possible  that  he 
might  have  left  the  country,  shocked  at 
the  extent  to  which  they  had  proceeded  ; 
but  it  is  for  you  to  say  whether  the  ex- 
pressions used  at  such  places  could  have 


any  other  object  than  that  of  arousing  the 
passions  of  those  who  were  present  to 
acts  and  deeds  of  outrage  for  the  purpose 
of  striking  dismay  into  the  hearts  of 
those  who  were  disposed  to  oppose  the 
Charter,  whether  that  was,  or  not,  the 
scheme  (although  plunder  and  drunken- 
ness might  have  been  without  the  scheme) 
which  the  defendants  had  in  view, 
whether  they  could  have  had  any  other 
object  than  to  have  had  the  police  officers 
attacked  and  the  law  resisted.  If  they 
did  that,  then  they  were  guilty  of  the 
offence  charged  on  this  record. 

After  the  meeting  on  Tuesday  morning 
the  crowd  increased,  and  they  called  out, 
**  To  Burslem  !  "  BUis  headed  them  to 
Burslem,  and  there  for  the  first  time  they 
met  with  effectual  resistance.  Captain 
Potoys,  an  active  magistrate'  of  that  divi- 
sion of  the  community,  had  assembled  the 
soldiers  together.  The  mob  at  a  signal 
of  a  pistol  being  fired,  pelted  the  soldiers. 
After  Captain  Povyys  had  resorted  to  every 
other  means,  after  he  had  read  the  Biot 
Act  more  than  once,  and  implored  the 
people  to"  disperse,  or  he  should  bo  com- 
pelled to  request  the  officer  in  command 
to  order  his  soldiers  to  fire,  that  order 
was  given.  One  of  the  mob  fell  dead ; 
he  had  a  bludgeon  in  his  hand,  which  he 
grasped  in  death;  and  although  at  first 
there  was  a  cry  that  the  soldiers  had  only 
fired  blank  cartridge,  yet,  when  they 
found  one  of  their  number  was  actually 
killed,  they  fled  in  all  directions,  and  the 
mob  did  not  again  assemble.  Though 
individual  acts  of  out^'age  were  afterwards 
committed,  that  one  act  of  brave  deter- 
mined resistance  dispersed  the  whole 
mob  ;  and  if  that  could  have  been  done  in 
the  first  place  no  doubt  the  greatest  de- 
vastation would  have  been  prevented,  and 
many  of  those  unhappy  persons  who  were 
tried  here  at  the  Special  Commission 
would  have  been  saved  from  the  punish- 
ment which  they  are  now  undergoing. 
The  charge,  you  will  observe,  is  one  of 
conspiracy,  and,  therefore,  in  order  to 
convict  any  or  all  of  the  defendants  it  is 
not  at  all  necessary  that  I  should  show 
you  that  the  person  himself  individually 
did  some  act  with  the  intent  charged  in 
the  indictment,  that  he  made  speeches  in- 
ducing the  people  to  resist  the  authority 
of  the  law,  but  I  must  show  you  that 
what  was  done  was  done  in  concert  by 
two  persons  at  least.  It  is  not  necessary 
that  I  should  show  you  that  it  was  done 
by  two  of  the  defendants.  If  it  was  done 
by  one  of  them  in  concert  with  another 
not  before  you,  then  the  charge  is  made 
out,  but  if  you  could  conceive  that  each 
of  these  defendants  was  acting  singly, 
separate,  and  apart  from  all  others,  that 
what  he  did  was  without  concert,  plan,  or 


1263] 


The  Qiveen  against  Cooper  and  others^  1843* 


[1264 


oondnct,  then  whatever  yon  might  think 
of  the  conduce  so  porsned  by  them,  they 
are  not  gnilty  of  this  charge.  Yon  know 
that  in  cases  of  conspiracy  it  is  scarcely 
ever  possible  to  show  the  parties  in  actual 
secret  conclave  by  the  evidence  of  a  wit- 
ness who  had  heard  the  words  fall  from 
their  lips  and  was  present  when  they 
organised  their  plan  ;  it  is  scarcely  ever 
possible  to  do  that,  excepting  in  a  ca.se 
where  one  of  the  conspirators  becomes 
penitent  and  turns  Queen's  evidence  (in 
which  case  his  testimony  is  to  be  regarded 
with  the  greatest  suspicion)  or  when  that 
is  resorted  to,  which  I  am  happy  to  say 
was  not  done  in  this  case, — when  a  spy  is 
sent  to  watch  the  proceedings — because, 
although  that  course  is  sometimes  neces- 
sary for  the  public  safety,  it  is  attended 
witn  suspicion ;  for  it  is  too  often  likely  to 
occur  that  those  who  are  sent  to  watch 
will  first  instigate  and  betray  afterwards. 
Happily  for  the  defendants  we  have  not 
in  t bis  case  been  able  to  look  into  their 
secret  proceedings,  for  I  am  afraid,  if  we 
could,  we  should  place  them  on  a  thres- 
hold of  far  more  awful  responsibility 
than  now  awaits  them,  (a) 

In  the  first  place  you  will  have  it  proved 
that  Mr.  Cooper  visited  the  place  as  a 
stranger  in  March,  when  he  met  with  the 
other  defendants,  and  then  promised  that 
he  would  return.  You  will  have  in  evi- 
dence the  course  pursued  separately  by 
the  other  two  defendants  Mr.  Capper  and 
Mr.  Bdcharde  at  Tunstall !  You  will  at- 
tend to  the  expressions  used  by  Mr. 
RichardSf  and  give  them  the  effect  they 
deserve.  You  will  find  that  on  the  eve  of 
these  fearful  disturbances  Mr.  Cooper 
appears  on  the  scene  on  Sunday,  Au- 
gust 14,  this  being  his  first  appearance, 
on  his  second  visit.  You  will  nnd  him, 
after  the  Grown  Bank  meeting  on  Monday 
in  the  *  *  Royal  Oak  **  in  company  with  the 
defendant  Iticha/rd».  You  will  find  him 
again  when  he  comes  to  the  Crown  Bank 
in  the  evening  in  company  with  Bi4ihard8. 
You  will  find  that  on  some  of  the  occasions 
two  or  three  of  the  defendants  are  present 
when  one  of  them  speaks,  the  other  being 
a  consenting  party  to  what  is  said,  and 
you  will  find  coincidences  in  the  expres- 
sions used  (especially  as  to  the  soldiers), 
which  will  enable  you  to  say  whether  they 
were  the  result  of  an  accident.  The  firing 
of  a  pistol  is  some  proof  that  some  persons 
in  the  place  had  concerted  together ;  and 
under  these  circumstances  it  will  be  for 
you  to  say  whether  you  can  have  any 
reasonable  doubt  that  the  object  of  the 
defendants  was    that  which    is  charged 

(a)  "  The  conspiracy,  it  is  said,  was  organised 
in  eight  coanties."-^  Alder  son,  B.,  Memoir  and 
Charges  of  Baron  Alderson  at  p.  81. 


!  against   them  —  a  desire  to    excite   tfce 
people  (having  first  induced  them  to  tom 
I  out)  to  acts  of  violence  and  oatrmge — to 
,  resist  the  anthority  of  the  law,  to  paralyse 
i  the  arm  of  power.     In  concladin^  wiiat  I 
!  have  to  say  at  present  I  will  assart*  j<m 
'  that  I,  on  the  part  of  the  prosecatkni,  and 
those  who  instmct  me,   have   no   desm. 
whatever,    excepting  that  this    evidence 
should    be  fairly  laid    before   yoa,    with 
these  observations  which  natrirallT  arise 
upon  it.     I  earnestly  desire  to  excite  no 
prejudice  whatever  against  the  defendants 
in  respect  to  the  principles  of  which,  ther 
were  advocates  on  the  occasion  to  which  1 
refer.    I  should  address  a  jury  of  ChartLsts 
and  present  the    case  as    fairly   to  any 
honest  men  who  entertain  Chartist  priit- 
ciples  with  the  same  feelines  I  entertain 
in  laying  this  case  before  uie  gentlemen 
whom  I  have  now  the  honoor  of  addros- 
ing.     I  have  also  to  entreat  you  not  to  let 
any  indignation  which  you  may  feel  to- 
wards the  actors  in  the  late  outrages  in- 
fluence your  mind  against  these   defen- 
dants who  are  here  to  be  tried  on  a  specified 
charge.    Do  not  allow  any  affection  which 
you  may  have  for  those  institutions  which 
you  may  think  have  been  in  danger ;  do 
not  let  any  fear  lest  these  disturbances 
might  be  repeated  on  a  future  occasion  r 
do  not  let  any  feeling  of  pity  even  for 
those  numbers  of  persons  wno  were  con- 
victed here  at  the  Special  Commission, 
and  who  were  roused  into  a  sudden  frenzy 
by  the  passion  of  the  moment,  induce  you 
to  swerve  from  the  course  of  justice.     We 
are  to  perform  our  respective  parts,  mine 
to  lay  the  evidence  temperately,  and  as 
far  as  I  can  faithfully,  before  you,  yours 
to  judge  of  the  effect  of  that  evidence,  and 
to  decide  upon  it.    Events  are  not  ours. 
We  are  each  of  us  bound  to  perform  our 
respective  duty,  and  we  have  a  right  to 
believe  that  all  things  are  working  to- 
gether   for  good.      Those  events  are   in 
other — ^they  are  in  Eternal  hands.    They 
are  in   the  hands  of  Him  who  will  not 
forsake  us  and  ours,  but  so  long  as   we, 
with  honest  and  humble  hearts,  seek  the 
attainment  of  justice  and  the  advancement 
of  truth  will  He  protect  and  defend  us 
while  we   discharge  each  in  our  sphere 
those  duties  to  which  His  Providence  has 
called  us. 

Cooper  inquired  whether  if   he    could 
prove  that  Richards  and  Ellis  were  not 
present  at  Hanley  in  March,  and  t^ 
Capper  was  not  present  in  August,  t' 
would  overthrow  the  case.    The  lean 
judge  said ,  not  necessarily.    Cooper  furti 
asked  that  if  no  witnesses  were  called 
the  defence,  the  Crown  should  waive 
right  of  reply.    He  hoped  that  all  c 
time  would    be  allowed  for    examini 
witnesses.      He   understood   there   w 
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forty-five  witnesses  for  the  proseontion 
and  hoped,  if  it  were  necessary,  his  lord- 
ship would  not  object  to  their  examination 
occupying  forty -five  days. 

Brskine,  J.:  I  shall  not  take  any  dif- 
ferent course  on  this  qaestion  from  what 
is  the  nsnal  practice.  Whatever  time  is 
necessary  for  the  purposes  of  justice  must 
be  given  whatever  may  be  the  inconveni- 
ence. At  the  same  time  it  must  be  ex- 
pected that  the  time  of  the  county  shall 
not  be  wasted  by  unnecessary  cross-ex- 
amination of  witnesses. 

Evidence  pok  the  Grown. 

Andrew  Bowley. — Examined  by  B.  F. 
Aiclmrds, 

I  am  a  potter  living  at  Hanley.  In  the 
earlier  part  of  April  I  recollect  placards 
being  handed  about.  There  was  a  meet- 
ing held  afterwards  at  the  Crown  Bank. 
On  the  10th  of  April  James  Oldluim  was  in 
the  chair.  Richards  was  there  also,  and 
so  was  William  Ellis.  I  was  at  that  time 
going  to  the  head  inn  in  the  Potteries. 
No  notice  that  I  heard  of  had  been  given 
of  that  meeting.  When  I  went  up  Cooper 
said  a  few  words.  They  were  talking 
about  the  Queen  and  her  bastards.  Cooper 
did  not  speak  long  after  I  went  up. 
A  paper  was  handed  about  when  the 
meeting  was  drawing  to  a  close  for  anyone 
who  liked  to  sign  his  name  to.  The  par- 
ties who  signed  were  to  pay  a  penny  a 
week,  and  join  the  Chartists. (a)  I  knew 
a  person  named  Capper.  He  lived  about 
three  miles  from  the  Crown  Bank.  I  did 
not  see  him  at  the  meeting.  Before  the 
meeting  separated  Cooper  said  he  should 
be  with  them  again,  ana  he  should  be  glad 
to  hear  talk  of  their  going  on  well.  I  at- 
tended a  meeting  afterwards  in  August, 
about  the  12th,  as  near  as  I  can  tell,  on  a 
Friday.  Notice  had  been  given  of  that 
meeting  in  the  market  place,  and  when  they 
came  to  meet  in  the  market  place  between 
six  and  seven  o'clock  at  night,  it  was  given 
out  that  they  were  to  meet  at  the  "  George 
and  Dragon."  The  crier  went  round  to 
give  notice.  At  the  time  the  meeting  was 
ordered  to  go  to  the  "  G-eorge  and  Dragon  ** 
EUiswas  in  the  market  place,  and  Richards ; 
about  three  hundred  persons  were  there. 
I  remember  another  meeting  shortly 
afterwards  at  the  Crown  Bank.  That 
meeting  was  on  Sunday,  and  Cooper  was 
there.  There  was  a  table  for  the  speakers 
to  stand  upon.  It  was  about  two  o'clock 
in  the  day.  Cooper  addressed  the  meet- 
ing. Notice  was  given  of  another  meeting 
for  eight  o'clock  on  Mondi^  morning. 
I  was  there  on  that  day.      it  was  held 

(a)  The  National  Charter  Association. 


at  the  Crown  Bank.  There  wore  four 
or  five  hundred  persons  present.  Cooper 
was  there,  but  nobody  else  here  that  I 
know  of.  Cooper  addressed  the  meeting. 
The  purport  of  what  he  said  was  that  the 
time  and  the  day  was  come  when  the 
Charter  must  be  the  law  of  the  land. 
Many  of  those  who  were  present  had 
cudgels  in  their  hands,  llie  people  were 
excited.  When  the  meeting  dispersed, 
the  people  went  down  to  a  manufacturer's 
and  turned  the  people  off  their  employ. 
They  went  to  the  Police  OflSce,  and  turned 
the  people  out  of  the  watch  house  who  had 
been  before  the  magistrates  in  the  morning. 
To  get  at  them  they  broke  the  door  open. 
I  know  the  Court  of  Bequests. 

The  Court  of  Bequests  was  broken 
open,  and  the  books  were  thrown  about 
I  know  Mr.  Bose*s  house  at  Penkwall. 
The  house  was  broken  open,  and  the 
furniture  and  windows  were  destroyed. 
Nothing  else  that  I  saw  was  done  there. 
They  went  to  Dr.  Vale's  house,  and  it  was 
broken  open,  set  fire  to,  and  the  windows 
broken  as  well.  I  know  Mr.  AUen's,  All 
the  windows  were  broken,  and  the  goods 
were  thrown  through  the  windows.  There 
was  a  meeting  the  same  evening  about 
half-past  seven  o'clock  at  the  Crown 
Bank.  Mr.  Cooper  was  there.  There 
were    seven  or    eight    hundred   persons 

E resent.  Cooper  said  the  day  and  the 
our  were  come  when  the  Charter  must 
become  the  law  of  the  land.  He  then 
told  them  that  there  were  not  ten  sol- 
diers for  every  town  that  there  was ;  what 
soldiers  there  were  were  wanted  abroad. 
The  meeting  broke  up  between  eight 
and  nine.  A  signal  was  given  by  a  pis- 
tol or  gun  which  went  off  twice  among 
the  crowd.  About  a  quarter  of  an  hour 
after,  the  meeting  broke  up.  I  know  Lord 
Granville's  collieries.  After  the  meeting 
broke  up  the  mob  went  there.  They  set 
fire  to  the  office.  I  know  Mr.  Parker^s 
house.  It  is  about  two  minutes'  walk  from 
Lord  GranviJle*s.  The  door  of  Mr.  Par^ 
1cer*a  house  was  broken  in,  and  the  mob 
went  inside.  They  destroyed  the  things 
inside,  and  then  they  set  fire  to  it.  I 
know  Mr.  Aitkens's  house,  it  is  about  forty 
or  fifty  yards  from  Mr.  Parker's.  When  I 
saw  it,  it  was  all  in  flames. 

Cross-examined  by  Cooper. 

I  am  not  much  in  the  habit  of  attending 
Chartist  meetings.  The  placards  I  saw 
on  the  10th  of  April  upon  the  Crown 
Bank  were  about  holding  out  till  the  mas- 
ters gave  them  their  price.  The  people 
were  turned  out  the  following  week.  I  was 
not  turned  out  of  work  then,  and  I  cannot 
exactly  say  who  was.  They  were  'colliers 
who  were  turned  out.    I  had  only  heard 
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of  their  being  out  of  work.  I  had  no  other 
meaiLB  of  knowledge.  I  swear  it  was  on 
the  paper  that  thoA*  masters  who  wonld 
give  the  men  their  prices  should  be  worked 
for,  and  the  people  were  to  8up|H}rt  thoite 
men  who  were  out  of  work.  I  did  not 
seo  your  name  on  the  papers.  There  was 
nothing  about  a  strike,  but  something 
about  the  prices  of  labour.  There  was 
nothing  abo!it  Chartism.  That  was  the 
only  meeting  I  attended  in  the  month  of 
April.  liichartJs  was  there.  I  have  seen 
him  scores  of  times.  I  swear  I  saw 
Birluirih  on  the  10th  of  April,  and  he  had 
breeches  and  leggings  on.  I  saw  Ellis  at 
the  Crown  Bank  on  the  10th  of  April. 
I  had  not  been  there  two  or  three  minutes 
before  you  began  to  speak.  You  gave  out 
a  hymn,  and  the  meeting  sang  about  ten 
minutes.  I  did  not  stop  all  the  time  you 
were  singing,  for  I  went  to  the  head  inn 
atHanley,  which  is  close  by,  in  the  mean- 
while. Afterwards  I  went  out  to  hear  you. 
Yon  were  talking  about  the  Queen  and 
the  Kings,  and  the  salaries  that  the  Kings 
had.  I  heard  you  speaking  of  the  Queen's 
bastards.  Another  witness  will  say  that 
he  heard  you  say  so.  I  have  seen  him 
since  I  came  here.  It  was  this  morning. 
I  was  hero  as  a  witness  last  time.  My 
depositions  were  read  over  to  me  the  week 
before  last.  You  were  talking  about  the 
Queen  when  I  came  up.  I  will  not  be  sure 
that  I  did  not  hear  you  mention  King 
Charles  2.  and  his  bastards.  I  am  not  mis- 
taken when  I  say  I  heard  you  speak  of  the 
Queen's  bastards.  I  saw  you  in  Hanley  on 
Friday,  August  12,  in  the  market  place 
with  Richards,  and  I  think  Ellis,  but  I  will 
not  swear  to  him.  You  had  then  a  cap  on 
such  as  you  wore  in  April.  I  am  quite 
sure  you  were  there.  I  am  certain  that  it 
was  on  the  afternoon  of  Sunday,  August 
l-i,  I  heard  you  speak  about  the  Queen's 
bastards.  I  was  there  about  half  an  hour 
altogether,  (a) 

Ee-ezamined  by  12.  V.  Richards. 

I  am  not  at  all  fatigued  or  exhausted. 
Before  the  colliers  were  turned  out  there 
had  been  a  strike  amongst  some  of  them. 
Those  that  gave  over  turned  the  others 
out.    It  was  after  the  10th  of  April. 

(a)  "  The  cross-examination  of  this  witness 
was  continued  for  five  hours,  in  the  course  of 
which  the  defendant  put  a  number  of  irrelevant 
questions,  frequently  asking  the  same  (luestion 
six  or  seven  times  over,  or  even  more,  after  he 
had  received  a  distinct  answer." — (Reporter  of 
the  Staffordshire  Advertiser.^ 

On  the  termination  of  the  cross-examination 
of  this  witness  by  Cooper,  the  defendant  Kichards 
commenced  in  a  similar  strain,  but  he  obtained 
no  answer  that  varied  in  any  material  point 
the  evidence  brought  out  by  the  examination  in 
chief. — (Reporter's  note.) 


Samuel  Swan. — ^Examined  far 

I  am  a  policeman  belon^^g  to  tlie  Staf- 
ford constabulary.  I  saw  Cvoprr  on  ihe 
10th  of  April  ai  the  Crown  Bank  at  & 
meeting.  There  were  a  hundred  to  tvt 
hundred  people  there.  Coojter  was  stand- 
ing on  a  chair  ;  he  gave  out  two  Terses  of 
a  song.    The  third  verse  wq£ — 

"  Men  of  Engbuid,  yoa  are  blares. 
Beaten  with  policemeD's  staves.*' 

This  was  sung  hy  the  meeting.  He  tfasi 
opened  a  Bible  and  read  a  text.  He  cmlv 
dwelt  on  the  text  a  few  minutes.  He  then 
said  this  nation  formerly  belonged  to  tl» 
Saxons,  but  they  were  robbed  of  it,  and 
murdered — just  as  they  were  going  to  serve 
the  Chinese.  He  then  alluded  to  King 
John  and  other  monarchs  of  this  ooastrf. 
He  next  talked  of  the  Queen  and  ihe 
Queen's  bastards.  I  next  saw  him  oa 
August  16,  about  six  o'clock  in  the  even- 
ing, at  the  Crown  Bank.  Richards  was 
there,  and  some  hundreds  more.  There 
was  a  platform ;  the  defendants  were  on 
it.  I  heard  John  Richards  pro|x>sed  as  a 
delegate  to  Manche8ter.(a)  It  was  not  said 
for  what  purpose.  Cooper  spoke  then  also, 
and  announced  another  meeting  there  at 
six  o'clock.  There  was  one.  The  meetb^ 
continued  till  nine.  Some  people  tiien 
cried  out,  "  Now,  lads,  for  Burslem.** 
Many  were  armed  with  cudgels.  There 
were  from  thi'ee  to  five  hundred  pre- 
sent. They  liberated  the  prisoners  at 
Hanley  watch-house.  They  collared  me 
and  took  me  to  the  lock-up  to  look  for 
other  prisoners,  but  there  were  none  there. 
They  then  left  me  and  went  to  the  office, 
and  threw  out  a  quantity  of  constablee* 
staves  and  rate-books.  The  staves  they 
threw  into  the  air,  the  books  they  tore  to 
pieces.  They  then  went  ofiT,  and  I  saw  no 
more  of  them.  About  twelve  or  one  I  saw 
Mr.  Far  Jeer*  8  house  on  fire.  I  remained  at 
the  police  station. 

Cross-examined  by  Cooper. 

I  have  been  a  policeman  five  years. 
When  you  repeated  the  lines  I  have  quoted 
you  caused  every  eye  to  be  fixed  on  me.  I 
do  not  know  if  I  should  tell  the  other 
lines  if  I  heard  them.  They  might  have 
been — 

**  If  their  force  you  dare  repel. 
Yours  will  be  the  felon's  cell." 

I  saw  you  go  to  the  meeting.  The  eon^ 
began  about  a  quarter  of  an  hour  after- 
wards. I  call  it  a  song  because  I  do  not 
know  what  else  it  is.  I  have  heard  other 
eople  singing  songs  there.  I  will  swear 
saw  no  hymn  book  in  your  hand.     I  do 
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(«)  See  O'Connor's  trial,  above,  p.  935. 


^ 


1269] 


The  Queen  against  Cooper  and  others,  1843. 


[1270 


f 


not  know  what  verse  yon  quoted  from  the 
Bible.    I  believe  it  was  in  Isaiah. 

Cross-examined  by  Bichards, 

I  did  not  hear  you  say,  **  Now,  lads,  for 
Burslem." 

Ee-examined  by  Oodson. 

I  have  been  five  years  in  the  police  and 
six  years  one  hundred  and  seven  days  in 
the  army.  Between  the  end  of  Bichards* 
speech  and  some  one's  saying  "  Now,  lads, 
for  Burslem*'  only  a  few  minutes  elapsed. 

William  Smalhoood. — ^Examined  by 
Alexander. 

Spoke  to  a  meeting  at  Smallthom  on  a 
Sunday  in  February  last,  at  which  Joseph 
Capper  spoke.  He  said,  "The  words  of 
my  text  must  be  to-night  *  To  your  tents, 
O  Israel ! '  The  meaning  of  that  is,  be 
ready  in  your  own  houses."  He  cried  out 
twice,  "  Are  you  ready?"  Some  of  them 
cried  out,  *  *  Yea,  yes."  He  said,  **  Are  you 
sure  you  are  ready  P  Have  you  got  your 
swords,  your  guns,  your  bayonets  ?"  The 
people  laughed  at  him,  and  he  then  went 
on  to  say,  **  I  suppose  you  think  old  Cap- 
-^er's  come  with  his  physical  force  again. 
t  is  not  a  laughing  matter.  We  shall 
have  a  severe  fight,  but  it  will  be  a  short 
one."  He  said,  "  What  will  you  do  when 
you  have  got  the  Charter."  Nobody 
answered  him,  and  he  said,  **  I  will  tell 
you  what  I  should  recommend  you  to  do  ; 
we  will  take  the  bishops,  clergymen,  hypo- 
crite dissenters,  and  magistrates,  and  put 
them  on  board  a  vessel,  transport  them, 
and  put  them  into  A&ing&r"  as  he  called 
it  (I  suppose  he  meant  AfiPghanistan),  '*  to 
be  massacred  and  assassinated  among  the 
Hindoos."  Afterwards  I  saw  Capper  agam 
addressing  the  people  on  a  Sunday  even- 
ing from  the  windows  of  a  public-house. 
He  spoke  apparently  to  the  women,  as 
there  was  a  good  quantity  of  them,  and 
said,  **  If  you  cannot  fight,  you  can  torch," 
and  he  mentioned  some  cities  and  towns 
by  the  destruction  of  which  the  Whigs 
carried  the  Reform  Bill. 

Cross-examined  by  Capper. 

You  put  me  in  the  Court  of.  Bequests 
for  the  price  of  a  grate,  and  I  was  ordered 
to  pay  the  amount  by  instalments.  I  did 
not  say  I  would  fit  you  for  it,  but  I  said, 
•*  As  you  preach  universal  suffrage,  I  hope 
you  will  preach  in  future  universal  ho- 
nesty." I  did  not  set  down  what  I  heard 
from  you  in  a  book. 

Cross-examined  by  Bdcha/rds. 

I  did  not  hear  you  recommend  the 
people  of  Smallthom  to  help  each  other. 


I  have  been  one  of  the  committee  of  the 
Chartist  Association ♦  but  not  when  it  bore 
that  name.  When  I  belonged  to  it  it  was 
called  the  Operatives*  Reform  Associa- 
tion. 

CroQS-examined  by  Cooper, 

I  never  saw  you  in  my  life  at  any  meet- 
ing with  Capper,  Bichards,  or  JEllis 
(Coop&r  proceeded  to  cross-examine  the 
witness  at  great  length  as  to  his  political 
opinions.) 

Tuesday,  March  21. 

Thomas  Frith, — Examined  by  Talfaurd. 

1  am  a  tailor  at  Tunstall.  On  the  24th 
of  June  last  I  saw  some  persons  coming 
near  the  market-place  about  seven  in  the 
evening.  I  saw  Capper  and  Ellis  heading 
the  people  towards  the  Town  Hall.  Capper 
carried  a  three-legged  stool  in  his  hand, 
which  he  set  down  and  then  stood  upon  it. 
There  were  about  two  hundred  men  pre- 
sent. Capper  addressed  them,  saying,  "  We 
must  have  the  Charter,  though  I  suppose 
we  shSkW  have  the  red-coated  gentry  to  stop 
us ;  but  there  are  not  many  of  them  in 
England ;  they  have  been  sent  to  murder 
the  poor  innocent  Chinese ;  they  have  not 
more  than  five  to  each  town,"  He  then 
began  to  ridicule  the  Church,  the  bishops, 
and  the  clergy,  and  told  the  people  to 
arm  themselves,  those  who  could  not  af- 
ford to  buy  arms,  he  said,  could  at  least 
assist  with  the  torch.  Ellis  was  close  by 
Capper  at  the  time.  ^Vhen  Capper  con- 
cluded he  said,  **  There's  my  friend  Ellis , 
who  will  tell  you  more  about  it  than  I 
can."  Whereupon  William  ElUs  proceeded 
to  address  the  mob.  He  said  they  must 
got  arms,  and  they  wanted  strong  nerves 
to  use  their  arms.  He  also  said,  if  they 
could  not  got  the  Charter,  they  must  lay 
waste  and  desolation  through  the  laud. 
He  spoke  of  the  Eoyal  family,  and  said 
they  had  saddled  the  country  with  a 
pauper  who  would  have  his  21,0002.  a 
year  the  same  as  the  rest  of  them.  This 
country  could  do  very  well  without  him. 
That  they  brought  him  over  to  beget 
another  race  of  young  paupers  who  would 
all  be  saddled  upon  the  country.  He 
spoke  in  a  degrading  and  disrespectful 
manner  of  the  Queen.  I  forget  the  pre- 
cise words.  The  people  applauded  at  in- 
tervals. The  meeting  lasted  an  hour 
altogether.  One  of  the  lessees  of  the 
market,  Mr.  Johnson,  disturbed  them, 
and  cleared  the  market-place.  Ellis  and 
Capper  walked  away  together,  Capper 
carrying  the  stool  upon  which  they  had 
stood. 

Cross-examined  by  Capper. 

The  stool  you  stood  upon  was  a  three- 
legged  stool.      The  arms  you  spoke  of 
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were  destructive  armst.  Mr.  Davenpori 
and  Mr.  Turton  were  there  and  might 
have  heard  what  yon  said  as  well  as  I.  I 
have  known  jou  nine  years.  I  was  never 
trained  as  a  prizefighter.  I  owe  Mr. 
Darlitujion  11/.,  which  I  intend  paying 
him.  I  never  know  anvthini^  asrainst 
you  but  your  jH)litics. 

Gross-examined  by  Cooper. 

I  was  never  trained  to  fight,   nor  en- 
gaged to   fight  a  prizefight.      I  lived  in 
London  before  I  came  to  Tunstall ;  not  in 
St.  Giles's  or  the  Seven  Dialn.    1  was  never 
a  bully  for  a  prostitute  in  London  or  any- 
where   else.      I    came    here    reluctantly 
from  the  annoyance,  the  loss  of  business, 
and  the  insults  that  I  have  daily  received 
from  Chartists  for  coming  here.     There 
are  many  at  my  place  who  have  imbibed 
Chartist    principles    who    have    not    the 
courage  to  come  out  with  them.     I  have 
been  insulted  in  various  ways  in  the  pul)- 
lic   streets.      I    have    had    large    stones 
thrown  at  me  covered  with    snow  like 
snowballs;  they  would  have  injured  me 
had  they  struck  me.     This  was  at  nine 
o'clock  at  night.      I  have  been  hurt  in 
business  and  character  by  the  Chartists. 
Some  Chartist*  about  me  received  from 
2bs.  to  30».  per  week.     I  used  to  employ 
six  or  eight  men,  but  lately  I  have  onh- 
had  work  enough  for  myself.     There  is 
a  party  of  Chartists  in  my  town  who  are 
trying  to   do  me  all   the  harm   in  their 
power.    I  owe  none  of  them  money.     I 
never  was  a  Chartist,  nor  did  I  ever  sign 
any  Charter  or  paper  to  that  eflTect.     I 
have  oft-en  heard  Capper  speak.     He  has 
spoken  against  Tories  and  Whigs.     I  am 
certain  on  the  occasions  I  have  already 
spoken  of  he  spoke  of  arms  and  the  torch. 
He  alluded  to   pikes.      He  might  have 
qualified  what  I  before  said  by  quoting 
them    as    opinions.      In    ridiculing    the 
Church  and  the  bishops,  he  said  that  the 
Church  had   its  origin  with  that  bloody 
tyrant  Henry  8.,  who   had  his  wife  be- 
headed one  day  and  married  a  whore  the 
next,  and  the  bishops  and  parsons  of  the 
present  day  followed  in  his  steps  as  far  as 
they  could.     From  his  manner  I  clearly 
thought  that  he  intended  to  bring  ridicule 
upon  the  bench  of  bishops  and  clergy. 
The  tenor  of  his  discourse  was  to  bring 
them  into  ridicule.    I  never  heard  him 
qualify  any  of  his  observations.     I  heard 
Ellis  many  times  speaking  in  public,  but 
I  do  not  know  that  he  was  an  elegant 
speaker.     I  never  heard  any  elegance  in 
his  speeches.     The  words  I  have  already 
given  respecting  waste  and  devastation 
were  those  he  uttered  precisely.     They 
were  more  particularly  recalled  to  my 
mind  by  the  fires  which  occurred  in  the 


neighbourhood  a  few  weeks  after.  Be- 
sides what  I  have  already  told  vcnl,  he 
said,  "  We  can  do  very  well  without  Ute 
Queen  and  the  Prince  too/ 


»> 


Charles  Datfenport. — Exmmined  bj 
U.  V.  Richards. 

A  fnirgeon  residing  at  TnnstalL  ^JP^ 
to  a  meeting  in  the  market-place  at  Tdb- 
stall  on  a  Friday  in  June,  at  which  EJli* 
and  Capper  spoke.  EUis  said  that  the 
time  was  not  far  off  when  the  soand  sense 
and  intelligence  of  the  people  woold  do 
away  with  such  fiction  as  relig[ion  and 
also  with  the  laws  which  were  made  far 
the  protection  of  a  set  of  pot-bellied  par- 
sons and  pot*bellied  Tories.  I  left  the 
meeting  in  disgust. 

{Capper  ap[)lied  for  a  character  to  the 
witness,  who  said  he  wished  to  pot  Capper 
on  his  guard  with  regard  to  that  qaestioc 
Capper  burst  into  tears,  bat  insisted  that 
the  question  should  be  put.) 

By  the  Judge  at  the  request  of  Capper, 

I  have  known  Capper  about  twenty 
years.  He  has  not  borne  the  character  of 
a  loyal  man.  I  should  say  he  was  a 
peaceable  man,  but  I  cannot  say  he  was 
not  likely  to  incite  persons  to  violenoe. 

Cross-examined  by  Cooper. 

I  call  a  man  loyal  who  supports  the 
monarchy  of  his  country  and  also  its  laws 
and  religion.  Mr.  Capper  has  spoken  in 
my  hearing  against  the  constitution  of 
the  King,  Lords,  and  Commons.  I  have 
heard  him  say  that  the  House  of  Ck>inmons 
was  corrupt,  and  that  the  people  wore  not 
represented  by  the  House  of  Commoss. 
I  consider  that  untrue.  I  have  heard 
many  persons  say  so  in  my  life.  I  have 
heard  Capper  say  that  the  laws  were 
tyrannical  and  oppressive,  made  to  op- 
press the  poor  and  to  serve  the  interests 
of  the  rich.  I  have  also  heard  Capper  say 
that  he  was  not  an  advocate  for  monarchv. 
and  I  have  heard  him  avow  that  he  was 
an  enemy  to  the  established  religion  of 
the  land.  I  have  heard  him  designate 
the  bishops  as  paupers  and  robbers.  I 
have  heard  him  abuse  the  whole  body  of 
clergy  and  the  Established  Church.  The 
Dissenters,  I  believe,  complain  that  the 
exaction  of  church  rates  iB  a  robbery.  I 
would  not  say  that  the  great  body  of  them 
are  not  peaceable  men.  I  do  not  mean  to 
say  that  Capper  is  not  a  believer  in  Chris- 
tianity. I  never  hoard  Capper  swear.  I 
believe  I  heard  distinctly  what  Ellis  and 
Capper  said,  although  my  hearing  is  not 
very  good.  I  read  over  the  evidence 
which  I  had  stated  1  could  give  yesterday 
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morning.  I  have  relied  entirely  on  my 
memory.  The  copy  hf^  not  served  me  at 
all. 

James  Tame. — Examined  by  Godson. 

Spoke  to  a  meeting  at  the  *'  Sea  Lion," 
Hanley,  July  last,  at  which  Richards 
abased  the  Queen  and  the  clergy.  As  the 
meeting  was  about  to  adjourn  he  shouted 
out,  **  Down  with  the  police  and  to  hell 
with  the  Queen !  " 

Gross-examined  by  Richards, 

I  believe  the  meeting  was  called  for  the 
purpose  of  your  settling  the  collier's  turn 
out  altogether. 

Your  speech  was  not  in  the  subjunctive 
mood.  There  was  no  **  if  "  about  it.  You 
did  not  say,  "  If  the  Queen  neither  can  nor 
will  protect  her  people,  away  with  her." 
It  was  quite  the  reverse.  I  never  heard 
you  of  late  yearH  impress  upon  the  people 
the  necessity  of  peaceful  and  orderly  agi- 
tation. I  heard  you  say  so  eighteen  years 
ago.  You  were  then  a  shoemaker,  and 
perhaps  you  might  have  been  a  *'  round  " 
preacher. 

(In  further  cross-examination  Richards 
asked  the  witness  if  he  believed  him  to  be 
a  fool  or  a  madman.  The  witness  said  he 
could  not  tell.  The  defendant  said  that, 
if  he  was  not  a  fool  or  a  madman  he  must 
be  a  rogue,  and  appealed  to  the  Court  to 
extort  an  answer  from  the  witness  to  the 
question,  as  it  was  most  material  to  his 
defence  to  discover  which  of  the  three 
the  witness  believed  him  to  be — a  madman, 
a  fool,  or  a  ro^e.  The  learned  judge  said 
the  question  did  not  appear  to  be  material, 
and  no  answer  was  given.) 

Cross-examined  by  Cooper. 

The  ends  of  justice  might  be  served 
if  you  were  imprisoned  two  or  three 
years.  It  might  reform  you  a  bit.  1  must 
leave  it  to  the  gentlemen  here.  If  it 
were  left  to  mo  you  might  stop  there  for 
fourteen  vears.  I  heard  Richards  say, 
**If  the  Queen  shows  her  sympathy  in 
this  manner,  if  the  gallows  or  guillotine 
stood  before  me,  I  would  say,  to  hell  with 
her  and  her  sympathy ;  but  we  must  show 
ours."  I  have  known  Richards  about 
eighteen  years.  I  heard  him  preach,  and 
used  formerly  to  think  him  a  respectable 
man;  my  opinion  altered  before  I  heard 
him  speak  at  the  meeting.  I  have  often 
seen  him  in  a  cart,  or  on  a  horse  block, 
but  never  attended  much  to  what  ho  said 
till  I  heard  him  at  the  **  Sea  Lion."  I  do 
not  like  the  Chartist  doings ;  they  are  the 
cause  of  the  barracks  being  built,  and  the 
soldiers  coming ;  we  should  have  no  need 
for  them  else.  For  what  I  know,  you 
might  have  been  the  malicious,  unprin- 


cipled instigator  of  the  disturbance  and 
the  burning  of  people's  houses. 

Be-examined. 

Cunliffe  asked  me  to  go  to  the  meeting  ; 
I  do  not  know  if  he  was  a  Chartist ;  he  was 
afterwards  convicted  of  arson. 

Mary  Fradley. — Examined  by  Alexander. 

Wife  of  a  watchmaker  at  Hanley.  Spoke 
to  hearing  Yates,  one  of  the  rioters,  speak- 
ing. He  said  how  many  flocked  to  the 
racecourse  to  see  the  red-ragged  devils ; 
had  he  a  son  that  'listed  for  a  soldier  he 
would  break  either  a  leg  or  arm  before  they 
should  serve  as  such.  He  said,  **  Never 
mind  ball  cartridge  when  the  fray  begins ; 
blood  for  blood,  and  then  we  shall  gain 
our  point  and  the  Charter  will  be  the  law 
of  the  land."  He  then  said  he  had  some 
letters  to  write  and  wished  them  good 
night. 

Cross-examined  by  Cooper. 

I  got  the  subpcsna  about  the  llth  of 
March.  I  was  here  at  the  special  com- 
mission. I  had  bs.  a  day  during  the  time 
I  was  here.  I  did  not  spend  much  of  it  in 
Stafford  I  went  to  my  mother's  house.  I 
never  heard  of  50Z.  being  offered  as  a 
reward  for  giving  evidence. 

Richard  Forrister. — Examined  by 
Ta^fourd. 

1  am  clerk  to  Lord  Granville  at  Skelton, 
and  am  nephew  to  his  agent.  On  Tues- 
day, August  9,  there  was  a  meeting  at  the 
Crown  Bank.  I  went  there  about  four 
in  the  afternoon.  There  was  a  waggon 
or  cart  by  way  of  a  platform  for  the  speak- 
ers. There  were  three  or  four  hundred 
persons  there.  I  had  seen  some  people 
coming  in  procession  from  Burslem  about 
dinner  time  between  twelve  and  one 
o^clock.  On  the  platform  I  saw  Gappw 
and  Richards.  I  u)und  Capper  addressmg 
the  meeting  ;  Richards  was  near  enough  to 
hear  what  Capper  said.  He  was  next  but 
one  or  two  to  him.  Thero  had  been  a 
disturbance  ac  Burslem  on  the  Saturday 
evening,  and  Richards  asked  him  (Capper) 
what  he  thought  of  the  Duke  of  Wellvng* 
ton's  conduct  on  the  continent  when  he 
posted  his  army  on  each  bank  of  the  ]^one 
and  then  decoyed  the  enemy  between  his 
lines,  and  fired  upon  them.  He  said  the 
gentleman  said  those  were  military  tactics, 
and  Capper  addressing  the  crowd  said, 
**  Yes,  my  friends,  wo  must  have  military 
tactics  or  we  shall  never  get  the  Charter." 
Capper  then  said  public  opinion  was  so 
over-burdened  and  oppressed  with  taxation 
that  it  was  like  a  boiler  of  his,  and  would 
one  day  burst  with  a  terrible  explosion, 
and  it  would  then  be  over  with  such  hum- 
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bug  iniiu8t4»rH  as  Sir  James  Graham  and 
Sir  R4>It*>rt  Pt^K  He*  pri)|)(KS€>da  resolotion 
aomothing  about  throwing  property  into 
one  common  fund.  This  address  was 
cheered. 

Cross-examined  by  Cajfj^tr. 

I  hare  heard  you  speak  three  or  four 
times  in  the  Potteries.  When  you  were 
speaking,  the  people  were  generally  in  a 
good  humour. 

Wednesday,  March  22. 

Mtehcuil  Holt. — Examined  by  Talfourd. 

I  am  a  potter  at  Longton.  My  house  is 
a  quarter  of  a  mile  from  Dr.  Vale's.  1  was 
at  home  on  Sunday,  Aa|unist  14,  at  three 
o'clock  in  the  afternoon  wnen  a  procession 
passed  my  house ;  Cooper  was  at  the  head  of 
it.     There  were  about  a  hundred  colliers, 

fetters,  and  boys  singing  a  kind  of  hymn, 
heard  them  sing  as  a  chorus  or  burden 
to  the  song:  **  .  .  .  and  then  release 
Frost,  Williivms,  and  Joties"  I  cannot 
positively  say  these  were  the  words  nor 
do  I  know  what  went  before.  Cooper  then 
addressed  the  meeting.  He  said  he  had 
as  much  rii^ht  to  talk  on  politics  and 
Chartism,  as  the  minister  (pointing  to  the 
church)  had  to  preach  the  gospel.  He 
said  it  is  well  to  have  a  rest  day  to  walk 
in  the  fields  and  to  smell  the  flowers.  He 
said  the  disciples  of  our  Lord  plucked  ears 
of  corn  on  the  Sabbath,  and  Christ  did 
not  say  they  had  done  wrong.  He  then  de- 
scribed the  Jewish  Sabbath.  He  said  that 
in  coming  from  Leicester  he  had  met 
30,000  people  at  Wednesbury  and  had  ad- 
vised them  not  to  go  to  work  till  they  get 
a  fair  day's  wages  for  a  fair  day's  work. 
'■Now  is  the  time  for  the  Charter,"  he 
said,  **  and  the  Charter  we  must  have. 
The  Lord  has  given  a  plentiful  harvest, 
and  it  is  not  right  that  the  people  should 
starve,"  He  said,  he  might  be  allowed  to 
repeat  what  a  member  of  Parliament  said, 
that  **  Where  they  could  find  it,  they 
might  take  it."  He  said  Mr.  Wesley  was 
a  good  man,  who  lived  on  28^  a  year.  He 
said  ho  supposed  that  the  rector  was  a  good 
man,  and  he  had  300Z.  a  year.  If  he  had 
50L  a  year  allowed  him,  he  would  have 
250L  to  give  to  the  poor,  and  that  would 
be  wh^t  he  (Coojyer)  should  call  charity. 
He  said,  the  Church  Service  was  all  head 
over  heels  —  clerk,  parson,  and  people 
one  after  the  other.  The  doctrine  of  the 
Trinity  he  said  was  mere  humbug.  He 
told  the  people  they  had  nothing  to  fear 
from  the  military  as  they  were  very  few, 
and  there  were  not  ten  of  them  for  every 
town  in  England.  He  said  something 
about  the  rich  which  agitated  the  people 
and  produced  some  applause.  He  said 
the  rich  fare  sumptuously  every  day,  and 


that  tbe^  hardly  knew  which  casrhmge  to 
ride  out  in,  while  the  poor  mao^a  eonfun 

was  a  distressed  wife  ana  starring  children. 
He  said  he  must  then  conclude,  aa  he  had 
to  lecture  again  at  Hanley  at  six  o'clock. 
The  song  they  concluded  with  had  a 
chorus,  the  words  of  which 


"  Spread  the  Cliaiter  heart  and  baad ; 
Spread  the  Charter  througli  the  land." 

Then  they  had  a  sort  of  prayer,  bat  I  did 

I  not  hear  the  words.    All  this  took  place 

about  five  hundred  yards  from  Dr.  Valt^f. 

'  He  is  the  rector  of  Longton.     I  saw  his 

'  houso  the  next  day  (Monday!  afaoat  sax 

:  o'clock  in  the  evening  when  the  rios  was 

over.    The  mob  after  attacking  the  Tbwn 

Hall  and  the  Police  Office  went  to   the 

reverend  gentleman's.    There  wae  not  a 

single  article  of  furniture  left  whole  in  die 

houne,  the  windows  were  all  broken,  and 

•  the  house  set  on  fire.     I  saw  manj  of  the 

mob   lying  on    the    premises  in   a  very 

I  drunken  state. 

Cross-examined  by  Capper, 

The  last  time  I  saw  yon  was  in  Febmazr 
I  1841.     I  have  heard  you  preach  manra 
time,  but  I  never  paid  particular  attention 
to  what  you  said. 

Cross-examined  by  Cooper. 

Ton  were  singing  hymns  or  songs. 
Cooper   put  the  following  to  the  wit- 
ness : — 

"  For  everything  a  time 
Is  here  allowed  below. 
For  mirth,  for  labour,  and  for  crime. 
For  wailing  and  for  woe. 
For  priests  and  lords  and  kings 
To  let  their  passions  loose ; 
And,  heedless  of  our  sufferings, 
Devour  what  we  produce. 
A  time  for  Whiggish  rage. 
Five  hundred  patriots  pure. 
With  our  great  chief  in  iron  cage. 

Relentless  to  immure. 

*  *  •  * 

A  time  for  working  bees 
To  drive  forth  idle  drones, 
And  then  a  time  for  the  release 
Of  Williams,  Frost,  and  Jones." 

I  do  not  know  if  that  was  it.  Yon  said 
that  you  had  the  good  fortune  to  under- 
stand several  languages,  and  there  was  no 
such  thing  as  everlasting  punishm  L 
Tou  said  the  Almighty  had  not  made  U 
for  man.  I  think  I  recollect  your  sa,  g 
that  the  Being  who  was  essential  love  cc  d 
not  live  in  happiness  for  ever  and  &  r, 
and  see  his  creatures  miserable.  I  he  d 
you  say,  '*  I  caution  you  not  to  pay  mo  y 
to  support  the  ministers  of  religion,  ir 
of  cant  in  the  shape  of  the  religii  " 
You  also  said,  **  I  suppose  your  re  t 
is   a  very  good  man."      When  yo"        d 
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these  words,  there  was  nothing  in  your 

manner  to  show   that   you   intended  to 

sneer,   or  to  ridicule    him.      I    thought 

your  doctrinf^s  calculated  to  do  a  great 

deal  of  harm  among  ignorant  people.     I 

remember  your  saying  something  about 

blood  and  marrow,  but  I  do  not  recollect 

anything  about  the  privileged  classes.    I 

do  not  recollect  your  saving  that  labour 

created  property.     I  do  not  know  that 

this  created  the  stir  among  the  people.    I 

do  not  recollect  your   saying  that  there 

ought  to  be  a  fairer  division  of  the  profits 

of  labour.     I  did  not  hear  you  refer  to  the 

first  Christian  Church  and  the  community 

of  property.     I  am  sure  I  saw  you  at  the 

Lane  End  about  three  o'clock,  I  do  not 

think  the  distance  between  the  Crown  Bank 

and  Lane  End  is  four  miles,  and  a  good 

walker  could  do  it  in  less  than  an  hour. 

You  said  there  was  a  man  there  who  had  a 

paper  for  an^^one  to  sign  who  wished  to 

join  the  Chartists.    I  am  a  teacher  in  the 

Sunday  school  in  Zion  Chapel.     I  was 

about  fifteen  or  twenty  yards   from  you 

when  I  heard  you  speak. 

{Cooper*8  cross-examination  of  this  wit- 
ness occupied  three  hours  and  a  half. j 

Benjamin  Boothroyd, — Examined  by 
B.  V,  Richards. 

A  surgeon  at  Shelton,  spoke  to  a  meeting 
at  the  Crown  Bank  on  Monday,  August 
15,  between  seven  and  eight  o'clock  in  the 
morning.  When  I  arrived  at  the  meet- 
ing I  found  Cooper  addressing  it.  I  was 
within  five  or  ten  yards  of  him.  Several 
hundreds  were  there.  He  said  he  was 
attending,  a  few  days  before,  a  meeting  at 
Wednesbnry,  at  which  fifteen  thousand 
colliers  were  present,  and  at  that  meeting 
it  had  been  determined  to  cease  work 
until  the  Charter  became  the  law  of  the 
land.  He  said,  *  *  I  have  not  come  to  advise 
you  to  do  anything,  but  to  tell  you  what 
is  doing  elsewhere,  although  when  you 
have  heard  what  is  doing  elsewhere,  it  is 
very  probable  you  will  determine  to  do 
the  same  thing  yourselves.  He  said  dele- 
gates had  been  despatched  from  this 
meeting  at  Wednesbury  to  several  mining 
districts,  and  he  mentioned  Bedworth 
Coalfield,  the  mining  districts  of  Shrop- 
shire, and  the  collieries  of  the  Tyne  and 
the  Wear ;  and  he  said  these  delegates 
were  to  instruct  them  to  cease  work  until 
the  Charter  became  the  law  of  the  land. 
What  else,  he  said,  he  was  to  advise  them 
to  do,  he  must  not  say,  for  they  must 
know  when  to  stop.  He  said  the  greatest 
success  had  resulted  from  these  missions 
as  far  as  they  had  heard;  that  work  had 
already  ceased  at  Bedworth,  and  would 
soon  cease  elsewhere.  He  then  read  a  letter 
coDfirming  the  truth   of  that  statement. 


He  suppressed  the  writer's  name  and  said, 

*  *  We  must  know  when  to  stop. "  The  next 
thing  he  alluded  to  was  the  low  price  of 
wages  that  the  miners  were  earning  in 
some  parts  of  the  kingdom,  and  he  par- 
ticularised Scotland,  where,  he  said,  it  was 
well  known  that  miners  were  working  for 
2$.  Id.  a  day.  He  said  the  natural  ten- 
dency of  wages  was  to  sink  to  the  lowest 
level,  unless  they  were  kept  up  by  the 
men  themselves.  He  said  the  Charter 
was  the  only  thing  that  could  secure  to 
them  permanently  a  fair  day's  wages  for 
a  fair  day's  work.  He  then  stated  that  it 
was  the  opinion  of  some  that  winter  was  a 
better  time  for  colliers  to  strike  than  the 
sunmier,  as  coals  were  more  in  demand, 
and  they  would  be  more  likely  to  attain 
their  object  sooner ;  "  but,"  he  said,  '*  I 
am  of  a  different  opinion.  In  the  first 
place  it  is  more  pleasant  to  be  idle  in  the 
summer  than  in  the  winter,  and  in  the 
second  place,  it  is  a  very  comfortable 
consideration  that  you  have  the  fields 
now  full  of  food  fit  for  the  sustenance  of 
man.  Ton  t^&j  perhaps  ask  how  ai*e 
you  to  live  during  this  suspension  of 
labour?  Why,  how  do i. they  live  else- 
where. They  do  live,  perhaps  not  very 
well,  and  yet  almost  as  well,  as  many  of 
you  who  are  at  work.  You  must  not  for- 
get you  have  the  fields  full  of  food.  I  do 
not  tell  you  to  steal  it,  I  do  not  say  I 
should  steal  it  myself,  and,  therefore, 
could  not  recommend  you  to  do  what  I 
was  not  willing  to  do  also ;  but  there  it 
is,  and  this  is  a  world  in  which  men 
should  not  starve."  He  introduced  a  dia- 
logue between  a  mineowner  and  a  miner. 
The  mineowner  was  begging  the  work- 
man  to  go  to  work.     Cooper  then  said, 

*  *  It  will  soon  come  to  that  if  you  will 
only  stand  firm."  He  then  alluded  to  the 
unfair  character  of  the  legislation  in  this 
kingdom,  and  particularly  to  the  law 
respecting  debtor  and  creditor.  He  said 
if  a  peer,  or  a  bishop,  or  a  member  of  Par- 
liament gets  into  debt,  you  cannot  arrest 
him,  while  a  poor  man  may  be  put  in  gaol 
for  a  very  small  sum  indeed.  He  then 
alluded  to  the  Leicester  Court  of  Requests 
in  which  a  householder  was  made  answer- 
able for  the  lodger's  debts.  He  said  it 
was  no  uncommon  thing  for  a  house- 
holder's goods  to  be  sold  for  debts  which 
another  had  contracted.  He  supposed 
that  it  was  a  common  clause  in  all  Acts  of 
that  description.  He  said,  **You  have 
lately  had  a  Court  of  Requests  established 
among  yourselves,  and  a  great  blessing 
1  suppose  you  find  it  to  be."  This,  he 
said,  was  a  fair  specimen  of  the  treatment 
they  were  receiving  at  the  hands  of  the 
Legislature.  I  then  left  the  meeting. 
The  damage  to  the  Court  of  Requests  was 
done  about  three  hours  after  the  meeting. 
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I  saw  him  speaking  afterwards,  bat  I  was 
not  near  enough  to  hear  what  he  naid.  1 
did  not  notice  any  particular  impression 
to  be  produced  by  the  speech.  There 
was  a  little  shouting  when  an  omnibus 
passed  through.  I  was  there  altogether 
about  half  an  hour  or  three  quarters  of  an 
hour.  I  made  a  memorandum  of  what 
occurred  on  Wednesday  afternoon,  the 
17th  of  August,  I  saw  the  meeting  break 
up  afterwards.  They  went  in  the  direction 
of  Shelton.  I  know  the  Hanley  Court  of 
Requests.  I  saw  the  bailding  the  follow- 
ing day  wrecked.  I  know  Lord  Granville  s 
collieries.  They  were  in  the  direction  in 
which  the  mob  went. 

Cross-examined  by  Cooper.  , 

I 

I  saw  you  in  the  lock-up  after  your 
return   from    Leicester  to    Hanley  with  . 
fetters  on  your  legs.      Some  conversation  ' 
passed  between  us.     To  the  best  of  my  i 
recollection  it  did  not  last  longer  than  ' 
two  or  three  minutes.      You  were  lying 
down,  with  your  cloak  over  you,  on  a  1 
wooden  pallet.    A  policeman  was  present.  I 
The  only  observation  you  made,  that  I 
recollect,  was  about  Jer&iniah  Yates.   You 
said  you  were    very   much   deceived    in 
him,  if  he  had  anything  to  do  with  such 
doings  as  the  destruction    of   property. 
Two  persons  came  in  for  a  minute,  and 
one  of  them,  looking  at  the  fetters,  said, 
the  only  mistake  was  they  were  not  about 
your  neck.      You  said    you  hoped  that 
they  were  not  Englishmen,  as  they  dis- 
played but  little  of  an  English  spirit.     I 
thought  it  unfeeling  to  make  such  re- 
marks.     Yon  did  not  call  them  black- 
guards or  anything  of  that  sort.   You  said 
you  were  much  deceived  in  the  character 
of  such  as  were  teetotallers  among  the 
Chartists  at  Hanley,  if  they  had  anything 
to  do  with  the   destruction  of  property. 
I  recollect  saying  that  I  did  not  consider 
your  speech  calculated  to  excite  people 
to  commit  the  violence    that    was    com- 
mitted on  that   day   (15th  August).       I 
know  Sanvuel  Smith.     I  do  not  recollect 
any  conversation  with  him  in  my  shop 
about  you.    I  never  said  to  him,  1  was 
surprised  to  see  you  come  back,  for  I  was 
not  surprised.     I  was  not  surprised,  be-  | 
cause  I  saw  yoa,  when  you  were  in  the  | 
Potteries,  the  chosen  and  habitual  asso*  { 
ciate  of  men  who  were  first  and  foremost 
in  these  outrages.     You  told  mo  yourself 
of  your  intimacy  with  Yates,  who  is  now 
in  prison   for  that  matter.      You  came 
down  with  a  number  of  men  who  moved 
off  in  the  direction  ef  Lord   Granville's  \ 
collieries :   they  moved  otf  in  a  riotous  | 
and  tumultuous  manner,  brandishing  their  ' 
cudgels   in  the   air,   shouting,    and   evi-  ' 
dently  meaning  mischief.     I  am  sure  you  i 
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said  it  had  been  determined  at  ike  meet- 
ing at  Wednesbury,  to  cease  work  mx&l 
the  Charter  had  become  the  law  ot  the 
land.  I  am  sure  I  have  repeated  cor- 
rectly what  yoa  said  at  the  meeting,  I  did 
not  hear  yoa  say,  that  yoa  only  iearaed 
on  SaturdftY,  from  the  Northern  Star,  that 
there  had  been  a  strike  for  the  Charter, 
Yon  did  not  say,  "  Let  all  workmen  cease 
labour  till  the  Charter  becomes  the  law  of 
the  land."  Patting  my  own  conatrttclion 
upon  your  words,  I  should  say,  that  yoa 
recommended  that  the  cessation  of  ialKHir 
should  be  general.  I  did  not  liear  you 
say,  that  Mr.  Co^n  had  said  in  the  Hoose 
of  Commons  that  the  people  iroald  be 
justified  in  helping  themselveB  to  food. 
My  impression,  when  I  heard  your  speech, 
was  that  you  wished  to  recommend,  the 
people  to  live  upon  the  food  which  they 
might  get  from  the  fields.  MThen  joa 
spoke  of  unfair  legislation,  I  do  not  re- 
collect the  exact  words,  but  I  have  repeated 
the  substance  of  your  expressions. 

Josidh  Mills. — Examined  by  Grodwon. 

A  china  painter  and  gilder.  Spoke  to 
the  same  meeting.  There  were  aboat  a 
thousand  people  present.  Cooper  called 
himself  the  self-elected  chairman  of  the 
meeting.  He  called  on  a  person  to  ntiove 
a  resolution,  which  he  did.  He  said, 
**  Come  all  you  that  are  weary  and  heavy 
ladened.  and  we  will  give  you  rest.  We 
hereby  agree  to  stand  by  the  resolntion 
passed  by  the  Manchester  meeting(a)  ;  that 
IS,  to  strike  and  cease  from  labour  until 
the  Charter  becomes  the  law  of  the  land.'* 
After  this  had  been  moved  and  seconded. 
Cooper  came  forward  to  put  this  resolu- 
tion  to  the  meeting.  He  said  it  was  an 
easy  matter  to  get  the  Charter,  for  if  only 
a  tenth  part  of  the  population  were  to 
come  out  on  a  given  day  and  say,  **  We 
will  have  the  Charter,  nothing  conld 
stop  it.  He  said  there  were  only  ten 
soldiers  to  every  large  town  in  the  king- 
dom. He  remarked  that  some  peoiue 
said  that  winter  was  the  most  favourable 
time  to  stand  out,  but  he  thought  summer 
was  the  best  because  there  was  plenty  on 
the  ground.  He  said,  "  I  would  not  tell 
you  to  steal  it ;  I  would  not  steal  it  my- 
self, but  I  leave  you  to  put  your  owrn 
construction  on  it."  I  was  talking  to 
someone  by  me  which  prevented 
hearing  the  words  consecutively.  Wh 
the  meeting  broke  up,  there  was  a  grt  ; 
deal  of  shouting.  I  saw  people  with  ci 
gels  in  their  hands  go  down  from  i 
meeting  to  Lord  Granville's  collieries, 
did  not  see  what  became  of  Cooper  wh 
he    left   ofi'   speaking.      Lord  GranvH     t 

(a)  See  O'Connor's  trial,  above,  p.  945 
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collieries  were  about  nine  hundred  yards 
off.  They  8topx)ed  all  the  engines,  and 
then  they  came  to  about  thirty  or  forty 
of  us  as  we  stood  on  a-  marl  bank,  and 
snrroonded  ns.  They  showed  their  cud- 
gels, and  said  they  would  give  them  to  us 
if  we  did  not  move  with  them.  They  then 
divided,  some  went  to  the  factories  and 
some  to  the  Police  OflSce,  where  they  threw 
out  the  staves  and  papers.  There  was  a 
meeting  in  the  evening  at  the  Crown 
Bank.  I  saw  Cooper  go  down  to  the 
market-place  with  a  concourse  of  people 
at  his  heels  singing  '*  Spread  the  Char- 
ter," to  the  tune  of  **  Rule  Britannia."  I 
saw  him  again  near  the  Police  Station.  I 
heard  part  of  his  address.  The  burden  of 
the  song  he  gave  out  was — 

''  The  Lion  of  Freedom(a)  is  loosed  from  his 
den ; 
We'll  rally  around  him  again  and  agaip." 

The  meeting  began  with  singing.  He 
said  he  was  sorry  to  hear  of  so  many  of 
them  getting  drunk,  and  he  saw  some 
about  him  then  in  a  state  of  intoxication. 
He  said,  **  Yen  must  abstain  from  <kink, 
and  go  about  yoor  work  in  a  peaceable 
and  orderly  manner,  or  else  you  will  be 
dntected.  I  have  heard  various  reports  of 
what  has  been  going  on  during  tne  day, 
but  it  is  not  for  me  to  say  whether  they 
are  true  or  not,  for  I  have  been  at  the 

*  Royal  Oak,*  Jeremiah   YateB*gy  and  the 

*  George  and  Dragon  *  during  the  day." 
The  effect  of  the  speeches  I  heard  was  to 
send  me  and  others  home,  and  keep  us  up 
all  night,  fearing  that  our  houses  would 
be  fired.    I  went  the  next  morning  to  a  , 
meeting  at  the  Crown  Bank.    Ellis  and  ' 
Bicharas  were  there.     Ellis  said  a  fair  i 
day's  wages  for  a  fair  day's  work  was  all  j 
humbug.   He  then  alluded  to  the  Charter,  ' 
and  said,  they  must  have  that.    A  meet- 
ing was  called  by  the  chief  bailiff  and  I 
other  inhabitants  that  evening,  which  was  ' 
attended  by  the  manufacturers  and  work- 
people.    The  object  of  the  meeting  was 
to  try  and  dissuade  them  from  acts  of 
violence,  and  to  get  the  people  together 
to  protect  property.    There  was  a  counter 
resolution  proposed,  which  I  think  was 
seconded  by  Ellis.    Eichards  spoke,  but  I 
did  not  notice  what  he  said.    Alluding  to 
the  fires,  EUis  asked  whe^er  there  were 
not  fires  at  Bristol  and  Nottingham  before 
the  Reform  Bill  passed.  ' 

Cross-examined  by  Cooper,  \ 

I  first  saw  you  in  the  Potteries  on  the 
evening  of  Sunday,  the  14th  August.  You 
said  several  times,   "  Thou  slufclt  do  no 

(a)  FcBTgaB    O'Connor,    in    whose    honour ' 
Cooper  wrote  the  abo?e  song. 
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murder."  The  meeting  was  held  at  the 
Crown  Bank.  I  got  there  about  half- 
past  seven.  You  said  it  was  impossible  to 
obey  that  commandment  while  the  laws 
were  constituted  as  they  are  now ;  but 
you  said,  when  we  get  the  Charter  that 
commandment  can  be  obeyed.  You  said 
**  But  remember,  manufactui'er,  the  Char- 
ter will  be  not  good  to  you ;  shopkeeper, 
the  (Charter  will  be  not  good  to  you ;  it  is 
no  use  mincing  matters,  yon  must  be* 
come  Chartist ;  indeed,  we  will  make  you 
Chartist."  I  believe  I  was  at  the  meeting 
at  the  Crown  Bank  on  the  15th  of  August. 
I  believe  you  came  forward  and  cocked  up 
a  stick,  it  was  a  light  walking  stick  with 
a  crook,  I  think,  and  said,  "I  consider 
myself  the  self-elected  chairman."  I  heard 
you  refer  to  the  Whig  Government  and  to 
the  weakness  of  their  strength,  having 
sent  ihe  soldiers  to  the  Chinese,  so  that 
there  were  only  ten  soldiers  left  to  every 
lar^e  town.  I  do  not  remember  your 
saying,  **  You  ought  to  fight  the  soldiers, 
as  there  were  only  ten  to  every  large 
town."  The  people  did  not  appear  ex- 
cited ;  but  they  listened  attentively  to 
what  you  said.  I  swear  positively  I  heard 
you  say,  **  I  do  not  tell  you  to  steal ;  I 
would  not  steal  myself."  There  were 
forty  or  fifty  people  around  you  with  cud- 
gels in  their  hands,  and  you  must  have 
seen  them  unless  you  were  blind.  I  saw  no 
pikes  there.  The  sticks  would  havo  made 
an  impression  on  my  mind,  if  I  had  been 
hit  with  one.  Nobody  has  told  me  to  give 
a  particular  description  of  these  cudgels. 
The  sight  of  these  cudgels  made  such  an 
impression  on  my  mind  that  I  retired  to 
the  outside  of  the  meeting.  When  the 
meeting  broke  up,  I  think,  but  I  will  not 
swear,  that  thre^  cheers  were  eiven  for 
the  Charter  and  O^Connor,  I  did  not  see 
you  commit  any  violence.  I  recollect  your 
saying  at  the  meeting,  **  You  must  abstain 
from  drink,  and  go  a  bout  your  work  in  a 
peaceable  and  orderly  mianner.'*  From 
what  I  heard  before,  I  could  not  think  of 
your  going  on  with  any  other  work  than 
what  they  had  been  going  on  with  during 
the  day.      That  work  was  the  work  of 

fdunder  and  destruction.  I  do  not  recol- 
ect  your  saying,  "My  lads,  you  have 
done  your  work  well  to-day  in  turning 
out  the  hands;  go  on  as  you  have  began 
to-day  in  turning  out  the  hands,  and  we 
shall  get  the  Ch^ter."  I  do  not  recollect 
hearing  you  say  that  there  were  some 
things  which  had  been  done  that  day, 
that  you  were  sorry  to  hear  of.  I  did  not 
hear  you  say,  *'  I  am  sorry  to  hear  that 
some  of  you  have  destroyed  property,  and 
you  ought  not  to  have  done  so."  I  did  not 
near  you  say  that  would  ruin  their  cause, 
and  they  would  not  get  the  Charter  if 
they  did  so.    I  never  heikrd  you  allode  to 

SS 
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the  burnings.  It  was  currently  reported, 
before  the  meeting  of  the  loth  of  August 
broke  up,  that  Mr.  ForrUters  house  would 
be  the  nrst  place  of  attack.  They  e»id  it 
wa6  to  l)e  set  on  fire  that  night. 

Thursday,  March  23. 

JamP9  iriW/jj^.— Examined  by  Alexander, 

I  am  a  china  painter  at  Hanley,  and 
attended  a  meeting  at  the  Crown  Bank 
there  on  Monday,  loth  August.  Coupe r 
was  addressing  the  people.  When  the 
xneetins  broke  up  they  took  the  direction 
of  Lord  OranvUIe^s  collieries.  I  saw  the 
mob  afterwards  demoliftihinj?  the  windows  of 
the  Town  Hall  and  breaking  into  the  build- 
ing. From  there  they  went  to  Mr.  GUths^s 
o&ce,  the  poor  rate  collector.  They  then 
threw  his  books  and  papers  into  the  street. 
They  went  to  the  Court  of  Requests  and 
demolished  that.  I  afterwards  went  to 
the  Police  Office  at  Stoke,  and  saw  them 
make  a  fire  in  front  of  it ;  the  fire  was 
made  of  furniture,  feathers,  and  beds.  I 
saw  Gooj^er  at  a  meeting  at  the  Crown 
Bank  between  six  and  seven  in  the 
evening.  I  saw  Rirh  irds  and  others  with 
Cooper  coming  down  the  market  place. 
Cooper  complained  of  their  being  drunk, 
and  said  they  would  betray  themselves 
and  be  detected.  Wliat  other  things  they 
had  done  he  approved  of.  He  called  upon 
some  persons  whom  he  supposed  to  be 
Tories  to  come  forward  and  hear  what  he 
said.  He  said  he  did  not  advise  acts  of 
violence.  He  told  them  not  to  do  so,  but 
from  the  manner  in  which  he  said  it  I 
understood  that  he  wished  it  done. 

Cross-examined  by  Cooper. 

I  am  not  called  '*  Dirty  Neck."  The  coat 
I  have  on  I  have  had  six  or  seven  months, 
as  also  this  hat.  I  got  them  both  in 
exchange  for  some  china. 

Cooper :  Do  not  you  know  that  your 
character  throughout  the  Potteries  is  that 
of  an  idle  and  filthy  man  P 

Talfourd:  Really,  my  Lord,  it  is  not 
surprising  that  witnesses  lose  their  temper. 

Cooper :  My  Lord,  I  think  the  appear- 
ance of  the  witness  in  the  box  is  sufficient. 

Erskine,  J. :  The  man's  appearance  is 
before  the  jury,  and  you  can  comment  on 
it  when  your  turn  comee. 

Cross-examination  resumed. 

The  distress  and  want  of  work  increased 
after  you  came  into  the  Potteries.  There 
was  no  work,  or  next  to  none,  on  the 
morning  of  the  15th.  You  did  make  mat- 
ters worse  than  they  were.  What  you 
said  had  a  great  influence  on  the  people. 
It  caused  a  cessation  of  business  toge- 
ther with  the  destruction  of  property.    I 


have  never  been  r^nlarly  cmfdojed  nace 
the  fire  for  more  than  hnlf  mj  time.  1 
consider  you  in  a  great  measizre  the  cause 
of  the  dearth  of  .work.  1  have  been  obliged 
to  abstain  from  goin^  to  the  pablic-hoose 
I  used  to  frequent,  since  I  gaTe  evidence 
against  you  last  Aagnst.  I  have  been 
threatened  bv  letters  and  inaalted  as  I 

m 

went  along  the  road.  A  nickname  has 
been  given  to  every  one  that  gmve  eridenoe 
against  you.  l*hey  called  me  **  Rodney.'" 
I  do  not  know  what  it  took  its  rise  from. 
I  know  JohnBon  who  came  here  to  give 
evidence,  I  saw  him  before  and  afterwards. 
I  never  defrauded  a  widow  named  JfincMt- 
forJ.  I  owe  Mr.  Dodson  some  money  for 
white  ware.  I  have  taken  the  benefit  of 
the  Insolvent  Act,  but  I  was  never  con- 
victed of  any  crime  or  before  a  Dfia^istrate 
on  any  charge.  In  1831 1  was  put  in  a  h lok- 
up  for  a  disturbance,  but  I  had  never  takea 
part  in  it.  I  was  not  drunk,  nor  am  I  in 
the  habit  of  ^tting  drunk.  I  have  said* 
by  way  of  a  joke,  that  I  was  peraecated 
for  righteousness*  sake.  I  have  belonged 
to  various  unions;  I  had  at  that  time 
nothing  to  complain  of  respecting  wages. 
I  have  quitted  those  unions  now. 

(The  learned  judge  here  intimated  tfaa( 
the  right  of  the  men  to  combine  was  ad* 
mitted,  but  Cooper  said  his  chief  intent  was 
to  show  that  the  oppressions  used  by  the 
manufacturers  generally,  who  were  Com 
Law  Repealers,  to  throw  their  men  oat  of 
work  had  caused  the  late  strike.  Their 
object  was  to  clear  themselves  of  the  charge 
of  conspiracy  by  showing  this,  and  they 
should  feel  tnemselves  slaughtered  if  they 
did  not  make  this  justification.) 

Cross-examination  resumed. 

I  have  never  betrayed  any  of  the  men. 
In  1836  I  took  part  in  a  strike,  and  formed 
one  of  a  committee  at  the  "  Albion."  At 
the  close  of  the  strike  I  went  to  obtain  sub- 
scriptions for  the  distressed  workmen.  I 
never  kept  back  any  money  so  collected 
beyond  necessary  expenses.  The  treasurer 
kept  the  money,  and  I  never  heard  any 
complaints  about  its  application.  I  never 
said  you  ought  to  bo  transported  ;  nor 
would  I  hang  you  if  I  could.  I  never 
recollect  saying  in  the  Potteries  that  yoa 
caused  poverty  by  opposing  free  trade.  I 
will  not,  however,  swear  I  have  not  said 
that  your  influence,  and  that  of  perr'^iB 
with  you,  has  disturbed  peaceable  meeti  ^ 
callea  for  other  purposes  than  to  disc  bs- 
the  Charter.  For  instance,  the  Chart  .ts 
went  and  swamped  a  dinner  held  to  <  b- 
cuss  the  means  of  relieving  the  aged  x  id 
distressed.  They  would  hear  of  no  m*  it* 
ings  but  those  called  to  discuss  the  Char  ^. 
I  remember  at  an  election  Mr.  Ma  yn 
being  a  candidate.    It  was  the  first  < '   c- 
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tion  after  the  Beform  Bill  passed.    Mr. 
Heatkcote  was  the  other  Liberal  candidate. 
I  never  carried  tales  from  one  to  the  other, 
thongh  I  was  on  both  committees.    I  was 
always  for  the  Reform  Bill.    I  may  have 
said  something  about  swamping  the  House 
of  Lords,  but  I  should  be  sorry  indeed  to 
sec  that  branch  of  the  Constitution  abo- 
lished.  I  am  attached  to  the  Constitution. 
I  never  said  the  House  of  Lords  was  an 
excrescence.      I    have    worked    for    Mr. 
Bidgway,   for    Messrs.    Mintan,   and    for 
others.    Mr.   Minton  is  a  decided,  con- 
scientious Tory.     I  have  never  carried 
about  papers  about  the  Anti-Corn  Law 
repeal.    I  have  never  been  an  agitator. 
I  have  gone  to  a  meeting  sometimes.    I 
have  backed  bills  for  my  brother.    I  was 
in  London  then.     I  did  not  go  to  Mr. 
Baily    Rose's    house    when    the    rioters 
went  there.     I  never  directed  paHies  to 
go  there,   nor    encouraged    them  to  do 
so.      I    have     distinctly    and    positively 
said  so.    I  was  at  the  Crown  Bank  about 
nine  o'clock.    I  heard  you  say  that  there 
wa9  plenty  on  the  ground,  you  did  not 
know  who  was  to  gather  it.     Tou   did 
not   tell  the  people  to  gather  it.     You 
said    you    must    be    very  cautious  what 
you  said.    Tou  added  the  winter  would 
come,  and  then  they  could  not  see  what 
was  on  the  ground  on  account  of    the 
snow  ;  the  snow  would  cover  it,  or  words 
to  that  effect    Then  you  said  they  might 
understand  what  you  meant.     I  remained 
till  the  meeting  separated.    I  do  not  think 
you  spoke  all  the  time ;  I  cannot  recollect 
all  that  occurred.    I  think  there  was  a 
resolution  passed  that   they  should  dis- 
continue work  till  the  Charter  became  the 
law  of  the  land.    I  do  not  know  who  pro- 
posed it.    The  precise  words  I  forget.    I 
did  not  take  particular  notice  of  anybody 
but  you.    I  have  no  distinct  recollection 
of  anybody  else.    I  went  there  casually. 
It  was  in  my  way  to  another  place.    I  do 
not  recollect  anything  particular  in  the 
appearance  of  anyone  there,  except  your 
cap.     I  did  not  notice  any  people  with 
cudgels  there  ;  I  do  not  know  that  I  said 
anything  about   cudgels  at  the    Special 
Commission  when  I  gave  evidence  against 
you  ;  I  believe  I  did  not.    I  heard  cheers 
at  the  meeting,  but  I  do  not  know  what 
they  were  proposed  for.    I  do  not  recollect 
O'Connor's  name  or  the  Charter    being 
proposed.    I  do  not  know  when  you  men- 
tioned the  harvest ;  whether  before  or  after 
you  spoke  of  the  Charter  1  cannot  say.    I 
heard  you  say  something  like  **What! 
strike  for  the  Charter  when  the  harvest 
wants  gathering;  and  you'll  say,  who  is 
to  gather  the  harvest  ?  "     I  heard  you  say 
that  the  yeomanry  would  be  wanted.    I 
believe  you  to  have  said  what  I  said  you 
did.    I  gave  evidence  against  you  at  the 


Special  Commission.  It  was  not  very 
different  from  this.  I  gave  what  I  con- 
sidered true  evidence,  and  if  I  gave  it 
wrong  I  am  amenable  to  the  laws  of  my 
country.  I  understood,  by  what  you 
said,  tnat  you  meant  the  people  were  to 
go  and  gather  the  com.  I  understood  you 
to  mean  that  they  were  to  go  then  and  not 
delay.  I  did  not  understand  that  you 
were  directing  them  to  do  some  covert  act 
in  the  winter.  I  do  not  remember  any 
material  difference  between  what  I  now 
say  and  what  I  said  before  the  magistrates, 
and  also  at  the  special  commission.  I 
believe  you  said  **  harvest "  and  **  plenty  " 
both.  You  may  have  used  both  words  or 
either  of  them  ;  at  any  rate  the  substance 
was  the  Bame.(a) 

{Coo;per  proceeded  to  ask  the  witness 
whether  leading  questions  had  not  been 
allowed  at  his  examination  before  the 
magistrates.  The  learned  judge  having 
refused  to  take  down  the  answers,  Cooper 
said  he  should  deem  it  his  duty  to  present 
a  memorial  on  the  subject.) 

Erskine,  J. :  I  care  not  in  the  slightest 
degree  what  memorial  you  may  present. 
I  shall  take  notes  of  what  I  think  material ; 
but  I  desire,  sir,  that  you  will  not  dare 
threaten  me  with  any  memorial,  aa  I  shall 
feel  it  my  duty  to  vindicate  the  authority 
of  the  Court  by  inflicting  on  you  some 
punishment. 

Cooper  explained  that  the  memorial  was 
against  the  magistrates.  He  had  no  in- 
tention of  offending  his  Lordship  whose 
conduct  had  been  kind  to  him  beyond 
measure. 

William  Palmer, — Examined  by  Talfoiurd. 

I  live  at  Hanley,  and  am  the  lessee  of 
the  Hanley  Waterworks.  On  the  morning 
of  the  15th  of  August  I  saw  a  mob  of 

feople  going  towards  Lord  OranviUe's  pits, 
ai'tprwards  heard  of  the  damage  done  to 
!  the  Police  Office.  Between  ten  and  eleven 
o'clock  I  went  to  the  **  Royal  Oak,"  and 
related  what  I  had  seen  and  heard  to  the 
landlord.  The  landlord  called  the  de- 
fendant Cooper  from  a  parlour  in  his  house. 
The  defendant  Richards  was  in  the  par- 
lour at  the  time.     At  the  renuest  of  the 

landlord  Cooper  came  out  of  tne  parlour, 

( ___^_^__— _^^__^_ 

(a)  The  cross-examination  of  this  unfortunate 
witness  upon  this  point  alone  whether  Cooper 
used  both  words  **  harvest "  and  "  plenty  "  or 
not  in  addressing  the  mob  lusted  more  than  nn 
hour.  The  above  is  a  fair  specimen  of  the  style 
,  of  crosB-examination  employed  by  the  man 
Cooptr,  and  in  this  he  persevered,  without  any 
'  material  alteration,  towards  each  succeeding 
<  witness,  protracting  the  trial  and  causing  a 
fearful  waste  of  the  county  time.  The  cross- 
examination  lasted  five  hours  and  a  half. — Note 
by  the  reporter  of  the  Mcming  Chronicle, 

S   S   2 
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and  he  requested  me  to  state  what  1  had  also  caationed  them  against  drink.  He 
Heen.  I  told  him  several  bailiffs  bad  been  said,  '*  A  yoong  friend  of  mine,  as  -vartfaj 
tnrned  oat  of  a  honse  bj  the  mob  where  a  lad  aa  ever  uved,  would  \m  lodged  in 
they  were  in  possession  of  goods  for  rent,  Stafford  gaol  this  momuig  at  a  qoarter  <b- 
and  also  that  some  shoemAkcrs,  and  stone-  half-past  five  for  nothing  more  thaa  being 
masons,  and  also  the  workmen  at  the  caugni  dmnk  at  Dr.  VaWt.  I  again 
large  manufactory  of  Messrs.  Morley  Sf  Co*  repeat  it/'  said  he,  *'  will  yon  take  their 
had  been  compelled  to  leave  their  work,  poisonous  ttaffP  If  yon  do,  yon  defeat 
I  also  told  him  that  I  had  heard  they  had  yoorselves ;  only  stick  to  what  yon  are  at, 
broken  into  the  Police  Office,  torn  up  the  and  the  day  is  yonr  own/' 
books,   and  thrown    out  the  constables'  . 

staves.     Cooper  on  hearing  the  relation    George  QoUsm ith,— Kxami ned  by  Talfomrd. 
remarked,  '* That's  right!    That's  right!  ,  ,  ,       " 

That's  the  way  to  do  it !"  I  left  Cooper,  '  I  am  a  draper  living  at  Shelton.  I 
and  I  believe  Bichards,  at  the  **  Royal  recollect  seemg  the  defendant  Bichards  in 
Oak."  There  was  a  meeting  at  the  Stafford  Street,  Shelton,  between  nine  aod 
Crown  Bank  in  the  evening.  I  went  ten  o'clock  in  the  morning  of  16fch  of 
there  after  the  meeting  had  commenced.  August.  There  were  four  or  five  working 
CoojT^r  was  speaking.  He  said,  addressing  '  nicn  with  him.  BUhards  said  to  them, 
the  crowd,  **  Yon  have  done  your  work  **  Now,  my  lads,  we  have  got  the  parsons' 
well  to-day ;  but  I  am  sorry  to  see  many  houses  down  and  we  must  have  the 
of  you  drunk,  you  must  not  take  drink,  churches;  if  we  lose  this  day  we  lose  the 
for  so  snre  as  you  do  so  you  will  be  ^7  ^'or  ever."  I  heard  that  the  houses  of 
sold  or  done."  He  alluded  then  to  there  T^r-  ^^'e  and  Eev.  B.  E,  Aitk^ns  had  b««i 
being  very  few  soldiers  in  the  country    burnt. 

owing  to  the  drain  of  them  for  the  wars  ^  .     j  ,      t^  .  ,      , 

in    China  and  the   East.      He    said    he  '  cross-examined  by  Bu:hards. 

understood  there  was  a  desire  to  arrest  (^^^^  deposition  of  the  witness  was  put 
him,  but  he  would  so  manage  his  address  j^  .  ^^  -^  ^^  ^^ated  that  later  in  the  dav  he 
as  that  they  should  not  be  able  to  do  so.  ,  ^ad  heard  several  men  in  conversatioi  in 
I  did  not  see  the  defendants  Biclianh  or  .  ^^^^  j^^^^  Hanley  (one  of  whom  he 
-Capper  at  the  meeting.  '  j^^^  ^^^  j^  company  with   Bichards  in 

;  Stafford  Eow  in  the  morning)  and  that 
Cross-examined  by  Cooper.  '.  they  spoke  of  attacking  several  gentle- 
_.  /^  T  IT  •  men's  houses  in  the  town,  and  also  the 
I  am  a  Corn  Law  repealer.  I  can  posi-  ^ank,  and  burning  them  down,  if  their 
tively  swear  that  I  made  the  relation  cf ,  demands  for  money  were  not  complied 
breaking  into  the  Police  Office,  and  turning  ^j^^^  tj^^  ^^^^  ^^^j  ^^^.  ^^^  witness 
out  of  workmen,  Ac,  whilst  you  were  in  ^^  ^^^  ^  ^hem,  said  that  if  he  ventured 
the  room  at  the  'Roy^Oak.  I  recollect  ^  tell  what  he  had  heard  he  would  have 
your  denying  before  the  magistrates  that  j^jg  drains  blown  out.) 
you  were  m  the  room.  I  do  not  know  j  ^^  information  to  the  bank;  I 
whether  you  said.  That  s  right !  That  s  ^^^  ^^  ^^  ^^^  ^^  ^^^  ^^^i^g  ^^^^  ^^^  I 
right!  Thats  the  way  to  do  it!  with  ^^  y^^^^^  i  gj^^^^d  have  thought  the 
reference  to  turning  out  of  the  worknaen,  ;  destruction  of  the  bank  a  great  public 
or  to  the  destruction  of  the  property  that ,  calamity.  I  have  never  doubted  that  you 
had  taken  place  I  understood  you  to  ^erethe  man.  I  have  never  said  thatyon 
say  that  they  would  be  defeated  m  obtain-  |  ^^^e  a  b y  Chartist,  or  that  I  would 

'¥  ^H  f?^^^^^»  ?f  *^^y  »^*  ;?^S^^-  ,  J^^  I  transport  you  if  I  could ;  I  did  not  aiy  so 

advised  the  crowd,  in  case  of  the  soldiers    either  in  the  presence  of  Maddocks  or  John 

being  brought  out  not  to  molest  or  taunt    ^  I  never  said  I  would  swear  as  many 

thena,  but  to  allow  them  to  pass  and  they    ^^(^^^  ^  ^^j^re  are  days  in  the  year  for  ^ 

would  harm  no  one.      1    several    times    ^jaj^y  shillinffs. 

heard  you  exhort  them  to  observe  peace, 

law,  and  order.  ;     j^^^  TFfZKatiw.— Examined  by  Godson. 


^ 


V 


James  Ifoaow.— Examined  by  B.  V,         \      I  am  a  grocer,  residing  at  Sandb,- 

Bichards.  Cheshire,  about  12  miles  from  Hanley.  [ 

\  went  to  Hanley  on  business  on  the  16tl:  f 

An  attorney  at  Shelton,   spoke    to    a    August,   and  got  there  abont    half-p  5 

meeting  at  the  Crown  Bank  at  Hanley  on    seven  in  the  morning.    I  saw  Mr.  Park*  r 

Tuesday,  August  16.    Mr.  Bidgway  first  I  and  Mr.  Ait1cens*8  houses.    I  T^ent  to  1  i 

addressed  the  meeting.    I  only  heard  the  '  Crown  Bank  and  heard  EUis  address  h 

latter  part  of  what  he  said.      Richards  '  meeting.    EUis  said  it  appeared  to  he  t  » 
told  the  people  to  stick  to  what  they  were  '  watchword  at  the  different  meetings 


.at,  and  the  day  would  be  theirs.     He 


have   ''A  fair  day's  wages  for  a  df      i 
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work,"  but  his  watchword  was  "  Political 
rights  to  the  working  classes,"  and  until 
they  obtained  those  rights  they  must  not 
expect  *•  a  fair  day's  wages."  He  went  on 
to  say  that  there  was  but  one  soldier  for 
every  hundred  persons  in  the  king<lom, 
and  if  they  did  not  get  their  rights  before 
the  red  coat^  came  back  from  India  and 
China,  they  would  be  thrown  back  one 
hundred  years.  He  said  that  George 
Thompson  and  the  Anti-Corn  Law  Leagne 
were  a  set  of  humbugs  and  despotic 
tyrants ;  they  wanted  a  repeal  of  the  Corn 
Laws  that  they  might  reduce  the  poor 
man's  wages;  he  said  the  bishops  were 
rolling  in  splendour  and  living  on  the  fat 
of  the  land,  whilst  the  poor  were  starving. 
He  went  on  to  observe,  that  he  had  not 
had  the  opportunity  of  hearing  the  first 
part  of  Mr.  John  Bidgway^a  speeches,  but 
he  had  read  his  speeches  delivered  both  in 
the  Potteries  and  London,  and  from  what 
he  had  heard  he  was  a  worse  Whiff  now 
than  he  was  twenty  years  ago;  and  Ellis 
advised  the  meeting  to  take  no  notice  of 
what  he  had  said.  I  left  the  meeting, 
and  eoon  afterwards  it  broke  up,  and  the 
crowd  overtook  me  on  the  road  to  Burs- 
lem,  coming  from  the  direction  of  the 
Crown  B»nk.  I  got  to  Burslem  before 
the  crowd.  There  was  a  dragoon  at  the 
door  of  the  **  George"  Inn,  when  some 
persons  brandished  their  sticks  and  cad- 
gels,  and  ran  at  him;  he  retreated  into 
the  house,  and  endeavoured  to  close  the 
door;  some  persons  afterwards  entered 
into  the  inn,  and  the  crowd  outside  broke 
the  windows ;  stones  were  thrown  at  some 
of  the  soldiers.  I  heard  the  Biot  Act 
read;  there  was  a  conflict  between  the 
military  and  the  people,  and  one  man 
was  shot.  The  crowd  from  Hanley  and 
the  crowd  from  Leek  had  previously  met 
together;  the  crowd  consisted  of  about 
four  or  five  thousand  persons.  I  saw 
about  thirty  soldiers  in  the  town. 

Cross-examined  by  Cooper. 

When  William  Ellis  was  speaking  of , 
the  red  coat.s,  I  did  not  hear  nim  advise  \ 
the  crowd  to  fight  with  the  soldiers.    I  . 
heard  the  concluding  part  of  Mr.  John  ' 
Bidgways  speech  ;  he  said  he  sympathised 
with  the  working  classes,  but  he  advised 
them  not  to  be  led  on  to  their  own  de- 
struction.   I  am  not  a  Com  Law  repealer,  ' 
nor  a  Conservative,  nor  a  Radical,  nor  a 
Chartist.     I  am  a  Whig,  and  am  for  a 
modification  of  the  Corn  Laws.    I  never 
had  anything  to  do  with  either  Messrs.  ' 
Bidgway  or  Mason,     I  was  not  shocked 
to  hear  Com  Law  Bepealers  called  despotic 
tyrants.    I  was  sent  into  the  Potteries  to 
watch  the  progress  of  the  crowd  which 
came  from  Leek.     The  Cheshire  mogis 


trates  had  sworn  in  four  hundred  and 
twenty  special  constables,  and  having  the 
yeomanry  they  were  determined  that  the 
mob  who  had  stopped  the  mills  at  Maccles- 
field should  not  come  to  Sandbach  to  stop 
the  mills  without  a  conflict.  It  was  inti- 
mated to  the  magistrates  that  the  Maccles- 
field and  Congleton  people  who  had  gone 
to  Leek  would  come  from  the  Potteries 
with  the  colliers  from  Kidsgrove  and  pro- 
ceed to  Sandbach  and  stop  the  mills.  I 
did  not  tell  any  of  the  authorities  in  the 
Potteries  of  the  mob  expected  from  Leek. 

Friday,  March  24. 

Edwin  Bollard  Ahington. — Examined  by 

Talfourd, 

I  am  an  operative  chemist,  and  reside 
at  Hanley.  1  recollect  the  15th  of  August ; 
the  premises  of  Mr.  Forrister  at  Sheltoii 
were  on  fire  on  the  evening  of  that  day. 
I  recollect  being  with  Mr.  rierce  on  that 
occasion  near  the  premises  ;  when  we 
were  going  away,  we  met  the  defendant 
Cooper  near  the  "  Black  Horse  " ;  he  was 
was  going  in  the  direction  of  the  fire. 
When  I  first  saw  him  he  was  about  two 
hundred  yards  from  Mr.  Fowister's,  The 
defendant  took  a  short  turn  to  the  left, 
which  would  take  him  to  the  back  of  Mr. 
Forrister*s  premises.  The  defendant 
turned  round  and  stopped,  when  I  lost- 
sight  of  him.  This  was  about  eleven 
o*clock  at  night.  The  defendant  Cooper 
had  a  far  cap  on.  I  had  seen  him  once 
before.  I  made  a  remark  to  Mr.  Pierce 
before  I  left  him.  I  afterwards  went  to 
my  brother's  house. 

Cross-examined  by  Cooper, 

1  am  a  Com  Law  repealer ;  it  was 
nearer  eleven  than  ten  when  I  saw  \  ou 
I  had  seen  you  once  before ;  it  was  on  the 
same  evening,  bctfreen  half- past  six  and 
seven,  when  you  were  going  to  the  Crown 
Bank.  I  observed  your  features  distinctly 
the  first  time  I  saw  you,  which  enabled 
me  to  speak  positively  to  seeing  you  near 
Mr.  Forrister  s,  I  observed  to  Mr.  Pierce, 
who  was  with  me,  "There  is  Cooper,  the 
Chartist  lecturer,"  upon  which  you  tamed 
your  head  away.  Mr.  Pierce  used  some 
expression,  and  he  said  he  would  have  a 
look  at  you,  and  peeped  under  your  cap. 
You  then  went  away.  I  recollect  a  con- 
versation which  I  had  with  Mr.  Fierce 
prior  to  your  being  taken  in  a  car  to  New- 
castle, in  which  he  told  me  that  I  was 
mistaken  as  to  Cooper's  identity,  as  the 
person  I  showed  him  was  Mr.  \[tumer,  of 
the  North  Staffordshire  Infirmary.  I  told 
Mr.  Fierce  he  was  mistaken,  for  the  man 
I  showed  him  was  the  man  I  heard  sing'ng 
in  the  market  place.     In  the  next  con- 
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Tersation  I  had  with  llr.  Pierce,  he  said  I 
was  perfectly  correct  in  saying  it  was 
Cooper;  they  had  seen  him  in  the  evening 
of  tne  15th  of  August,  and  not  Mr.  Turner. 
There  wa8  a  good  deal  of  excitement  in 
the  town,  and  many  threats  were  used 
towards  persons  coming  forward  to  ^ye 
evidence  on  the  part  of  the  Grown.  This 
was  the  reason  why  I  did  not  give  evi- 
dence before,  as  I  thought  there  would  be 
sufficient  evidence  without  me.  I  told 
what  I  had  seen  shortly  after  it  took  place 
in  confidence  to  several  persons,  amongst 
whom  was  a  Chartist  named  Horiou,  1 
am  a  **  Ridgway  man."  Horton  told  me 
he  had  been  to  Leicester  to  see  you,  and 
inquired  if  I  %va8  going  to  give  evidence 
against  you.  I  have  seen  Mr.  Stevenson, 
and  he  asked  me  if  I  had  seen  you  near 
Mr.  Forrister^a  on  the  night  of  the  fire, 
and  I  told  him  it  was  correct.  I  then  re- 
lated to  him  what  I  had  seen.  I  had 
once  agreed  not  to  mention  the  circum- 
stance of  having  seen  you  near  Mr. 
Forrister^s  on  account  of  fear.  I  was  some 
part  of  the  night  near  to  Mr.  Farher*8 
house  when  it  was  on  fire,  but  did  not  see 
any  figure  in  a  fur  cap  there.  I  knew 
several  of  the  parties  who  were  taking  an 
active  part  in  the  burning.  I  went  to 
Mr.  Aitheris' shonsG  the  same  night.  I  did 
not  see  the  figure  in  the  fur  cap  there.  I 
did  not  see  Capper  or  Richards  there.  I 
saw  William  Ellis  at  Mr.  Aitkcns's  house 
when  it  was  on  fire.  Ellis  was  at  the 
back  of  the  houao  in  the  garden,  and  threw 
a  brick  at  me  when  ho  saw  me  in  the  field, 
upon  which  I  ran  away.  Ellis  was  not 
doing  anything  when  I  saw  him.  He  was 
very  dirty.  It  was  very  light,  the  house 
being  in  flames  all  the  time.  I  did  not 
observe  any  arms  in  the  hands  of  those  at 
the  back  of  the  house.  Those  armed 
were  stationed  in  the  fi*ont  of  the  house. 
When  Ellis  had  thrown  at  me,  I  said, 
*'  It's  no  use  Ellis,  I  know  thee."  This 
is  the  same  William  Ellis  that  I  under- 
stood was  transported  by  his  own  wit- 
nesses at  the  Special  Commission.  I  re- 
collect being  one  of  the  Corn  Law  re- 
peal delegates  to  London.  The  meeting 
was  held  at  Herbert's  Hotel.  I  made  a 
speech  there.  I  recollect  the  time  I  was 
deputed  to  go  to  London  was  the  time 
of  the  colliers  turning  out;  I  was  there 
asked  if  the  colliers  were  poachers,  or  if 
they  were  armed.  I  stated  that  some  of 
them  were  poachers,  and  some  of  them 
carried  arms.  I  said,  *'  I  fear  that,  if 
such  men  came  into  collision  with  the 
military,  the  result  would  be  fearful,"  or 
something  to  that  eflect.  The  military  I 
alluded  to  were  the  yeomanry.  There 
were  no  regular  soldiers  quartered  in 
Hanley  about  the  time  of  the  riots  before 
you  came  into  the  neighbourhood. 


{Cooper  was  proceeding  to  qnotion  the 
witness  as  to  tae  resolutions  proposed  at 
the  Corn  Law  Conference  in  July  1842.) 

Objection  having  been  taken,  Ebsktte, 
J.,  ruled  that  the  questions  had  nothing 
at  all  to  do  with  the  matter  befav«  the 
Court ;  all  that  the  defendant  oonld  cross- 
examine  upon  in  reference  to  the  witnesses 
attendance  at  the  conference,  was  any 
declaration  which  he  might  have  made, 
which  would  tend  to  shake  the  credibility 
of  his  testimony. 

Cooper  said  that  his  object  in  patting 
the  questions  was  to  show  that  a  conspi- 
racy of  the  members  of  the  Anti-Corn  Law 
League  had  been  the  cause  of  the  riots  and 
disturbances. 

Ersunx,  J.,  said  that,  if  he  proposed  %o 
prove  that  other  parties  caused  the  distorb- 
ances,  it  must  be  shown  in  some  other  way. 

Cross-examination  resnmed. 

I  swear  that  I  never  publicly  or  privately 
heard  a  resolution  proposed  at  the  meeting 
of  the  Anti-Corn  Law  League  delegates  to 
the  effect  that  the  obtaining  of  justice  was 
hopeless  ;  that  a  revolution  was  at  hand ; 
that  the  wheels  of  Grovemment  woald  be 
stopped,    and    that    the  Anti-Corn   Law 
League  had  drawn  the  sword  out  of  the 
scabbard;    and  that    it  never  would  be 
sheathed  until  justice  was  obtained,  (a)     I 
was  several  times  at  Herherfa  Hotel  for 
some  hours  each  day.     I  was  four  days  at 
the  conference  which  was  held  in  July  18^ 
{Cooper  read  a  number  of   propositions 
which  he  alleged  had  been  passed  by  the 
Anti-Corn  Law    deputation    during     the 
sitting  of  the  conference  in  London,  but 
the  witness  denied  having  any  knowledge 
of  them,  or    hearing   them    proposed  at 
any  time.)      I    knew    Jame^    Livesley  a 
Chartist,  in  the  Potteries.     I  have  avoided 
him  as  I  would  a  plague  since  he  gave 
evidence   in  Ellis's  case   at  the    Special 
Commission  against  a  witness  for  the  pro- 
secution named  Godwin,  asserting  that  he 
saw  this  witness  drunk  at  the  fires.  I  never 
told  Livesley  that  you  ought  to  be  trans- 
ported for  your  opposition  to  the  Anti- 
Corn   Law  League.     On  the  morning  of 
the  19th  of  August  I  met  Sale,  a  Chartist, 
and    had    some    conversation    with    him 
respecting  the  outbreaks ;  it  was  before 
eleven  o^clock  in  the  morning  when  I  i 
him  ;  Sale  described  some  twts  of  viole 
and  said,  *'  This   is  your  Anti-Corn  I 
League     for    you."       Mr.    W.    Ridg% 
never  said  to  me  before  I  came  here 
give  evidence,  **  Do  what  you  can,  t\ 
fellow  must  be  nabbed."      The    witn( 
Wilding  told  me  he  apprehended  violen 
by  coming  to  give  evidence. 


(a)  See  Prentice's  History  of  the  Anti-O 
Law  League,  vol.  1,  p.  337. 
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Cross-examined  by  Richards, 

Several  honses  have  been  thrown  down 
and  property  iignred  by  Lord  GranviLls*8 
mining  operations.  I  have  no  recol- 
lection of  saying,  "  He  has  damaged  the 
property  of  others,  how  does  he  like  it 
nimself  ?"  I  made  no  snch  remark  as  that 
it  was  a  *'  glorioas  bat  an  awfnl  sight," 
and  I  did  not  clap  my  hands. 

Be-ezaminod  by  Talfourd, 

I  am  confidential  servant  of  Mr.  W. 
Ridgicay. 

(In  reply  to  questions  put  by  Cooper, 
the  learned  judge  ruled  that  he  could 
not  call  any  evidence  as  to  declarations 
made  by  the  witness  re^o'ding  what  had 
taken  place  in  the  Potteries  on  the  14th  or 
15th  of  August.  Cooper  intimated  thstt  the 
person  he  had  intended  to  call  was  Mr. 
FearguB  O'Connor,) 

Edward  Lloyd  Pierce, — Examined  by 

Richards. 

I  am  a  chemist  residing  at  Shelton.  I 
recollect  what  took  place  on  the  15th 
August.  I  know  Lord  Granville's  colli- 
eries. I  am  acquainted  with  the  last  witness . 
I  was  with  him  near  Mr.  Forrister's  house 
when  it  was  on  fire.  I  recollect,  when 
with  Mr.  Abington,  a  person  coming  to- 
wards us,  about  whom  Mr.  Abington  made 
some  remarks  ;  that  person  is  the  defwi- 
dant  Cooper;  he  was  coming  down  Marsh 
Street,  and  going  in  a  direction  towards 
Lord  Granville's  offices.  When  he  was 
pointed  out  to  me,  I  turned  round  to  get 
a  full  view  of  his  countenance,  upon  which 
the  defendant  turned  his  head  on  one  Bide ; 
I  saw  him  again  when  in  a  car  going  to 
Newcastle  and  distinctly  recognised  him 
as  the  same  person  I  had  seen. 

Cross-examined  by  Cooper, 

You  have  a  peculiar  countenance,  and 
I  should  know  you  amongst  a  thousand ; 
when  I  saw  you  it  was  near  eleven  o'clock. 
On  the  remark  being  made  by  the  last 
witness,  **  Here's  Cooper,  the  Chartist 
lecturer,*'  you  turned  round  to  the  left. 
I  have  made  the  remark  that  I  thought 
the  person  pointed  out  was  Mr.  Turner  of 
the  infirmary ;  I  did  not  then  know  Mr. 
Twner  ;  I  saw  you  in  a  car  going  to  New- 
<5a9tle  and  felt  convinced  that  you  were 
the  same  person  I  had  seen  near  Mr. 
F<yrri8ter's  on  the  night  of  the  15th  of 
August. 

Tlhomas  Broomhcdl. — Examined  by 
B.  V,  Richards. 

I  live  at  Shelton,  and  am  a  labourer.  I 
know  Cooper  by  sight.  I  was  at  Skelton 
on  Monday,  tbe  15th  of  August.  I  was  in 
Marsh  Street  in  the  evening  when  Mr. 


Forrister*s  premises  were  on  fire.  I  saw 
Mr.  Cooper  just  below  the  *'  Black  Horse," 
opposite  the  New  Hall  Gates.  He  was 
going  towards  Mr.  Forrister^s,  and  was 
alone.  He  had  on  a  cap.  I  had  seen  him 
lecturing  on  the  Crown  Bank  on  Sunday. 
I  never  Eaw  him  before  Sunday. 

Cross-examined  by  Cooper. 

I  gave  the  same  evidence  against  you 
at  the  Special  Assizes  which  I  have  now 
given.  I  am  aware  that  Mrs.  Blake,  of 
Shelton,  came  as  a  witness  and  swore 
certain  things  against  me,  but  she  did  not 
know  me,  and  does  not  loiow  me  now.  I 
went  to  AUhens's  house  when  it  was  on 
fire,  but  did  not  go  inside  the  gates.  I 
did  not  steal  two  bottles  of  wine  from 
there.  I  never  had  a  strait  waistcoat 
on.  I  did  fire  two  shots  accidentally 
through  a  window  in  discharging  a  pistol 
on  an  open  space  of  ground.  I  loaded  the 
pistol  for  my  own  protection  on  the  road 
from  Stafford  to  Hanley.  I  carried  the 
pistol  to  defend  myself  from  Chartists, 
who,  it  was  rumoured,  would  attack  and 
murder  the  witnesses. 

(Having  further  cross-examined  the  wit- 
ness. Cooper  proposed  to  put  witnesses 
into  the  box  to  prove  that  the  witness  was 
non  coinpos  mentis,  but  the  learned  judge 
ruled  that  it  would  be  for  the  jury  to  give 
such  weight  to  his  evidence  as  they 
thought  it  deserved.) 

8amv>el  Fradlmj, — Examined  by  Godson, 

I  am  a  policeman  al  Hanley.  I  recol- 
lect the  night  of  the  15th  of  August.  I 
saw  people  going  backwards  and  forwards 
to  Mr.  Forrister's,  I  was  standing  near 
Mr.  Forrister's  back  gates,  and  in  conse- 
quence of  some  threats  held  out  to  me  I 
moved  away.  In  going  away  I  saw  the 
defendant  Cooper  somewhere  about  forty- 
eight  yards  from  Mr.  Forrister's  gates.  I 
farticularly  noticed  him  as  he  was  passing, 
had  seen  him  at  public  meetings,  and 
also  going  to  Jerry  Yates's,  I  distinctly 
saw  his  face,  and  from  his  general  appear- 
ance I  believe  him  to  be  the  same  man. 
The  defendant  Cooper  was  going  towards 
Mr.  Forrister's  house.  I  saw  the  defen- 
dant at  Hanley  watch-house  in  custody. 
He  said  he  should  not  have  seen  the  fires 
if  he  had  not  had  to  wait  for  some  money 
which  Jeremiah  Yates  had  to  pay  him. 

{The  witness  was  cross-examined  at 
great  length  by  Cooper,  but  nothing 
fovourable  to  the  case  of  either  defendants 
was  elicited.! 

Major  Poicer  Le  Poer  Trench, — Examined 

by  Richards, 

In  the  month  of  August  I  commanded 
a  troop  of  the  2nd  Dragoon  Guards.    On 
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the  16th  of  August  I  was  quartered  at  Re-examined  by  12.  F.  EichardM. 

Buralem.    That  morning  I  saw  Captain  The  order  to  fire  waa  moat  abaciutelr 

Fmoys,  the  magistrate.    He  requested  me  necessary,  in  my  jndinnent. 

to  turn  out  my  troop,  and  1  did  so  about  ^  ^     » 

half-past  eight.    I  round  a  laroe  crowd  Spssch  for  thk  Dkfexcs. 

T»f!  R^if  A^/f'l^!  *^^J"  ^^A  t''^^'^  ^^y^^  tl»«n  addressed  the  Conrt  in  . 
The  Kiot  Act  was  read,  and  1  was  ordered    a»www»ir  wKi«K  <ww>««;.<wi  ♦i.^  ~Jl  -T  r 

to  clear  the  .quw^.  ,vbich  I  did.    I  know  ^tj^nT^^^^^  E^^  **^  "' 

the  Moorliind^oad.    A  mob  came  in  from  hLfo^Br  £ll    t^f^^  ^JT^'i**.^ 

that  direction  with  mu«i-.  A  great  number  n^Jhl!?"!,^' f*^  b'^t       _."_  *** 

had  clubs,  and  a  great  number  of  stonee  Z*^^ht  „flnl.rt  IW^f;^'??",.^ 

were  thrown  at  the  soldier  bv  the  mob.  ^'J^^'lfj^^'J^i*^  ^*J??* 
n^^4-^:^  -D^        i.  ij  au        *     J*-  ^       nerer  nsea  the  languaire  attpibuted  to  hnn 

?^^^?/^VT^f  k''*""  t« /X"*'  ^°l   •*  the  meeting.  #hi^  he  addraMed  ^ 
the  Biot  Act  had  been  read,    'fhe  mob    ^  ^1  10  at  Hwley,  a»l  on  Ai«S  14 
still  «ivancing.  orders  were  given  to  fire.  ,  .t'^Fenton.  at  two  in  the  afto^SS   t 
^^tw  ^Z  Jo^Jg^'^nt  *»»«  "''le'  r;"«  f^  :  Longton  at  three ;  at  Hanley  S^7«^ 

Xn}L^T^^'  ^i  ^^  *'"'?^-  *»  ing;  and  again  at  Hanley  oo  MoX 
charge,     btones  were  thrown,  and  haa  we    «,™;«„ -«j  .«^-^«;««    rpu<i.L:»        "»«»«»» 

not  charged  my  men  would  have  been  in  ^h^^l^u^ffJ^^J'^^^,'^'' 
considerible  (fenger.  The  charge  was  ^J^'',^,^°L!S!^^'**1°*?^*" 
necessary.  One  of  the  mob  fell  from  the  I  j^f*  jl*th^™  J  l^^  i?*  ^*^*H'!5* 
effecte  of  the  fire.  After  the  charge  the  '  ^^u/  fJ^  market-place  at  Staifford, 
r««i,  j;<.r^^^»  1  vii».j5T-  .lie    ^^j   j,g    askcd   the  jnty    to    reject    hii 

mob  dispersed.  ,  ^^dence  as  wholly  fih».    He  c6^  n« 

hare  conspired  with  Ellit,  to  whom  he 
Cross-e.ami„ed  by  Coo,..  ,  TJ^t^\^'  ^l  ^^ct.SS 

I  never  saw  human  blood  spilt  before  *^^°'  or  with  Capper,  whom  he  never 
the  day  1  saw  it  spilt  in  Burslem.  In  my  ??®*'  ^°^}  ^^^^^^"^  ^^  ^  the  dock  at 
judgment  it  was  certainly  an  act  of  neces-  ***®  Special  Commission.  Cooper  tben 
sity.  Captain  Fov:i/8  previously  had  tried  PJ?^®^  to  comment  on  the  speeches 
to  persuade  the  mob  to  disperse.  He  did  »ttnbuted  to  hi m  by  the  witnesses  for  the 
so  several  times  between  the  period  of  the  X''^^^;  J^®  ^^  "ever  spoken  of  the 
Riot  Act  being  read  and  thrtime  I  was  Q^^^ns  bastoxds,  but  of  C^arie*  2-s. 
ordered  to  fire.  The  desire  to  preserve  j '^ere^as  nothing  in  his  address  on  Sun- 
life  with  me  would  be  the  same  whether  I  f  *-^»  ^"^*^  t\  ^  '^^^JS  ^^^  hearera  to 
was  opposed  to  a  Scotch,  Irish,  English,  .  ^?™.  V'j  ^T^  \,^'  .1  ^toesa  HoU 
or  foreign  mob.    I  regret  that  blood  was    ??°^\^^?  ^^^  ^®  iCw)per)  had  said  that 

shed,  but  I  felt  it  was  my  duty  to  do  what    rJ\  Z^  ^**,f  ?^^  ^^'  .  ^®   denied 
I  did.  that  he  had  alluded  to  the  harvest  with 

Comyei-:  Suppose  a  magistrate  in  Ire-  *^f  intention  of  exciting  the  people  to 
land  had  told  vou  to  fire  on  a  mob  under  '  *^*^  ?iJ°^^^  *"^  violence  — he  only 
similar  circum^stances,  should  you  not  have  ^^^^).  that  the  farmers  and  the  yeomanry 
suggested  some  milder  means  first  P  ^''^"i,^  ^  ^^^t  to  gather  it,  and  that  thcr 

Erskine,  J. :  You  cannot  ask  a  witness  "^P^^^  ^?}  }^Z^  another  Peterioo,  He  had 
what  he  might  have  done  under  other  ?^®^  ^S-  ^^  I-eicester,  Nottingham,  Shef- 
circumstances.  "®*"»   Birmingham,    Ac,   that  if  only    a 

Cooper:  All  questions  are  improper,  it  *?^^^  ^^}.^I  *^®  population  came  ont, 
appears.  i  they  would  have  the  charter,  but  he  had 

Ekski'ne,  J. :  All  proper  questions  may    *^^*7.«  *?^®<J'  **^*t  it  must  be  done  in  a 
,  put^  I-    r-      T  J     constitutional  way  and  without  violence^ 

Cooper  also  cross-examined  the  witness  '  ^^is  remark  about  there  being  only  ten 
about  his  relations  in  Ireland  and  the  fj'^^®"  ^^l  ^J^^  town  did  not  mean  that 
amount  of  Church  property  they  pos- 1 1*^^77^''®  *^  ^®  P^^.^P*^^®*'®^^' and  he  pro- 
sessed ;  about  his  own  income ;  and  as  to  ,  *^\^^^  against  the  muendoes  which  were 
whether  he  was  a  Christian,  a  question  I  f^^  "^^J^  '^^  Z.?:  ^o^^menting  upon 
which  the  learned  judge  ruled  should  !  *?^^^^.?!^^®  of  ^ftin^r ton.  he  stated  tl  ^ 
have  bpp.n  askfid  bofnro  t.ViA  wif«*.Ba  w^p    that  Witness  was  about  to  be  accused 


be  put. 


being  in  possession  of  a  piece  of  stol 
plate. 


have  been  asked  before  the  witness  was 
sworn. 

Cooper  having  asked  a  question  which 
had  been  answered  over  and  over  again,  Monday,  March  27. 

the  learned  judge  told  the  witness  not  to  i      (At  the  sitting  of  the  Court  the  witnc 
answer  it.  '  Ahington  was  recalled,  and  in  answer 


Cooper :  Since  all  my  questions  to  Major 
Trencli  are  objected  to,  I  decline  to  ask 
any  more. 


questions  put  to  him  by  the  learned  judj 
on  (7oop0r*0  behalf ,  denied  that  he  had  ev 
had  any  silver  goods  or  silver  pencil  ci 
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belongiDg  to  Mr.  Bailey  Boae  in  his  pos-  i  peace,  law,  and  order.    The  speech  on  the 
session.)  '  10th  of  April,  about  which  so  mnch  had 


Cooper  resumed  his  speech,  and  con- 
tended that  all  the  misery,  the  loss  of 
life  and  property  which  had  charac- 
terised the  riots  of  1842  were  dne,  not 
to  the  Chartists,  bnt  to  the  inflamma- 
tory and   iniquitous    proceedings  of  the 


been  said,  was  only  an  exposition  of  the 
more  important  facts  detailed  in  the  history 
of  England,  which  he  adduced  merely  to 
prove  the  right  of  the  people  to  an  annual 
Parliament  and  other  points  contained  in 
the  Charter.     This  was  the  only  way  in 


Anti-Corn  Law  League,  whom  he  stig-  ,  which  he  advocated  those  principles  ;  and 
matized  as  vipers  in  the  form  of  men,  *  surely  it  could  not  be  said  that  he  was 
as  real  incendiaries,  as  being  instigated  then  acting  seditiously,  or  that  he  was 
by  fiendish  impulses,  a  disgrace  to  their  ;  violating  the  principles  of  the  British 
species,  and  the  authors  of  all  the  crimes  constitution.  Again,  in  the  sermon 
with  which  it  was  now  sought  to  charge  i  preached  upon  the  text,  '*  Thou  shalt 
him  and  his  unfortunate  co-defendants.  I  do  no  muraor'*  he  had  dwelt  upon  the 
Li  support  of  this  contention  he  read  |  evils  and  murderous  character  of  war, 
numerous  passages  from  an  article  in  and  he  was  still  ready  to  maintain  the 
the  Qu€i/rterl/y  Ileview{a)  purporting  to  be  ,  same  opinions.  What  said  BLshop  Portetu, 
extracts  from  speeches  delivered  by  Mr.  "  One  murder  makes  a  villain  ;  millions, 
Cobden  and  other  prominent  members  of  a  hero.*'  He  admitted  feeling  a  great 
the  League.  Was  it  to  be  allowed,  he  fear  and  horror  of  those  whose  profes- 
asked,  in  a  country  which  boasted  of  her  '  sion  was  arms,  and  who  alone  form  in 
freedom,  and  of  the  impartiality  of  her  i  hours  of  danger  and  emergency  the  safe- 
institutions,  that  men  like  Bidgway,  like  I  guard  of  the  public  and  the  protection  of 
3f(U(m,  like  Cobden,  like  the  authors  and  tlie  country.  But  he  hoped  that  in  repro- 
editors  of  the  infamous  Anti-Com-Law  i  bating  the  military  generally  he  was  not 
publications,  should  be  permitted  to  go  preaching  sedition.  He  had,  however, 
unpunished,  and  that  unoffending  and  been  persecuted  in  the  Morning  Chronicle 
peaceful  men  like  himself  who  had  ever  owing  to  his  opposition  to  Sir  John 
advocated  law,  tranquillity,  and  order,  ,  Ecuthope,  the  proprietor,  at  the  Leicester 
should  be  convicted  of  offences  which  •  election,  whicn  paper  had  falsely  stated 
they  never  had  for  a  moment  contem-  that  there  had  been  no  bnmings  in  the 
plated  P  The  learned  sc\jeant  in  opening  Potteries  till  he  went  there  on  the  17th 
the  case  for  the  Crown  had  affirmed  that  of  August.  Since  that  the  Morning 
this  prosecution  was  not  a  political  one,  Chronicle  had  expressed  regret  that  Ellie 
that  it  was  not  directed  against  Chartist  and  others  should  have  been  sent  over 
principles,  nor  against  those  advocating  the  seas  while  the  real  rogues  hired  by 
them.  It  was  admitted  that  the  people  the  Tories  (meaning  himself  and  others) 
of  this  country  had  an  incontestible  right ,  were  allowed  to  remain  in  this  country, 
given  them  by  the  constitution  to  meet  i  Had  he  no  right  to  complain  of  thefte  false 
and  to  discuss  the  expediency  or  inoxpo-  statements,  of  these  vile  fabrications,  and 
diency  of  adopting  the  Charter,  but  the  was  he  not  justified  in  entreating  the  jury 
learned  serjeanc  added  that  a  cessation  not  to  be  influenced  by  these  reports  P 
of  labour  would  only  lead  to  acts  of  The  defendant  gave  a  lengthy  account 
rapine,  of  robbery,  and  of  violence.  If  of  his  life,  and  concluded  by  imploring  the 
such  were  the  case,  why  were  not  the  jury  not  to  convict  him  and  the  other  de- 
really  guilty  parties  sought  out,  the  rich  fendants,  while  men  high  in  office,  mem- 
strainers  after  increasing  wealth,  and  not ,  hers  of  Parliament,  and  members  of  the 
the  humble  innocuous  Chartists  P  It  was  Anti-Com-Law  League  were  permitted  to 
not  the  Chartists  who  ground  down  the  go  at  large  disregarded  and  unprosecuted. 
poor  man's  wages,  who  advised  and  urged  No,  whatever  might  be  the  respect  which 
them  to  make  a  general  and  lasting  holi-  they  entertained  for  the  honourable  pre- 
day,  but  it  was  the  Anti-Corn  Law  mier  who  now  held  the  reins  of  govem- 
Leaguers  who  were  endeavouring  to  bring  '  ment,  whatever  regard  they  might  feel 
about  a  revolution.  He  would  now  repeat  for  his  administration  and  for  uie  prin- 
what  he  had  really  taught,  what  he  had  ciples  by  which  he  ruled,  he  earnestly 
already  counselled  in  the  Potteries  and  '  trusted  that  those  whom  he  had  the 
elsewhere.  He  admitted  that  there  was  a  honour  of  addressing  would  not  be  borne 
conspiracy  on  the  15th  of  August,  but  away  by  preconceived  opinions  or  by  their 
it  was  not  a  seditious  conspiracy,  but  it  desire  t<o  reprobate  the  consequences  of  an 
was  brought  about  for  the  maintenance  of  |  evil  agitation  in  the  Potteries  to  consign 

. him  and  his  fellow  defendants  to  punish - 

(a)  See  article  by  J.  Wilson  Croker  in  the  ment,  who,  though  humble,  could  at  least 
Qmrterlp Reoiew  for  December  \9i2,tind,cotitra,  boast  of  the  honesty  of  their  intentions, 
speech  by  Cobden  printed  in  Prentice'g  History  ;  He  would,  however,  bow  with  respect  and 


of  the  Anti-Corn  Law  League,  vol.  I,  p.  384. 


submission  to  their  verdict  let  it  be  what 


> 
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it  might.  This,  however,  he  would  assert.  That  was  the  Chartist  room  »t  that  timt. 
that  a  verdict  of  gnilty  would  not  humble  Tou  were  just  about  ♦^^^g  your  text; 
or  subdue  the  spirit  of  a  Charti<«t  who  was  the  sermon  related  to  the  death  of  joons: 
oonscioufl  that  all  he  had  done  had  been  Frost,  The  text  was  out  of  Jameg.  The 
effected  to  bring  about  the  improved  con-  sermon  treated  of  pmre  mnd  unde&led 
dition  of  his  fellow  men.  religion.     I  can  feel  the  subject  now.    I 

The  jury  might  imprison  him  for  a  time  did  not  see  EllU  or  BieharcU  present  at  the 
by  their  verdict — the  judge  of  the  Court  Crown  Bank  meeting  on  SanaayaftemooiL 
might  pass  sentence  u|)on  him — all  the  Richards  could  not  have  been  there  far 
tyrants  of  Whigs  or  Tories  might  com-  •  he  was  in  Birmingham.  I  saw  you  again 
bine  to  extinguish  the  lamp  of  democratic  at  Leeds  in  July,  but  I  csbanot  tell  the 
truth,  but  they  would  not  be  able  to  do  '  day.  I  saw  you  at  the  **  George  and 
so.  No,  they  (the  Chartists)  would  still  j  Dragon  "  Inn  at  Hanlev  on  Friday  night, 
flash  it  in  the  eves  of  the  multitnde,  and  the  12th  of  August.  It  was  our  wake- 
there  would  come  a  time  when  its  light  time,  and  there  was  dancixig^.  I  did  not 
would  spread  from  shore  to  shore,  and  see  Ellis  or  JRichards  there,  there  was  no 
from  isle  to  isle,  and  when  one  universal  •  speaking ;  I  am  positive  that  Mickardt 
anthem  would  burst  from  every  human  ■  was  not  there.  I  saw  you  {Cooper}  again 
tongue ;  bound  from  every  human  heart,  ,  about  one  o'clock  on  Sunday,  the  14th. 
and  all  people  join  in  a  song  of  thanks-  Samiu  I  Tomkintton  and  Joeeph  Smiih  were 
giving  to  God  who  made  them.  I  with  you  ;  they  were  professed  ChardstB, 

Richards  a,nd  Cai>per  foUowcd.  1  you  told  me  you  were  goings  to  Fenton, 

and  I  went  with  you  when  you  delivered 
EviDEXCK  FOR  THE  Defkxcb.  '  »  short  addrcss  to  the  people  then  assem- 

I  bled.    The  discourse  was  delivered  on  a 

Several  witnesses  to  character  having  ;  waste  piece  of  ground.  I  recollect  one  of 
been  heard,  Anne  Synifh  and  William  ,  the  yeomanry  cavalry  riding  past  when 
Pcphnv  were  called  to  prove  that  Cooper  '  two  or  three  young  men  or  lads  began  to 
was  at  Statt'ord  on  Friday,  August  13,  and  '  hiss  at  him ;  you  turned  round  and  rt- 
<;()nld  not  have  been  at  Han  ley  on  that  '  proved  them  for  it.  Your  words  were, 
day.  Talfuurd  accepted  their  evidence,  |  »*  You  are  making  a  bad  start,  my  lads,  to 
and  said  his  case  vas  that  Cooper  arrived  i  get  the  Charter."  You  told  them  the 
in  the  Potteries  on  Saturday,  August  14.    1  course  they  should  take— that  tbey  should 

be  respectful  and  act  kindly.    After  the 


Wm.  Bevlngton, — Examined  by  Cooper. 
I  am  a  china  painter  at  Sbolton  in  the 


discourse  you  went  to  Longton,  a  mile 
and  a  half  distant,  and  commenced  with 


Potteries.     I  remember  the  10th  of  April  ;  singing  and  prayer.    This  was  near  the 
last  year  when  I  saw  you  {Cooper)  in  the    new  church,  and  in  your  sermon  you  made 


Potteries.     I  saw  you  also   on  Saturday 
night     preceding   about    ten    o'clock   at 


reference  to  the  Church  Establishment 
I  recollect  your  contrasting  the  present 


Jeremiah  Ka^cV^,  he  keeps  a  temperance  ,  condition  of  professing  Christians  with  the 
coffee-house,  and  sold  the  Northern  jS^/?r,  i  primitive  state  of  Christianity.  Youmen- 
the  Commonwealth  (which  you  publish),  ;  tioned  Wesley  living  upon  20Z.  a  year  and 
and  other  publications.  I  saw  you  the  giving  the  rest  away.  Reference  was 
next  day  (Sunday)  in  the  afternoon  at  the  i  then  made  to  the  clergyman  of  the  church 
Crown  Bank,  you  were  in  the  act  of  sing-  |  opposite  (Dr.  Vale),  who,  you  stated,  was 
ing ;  prayer  succeeded,  and  then  you  took  represented  to  you  as  being  a  good  man. 
a  text.  I  recollect  part  of  the  text ;  it  was  j  I  recollect  you  surprised  me  by  saying 
tsiken  from  the  3rd  Isaiah,  the  14th  and  ,  that  the  Sabbath  was  not  ordained  by 
15th  verses  ;  it  was  about  the  princes  of  j  Jcsn^  Christ,  but  that  you  approved  of  it, 
the  people  eating  up  the  vineyards,  and  '  and  that  you  would  not  care  if  there  were 
devouring  widows'  houses.  I  was  very  '  two  Sundays  in  the  week.  You  next 
much  delighted  because  it  was  a  histori-  j  referred  to  the  bishops  riding  in  splendid 
cal  subject.     There  was  a  reference  made  i  gilt  conches,  and  said,  if  Christ  returned 


to  the  rulers  of  the  earth  and  some  men- 
tion made  of  one  of  our  King's  bastards. 

Cooper :  King  or  Queen  P 

Witness :  King.  I  heard  you  say  very 
little  about  the  Queen.  To  the  best  of  my 
recollection  you  referred  to  one  of  the 
<Jharles*8.    Allusion  was  made  to  George  4. 


upon  earth,  he  would  not  know  his  own 
professed  followers.  I  saw  you  preaching 
at  the  Crown  Bank  the  same  night.  You 
repeated  your  text  often  ;  it  was,  '*  Thon 
shalt  do  no  murder."  You  dwelt  at  great 
length  upon  the  principles  of  Christianity, 
and  that  they  must  forgive  and  forget, 


I  recollect  you  mentioned  the  state  of  the  |  and  do  no  man  an  injury. 

poor,  and  what  you  had  seen  in  your  own  i      Cooper :  Did  you  hear  me  recommend 

neighbourhood.     I  saw  you  again  at  the  i  murder  P 


**  G-eorge  and  Dragon  "  Inn  at  Hanley  at 
half-past  six  o'clock  the  same  evening. 


Witness :  No,  quite  the  contrary.     I  re- 
mained until  the  close  of  the  discourse 


1 
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and  went  with  yon  direct  from  the  meet- 
ing to  Jeremiah  Yates's  honse.  I  saw  you 
the  next  morning  on  the  15th  of  August 
at  the  Crown  Bank  near  eight  o'clock. 
You  had  commenced  talking.  I  do  not 
think  I  saw  one  person  armed  with  a 
bludgeon.  You  had  none.  I  never  saw 
you  use  a  stick  in  my  life.  I  recollect 
you  said  you  had  addressed  30,000  people 
at  BilstoD  and  Wednesbury.  You  described 
them  as  being  peaceable  and  orderly,  and 
that  they  had  turned  out  for  an  advance 
of  wages.  I  never  heard  you  say  that 
morning  that  the  people  at  Wednesbury 
had  struck  work  to  enforce  the  Charter. 
You  read  a  letter  from  the  neighbourhood 
of  Manchester,  the  purport  of  which  was 
that  the  Anti-Corn  Law  League  had 
turned  out  people  by  reducing  wages,  and 
that  the  Chartists  thought  it  a  fitting 
opportunity  for  getting  the  Charter.  I 
heard  yon  recommend  all  people  to  cease 
labour  until  the  Charter  became  the  law 
of  the  land.  You  said  you  believed  that 
there  was  so  law  to  compel  a  man  to 
work,  and,  if  he  did  not  become  trouble- 
some to  his  parish  or  injure  property, 
they  had  a  moral  right  to  stand  by  each 
other  whilst  they  got  their  rights.  You 
said  the  Whig  Government  had  drained 
the  country  of  soldiers  so  that  there  were 
not  more  than  ten  soldiers  to  each  large 
town  in  the  kingdom.  You  did  not 
tell  the  people  to  fight  the  soldiers,  but 
that  if  the  people  would  come  out  and  be 
determined,  without  guns,  bayonets,  blud- 
geons, or  physical  weapons  of  any  kind, 
and  only  one  tenth  part  of  them  declared 
for  the  Charter,  it  would  become  the  law 
of  the  land.  You  then  referred  to  what 
had  taken  place  at  the  Eeformation  in 
justification  of  what  you  asserted.  Ee- 
ferring  to  the  harvest,  you  said,  **  The 
yeomanry  cavalry  do  that  part  of  the 
business ;"  but  I  did  not  hear  you  directly 
or  indirectly  advise  the  people  to  go  and 
take  the  com.  I  did  not  near  you  that 
morning  recommend  any  violence  nor  from 
what  you  said  did  I  expect  that  any  vio- 
lence would  take  place  that  day. 

Oooper :  As  a  man  and  a  Chartist  upon 
your  oath,  did  you  expect  any  violence  to 
take  place  that  day  P 

Witness :  I  did  not.  I  did  not  see  any 
person  leave  the  meeting  armed  with 
bludgeons,  but  shortly  after  its  termina- 
tion I  saw  a  number  of  men  break  into 
Harris's  shop  for  bread.  I  seized  hold  of 
one  or  two  of  the  rioters,  and  asked  them 
if  that  was  the  way  in  which  they  expected 
to  carry  the  Charter  and  turned  them  out 
of  the  shop.  I  returned  home,  and  in  con- 
sequence of  what  my  wife  told  me  I  fol- 
lowed the  mob  in  the  direction  of  Stoke, 
and  saw  them  do  damage  near  Mr.  /.  Ridg- 
way's  manufactory  at  Sheltonbridge.    I 


afterward.4  saw  the  police  office  at  Stoke 
destroyed  by  fire.  (AVitness  proceeded  to 
detail  the  outrages  committed  on  the 
night  of  the  15th  at  Stoke,  Fenton,  &c.) 
I  recollect  when  at  Bailey  Rosens  house 
at  Penkhull,  I  saw  the  witness  Edward 
Ahington  and  others  devising  some  way  to 
avoid  being  seen  by  the  soldiers.  I  did 
not  hear  Abingtouy  however,  ^ve  any 
direct  encouragement  to  the  parties. 

Cooper :  Did  Ahington  appear  to  applaud 
or  approve  of  what  was  going  on  P 

Wiiness :  He  appeared  delighted ;  and 
said  that  was  the  way  to  make  an  impres- 
sion on  the  Government. 

Ebskine,  J. :  In  common  justice,  you 
ought  to  have  questioned  Ahington  as  to 
this  point,  as  probably  or  possibly  he 
woula  have  explained  it  away. 

Cooper :  I  was  not  aware  that  the  wit- 
ness would  give  such  evidence,  or  I  cer- 
tainly should  have  examined  him  upon 
this  subject. 

Witness :  I  again  saw  you  (Cooper)  about 
half-past  four  o'clock  in  the  afternoon. 
You  were  walking  quickly  to  and  fro 
before  Jeremiah  Yates's,  You  appeared 
much  excited.  I  went  with  you  to  the 
**  George  and  Dragon,"  and  there  we  sang 
**  Spread  the  Charter  ;**  and  to  the  Crown 
Bank,  where  a  meeting  was  held  the  same 
night.  I  heard  you  reproach  the  people 
for  their  conduct,  ana  you  refused  to 
shake  hands  with  them  for  their  drunken 
and  riotous  behaviour.  You  requested 
the  Whigs  and  Tories,  middle-class  people, 
and  all  parties  to  come  and  hear  what 
you  said.  You  particularly  wished  them 
to  hear  you.  You  did  not  applaud  the 
violence  which  had  taken  place.  I  heard 
you  say,  **  You  have  done  perfectly  right 
this  morning  in  turning  out  the  hands," 
and  reprobated  their  conduct  in  other 
respects.  You  frequently  proclaimed  the 
words,  **  Peace,  law,  and  order."  You 
said  in  the  morning  you  recommended 
them  to  go  for  the  Chai-ter,  and  they  had 
missed  their  way.  I  believe  you  meant 
what  you  said,  and  laboured  under  great 
fear  at  the  time. 

Cooper :  I  tell  you  I  did  not.  I  do  not 
know  what  fear  is. 

Witness :  I  was  at  the  outskirts  of  the 
meeting  until  its  close,  but  I  was  rather 
restless  myself.  1  followed  you  on  your 
return  to  the  '*  George  and  Dragon,"  this 
would  be  about  half-past  eight  o'clock 
as  far  as  I  can  remember.  I  went  into 
the  front  parlour  with  you.  When  you 
got  into  the  room  you  seemed  feverish 
with  excitement.  From  nine  o'clock  I 
remained  in  the  room  with  you  until  as 
near  as  possible  twelve  o'clock.  I  will 
undertake  to  swear  ten  thousand  times 
over  that  you  [Cooper]  were  not  out  of  the 
room  at  the  "  George  and  Dragon  "  from 
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nine  o'clock  until  twelve ;  I  left  the  room  case.   Witness  told  him  it  w:u  Toy  fooli^ 

at  twelve  o'clock.    Ton  bad  a  coat  and  to  hare  stolen  goodn  in  hiB  poaBeanoB. 

hat  which  Miss  Hall,  the  landlady,  lent  Ahington    also  said  he   had   aome  plKU 

yon ;    yon    asked  for    them  to    disguise  buried.) 

yourself.     About  fire  or  six  went  out  of 

the  house  with  us.     I  took  you  up  Mai'ket  Henry  Edward  Sharpe, — ^Examined  by 

Square,  across  the  fields,  past  the  '*  Cock ;"  Cooper, 

we  saw  a  policeman  there,  and  went  over  _               .  .           .   .           *  ai_  i          t 

to  notLT  Mr.  Rirhnvd'M  door*  wn  tliAn  want  I  am  a  chma  painter,   of  SheltOT.     l 


to  near  Mr.  i2ic^  rcf '«  door ;  we  then  went  ,    ,    ,  •.  ^l       ^-j 

to  Thomas  Mayers  in  Upper  Hanley;  it  attended  the  moming  meeUngs  there,  b«1 

was  a  very  dark  night,  and  all  the  streets  ^^^  usual  recommendation  to  the  people 

we  went  along  were  dark  except  Market  ^»s  peace,  law,  and  order.     Cooper  can- 

Street.      (Witness    gave    an    account    of  tioned  the  people  against  open  violeaje. 

Coopers    leaving    the    Potwries    on    the  and  told  them  not  to  attempt  to  get  the 

night  of  the   15th  of  August.     He  had  Charter  by  physical  mfeana.     He  told  them 

never  seen  or  corresponded  with  Cooper  that,  il  bat  a  tenth  part  of  the  peopicwoaJd 

from  that  time  till  the  present  assizes.)  come  out  on  a  given  day    the  Charter 

would  become  the  law  of  the  land-    At 

r»  •      1  1      m  7  -f      J  night  Cooper  and  several  others  came  to 

Cross-examined  by  Talfourd.  ^^  house  after  I  was  in  bed.     Cooper  hid 

The  discoarse  at  Fenton  was  delivered  on  a  top  coat  and  hat.  I  returned  to  bed 
about  200  yards  from  the  police  office.  At  before  they  went  away, 
the  meeting  at  the  Crown  Bank  on  the  James  Martin,  china  gilder,  of  Fenton ; 
morning  of  the  16th,  I  did  not  hear  Cooper  John  Humber,  clog  and  pattern  maker,  (tf 
say  anything  about  the  Court  of  Bequests  Longton  ;  and  John  Naylar,  tailor,  of 
at  Hanley  or  Leicester.  From  the  time  Longton,  spoke  to  being  present  at  thj 
I  left  the  meeting  to  the  time  I  saw  the  meetings  on  Sunday  at  Fenton  and 
mob  break  into  Harris's  shop  was  about  Longton,  and  described  the  sermons  as 
an  hour.  I  saw  thorn  going  in  the  recommending  peace,  law,  and  order, 
direction  of  Lord  Granville  s  works,  but  Humher  said  that  the  meeting  entered 
did  not  see  them  turn  out  Eulgwaifs  Longton  about  three  o'clock  in  the  after- 
workmen.  I  heard  Cooper  sav  that  the  noon,  singing  a  hymn  commencing  with 
Whig  Government  had  drained  the  country  the  lines — 

of  troops  ;  it  was  after  that  the  resolution  »  Britannia's  sons,  though  slaves  ye  be. 

was   carried   to   suspend   labour   till    the  q^^  ,^6  Ci-eator,  made  you  free,"  Ac. 
Charter  was  established.      I  cannot  say  . 

that  Cooper  put  the  resolution,  or  I  should  t  -l     tt    a         -m        'ji.^    ^^ 

soon  have  heard  it;  I  was  within  sound  ,  ^^^''  Hoiton.^IlxAmmed  by  Cooper, 

of  his  voice  and  heard  every  word  he  said.  I  am  a  potter.  I  was  at  the  morning 
I  did  not  hear  bim  say  that  the  following  meeting  at  the  Crown  Bank  on  the  15th 
day,16th  of  August,  being  the  anniversary  of  August.  (7ooj>er  was  preaching,  »wi 
of  Peterloo,  there  was  to  be  a  meeting  all  ^e  put  a  resolution  to  the  meeting  saying 
over  England.  I  saw  by  my  watch  that  ^e  was  the  self-elected  chairman.  The 
It  was  near  nine  o  clock  when  I  took  my  resolution  was  to  the  effect  that  they 
seat  with  Cooper  m  the  parlour  of  the  should  cease  work  until  the  Charter 
"  George  and  Dragon."  and  left  at  twelve  became  the  law  of  the  hmd.  At  the 
o  clock.  Mr.  Fomsters  offices  were  evening  meeting  Cooper  reproved  » 
about  half  a  mile  from  the  '*  George  and  drunken  man,  and  told  the  meeting  that 
Pragon."  We  heard  they  were  on  fire  that  was  not  the  way  to  get  the  Ohart^jr 
about  half-past  ten  o'clock ;  we  could  hear  passed.  I  attended  a  meeting  on  the 
the  shouting  of  the  people  through  the  i^th  of  August  at  which  Mr.  Wear  was 
window.  Mr.  Tarhefi-'s  house  was  about  a  .  chairman.  I  heard  iS'imp«on.  and  Messrs- 
quarter  of  a  mile  from  the  * '  George  and  jo7j)i  and  WiUiam  Bidgway,  Wm.  Ellis,  and 
Dragon."  About  three  o  clock  I  saw  the  ,  Richards  address  the  meeting.  A  resolu- 
houses  of  Mr.  Aitkens  and  Mr.  Farker  |  ^ion  was  proposed  to  the  meeting,  but  an 
on  fire.  I  do  not  know  that  any  of  the  ,  amendment  was  moved  by  Richards  that 
party  at  the  "George  and  Dragon  left  the  people  should  cease  labour  untU  the 
the  room  when  we  heard  of  Forrister  s  ^  Charter  became  the  law  of  the  land.  The 
fire,  not  even  to  inquire.  I  am  sure  that  amendment  was  put  to  the  meeting  and 
neither  Cooper  nor  I  did.  '  carried. 


{Edward  tVilliam  Sale  confirmed  the  last 
witness,  and  also  deposed  that  on  Friday, 
August  19,  he  was  with  the  witness 
AhingtoUf  who  told  him  that  he  had  got 
some  plate  from  Bailey  Boee'^s,  and  drew 
from  his  pocket  a  beautiful  silver  pencil 


Cross-examined  by  Talfourd. 

The  meeting  on  the  16th  was  called  by 
Messrs.  Bidyway.  The  original  resolution 
was  about  a  stop  at  a  time.    Either  ElU* 


^ 
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or  Simpson  seconded  the  amendment.  I  examin&tion  and  cross-examination  of  wit- 
did  not  hoar  Ellis  say  that  every  drop  of  nesses  fur  the  prosecution ;  the  opening 
blood  spilt  in  Biirslem  should  be  paid  speech  on  part  of  the  prosecution,  and  the 
back  with  interest ;  I  heard  him  say  some-  evidence  given  by  the  witnesses  examined 
thing,  but  would  not  swear  that  he  did  in  chief,  not  occupying  six  hours  of  that 
not  say  it.  The  meeting  was  dispersed  time ;  the  rest  of  the  time  has  been  taken 
by  the  soldiers.  np  by  the  cross-examination  of  the  defen- 
dants. In  the  course  of  these  cross-exa- 
Jaines  Livealey, — ^Examined  by  Cooper,  minations    the    principal    defendant  was 

I  am  a  potter  at  Shelton.    I  heard  the    g^""A*'f  fi  ^*^^^f „;l™'*ff  "l  7^'^H 

3?&  uTh  aid  ?th  V  Let^i  IT.  \  ^^  "^J of  jn^rude/ce  He  hL been 
historical    sermon;    it    began   with    the  I P?'™^**^     '„ "'*''«   mqmB.tion  into  the 

Saxons-eulogised  Alfred  ^  the  best !  ^'^fC' K^T  .^^ItTlTIi  XT /""'** 
monarch  this  conntry  or  the  world  ever  *S^if.*'itfc%»  vV„  j^'r?;  V°°'"']^'^'  f*""  «' 
had.    That  king  had  given  them  some  of   ??*?'*•  Mr  Etc7«.r«Z  J^o,Te»far  (and  compel 

their  best  institations.  and  had  paid  great  YZ^^^itlJlt  waf'!"^'  T*^*  '^^ 
attention  to  the  temporal  interests  of  the  *^.^*^*  °^  ^i'Si^I^'lJ^i^^*  *"**'"• 
poor  in  particular.    Se  divided  the  king-    ^^'P"*  '"**'  ^^^  domestic  affairs  of  a  poor 

Som  intoTonnties.  hundreds,  and  parishe!.  Sjli^f^^u'  ^^^JI^^ZJ^'T^'.'*'?  i*?* 
and  saw  that  the  priests  looke,\  to  the  r,,"^  w  th„Tf»?iit^  &  ^^  ^'  ^""^^ 
temporal  as  well  as  the  spiritual  welfare  ,  f/ifL^y  *^^  ^^^^  K7^1mm2°T^  *^ 
of  t^e  poor.  Gooper  spote  of  the  Hep-  !  "f*^  „?^°^HonS^^Kn J  l^f^r^  ^'  ^il*' 
tarchy  lad  the  Normin  Conqueet.  aid   merely  questions  about  his  relimous  be- 

gave  ^William    the    Conquero?    a    very    ^f'  ^^^t '""^Hili^^Tl*"^  "'"°!J 

SifTerent  character.    He  did  not  attend  to    ?^**  »  V^f  S^^j^''!! J^^  I'T  ^""J^^^ 

m  a  pamiul  service,  where  he  has  firmly, 

honestly,  and  bravely  discharged  his  duty ; 

the  defendant  has  been  permitted  to  recall 

a  witness  who  came  fainting  into  Court, 

sent  for  by  us  from  the  Potteries  to  vindi- 


his  subjects,  but  filled  the  country  with 
Frenchmen  who  took  the  emoluments  of 
the  country.  Cooper  dwelt  much  on  the 
profligate  habits  of  Charles  2  and  Henry  8, 
talked  about  Anne  Boleyn  and  Archbishop 


cate  his  character,  I  might  almost  say, 


was  a  hymn  sung  beginning 

"  God  save  John  Frost.'* 

Other  witnesses  gave  similar  evidence. 


Cranmer  who  pandered  to  the  vices  of  the    "^^v,^"  ""^17:  If '  ^tjA^ZATTl  ^{7* 
XT'  TT    >  JTi     ^r  r\^        IT*  1  XL    I  SLt  tne  mandate  oi  tne  aefenaant :  he  has 

King.    He  spoke  of  Queen  Fwstorut  as  the    ^^   ,i^^^  „    ^     ^  '  J  °^ 

most  virtuous  monarch  we  ever  had,  and    4.i,„  «.„,.   j„_  „i.  xv;. ,   "'"""'«-»•»;" 

said  a  great  deal  about  the  Charter,  but  I    **'®  S^t  day  of  <i,8  week  to  be  a§ain 

camiot  remember  particulars.  .^T.'llvfn^n  ^ff^^n^l'^r'^'J  "^^^^'J 

3.''j:'j!i-r.t?jf5^"-.^i^--  ^  *'^*'-  KJ'the  •de?4dSL^t"^oTr! 

plain  that  all  this  has  been  doneP  No, 
but  I  point  it  out  to  you.  and  I  point  it 
out  to  the  defendants  themselves,  for  the 
purpose  of  showing  how  false  and  how 
]^£Pi^y  unfounded  are  those  charges  which  repre- 

sent the  laws  of  this  country  as  made  for 
Talfourd :  Gentlemen  of  the  jury,  if ;  one  class  alone  or  as  administered  alone 
there  may  be  any  persons  who  may  have  |  for  that  class ;  for  I  verily  believe  that  no 
been  induced  to  adopt  the  notion  that  in  \  peer  of  the  realm  would  ever  have  found 
this  country  there  is  one  law  for  the  rich  I  m  any  court  of  justice  a  tenth  part  of  the 
and  another  for  the  poor,  and  the  laws  indulgence  or  regard  which  these  defen- 
were  made  for  the  benefit  of  tliat  class  dants  have  enjoyed.  And  why  is  this? 
who  are  chieflv  concerned  in  passing  them,  |  Because  they  have  stood  in  the  position  of 
I  think  that  tne  spectacle  which  this  long  parties  accused,  parties  accused  of  a  mis- 
trial has  exhibited  is  abundantly  sufficient  i  demeanor  only,  tne  punishment  for  which 
to  show  that  that  notion  is  as  false  as  it  if  a  conviction  should  follow  is  merely 
is  pernicious.  Without  intending  to  cast  fine  and  imprisonment,  but  yet  standing 
any  reflection  on  the  defendant  Mr.  Cooper  in  the  character  of  parties  accused,  their 
for  the  manner  in  which  he  has  conducted  |  persons  become  sacred,  and  the  utmost 
his  case,  I  may  be  permitted  to  say  that  \  indulgence  and  limit  is  given  to  them,  an 
from  first  to  last  the  ti'ial  of  this  cause  has  indulgence  which,  beyond  all  doubt,  has 
exhibited  a  spectacle  of  the  most  unex-  been  in  this  case  taken  advantage  of  to 
ampled  patience  and  calmest  endurance.  |  the  full.  How  diff(erent  would  have  been 
You  will  recollect  that  we  are  now  on  the  I  Mr.  Cooper^e  lot  if  unhappily  he  could 
ninth  day  of  this  most  tedious,  but  at  the  have  succeeded  in  that  which  I  feel  you 
same  time  important,  trial.  Six  days  and  |  must  ultimately  find  to  have  been  his 
a  half  of  that  time  have  been  passed  in  1  object,  that  of  introducing   a  scene   of 
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terror  and  the  reign  of  force  into  tbis    in  thete  speeches.    The  lesn&ed  aerjettas 
country !    How  diH'ereiit  wonld  have  been    proceeded  to  refer  to  the  eridenoe  as  m 
Mr.  CoojMir's  lot  if,  having  sacceeded  in    the  speech  of  Cooper  and  the  resohiiaaD 
establishing   by   these   mean:)  (which    he    carried  at  the  Huiley  meeting  on  Monday 
has  all  but  allowed  before  yon)  the  Char-    morning;  obeerring,   *'  Mr.    Coopa-  caSk 
ter  to  be  the  law  of  the  land,  and  esta-    George  Hemming*  to  move   a   resolntioB. 
blishing  that  had  cast  down  onr  venerable    He   introduces  this   frightfnJ    recolntion. 
institntioms  to  erect  new   ones  in    their  '  pregnant  with  every  species  ot  miserr  a^ 
place!     How  different  if  it  had  been  Mr.    crime  with  those  woras  of  Holy  writ,  to 
C(joper'8  lot,  as  well  it  might  have  been    speak  which  abnoet  seems  to  still  tlie  sool— 
(for  the  authors  of  tbese  changes  are  often  ,     Come  unto  Me  all  ye  that  are  irearjand 
the  first  victims),  to  have  stood  Iiefore  a  '  heavy  laden,  and  I  will  give  yon  reaL^ 
revolutionary  tribunal !    Do  you  believe  '  And  a  pretty  rest  the  resolution  prepares 
that    any    revolutionary    tribunal    would  ,  for  them  I    The  resolution  is,    ^*  That  all 
have  suti'ere<i   for  one  day  the  course  of    work  shall  cease  until  the  Charter  beeomes 
defence  which  has  been  indulgently  con-    the  law  of  the  land/*    Now  the  banner  is 
ceded  him  by  my  Lord  F    No,  a  short  trial  '  unfurled.    Now  the  act  is  done.     2^aw  the 
and  a  swift  execution  would  have  been  the    Chartist  proclamation  has  gone  forth  with 
lot  of  Mr.  Cooprr  and  his  friends,  if  they    starvation  upon  its  banner.    Before  there 
succeeded  in  clianging  the  face  of  things    have  been  strikes  for  wages.     They  will 
in  this  country  and  introducing  a  reign  of    not  get  yon  a  fair  day's  wa^s  for  a  fair 
force  and    terror.     I  confess,   therefore,    day's    work.      No ;     we    will     have    th* 
that  I  think  it  perhaps  as  well  that  all    Charter.     I  have  watched  my  opportunity, 
the  inconvenience  of  this  trial  has  been    I  have  waited  until  starvation   was  at  h^ 
Buffered.     I  think  it  is  well  that  the  busi-    proper  point.    Now  the  colliers  are   on 
uess  of  two  counties  has  been  deranged ;    strike ;    now  there  arc   thirty   thomand 
it  is  well  that  my  Lord  has  been  detained    men  on  strike  at  Wednesbury ;  now  that 
here  to  preside  over  this  trial  from  the    I    have     the    resolution    at    Manchester 
performance  of  other  duties ;  it  is  even    (Manchester  to  which  I  am  returning)  I 
well   that  you   should    have  been  taken    am  to  fan  the  flame,  and  yon  shall  strike 
from   your   fsmilies  and   homes   for  this    work  until  the  Charter  becomes  the  law 
long  time:  even  all  this  is  well,  if  by  such    of  the  land.      Strike  work!      Is  liiat  all 
a  spectacle  of  justice,  in  the  very  eyes  of   which    is    intended?     Is   nothing    mors 
those  who  call  themselves  Chartists,  they    intended  than  that  *'we,  the  pe<^>le  who 
may  learn  to  love  and  revere  those  inuti-  \  pass  it,  and  others  who  might  concur  in 
tut  ions  which  havo  so  long  protected  and    it,  will  remain  without  work  and  seek  oar 
sustained  us.    If  so,  they  will  not  have  '.  bread  as  we  may,  to  be  fed  by  the  raveoa 
made  their  defence,  nor  will  my  Lord  and  1  or  charity?  "      Oh,  no !     J^hat  followed 
you  have  endured  what  you  have  encoun-  \  within    an    hour    and   a  half   after    the 
tered  during  these  nine  days,  in  vain.  <  resolution  was  passed,  and  with  the  con- 

[Counsol  reviewed  the  evidence  at  great  ;  currence  of  Mr.  Cooper,  shows  that  the 
length.]  '  resolution  did  not  only  mean  *'  we  will 

The  defendant  has  called  several  wit-  |  cease  from  work  '*  but  it  meant  '*  all  woik 
nesses  who  stated  they  heard  nothing  but ;  shall  cease.  We  will  go  to  those  who  are 
peace,  law,  and  order.  The  defendant,  it  ,  still  striving  to  ^in  bread  for  their  chil- 
would  appear,  introduced  peace,  law,  and  \  dron  and  we  will  turn  them  out  by  our 
order  on  all  occasions ;  and  accordingly,  i  power  and  tyranny  and  by  our  injustice.*' 
at  Longton,  he  says,  '*  You  see  there  those  |  Yes,  gentlemen,  it  is  robbery  of  the  worst 
pampered  bishops,  but  I  don't  say  a  word,  i  kind ;  it  is  the  robberj'  of  the  poor  man  of 
— '  Peace,  Law,  and  Order ' — You  see  i  his  all  (for  labour  is  the  poor  man's  alOt 
soldiers ;  there  are  only  ten  to  every  |  and  well  does  it  become  those  who  rspre* 
town ;  they  are  not  strong  enough  to  |  sent  labour  as  the  som'ce  of  all  human 
resist  you,  but — 'Peace,  Law,  and  Order.*  |  wealth  to  go  to  the  poor  man  and  by  their 
You  heard  what  Jesue  Chnst  was  (and  i  terror  and  force  turn  him  out  from  that 
then  there  was  a  question  asked  for  the  |  work  by  which  his  family  is  sustained, 
vulgar  as  to  whether  Jesus  Christ  went  \  Talk  of  liberty — talk  of  freedom — of  the         j 


out  hunting),  but  you  are  starving,  *  Peace, 
Law,  and  Order.'  I  have  been  to  Wed- 
nesbury. I  have  addressed  thirty  thousand 
colliers,  and  they  are  all  for  Peace,  Law, 


democratic  lamp  which  is  sometimes 
cast  down  to  the  earth,  only  to  be  exalted 
on  high.  There  never  was  by  Eastern 
despot,  a  Nero  or  a  Henry  8,  nay  more, 
and  Order."  Why,  from  such  professions  I  there  never  was  by  a  worse  tyranny  pro- 
one  would  suppose  that  these  were  ceeding  from  a  revolutionary  tribunal,  ! 
voluntary  associations  for  the  diffusion  of  ,  there  never  was  an  act  of  tyranny  from  i 
peaceful  habits ;  but  how  these  angels  i  man  towaitls  his  fellow  man  committed  ! 
were  turned  into  something  like  demons    more  shamefully  or  more  foully  than  that 


the  jury  had  no  explanation    excepting 


act  which  that  resolution  embodies,  and 


X 
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which  the  acts  of  that  day  enforced. 
What  are  poor  Englishmen  to  do  if  they 
are  not  to  go  to  the  parish  when  they  have 
ceased  work  ?  Why,  if  such  a  resolution 
did  Slot  in  plain  terms  tell  them  to  steal, 
and  to  burn,  and  to  riot,  it  told  them  by 
action  which  was  written  in  their  hearts 
in  characters  of  flame  that  they  must  act 
in  this  manner,  and  deeply  responsible 
was  he  who  recommended  it  for  the  con- 
sequences. 

uooper  denies  haying  placed  in  juxtaposi- 
tion the  declaration  that  there  were  only 
ten  soldiers  to  every  town  with  the  exhorta- 
tion not  to  work  till  the  Charter  was  the  law 
of  the  land,  but  he  does  not  deny  that  he 
said  this,  "  That  if  one  tenth  part  of  the 
jKJpulation  would  turn  out  in  one  day  for 
the  Charter,  the  Charter  would  become 
the  law  of  the  land."     How  P     Not  by 
election,  because  there  are  nine  to  one 
against  Mr.  Coopei'*8  own  principle.     Is 
this,  I  should  like  to  know,  the  doctrine 
of  the  advocates  of  universal  suffrage? 
This  is  an  old  community,  with  families 
to  which  people  are  tied  by  affectionate 
regard,    with     institutions    which    have 
commanded  their  veneration  from  their 
earliest   childhood,   with  patrons    whom 
they  love,  and  with  masters  whom  they 
revere ;  is  it,  I  ask,  proposed  that  only 
one  tenth  of  the  population  shall  put  all 
this  down,  and  establish  a  new  state  of 
things  upon  the  ruins  of  the  present  sys- 
tem in  tnis  country  ?    Is  that  freedom  P 
Is  that  elective  government,  gentlemen  P 
Mr.    Cooper  is  not  so  inconsistent   as  to 
think  that  by  mere  moral  power  and  de- 
monstration one  tenth  of  the  population 
could  effect  such  a  change  in  things.    !No, 
the  proposition  was,  with  conspiracy  and 
sedition  for  their  guide,  to  strike  awe  and 
terror  into  the  hearts  of  the  people,  and 
in  the  absence  of  the  soldiers  to  have  the 
Charter  the  law  of  the  land.     I  can  only 
say  that,  if  that  resolution  with  these  ex- 
pressions can  be  connected  with  a  con- 
spiracy, it  is  as  great  an  overt  act  of  high 
treason  as  ever  was  committed  short  of 
a  direct  attack  on  the  sovereign  of  the 
countiy.    What  is  the  result  ?     The  reso- 
lution is  no  sooner  passed  than  from  that 
very  meeting,  with  the  same  certainty  as 
the  stream  on  the  hill  descends  from  the 
fountain  which    nourished   it — with    the 
same  instantaneous  effect  that  the  bullet 
from  the  pistol  follows  the  movement  of 
the  hand  that  pulls  the  trigger — ^with  the 
same  connection  of  cause  and  effect,  down 
falls    the    lava    stream,   down    comes    a 
torrent  of  men  from  the  mount  on  which 
Cooper  addressed  the  excited  multitude, 
and  they  instantly  begin  the  work  of  de- 
struction.   Any  man  who  dared  to  be  in- 
dustrious, any  man  who  plied  the  shuttle, 
any  man  who  dared  to  raise  a  little  coal, 


was  immediately  attacked  by  these  friends 
of  liberty.    Then  followed  the  destruction 
of  the  Police  OflBce,  the  Court  of  Requests, 
and  next,  the  last  awful  consequence  of 
Sunday's  sermon,  the  destruction  of  the 
house  of  Dr.  Valot  at  Longton.     iCooper 
never  directly  advised  the  attack  on  Dr* 
Vale's  residence.    No  doubt  he  designedly 
eulogised  the  character  of  the  rev.  gen- 
tleman, but  the  tendency  of  his  remarks 
was  to  induce  the  mob  to  destroy  the  resi- 
dences of    Br.    Vale  and    Mr.  Aitkens.J 
And  as  to  his  protestations  of  **  jpeace,. 
law,  and  order  "  at  Crown  Bank  the  same 
evening,  a  man  engaged  in  administering 
a  deadly  poisonous  draught  might  just  as- 
well  have  exclaimed  **  health."    Gentle- 
men, the  defendant  Cooper  promised  us^ 
that  he  would  show  that  the  members  and 
agents  of  the  Anti-Corn  Law  League  were 
the  originators  of  these  most  afflicting 
outrages  in  the  Potteries.     Gentlemen, 
there  has  not  be^n  a  tittle  of  evidence 
produced  in  proof  of  that  assertion.     I  do 
not  stand  here  to  defend  Messrs.  Bidgway, 
nor  have  I  any  sympathies  with  the  mem- 
bers  of  the  Anti-Corn  Law  League.    If, 
as    stated  in    that  able  publication  the 
Quarterly  Review,  such  statements  as  Mr» 
Cooper  quoted  have  been  uttered,  then  I 
say  the  parties  giving  utterance  to  those 
statements  ought  to  answer  for  it.     The 
only  time    when  I  have  said    anything 
about  the  Corn  Laws  was  in  this  place, 
when  I   was  addressing   the  jury   upon 
some  exciting  language  in  a  local  news- 
paper.    I  then  took  occasion  to  say,  and  I 
now  repeat  it,  that  of  all  such  subjects  in 
the  world  to  which  popular  passion  should 
be  the  last  direotea,  and  which  ought  to 
be  inquired  into  after  statistic  examina- 
tions with  calm,  philosophic  thought,  that 
question  as  to  the  restriction    or   non- 
restrictions    imposed    upon   the    food  of 
man,  was  the  question  of  all  others  upon 
which  agitation  ought  to  be  deprecated, 
and  I  said  then,  quoting  a  celebrated  Irish 
orator   (Ciirran),   that  **  tumult    and  se- 
dition had  made  many  a  rich  man  poor, 
but  they  never  yet  made  a  poor  man  rich." 
With  respect  to  Mr.  Cooper;  1  will  say  no 
more  than  I  am  sorry  to  see  a  man  who 
was  bom  to  better  hopes,  if  his  account  of 
himself  be  correct  (and  I  have  no  reason 
to  doubt  it),  I  am  sorry  to  see  that  such  a 
man  should  have  been  tempted,  perhaps 
by   over-weening   vanity,   to    mingle    in 
scenes  like  these,  and,  sprung  from  the 
people  himself,  to  use  his  powers  to  mis- 
leaa  and  betray  them.    I  snail  be  glad  to 
know  (because  this  indictment  does  not 
consign  him  to  a  felon's  disgrace  or  a 
felon's  punishment)  that  in  after  life  Mr. 
Cooper  has  employed  his  powers  in  making 
reparation  to  society  for  the  mischiefs, 
which,  I  believe,  he  has  done  it.    Your 
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province,  however,  under  the  direction  of  men  to  agree  to  desist  from  working  for  the 
mv  Lord  will  be,  I  believe,  to  say  wbetber  parpose  of  obtaining  an  advance  of  wages, 
all  or  any  of  these  defendants  are  gn^ilty  neither  was  it  unlawful  for  them  to  agree 
of  the  conspiracy  *  laid  to  their  charge.  amongthemBelves  to  support  each  other  for 
There  are  many  little  circumstances  which  the  purpose  of  obtaining  any  other  lawful 
1  have  omitted*.  I  have  made  the  remarks  object ;  and  then,  if  the  establishment  of 
which  seem  to  me  to  arise,  first,  upon  the  the  Charter  were  a  lawful  object,  and  tbe 
outworks  of  the  case  (those  parts  which  means  proposed  for  effecting  that  object 
are  collateral  to  it,  and  not  dependent  on  were  lawful,  he  could  not  see  that  the 
it)  and  then  upon  its  main  and  great  adoption  of  such  means  by  the  men  was 
features.  The  result  now  is  with  you.  I  criminal,  and,  therefore,  he  could  not  see 
do  not  ask  you  to  strain  the  law.  I  do  see  how  it  could  be  criminal  in  others 
not  desire  to  see  my  Lord  straining  the  honestly  and  peaceably  to  advise  and 
law,  or  you  distorting  the  facts  for  one  encourage  their  adoption.  Bot  if  the 
moment  from  any  feeling  you  may  have  obvious  peril  of  such  an  experiment  was 
of  the  moral  guilt  of  some  of  the  parties  such  as  to  convince  the  jury  that  the  de- 
concerned  in  these  transactions.  I  would  defendants  contemplated  and  intended, 
rather  that  the  defendants  were  acquitted  through  the  pressure  of  distress  from  a 
(be  the  consequences  of  their  acquittal  simultaneous  cessation  of  all  work,  to  pro- 
good  or  evil)  rather  than  I  would  have  the  duce  discontent,  tumult,  and  outrage,  and 
sacred  majesty  of  justice  violated  by  in-  through  the  operation  of  such  results  to 
troducing  into  it  any  unholy  passions.  It  press  on  the  Government  the  adoption  of 
would  be  better  —  better  far  —  that  this  '  the  Charter,  then  the  charge  of  this  in- 
great  constitution  of  ours,  which  has  not,  dictment  would  be  made  out. 
in  my  judgment,  as  is  supposed  by  Mr.  The  learned  judge  then  went  throagh 
Cooper,  degenerated  from  some  state  of "  the  evidence  at  great  length. (a)  With 
ideal  perfection,  and  lost  its  first  popu-  '  regard  to  turning  out  the  hands  at  Mr. 
lar  claims;  but  I,  believing  it  to  be  a  £t<7<7toay'«,  Coop«r  alleged  that  Mr.  JStrf^Tu^ay 
constitution  which  has  risen  slowly  but  •  did  not  object.  The  question,  however, 
surely,  blending  together  the  elements  of  was  not  what  Mr.  Bidgway  would  object 
greatness,  of  goodness,  and  of  power  under  ,  to,  even  if  there  were  any  truth  in  the 
the  auspices  of  Heaven — I  would  rather  '  allegation,  but  ifhat  his  men  would  object 
that  this  constitution,  with  all  the  genius  to,  and,  if  the  men  were  quietly  at  their 
which  inspired  and  the  wisdom  and  virtue  work,  and  were  willing  to  continue  t^eir 
which  fostered  it,  should  pass  into  desola-  work,  and  a  mob  of  people  went  and  by 
tion  and  decay  than  that  a  single  wound  terror  or  force  compelled  them  to  desist 
should  be  inflicted  on  it  by  this  trial.  You  from  work,  that  meeting  was  an  unlawful 
have  exhibited  in  the  course  of  a  long  trial  I  meeting ;  and,  if  that  was  recommended 
a  degree  of  patience  and  attention  which  ^  by  the  defendant  Cooper,  and  was  the 
have  scarcely  ever  been  exhibited,  and  result  of  a  previous  conspiracy  between 
certainly  never  exceeded  from  the  days  of  |  him  and  the  other  defendants,  or  between 
the  great  monarch  to  whom  Mr.  Cooper  in  ,  him  and  any  other  persons,  then  that  would 
the  innocent  part  of  his  lectures  referred,  satisfy  the  charge  upon  the  indictment. 
If,  upon  the  whole,  you  think  that  these  !  The  meeting  at  Hanley  took  place  on  the 
defendants  have  been  in  part  or  in  whole  i  evening  of  Monday,  the  15th  of  August, 
the  innocent  instigators  of  the  mischief  That  was  after  Cooper  had  heard,  not  only 
which  ensued,  or  that  part  of  the  mischief  of  the  turning  out  of  the  hands,  bat,  of 
of  the  mob  might  have  possibly  gone  .  some  at  least  of  the  acts  of  violence  and 
further  than  their  wishes ;  if  you  doubt  as  outrage  that  had  been  committed.  Yet  he 
to  that,  then  whatever  the  consequence  |  went  to  the  meeting  in  the  evening,  and 
may  be  you  will  pronounce  a  verdict  of  gave  out  these  words,  and  set  the  tune  : — 
acquittal,  but  if  the  evidence  leads  you  to        uj^e  Lion  of  Freedom  is  loosed  frum  hts 


a  clear  and  undoubted  conviction  of  their 
guilt,  and  if,  judging  of  them  by  their 
words  and  actions,  you  are  led  to  that 
conviction,  then,   although  you  are  not 


den, 
And  we'll  rally  round  him  again  and  again." 

The  jury  were  to  say  with  what  in- 


admitted  to  their  conclave,  I  am  sure  you  \  l^J^^l^^  ^?i^_^^^Pv?®,  *A^**i.  Y?!  ? 
will  do  your  duty  fearlessly.  Whatever 
the  result  may  be,  the  countiT^  will  have  to 
thank  you  for  the  greatest  patience,  for- 
bearance, kindness,  and  indulgence  ever 
granted  to  parties  in  any  cause. 

SUHHING  OP. 

Ebskine,  J.,  in  summing  up,  gave  it  as 
his  opinion  that,  as  it  was  not  unlawful  for 


by  him  after  all  he  knew  of  the  c 

(a)  "The  judge  first  told  the  jury  that 
should  not  read  to  them  that  part  of  his  n, 
which  recorded  the  evidence  that  1  was  pre* 
at  the  fires,  unless  they  wished  it  to  be  n 
but  should  write  Mistake  on  all  the  pages 
stead.  The  jury  conferred  together  for  a 
minutes,  and  desired  him  to  write  Mistake 
Cooper's  Life,  p.  230. 


^ 
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duct  of  persons  whom  ho  might  very 
natnrally  suppose  to  be  those  whom  he 
had  addressed  in  the  morning,  and  who, 
if  he  were  honest  in  his  directions  to  them 
to  keep  the  peace  as  sworn  to  by  his 
witnesses,  had  either  misunderstood  him, 
or  had  disregarded  everything  that  he  had 
said.  But  the  defendant  had  read  to  them 
the  whole  of  what  he  had  given  out,  and 
had  stated  that  it  was  innocent,  being  only 
a  song  in  the  praise  of  0^  Connor. 

[Having  gone  through  the  whole  of  the 
evidence,  the  learned  judge  continued :  ] 
These  are  the  witnesses  on  the  part  of  the 
Crown  and  on  the  part  of  the  uefendants, 
and  you  have  now  to  form  your  conclusion 
upon  the  whole  of  the  evidence.  Before  I 
leave  you  to  draw  that  conclusion,  I  shall 
only  make  some  remarks  upon  the  topics 
to  which  I  alluded  to  when  I  referred  to 
the  evidence  of  Abington.  1  told  you  that 
Ahington  had  been  cross-examined  as  to 
some  resolution  that  had  taken  ploxie  in 
London  by  persons  calling  themselves  the 
Anti-Corn  Law  Leaguers,  or  Corn  Law  Re- 
pealers, and  that  he  had  denied  that  any 
such  resolutions  had  passed  in  his  presence. 
In  the  course  of  an  address  maoe  to  you 
by  the  defendant  Cooper  ^  he  alluded  to 
those  resolutions,  and  he  alluded  to 
speeches  supposed  to  have  been  made  by 
certain  members  of  Parliament  and  others, 
professing  to  be  desirous  for  the  repeal  of 
the  Com  Laws,  in  which,  it  is  suggested 
that  the  most  violent  language  was  em- 
ployed, and  that  it  is  to  that  language,  and 
not  to  the  conduct  of  the  defendants  or  to 
the  language  employed  by  them,  that  the 
outrages  in  the  Potteries  were  due.  Now, 
the  way  in  which  such  evidence  could  be 
appliea  is  this :  that,  if  the  language  em- 

Sloyed  by  the  defendants  had  been  in  any 
egree  equivocal,  or  if  the  opposing  testi- 
mony of  the  witnesses  on  the  part  of  the 
Crown,  and  the  witnesses  on  the  part  of 
the  defence,  had  left  your  minds  in  any 
state  of  balance — then  the  conduct  that 
immediately  followed  the  meeting  at  which 
those  speeches  were  made,  might  have 
been  referred  to  as  corroborating  the  in- 
terpretation  put  upon  those  speeches  by 
the  witnesses  for  the  Crown ;  and  the  de- 
fendant himself  in  his  address  to  you, 
said,  But  it  may  be  asked  how  happened 
it,  if  those  speeches  were  all  for  peace, 
kw,   and  order,  that,  immediatelv  those 
peeches  were  made,  nothing  took  place 
>ut  torbulence,  outrage,  and  disturbance  P 
Ajid,  therefore,  it  was  a  legitimate  course 
for  him  to  pursue  to  show  that  the  outrages 
that  had  taken  place,  that  the  violence 
which  had  been  exhibited,   and  the  de- 
(truction  of  proj^erty  which  followed,  were 
lot  the  result  of  anything  that  had  been 
{tated   at  those  meetings,   but  were  in 
onseqnence   of  inflammatory    language 
o    f74S2. 


used  either  in  speaking  or  writiuff  by 
other  persons ;  and,  if  it  could  have  Doen 
proved  that  either  the  language  or  the 
substance  of  these  resolutions,  or  of  those 
speeches  to  which  reference  is  made  had 
been  published  and  circulated  in  the  Pot- 
teries just  before  this  time,  or  about  the 
time  when  these  transactions  took  place, 
then  that  would  have  afforded  some  answer 
to  the  inference  which  it  is  supposed  might 
otherwise  have  been  drawn  from  the  coin- 
cidence of  the  tumults  having  followed 
the  speeches  of  the  defendants.  But  no  such 
evidence  has  been  given ;  the  only  pub- 
lication which  ha3  been  named  is  the 
QuoA'terhj  Review  which  has  been  published 
since  that  time,  and  nothing  nas  been 
shown  to  have  been  published  in  the 
immediate  neighbourhood  of  this  place, 
and,  therefore,  all  that  part  of  the  de- 
fendant's address  entirely  fails. 

But  he  sought  to  employ  it  for  another 
purpose,  and  for  that  purpose  it  is  not 
available.  He  sought  to  employ  it  in  this 
way,  Why  if  Mr.  Cohden  and  the  other 
persons  I  nave  named  have  been  permitted 
to  use  language  like  this,  which  is  more 
likely  to  inflame  the  passions  of  the  people 
than  anything  I  have  been  proved  to  have 
said,  and  have  been  allowea  to  use  it  with 
impunity,  and  to  the  knowledge  of  the 
very  government  now  prosecuting  me, 
how  can  they  have  any  right  to  charge  me 
with  sedition,  which  is  for  something  done 
to  brin^  them  into  hatred  and  contempt, 
when  they  have  shown  by  their  conduct 
that  no  such  inference  is  to  be  drawn  from 
the  employment  of  that  language?  And 
he  used  the  argument  that  the  G-overnment, 
who  were  the  subject  of  these  attacks 
were  the  proper  persons  to  put  their  own 
interpretation  on  the  language  employed ; 
and  that,  if  they  did  not  consider  that 
language  seditious,  it  was  not  for  you,  the 
jury,  to  determine  so,  and,  therefore,  you 
could  not  convict  him  of  seditious  lan- 
guage on  that  ground.  Kow  that  is  noc  a 
sound  argument,  because,  if  he  could  have 

E roved  tluit  language  like  that  which  has 
een  heard  had  been  employed  elsewhere 
than  in  the  House  of  Commons,  and  had 
been  so  employed  to  the  knowledge  of  the 
Government,  and  the  Government  had 
notwithstanding  abstained  from  prose- 
cuting these  parties,  it  would  have  afi'orded 
no  answer  to  this  prosecution ;  because, 
although  the  Government  may  be  wrong 
in  not  prosecuting  one  set  of  offenders, 
and  yet  prosecute  another,  yet  it  still 
affords  no  defence  whatever  to  a  charge  of 
this  nature,  any  more  than  it  would  to  a 
crime  of  any  other  description.  Would  it 
be  any  answer,  if  a  man  were  charged 
with  felony,  to  say  that  he  could  show 
that  other  persons  had  committed  offences 
of  the  same  sort,  and  had  not  been  pro- 

T  T 
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Becutod  ?    It  might  have  afforded  in  the 
case  of  an  iguorant  man  a  plea  for  miti- 
gating punishment,  under  the  idea  that 
he  did  not  know  that  to  bo  wrong  which 
others  had  been  permitted  to  perpetrate 
with  impunity,  but  it  atibrds  no  shadow 
of  defence  to  the  jury.     The  jury  are  to 
judge  of  the  efl'ect  of  every  speech,  letter, 
and  document  which  is  brought  in  evidence 
for  the  purpose  of  showing  that  defama- 
tory or  seditious  language  has  been  used, 
and  they  are  to  decide  whether  the  lan- 
guage is  such  as  the  law  describes  as  sedi- 
tious, viz.,  whether  its  effect  is  to  bring 
the  Crown,  the  Government,  and  the  laws 
of  the  country  into  hatred  or  contempt, 
and  if  they  think  that  that  is  the  ctlect  of 
the  language,  and  that  the  language  was 
used  for  that  purpose,  how  the  Govern- 
ment may  have  treated  similar  language 
cannot  affect  the  question.     You  will  have 
to  take  the  whole  of  this  case  into  your 
serious    consideration.      You    will    have, 
first  of  all,  to  form  your  opinion  on  the 
different  speeches  which  have  been  men- 
tioned by  the  several  witnesses;  to  make 
up  your  minds  as  to  the  character  of  each 
speech  in  succession ;  and,  when  you  have 
done    that,    you    are    to    ask    yourselves 
whether,  from  the  language  employed  by 
the  diH'erent  defendants  in  those  speeches, 
you  are  satLsfied  that  their  object  was  to 
uicite  the  people  to  acts  of  violence  of  any 
description,  whether  for   the   purpose  of 
turning   out  the   colliers  by  force  or   in- 
timidation, or  whether  for  the  purpose  of 
committing    any    of   those    outrages,    or 
whether  the  object  of  those  speeches  was 
that  which  is  avowed  by  the  defendants 
themselves,   for  the  purpose  of  inducing 
the  workmen  to  abstain  voluntarily  from 
work  until  the  Charter  should  become  the 
lajv'  of  the  land.     And,  if  you  should  come 
to  the  latter  conclusion  that  there  is  no- 
thing  more   in   the   speeches   than   what 
might  be  fairly  attributed  to  a  declaration 
of  their  wish  that  labour  should  voluntarily 
cease  till  the  Charter  became  the  law  of* 
the   land,  you  will    have   then   to  ascer- 
tain from  the  evidence  whether  }ou  are 
satisfied  that  that  was  the  puipose  of  the 
defendants,  or  whether  their  purpose  was, 
by  turning  those  hands  out  of  employ,  and 
keeping  tliem   out    of    employ,   to    i*aise 
tumults,  or  such  a  force  in  the  country  as 
would    intimidate   the   Government    and 
compel  them  by  terror,  and  not  by  Gound 
reason  and  conviction,  to  adopt  the  Charter 
as  the  law  of  the  laud.     Because,  if  the 
object  of  the  defendants  was  to  raise  large 
bodies  of  men  for  the  purpose  of  spreading 
terroi  and  intimidation,  then  their  object 
was  an  unlawful  one  ;  such  assemblies  for 
such  a  purpose  would  be  imlawjul  assem- 
blies, and  those  who  combined  and  con- 
spired to  produce  those  assemblies  would 


be  guilty  of  unlawful  conspiracj.  And 
then,  if  you  Bhould  come  to  the  conclusion 
that  those  ppeeches  were  made  by  the 
several  defenoants  for  the  purpoee  of  in- 
citing the  people  to  such  conduct  as  I  havB 
described,  you  will  have  to  say  wheth^ 
that  was  the  isolated  conduct  of  each  de- 
fendant independent  of  any  previous  com- 
bination or  conspiracy  for  that  purpose,  or 
whether  it  was  the  result  of  that  con- 
spiracy. The  defendants  avow  that  they 
have  conspired  bo  far,  but  innocently  con- 
spired, for  the  purpose  of  procuring  the 
Charter  peaceably  and  qiHetly  and  without 
the  employment  of  intimidation  or  force, 
all  further  conspiracy  they  deny.  You 
will  hare  to  say  whether,  from  the  conduct 
of  these  several  parties  at  these  trans- 
actions, you  are  satisfied  that  they  have 
combined,  not  only  for  the  pturpose  of 
procuring  the  establishment  of  the  People's 
Charter  as  a  part  of  the  law  of  the  land  by 
peaceable  ana  lawful  means,  but  whether 
they  have  also  conspired  and  combined  to 
procure  its  being  established  as  part  of 
the  law  of  the  land  by  tumult,  by  violence, 
and  by  unlawful  moans.  You  will  take 
the  whole  case  into  your  considerution, 
and  give  such  a  verdict  as  you  think  the 
evidence  will  warrant,  remembering  al- 
ways that  in  this  case,  as  in  every  other 
charge  of  a  criminal  nattire,  it  is  for  the 
Crown  to  make  out  an  offence  to  the  satis- 
faction of  the  jury,  and  that,  if  any  fair  or 
reasonable  doubt  be  left  in  the  minds  of 
the  jury  as  to  the  guilt  of  all  or  either  of 
the  defendants,  then  they  oueht  to  have 
the  benefit  of  that  doubt;  but,  if  the 
evidence  clearly  satisfies  you  that  they  are 
guilty,  then,  and  then  only,  will  you  say 
so  by  your  verdict. 

The  jury  returned  a  verdict  of  guilty, 
but  recommended  Capper  to  mercy. 

Cooper:  I  trust  your  Lordship  will 
allow  me  to  express  my  sense  of  your  ex- 
treme kindness  during  this  trial ;  I  feel  in 
reality  that  you  are  an  Ershhie, 

The  learned  judge  interrupting  Cooper, 
desired  him  to  refrain  from  such  remarks. 

Cooper :  I  hope  your  Lordship  will  for- 
give whatever  little  petulance  I  may  have 
displayed  in  moments  of  excitement.  I 
beg  to  thank  the  gentlemen  of  the  jury 
also. 

May  4,  1843. 
Court  of  Queen's  Bench  at  WestL 

Before  Lord  DENMAif,  L.C.J.    "^ 
Coleridge,  and  Littledalb,  JJ 

The    defendants    were    called 
judgment. 

The  notes  of  the  evidence  havii 
read. 

Lord  Denman,  L.C.  J. :  Have  the 
dants  any  affidavits  to  put  in  ? 
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The  defendant  Cooper  put  in  an  affida- 
vit,(a)  which  the  officer  of  the  Court  pro- 
ceeded to  read.  It  stated  that  the  evidence 
at  Stafford  related  chiefly  to  speeches  and 
acts  alleged  to  have  been  spoken  and  done 
by  the  defendants  and  others ;  that  these 
arose  from  the  fact  of  the  manufacturers' 
intention  to  reduce  the  wages  of  the  work- 
men ;  that  at  that  period  great  latitude  of 
speech  had  been  allowed  by  theGovernment 
to  the  magistracy  and  other  wealthy  per- 
sons, and  that  their  language  was  stronger 
than  that  used  by  the  defendtrnts.  There 
had  been  published  at  Manchester  a  paper 
called  the  Anti-Bread  Tax  Circular,  with 
the  sanction  of  the  Anti-Corn  Law  League, 
of  which  many  of  the  magistrates  were 
members.  The  officer  was  proceeding  to 
read  extracts  from  this  publication  set  out 
in  the  affidavit 

Lord  Denman,  L.C.J. :  I  hope  the  affi- 
davit does  not  contain  much  matter  of 
that  kind,  because  it  does  not  bear  any 
application  to  the  case;  it  can  only  be 
wanted  to  show  the  kind  of  language 
which  has  been  used,  but  the  Court  can- 
not permit  libels  against  others  who  are 
not  present  to  be  placed  on  the  files  of  the 
Court. 

Cooper:  I  and  my  venerable  friend 
{Richards)  shall  feel  much  ag^xrieved  if  wo 
are  not  allowed  to  have  the  affidavit  read. 

Lord  Denman,  L.C.J. :  We  are  not  try- 
ing other  parties,  and  the  misconduct  of 
others  is  no  justification  of  the  acts  of  the 
defendants.. 

Cooper :  It  is  our  feeling  that  we  were 
not  the  guilty  parties,  but  that  other  per- 
sons were  who  have  not  been  indicted. 

Lord  Denman,  L.C.J. :  That  has  nothing 
to  do  with  inciting  to  sedition. 

Cooper:  We  must  beg  the  Court  to 
allow  the  affidavit  to  be  read. 

Lord  Denman,  L.C.J. :  You  may  have 
the  benefit  of  the  argument  without  the 
Court  hearing  that  read  which  is  particu- 
larly offensive,  and  perhaps  may  be  se- 
ditious. 

Cooper:  We  feel  it  hard  that  we  as 
working  men  should  be  indicted,  while 
those  who  are  great  in  the  land  are  suf- 
fered to  go  free.  It  afjpears  to  us  to  be 
something  like  screening  the  rich ;  it 
seems  like  one  law  for  the  rich  and 
another  for  the  poor.    If  the  affidavit  is 

t  read  I  shall  feel  it  to  be  unjust.     We 

ere  so  perpetually  interrupted  at  Stafford 

lat  we  did  not  expect  such  treatment  in 

Js  Court. 

Lord  Denman,  L.C.J. :  That  might  have 

jd  you  to  expect  it. 


(a)  This  affidavit  is  printed  in  the  report  of 
cargus  O'Connor's  trial  at  Lancaster  (above 
935)  published  bv  himself. 


Cooper:  The  persons  in  authority  to 
whom  the  poor  look  up  have  not  Deeu 
prosecuted  oy  the  Government,  while  the 
working  men  have  been  indicted. 

Lord  Denman,  L.C.J. :  If  you  choose  to 
put  forward  a  general  statement  to  that 
effect  there  will  be  no  objection,  but  the 
whole  of  our  time  is  not  to  be  taken  up  in 
hearing  libels  charged  on  other  parties 
not  before  the  Court. 

Cooper:  The  affidavits  are  so  arranged 
as  to  form  a  scries  of  extracts  showing 
the  parties  who  were  to  blame.  My  argu- 
ment is  that  the  Government  being  aware 
of  this  had  tolerated  it  to  such  a  degree 
as  to  amount  to  a  sanction. 

Lord  Denman,  L.C.J. :  That  mav  be 
stated  in  general  terms  in  the  affidavit, 
but  the  Court  will  not  permit  the  affidavit 
in  its  present  state  to  be  put  upon  the  files 
of  the  Court. 

Cooper:  I  feel  a  strong  reluctance  to 
take  the  affidavit  back ;  it  would  appear 
like  assenting  to  an  injustice. 

Lord  Denman,  L.C.J. :  I  will  not  allow 
the  affidavit  to  be  read.  If  you  do  not 
choose  to  alter  the  affidavit,  you  may  ad- 
dress the  Court  in  mitigation  of  punish- 
ment. 

Cooper:  Then  I  cannot  defend  myself, 
and  I  might  as  well  sit  down  at  once. 

Lord  Denman,  L.C.J. :  Sit  down  at 
once,  then,  if  you  do  not  choose  to  address 
the  Court  in  mitigation;  we  give  you  the 
opportunity  if  you  think  proper. 

The  defendant  Richards  having  ad- 
dressed the  Court,  Cooper  followed. 

Had  the  affidavit  been  admitted  it 
would  have  alleged  that  they  had  erred, 
if  at  all,  in  following  a  precedent  set  thorn 
by  the  Anti-Corn  Law  League,  and  tole- 
rated by  the  Government.  He  knew  it 
had  been  observed  by  the  judges  that  the 
conduct  of  the  Anti-Corn  Law  League 
was  no  justification  for  his  aged  friend 
and  himself.  If  the  League  broke  the 
law,  it  gave  others  no  right  to  do  the  same ; 
and  he  knew  that  more  than  one  judge 
had  said  that  if  the  League  had  done  that 
which  had  been  alleged  against  it,  the 
parties  ou^ht  to  have  been  indicted,  and 
that,  if  indicted,  they  would  be  convicted. 
But  so  far  from  saying  that  the  League 
broke  the  law,  his  friend  and  himself 
argued  that  they  were  following  the  ex- 
ample of  men  in  office,  and  they  must  be 
keeping  the  law,  not  breaking  it.  It  waa 
impossible  that  the  common  people  could 
be  at  all  aware  that  it  was  wrong  to  imi- 
tate those  above  them.  The  defendant 
referred  to  criticisms  upon  the  acts  of  the 
Government  in  the  Anti- Corn  Law  CiroU' 
lary  the  Morning  Chronicle ,  the  Globe,  and 
other  papers,  as  being  couched  in  lan- 
guage i'ar  more  infiammntory  than  they 
had  used.      After  thanking  Lord  Chief 
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Justice  Tindal  and  the  judge  who  bore 
the  honoured  name  of  Erahine  for  the 
kindness  and  urbanity  ho  bad  received  at 
their  hands,  Cooper  again  complained  of 
the  unequal  treatment  which  was  meted 
out  to  the  Chartists  and  to  the  Anti-Corn 
Law  League.  In  the  Quarterly  Review 
and  the  Times,  &c.  it  had  been  stated 
that  the  Anti-Corn  Law  League  bad 
spread  sedition  through  the  land.  These 
facts  have  been  stated  oyer  and  over  again 
by  the  organs  of  the  Government.  The 
Grovernment  could  not  plead  ignorance  of 
the  real  cause  of  the  evils  ;  they  had  read 
all  the  publications  of  the  League,  and 
the  conviction  of  the  Conservative  party 
was  that  the  Anti-Corn  Law  League  were 
the  authors  of  all  the  outbreaks. 

The  defendant  then  referred  at  length 
to  the  evidence,  and  protested  that  he  was 
not  the  precursor  of  the  outbreak  in  the 
Potteries.  With  respect  to  the  burning 
of  Dr.  Vale's  house,  it  was  not  established 
by  the  patchwork  of  evidence  brought 
against  him  that  he  bad  been  implicated 
in  that  circumstance.  It  had  been  said 
that  he  had  instigated  others  and  was 
himself  connected  with  the  burning  of 
several  other  houses  belonging  to  the 
clergy,  and  the  only  proof  was  the  fact  of 
his  having  used  language  against  the 
clergy.  Was  he.  too,  arraigned  for  being 
a  Unitarian  P  He  was  informed  that  the 
learned  serjeant  himself  (Talfourd)  enter- 
tained Unitarian  principles ;  that  the 
noble  duke(a)  who  had  recently  been 
buried  was  a  IJnitarian,  and  that  he  incul- 
cated such  notions  into  the  high  person- 
ages in  the  realm,  that  Archbishop  Wheat- 
ley  and  his  right  rev.  friend  the  present 
Bishop  of  Norwich — (laughter) — also  dis- 
puted the  doctrine  of  the  Trinity.  Why, 
even  Dr.  Paley,  the  author  of  the  Evi- 
dences of  Christianity,  was  a  Unitarian. 
Serjeant  Talfourd  diisclaimed  on  his  part 
being  a  Unitarian.  (A  laugh.)  If  ho 
found  dignitaries  of  the  Church,  eminent 
writers  in  favour  of  Christianity,  and  indi- 
vidnals  holding  high  stations  near  the 
throne  entertaining  such  opinions,  surely 
he  (a  working  man)  was  not  to  be  pun- 
ished for  following  their  example.  Then, 
again,  he  was  not  to  be  arraigned  for  dis- 
puting the  idea  of  eternity  of  punishment 
or  the  divine  origin  of  the  Sabbath.  He 
was  capable  of  reading  the  Testament  in 
the  original  Greek,  and  he  maintained 
that  there  was  no  word  meaning  eternal 
to  be  found  in  the  Greek  language-  The 
learned  serjeant  had  ridiculed  nis  pre- 
tentions to  a  knowledge  of  Greek  and  other 
learned  languages.  He  did  not  expect 
such  sneers  from  the  author  of  **  Ion." 
He  had  not  certainly  written  a  tragedy — 

(a)  The  Duke  of  Sussex. 


(a  laugh) — but  perhaps  he  was  capable  of 
writing  as  g^ood  a  one  as  emanated  from 
the  learned  Serjeant's  pen.  (Laughter.) 
It  ought  not  to  be  considered  a  crime  or  a 
slur  on  the  character  of  a  poor  shoemaker, 
if  he  were  competent  to  read  nine  lan- 
guages besides  his  own.  One  witness 
stated  that  he  had  said  the  bishops  were 
rolling  in  splendour  while  the  poor  were 
starving.  That  might  be  called  sedition, 
but  he  believed  it.  The  fact  was  known 
to  all.  Could  he  as  a  teacher  tell  the 
people  that  the  right  rev.  fathers  in  God 
never  rode  in  a  carriage,  wore  horse-hair 
wigs,  or  lawn  sleeves?  Could  he  as  a 
teacher  of  Christianity  do  this  ?  In  this 
Court  there  was  too  much  good  conduct 
for  him  to  receive  a  sneer.  Could  he  say 
that  they  were  patterns  of  their  Saviour — 
of  the  man  who  clothed  the  widows,  and 
wiped  the  tears  from  their  eyes  ?  He  must 
have  said  that  which  had  been  contra- 
dicted so  often.  Could  he  have  told  the 
people  that  which  was  not  true  ?  What 
was  better  known  than  the  couplet  from 
Hudibras : — 

*'  What  makes  a  church  a  den  of  thieves  ? 
A  dean  aod  chapter  and  lawn  sleeves." 

It  had  been  said  that  he  talked  about 
the  harvest  and  yeomanry.    The  witness 
did    not    swear    to    any    sentences,    but 
merely  to  disjointed  words ;  he  had  cer- 
tainly said  that  there  were  only  ten  soldiers 
in  a  particular  town,  but  he  did  not  do  eo 
with    the    view    of    promotii^g    violence 
among  the  people.     He  certainly  advised 
the  stoppage  of  work  till  the  Charter  was 
obtained.    The  judge  on  the  bench  himself 
said  that  he  {Cooper)  was  perfectly  legal  in 
recommending  the  cessation  from  labour 
and  the  adoption  of  the  Charter.    He  had 
not  told  the  people  to  take  possession  of 
the  harvest,  and  yet  it  had  been  charged 
against  him ,  and  that  merely  in  consequence 
of  the  witness  who  talked  of  his  {Cooper^s) 
inuendo  speech  at  a  public  meeting  just 
prior  to  the  outbreak.     With  regard  to 
the  evidence  of    Palmer^  when   he  was 
pressed  in  Court,  he  [Palmer)  said  that  he 
would  not  swear  to  his  {Cooper*s)  having 
said  that  it  was  "  right "  to  commit  acts 
of  violence.    It  was  said  that  he  (Cooper) 
had  declared  that  he  commended  the  men 
for  **  turning  out  the  hands";   but  that 
was  a  technical  term  which  merely  mr 
cessation  from  labour.    He  knew  as  a 
mocrat,  and  as  a  man,  that  he  had 
right  forcibly  to  compel  men  to    ce 
from  work.      There  was  no  evidence 
establish  that  he  had  instigated  other 
acts  of  violence.    The  Staflbrdshire  paj 
had  accused  him  of  treason  for  examin 
Rowley  in  Court  for  four  hours.     Th 
was  no  doubt  but  that  witness  had  < 
mitted  perjury.    This  man  swore  h- 
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in  the  Potteries  on  the  12th  of  August,  a 
short  period  before  the  outbreak.  Why,  a 
thousand  witnesses  were  prepared  to  prove 
that  his  statement  was  false,  and  the 
learned  serjeant  himself  admitted  that  the 
witness  had  taken  a  false  oath.  A^idrew 
Bowley  said  that  he  {Cooper)  talked  about 
the  Queen's  bastards,  meaning,  as  he  sub- 
sequently declared,  that  he  meant  illegi- 
timate childien.  When  this  man  was 
pressed  he  could  not  say  to  what  Queen 
ne  had  referred.  He  (Cooper)  entertained 
great  admiration  for  Her  Majesty.  He  knew 
— every  person  acquainted  with  the  papers 
knew — that  the  first  act  of  Her  present 
Majestj  when  she  ascended  the  throne  was 
to  banish  from  the  palace  the  illegitimate 
children  of  the  preceding  monarch.  Ho 
most  emphatically  declared  that  he  had 
never  uttered  language  disrespectful  of 
the  reigning  sovereign.  It  was  altogether 
false.  He  had  always  said  that,  if  a  tenth 
part  of  the  population  of  the  kingdom 
would  come  out  unarmed  to  support  the 
People's  Charter,  it  would  become  the 
law  of  the  land,  and  he  repeated  that  now. 
The  same  thing  took  place  at  the  Befor- 
mation ;  it  was  the  act  of  an  energetic 
few.  He  meant  nothing  about  arms ;  the 
people  are  far  too  poor  to  purchase  arms. 
A  witness  had  stated  that  he  told  the  people 
to  go  away  and  attend  to  theii^  business. 
Was  that  a  mode  of  setting  fire  to  people's 
houses  ?  Cooper  again  asserted  that  all 
the  outbreaks  and  the  fires  had  been  occa- 
sioned by  the  Anti-Corn  Law  Lea^e. 
The  poor  people  are  now  saying  that  there 
was  no  God,  or  He  would  not  have  allowed 
them  to  suffer  so  muck.  This  error  ho 
had  always  endeavoured  to  point  out, 
and  to  assure  the  people,  that  when  they 
looked  at  this  extraordinary  world  of  con- 
trivances there  evidently  must  be  a  great 
contriver.  It  was  because  true  Chris- 
tianity hnd  gone  out  of  the  land  that 
things  had  ceased  to  bo  in  common. 
When  Christianity  re tu  J  ned,  then  the  true 
brotherhood,  or  what  people  called  so- 
cialism, would  again  exist.  They  oared 
nothing  for  five  or  ten  years  in  the  cause 
of  troth,  but  felt  the  injustice  of  poor 
people  being  sent  over  the  seas  for  being 
parties  to  outrages  occasioned  by  the 
action  of  the  League.  He  Lad  heard  the 
nkiue  of  their  chains  at  ten  o'clock  at 
l^ht  wnen  they  were  being  sent  away, 
nong  them  was  Ellisj  who  had  been 
nvicted  on  the  evidence  of  a  man  who 
iS  the  immediate  agent  of  the  Auti- 
sm Law  Leagme.  The  League  contended 
at  the  abolition  of  the  Corn  Laws 
uld  relieve  the  poor  from  their  suffer- 
^ ;  he  had  always  urged  the  contrary. 
^  soon  as  those  laws  were  altered,  the 


manufacturers  would  reduce  the  poor 
man's  wages,  and  he  would  soon  be  in 
a  worse  condition  than  he  was  already. 
The  manufacturers  had  combined  to  in- 
jure the  poor  man,  and  wished  him  to 
join  the  Anti-Corn  Law  League,  but  the 
poor  man  said,  It  is  true  the  Corn  Law 
may  be  an  evil,  but  give  us  the  Charter ; 
that  is  what  we  want. 

Cooper  pi*oceeded  to  read  from  the 
Chartist  circular  a  statement  of  the  ex- 
isting amount  of  distress  in  Nottingham, 
Glasgow,  Leeds,  and  other  large  manu- 
facturing towns.  The  misery  to  which 
he  had  referred  had  driven  men  to  the 
commission  of  acts  of  violence  under  the 
idea  that  their  employers  who  cried  out 
for  cheap  bread  were  leagued  against  them. 
He  hoped  their  Lordships  would  permit 
him,  as  he  felt  much  exhausted,  to  pro- 
ceed with  the  remainder  of  the  case  to- 
morrow. 

Lord  D£N9fAN,  L.C.J. :  We  propose  to 
hear  you  out  this  evening. (a) 

Cooper :  I  presume  that  your  Lordships* 
judgments  have  been  prejudiced  against 
me  by  the  various  publications  to  which  I 
have  referred. 

Lord  DfiNMAN,  L.C.  J. :  I  deny  that  we 
are  influenced  by  any  such  motives.  You 
have  needlessly  occupied  the  time  of  the 
Court  by  reading  papers  and  documents 
which  have  and  can  have  no  possible  con- 
nexion with  your  case,  and  I  cannot  com- 
ply with  your  request. 

Cooper:  1  feel  myself  physically  in- 
competent to  proceed  with  my  case  this 
evening.  I  trust  that  your  Lordships  will 
allow  me  to  conclude  to-raorrow  morning, 
as  I  have  the  most  important  part  of  my 
case  to  go  into. 

Lord  Denman,  L.C.J. :  The  Court  has 
determined  to  sit  this  evening  until  you 
conclude  your  case. 

Cooper  proceeded  to  read  extracts  from 
the  writings  of  Dr.  Bowring  and  others  in 
the  Anti-Bread  Tax  Ciicular,  and  asked 
why  Dr.  Bow7'ing  and  those  who  supported 
that  paper  were  not  prosecuted  P  If  this 
gigantic  monster  had  been  allowed  to 
increase  until  its  shadow  darkened  the 
land,  why  was  he  to  be  selected  for  a  dun- 
geon P  This  could  not  be  just.  He  had 
not  taken  up  the  time  of  the  Court 
wantonly  or  perversely;  he  had  only 
battled  the  case  as  he  was  compelled  to 
do  in  justice  to  himself  and  to  the  demo- 
cratic body  to  which  he  belonged.  Had 
his  strength  permitted  he  woula  have  de- 

(fl)  "  So  he  beat  me  out  of  my  naughty 
desie;!!  of  making  them  sit  two  days ;  and  in 
another  hour  and  a  h\lf  I  concluded,"— Coopei 'it 
Life,  p.  235. 
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fended  the  principle  of  the  Charter,  but 
he  had  not  strength  left  to  do  it.  The 
principles  were  not  new  ;  they  were  the 
same  as  were  entertained  by  Fox,  Burke, 
and  other  persons  of  great  talent,  many 
years  since.  Even  Mr.  Fitt  had  said  these 
principles  were  glorions  and  great.  In 
conclusion,  he  said,  that  whatever  the 
judgment  might  be,  his  faith  in  the  prin- 
ciples of  democracy  would  remain  un- 
shaken, and  would  so  remain,  and  what- 
ever course  might  be  taken  to  put  down 
the  democratic  feeling  the  struggle  would 
bo  vain.  Truth  was  abroad  in  every  cot- 
tage, and,  if  the  clergy  would  not  teach 
the  people,  the  people  were  taught  by 
some  means  or  other.  The  schoolmaster 
was  abroad  ;  light  was  dawning  in  every 
corner  of  the  kingdom.  The  people  felt 
that  it  was  a  wrong  to  be  compelled  to 
drag  on  an  existence  and  work  as  they  did 
to  pamper  those  who  did  not  work,  and 
who  t}  rannised  over  them.  Let  the  Go- 
vernment become  fatherly  and  the  pro- 
tectors of  the  country,  and  a  change 
would  soon  take  place  in  the  minds  of 
the  working  classes.  But  so  long  as  the 
-evil  remained  their  Lordships  must  not 
expect  that  this  will  be  the  last  Chartist 
trial.  Their  Lordships  must  understand 
that  the  moment  he  came  out  of  prison  he 
would  sound  the  note  of  the  People's 
Charter.  It  was  not  for  the  sake  of  se- 
dition, or  from  a  wish  for  a  new  state  of 
things,  or  because  they  were  men  of 
desperate  fortunes — men  who  had  nothing 
to  lose — it  was  because  they  had  hearts 
that  felt  for  their  fellow  creatures.  The 
poor  were  suftering,  and  though  they  had 
not  spoken  such  strong  language  as  that 
used  by  the  witnesses  against  them,  they 
bad  spoken  because  tlieir  hearts  were 
torn  by  the  distresses  of  their  fellow  men. 
Surely,  then,  they  might  ask  for  a  mitiga- 
tion of  their  sentence. 

Lord  Denman,  L.C.J. ,  called  upon  coun- 
sel for  the  Crown  to  address  the  Couii)  in 
aggravation,  although  it  was  half-past  six 
o'clock  ;  the  Court  ought  not  to  give 
more  time  to  this  case. 

Talfourd  then  addressed  the  Court. 

Cooper  had  told  the  rioters  that  they 
"had  cfone  right  in  turning  out  the  hands. 
He  could  not  conceive  how  any  man  who 
passed  a  resolution  to  this  effect,  that  work- 
ing men  were  to  be  forcibly  turned  out, 
and  that  no  man  was  to  be  permitted  to 
work  till  the  Charter  was  obtained,  could 
ask  for  a  mitigation  of  punishment.  If 
such  a  proposition  was  advocated  by  the 
defendants,  and  that  was  most  conclusively 
established,  then  he  (Talfourd)  maintained 
that  Cooper  was  guilty  of  an  overt  act  of 
high  treason.  There  was  a  direct  connection 


between  the  speech  of  Cooper  at  the  meet- 
ing at  the  Crown  Bank  and  the  acts  of 
outrage  which  immediately  followed  the 
breaking  up  of  the  assembly.  With  re- 
spect to  Richards ,  although  not  at  the 
meeting  to  which  he  referred,  yet  he  was 
with  Cooper  when  he  received  the  accounta 
of  the  depredations  of  thfe  mob.  There 
was  no  doubt  that  Richards  had  used  lan- 
guage having  a  direct  tendency  to  excite 
the  people  to  acts  of  violence,  and  ought 
to  be  held  responsible.  Cooper  had  not 
during  his  trial  called  a  single  witness  to 
prove  that  there  was  the  slightest  con- 
nexion between  these  outrages  and  the 
language  used  by  the  members  of  the  Anti- 
Corn  Law  League.  He  did  not  wish  ;to 
press  heavily  upon  the  defendants,  but 
that  there  were  acts  of  violence  committed 
and  that  these  men  were  directly  con- 
nected with  them  there  could  be  no  ques- 
tion. There  was  not  a  doubt  upon  that 
point.  Having  taken  part  in  the  trial  of 
these  men  in  Staffordshire,  he  could  not 
do  otherwise  than  state  to  the  Court  the 
reasons  why  he  thought  the  Court  ought 
to  pass  judgment  without  any  mitigation 
of  punishment. 

Patteson,  J.,  then  delivered  judgment 
of  the   Court   in    the    following    words  : 
Thomas  Cooper  and  John  Richards,  you 
have  been  convicted  upon  an  indictment 
which     charged    you    with     unlawfully, 
wickedly,     and     seditiously    conspiring, 
combining,  and  confederating  with  divers 
other  persons  unknown  to  raise  and  make 
routs,  riots,  and  seditious  and  tumultuous 
assemblies,  and  meetings  of  large  num- 
bers and  bodies  of  persons  in  the  breach 
of  the  public  peace,  and  to  incite,  pro- 
voke, and  procure  large  numbers  of  per- 
sons at  those  meetings  to  meet  to  resist 
and  obstruct  by  force  of  arms  the   exe- 
cution of  the  laws,   and,   for  the  more 
effectually  carrying  out  the  said  purpose 
to  come  there  armed  with  guns,  pistols, 
and  other  weapons.    That  is  the  charge 
laid  in  the  indictment,  and  it  goes  on  to 
say  that  in  furtherance  of  the  conspiracy 
you  and  other  persons,  did,  with  force  of 
arms  at  Burslem,  unlawfully  and  sedi- 
tiously   address   and  speak,   and  in   the 
hearing  of  divers  subjects  of  the  Queen, 
divers    false,  libellous,    scandalous,   and 
inflammatory  speeches  with    the    i'** — * 
then  and  there  to  excite  and  perse 
them  to  discontent,  hatred,  and  diss' 
tion  to  the  laws  and  Grovemment  o 
realm,  and  to  resistance  and  violat 
the  laws  and  constitution  of  the  Gk 
ment.      The  charge,  therefore,  is  tha 
having  conspired  together  for  the  purp< 
here  stated,  and  the  indictment  goes  en 
state  that,  when  the  assemblies  d^^  ^ 
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place,  the  seditious  speeches  were  made  in 
furtherance  of  that  conspiracy,  hut  the 
indictment  is  not  for  the  speeches  but  for 
the  conspiracy.     I  mention  this  because 
it  is  of  great  importance  that  it  should  be 
known  what  the  charge  against  you  was, 
because  you  particularly,  John  Richards, 
in  addressing  the  Court  have  laid  before 
us  your  opinions  with  respect  to  certain 
political    matters    which    you    call    the 
People's  Charter,  as  if  you  supposed  you 
had  been  prosecuted  either  for  entertain- 
ing those  opinions  or  expressing  them. 
The  case  is  not  so.     The  indictment  does 
not    charge    the   holding   of    any   such 
opinions,     or    expressing    such,    or    en- 
deavouring to  persuade  others  by  argu- 
ment and  discussion  to   entertain  those 
opinions  also.     No  such  indictment  has 
been  preferred ;   therefore  all  you  have 
said  with  respect  to  your  right  to  enter- 
tain them,  with  respect  to  their  being  right 
or  wrong,  is  nothing  to  the  purpose  in 
the  present  charge.      Eveiy  man  has  a 
right  to  entertain  such  opinions  as   he 
may  think  fit  with  respect  to  the  insti- 
tutions of  the  country,  and  with  the  re- 
spect to  the  possibility  of   their    being 
made  better  by  alteration,  provided  that 
he  entertains  honestly,    and  that,  if  he 
disseminates  them,  he  does  so  in  a  pro- 
per manner,  and  relying  on  the  change 
Deing    made  by   those  who    by  the  con- 
stitution  of    the  country    are    entrusted 
with  the  power  of  making  it.     All  the 
people  in  the  country  have   no  right  to 
malce  that  change. 

The  charge,  therefore,  is  not  entertaining 
any  opinions  with  respect  to  the  People's 
Charter,  or  of  giving  publicity  to  those 
opinions.    Again,  in  the  address  made  by 
Cooper  to  the  Court  at  very  great  length, 
you  have  entered  fully  and  at  large  into  a 
statement  respecting  speeches  and  publica- 
tions supposed  to  have  been  made  by  other 
persons,  and  which  are  supposed  to  con- 
tain very  strong,  very  seditious,  and  very 
inflammatory  language.      You    have    at 
length  entered  into  them,  and  the  Court 
was  unwilling  to  prevent  you  doing  so, 
because  you  seemed  to  consider  it  was 
material  that  you  should  enter  upon  that 
line  as  your  defence — not  as  a  defence  to 
this  indictment,  because  you  are  not  now 
making  your  defence — but  were  here  ad- 
"  essiug  the   Court  after  conviction  in 
itigation  of  punishment,  and  not  on  any 
lotive  to  set  aside  the  verdict  of  the 
Lry,   nor  on    the    supposition  that  the 
erdict  was  contrary  to  the  evidence — but 
o  urge  such  things  upon  the  Court  as 
light  induce  them  to  see  if  they  could, 
'  they  are  always  glad  if  they  can,  miti- 
kte  tnc  punishment.    You  made  many 


statements  with  respect  to  the  publica- 
tions  of  other    persons,    and    particular 
observations,  to  show  that  a  great  many 
speeches  and  publications  had  taken  place 
by  persons  you  call  the  Anti-Corn  Law 
League.     It  is  not  quite  clear  with  what 
object  precisely  those  observations  were 
laid  before  the    Court.      If  intended  to 
inculpate  the  Corn  Law  League,  to  bring 
any  charge  against  them,  to  hold  them 
up  to  censure,  they  are  not  before  us,  and 
we  cannot  take  it  as  a  fact  that  these 
things  were  published  by  them  at  all. 
If  we  had  seen  your  affidavit  stating  that 
those  things  had  been  so  published  by 
them,  it  would  be  the  height  of  injustice 
that  the  Court  should  allow  persons  who 
were  absent  to  be  inculpated  and  censured 
by  anything  that  might  pass  in  this  Court, 
without  their  having  an  opportunity  of 
meeting  the  charge,  or  showing  it  to  be 
false;  and  therefore  it  would  be  wholly 
improper  for  us  to  suffer  such  observations 
ana  accusations  to  be  put  on  the  files  of 
this  Court  by  way  of  affidavit.     If  these 
observations  were  made  with  a  view  of 
inducing  the  Court  to  believe   that  you 
had  been  partially  dealt  with,  as  it  seemed 
to  me  they  were,  because  you  said  the 
Qovemmont  had  acted  partially  by  pre- 
ferring an  indictment  against  a  poor  man, 
and  passing  over  what  had  been  published 
by  other  persons  in  a  higher  station  in 
Hfe ;  if  that  was  your  object,   then    we 
will  suppose  for  a  moment  that  such  pub- 
lications have  actually  taken  place,  and 
we  might   do    so    without    casting   any 
imputation  on    any  person   supposed   to 
have     been    the    author    of    them;    but 
this  Court  has  nothing  to  do  with  that ; 
it  does  not    deal   with  the  rich  in  one 
way  and  with  the  poor  in  another.     Any 
accusation    brought  against    a  man,   be 
he  rich    or    poor,   the    Court    will    deal 
with  as  the  law  of  the  land  requires  it 
should  be  dealt  with,  without  reference 
to    the    question  of   wealth   or   poverty. 
This  Court  does  not  institute  proceedings 
against  any  man ;    they  are  brought  by 
others,  and  therefore  the  Coui*t  is  not  to 
be  charged  with  administering  the  law 
one  way  for  the  rich  and  another  for  the 
poor,  because  the  rich  man  has  not  been 
brought  before  the  Court  at  all.    If  these 
things  did  actually  take  place,  it  would 
be  the  duty  of  other  persons  to  bring  be- 
fore us  the  pai'ties  so  acting,  and  then  it 
would  be  our  duty  to  deal  with  them ;  but 
it  can  be  no  excuse  for  any  man  found 
guilty  of  an  ofienoe  to  charge  other  per- 
sons with  having  committed    a    similar 
offence  who  are  not  prosecuted  and  brought 
before  the  Court ;  that  can  'be  no  excuse 
for  any  man. 
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The  passages  you  have  read  and  the 
langnago  which  you  say  has  been  used 
on  various  occasions  appear  to  have  been 
of  a  very  strong,  inflammatory,  and  wicked 
description,  and  I  do  not  lusitate  to  say 
that,  if  persoin  have  been  cuilty  of  using 
that  language  deliberatoly  and  inten- 
tionally, and  it  is  brought  clearly  home 
to  them,  no  doubt  they  would  have  com- 
mitted a  serious  oftence  for  which  they 
could  be  severely  punished ;  and  it  may  be 
ihat  they  ought  to  be  brought  before  the 
Court,  but  the  Court  cannot  tell  that 
such  things  have  taken  place.  If,  indeed, 
any  evidence  had  been  produced  on  the 
trial  to  show  that  these  publications  had 
already  taken  place,  that  they  had  been 
disseminated  among  the  people  whom  you 
addressed  in  the  month  of  August,  and 
that  those  people  had  been  excited  to  acts 
of  violence  by  these  publications  ;  or,  if  it 
could  have  been  proved  that  agents  had 
been  in  that  neighbourhood  stirring  up 
the  people  to  acts  of  violeuce  ;  if  you  could 
have  shown  that  they  committed  acts  of 
violence  at  the  instigation  of  others,  and 
you  had  nothing  to  do  with  the  others,  it 
would  have  been  a  ground  for  an  acquittal, 
or  it  might  afterwards  have  been  a  sub- 
ject for  the  consideration  of  this  Court  as 
to  the  punishment  they  were  to  pass  upon 
you ;  but  there  is  not  such  evidence  to  be 
found  of  anything  of  the  sort,  nothing  but 
a  mere  surmise  on  your  part,  with  which 
the  Court  cannot  deal.  Then,  supposing 
that  there  was  some  evidence  of  the  people 
having  been  cvcited  before,  if  that  were 
known  to  you  at  the  time,  it  made  it  in- 
cumbent on  you  to  take  care  you  did  not, 
in  adverting  to  the  People*s  Charter,  add 
to  that  excitement  and  discontent.  Take 
it  in  any  way,  there  is  not  any  evidence 
which  enables  this  Court  to  fix  upon  any 
person  as  having  been  the  instigator  of 
what  took  place,  or  that  can  form  any  de- 
fence, any  reason  why  we  should  pro- 
nounce our  sentence  upon  the  supposition 
of  any  other  persons  being  concerned.  In 
the  course  of  your  address  you  have  re- 
peatedly urged  that  the  jury  were  induced 
to  find  a  verdict  against  you,  as  if  it  was 
a  wrong  verdict,  because  it  appeared  you 
had,  in  the  course  of  your  address  on 
the  14th  of  August,  spoken  very  strongly 
with  respect  to  the  clergy  and  bishops, 
and  therefore  you  thought  that  it  was  to 
have  been  taken  that  you  had  instigated 
the  mob  to  set  fire  to  Dr.  Vale's  house ; 
but  no  such  argument  took  place  at  all. 
It  is  clear  from  the  report  of  the  proceed- 
ings that  the  jury  found  their  verdict  upon 
the  general  evidence,  upon  the  whole  case 
taken  together,  upon  tne  conviction  that 
there  was  a  combination  between  you  two 


and  others  and  with  respect  to  anj 
speeches  made  or  language  used  towards 
the  clergy,  it  was  a  mere  circumstance, 
not  proving  that  you  had  been  the  cause 
that  induced  the  people  to  commit  the  de- 
struction. We  see  here  the  state  of  things 
which  at  the  time  existed,  and  which  has 
been  stated  by  the  learned  counsel  — how, 
before  you  went  into  the  Potteries  in  the 
month  of  August,  there  had  been  many 
people  out  of  employ,  there  was  great  dis- 
tress in  the  country,  much  dispute  between 
masters  and  workmen  with  respect  to 
wages,  great  ho-^tility  exifiting  as  early  as 
April.  It  appears  there  were  a  great  many 
out  of  employ,  and  it  was  put  to  the  jury 
with  respect  to  the  circumstance  in  the 
most  favourable  view  for  you  that  could 
possibly  be,  because  the  learned  judge  told 
the  jury  a  workman  had  a  right  to  demand 
what  wages  he  thought  his  labour  entitled 
him  to,  and  that  he  was  not  obliged  to 
work  for  an}'  lower  wages;  that  he  had  a 
right  to  stipulate  for  what  wages  he  would 
have ;  and  no  doubt,  workmen,  if  they  agree 
as  to  wages,  if  it  is  done  peaceably  and 
without  intimidation,  may  do  so,  and  not 
commit  a  breach  of  law,  but  then,  when 
we  come  another  matter,  your  recom^- 
mending  all  persons  to  abstain  from  work 
at  all,  not  to  insist  upon  having  any  par- 
ticular wages,  but  recommending  all  per- 
sons to  abstain  from  working  altogether 
until  the  Charter  became  the  law  of  the 
land — that  matter  is  a  very  ditferent  one  in« 
deed.  The  Court  does  not  say  it  is  lawfal 
for  any  men  to  combine  not  to  do  any  work 
at  all,  and  it  is  clearly  illegal  for  persons 
to  compel  other  workmen  throughout  the 
whole  country  to  abstain  from  work  until 
the  Charter  becomes  the  law  of  the  laud. 
That  is  an  act  which  has  been  characterised 
as  an  overt  act  of  treason  ;  at  all  events 
it  is  most  unlawful.  WHlien  we  consider 
the  number  of  persons  that  were  at  that 
time  ready  to  commit  any  mischief,  and 
who  did  commit  all  sorts  of  outrage,  al- 
though you  say  they  were  not  Chartists, 
the  mischief  done  by  addressing  a  large 
number  of  persons  indiscriminately  be- 
comes apparent.  It  might  have  been 
different  if  you  had  been  addressing  yonr 
own  club.  Several  meetings  were  held  at 
which  you  addressed  the  people ;  and  even 
after  you  had  heard  of  the  outrages  yon 
addressed  them,  but  you  did  not  say, 
will  not  have  anything  more  to  do  v 
you :  you  are  not  the  men  I  took  you  ; 
It  is  clear  the  jury  were  well  warraL 
in  their  verdict,  x  ou  told  the  people 
to  steal,  but  you  told  them  not  to  w* 
and  they  must  have  a  subsistence,  and 
inference  therefore  was  clear.  As  to 
defendant  Richards,  it   appears  th**^ 
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need  words  with  respect  to  Her  Majesty — 
that  he  said,  "To  hell  with  her,"  and 
other  language  equally  improper,  and  it 
is  clear  that  you  were  combining  together 
for  the  purpose  charged  against  you. 
Taking  all  the  circumstances  into  con- 
sideration, and  that  >ou,  Richards,  are 
much  advanced  in  years,  and  have  already 
been  oonEned  some  time,  the  Court  thinks 
it  right  to  make  some  distinction  in  your 
punishment. 

The  sentence  of  the  Court  is,  that  you, 
Thomas  Cooper^  be  imprisoned  in  Stanord 
^K>1  for  two  years,  and  that  you,  John 
tUchards,  be  imprisoned  in  the  same  place 
for  one  year,  ana  in  the  meantime  be  com- 


mitted to  the  custody  of  the  Marshal  of  the 
Mai*8halsea.(a) 


Materials  m\db  use  of. — The  abore  re- 
port is  compiled  from  the  Staffordshire  Adver- 
tiser, the  Times,  and  the  Morning  Chronicle. 
The  indictment  is  copied  from  Indictments,  Out- 
Counties,  Michaelmas,  6th  Vict.  23.  The  sum* 
ming  up  is  from  the  Staffordshire  Advertiser. 


(a)  In  prison  Cooper  wrote  his  poem^  "  The 
Purgatory  of  Suicides."  lie  died  July  15, 1892, 
in  his  eighty-eighth  year.  Shortly  before  his 
death  he  was  awarded  a  grant  of  200/.  on  the 
recommendation  of  the  First  Lord  of  the 
Treasury  in  recognition  of  his  literary  work. 


J 


4 


1331] 


Lopez  ayaiiist  Bursleni^  1843. 


[1332 


LOPEZ  against  BURSLEM. 


Mangel  Francisco  Lopez  and  Others 


AND 


AppeUa  nfs 


Lieutenant  Godolphin  James  Burslem,  the  Officers "> 

AND  Crew  of  Her  Majesty's  Ship  "  Viper,"  and  The  ^Respondents. 


Queen 


The  Ship  ^'Guiana." 


On  Protest  against  the  reception  of  an  Appeal  from  the  Vice- 
Admiralty  Court  at  Sierra  Leone  to  the  Judicial  Committee 
of  the  Privy  Council,  November  28  and  29, 1843,  before  Lord 
Langdale,  Lord  Campbell, (a.)  Knight-Bruce,  V.C,  and  Dr.  Lush- 
ington.     (Reported  in  4  Moo.  P.C.C.  300.) 

The  hug  Guiana  was  seized  and  condemned  in  the  Vice-Admiralty  Court  at  Sierra  Leone  at 
the  suit  of  the  respondents,  the  officers  and  crew  of  H.M.S.  Viper,  for  a  breach  of  the  Acts 
ag-ainst  the  skive  trade ;  and  Manoel  Lopez  and  others,  the  shippers  of  goods  on  board,  were 
found  liable  to  the  statutory  penalty  of  double  value  thereof. 

The  shippers,  who  were  Brazilian  subjects,  apjjcalcd  to  Her  Majesty  in  Council,  but  did  not 
obtain  an  inhibition  until  more  than  twelve  mouths  from  the  date  of  the  sentence. 

The  respondents  entered  a  protest  against  the  reception  of  the  appeal  on  the  ground  that 
section  29  of  the  Act  5  Geo.  4.  c.  113.  enacted  that  no  appeals  should  be  prosecuteii  from  any 
sentence  of  any  Court  of  Admiralty  or  Vice-Admiralty,  touching  matters  provided  for  by  that  Act, 
unless  an  inhibition  were  applied  for  and  decreed  within  twelve  months  from  the  time  of  the 
decree  of  sentence  being  pronounced. (6) 

Held  by  the  Judicial  Committee — 

Parliament. — Foreigners. — Lex  fori. 

The  appellants,  though  foreigners,  were  bound  by  the  limitation. 

Parliament  has  no  general  power  to  legislate  for  foreigners  outside  the  dominions  and 
beyond  the  jurisdiction  of  the  British  Crown, (r)  but  it  can  by  statute  fix  the  time  within 
which  application  for  redress  must  be  made  to  the  tribunals  of  the  Empire. 

This  is  a  matter  of  procedure  and  part  of  the  lex  fori  ^  by  which  all  mankind  are  bound. 

(a)  Afterwards  Lord  Chancellor. 

(6)  Rep.,  except  as  to  India,  26  &  27  Vict.  c.  24.  s.  24.  See  now  s.  23  of  that  Act,  and 
36  &  37  Vict  c.  88.  s.  5,  and  52  &  53  Vict.  c.  27.  ss.  2.  6. 

(c)  See  dictum  of  Parke,  B.,  in  Jefferys  v.  Boosey,  4  H.L.B.  815,  and  Macleod  r.  A.^G.  of 
New  South  Wales  [1891],  A.C.  455. 


This  was  a  cause  originally  instituted 
in  the  Vice- Admiralty  Court  at  Sierra 
Leone,  on  behalf  of  Lieutenant  O.J.  Burs- 
lerHf  the  Commander,  and  the  officers  and 
crew  of  Her  Majesty's  schooner  of  war 
Viper,  and  our  Sovereign  Lady  the  Queen, 
against  the  brig  or  vessel  Ckiiana,  seized 
by  Her  Majesty's  said  ship  of  war  on  the 
26th  of  March  1840,  together  with  her 
tackle,  apparel,  and  furniture  and  the 
goods,  wares,  and  merchandise  laden  on 
board  her,  for  forfeiture  and  condemnation 


and  penalties ;  by  reason  of  her  being  at  the 
time  of  such  seizure  engaged  in  the 
trade,  contrary  to  the  pi*ovip^^"'    " 
statute  5  Oeo.  4.  c.  113. 

Proceedings  having  been  tuKeu  4*^.. 
the  said  brig  on  the  12th  August  1840, 
Acting  Judge  and  Oommissary  of  the  al 
Court  on  the  17th  pronouncea  her  to  1 
been  at  the  time  of  the  seizure  the~ 
engaged  in  the  slave  trade,  contrar 
the  provisions  of  the  above  statute,  ai 
such    liable   to   forfeiture    and   c^- " 
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nation ;  and  condemned  the  said  brig,  her 
tackle.  &c.f  as  forfeited;  and  pronounced 
that  the  shipx>ers  of  the  goods,  wares,  and 
merchandise  laden  on  board  the  said  brig, 
were  liable  to  the  legal  penalty  due  by 
law,  that  is  to  say,  double  the  value 
thereof,  and  that  the  said  goods,  wares, 
and  merchandise  should  be  held  in  denosit 
until  the  said  penalty  was  paid,  ana  on 
the  19th  day  of  the  same  month  the  said 
Acting  Judge  decreed  that  the  cargo 
should  be  sold,  evidence  having  been 
given  that  the  same  was  deteriorating  in 

value. 

In  October  1840  information  reached 
the  owners  of  the  vessel  that  she  had  been 
condemned ;  but,  in  consequence  of  delays 
in  the  transmission  of  the  process,  copies 
of  the  proceedings  did  not  reach  this 
country  until  the  20th  July  1841. 

In  the  meantime,  aud  on  the  30th  June 
1841 ,  an  appeal  from  the  decree  or  sentence 
was  interposed  before  a  notary  and  witness 
by  the  appellants'  proctor,  on  behalf  of 
James  Logan  and  John  Moore,  the  owners 
of  the  brig  Guiana:  as  also  on  behalf  of 
Manoel  Francisco  Lopez  and  others,  Bra- 
zilian subjects,  the  owners  of  the  cargo. 

On  the  16th  July  1841  the  appeal, 
together  with  the  usual  petition  to  Her 
Majesty  in  Council,  praying  that  the 
same  might  be  referred  to  the  Judicial 
Committee,  was  lodged  in  the  registry  of 
the  High  Court  of  Admirals,  and  for- 
warded the  same  day  by  the  Registrar  to 
the  Privy  Council,  (a)  This  petition  was 
laid  before  the  Queen  in  Council  on  the 
11th  of  August,  one  day  before  the  expira- 
tion of  the  year  from  the  date  of  the  sen- 
tence or  decree  of  condemnation,  and  re- 
ferred by  Her  Majesty  on  the  same  day  to 
the  Judicial  Committee. 

Notice  of  such  reference  was  not,  how- 


(a)  The  documents  were  forwarded  to  the 
Iaw  Clerk  of  the  Privy  Council  with  the  follow- 
ing letter,  but  no  notice  of  urgency  was 
given: — 

Registry  of  the  High  Court  of  Admiralty  and 
Appeals,  Doctors'  Commons. 

July  16,  1841. 

Logan  and  others  against  Our  Sovereign  Lady 

the  Queen. 

Sib, 

I  HAVE  the  honour  to  transmit  herewith 

petition  praying  that  the  above  appeal  may  be 

eferred  to  the  Judicial  Committee  of  the  Privy 

^/ouncil,   and  to  request  that  Her    Majesty's 

leasnre  when  taken  thereon  may  be  notified  to 

le. 

1  am, 
Sir, 
Tour  very  obedient  servant, 

H.   SWABBT, 

Registrar. 


ever,  given  to  the  appellants'  proctor 
before  the  13th,  the  day  on  which  the 
Registrar  of  the  Court  of  Admiralty  re- 
ceived information  thereof. 

^  In  the  meantime,  and  on  several  occa- 
sions subsequent  to  the  16th  July,  when 
the  appeal  and  petition  had  been  lodged, 
the  appellants*  proctor  attended  in  the 
Registry  of  the  Court  of  Admiralty  and 
Appeals,  and  requested  the  Registrar  to 
attend  before  some  surrogate  to  the 
Judicial  Committee  of  the  Privy  Council, 
in  order  that  the  usual  inhibition  might  be 
decreed ;  but  the  Registrar  declined  to  do 
so,  on  the  ground  that,  until  the  appeal 
and  petition  had  been  answered,  it  was 
incompetent  for  any  surrogate  to  decree 
an  inhibition  or  to  do  any  act  in  further- 
ance of  the  appeal. 

In  consequence  of  this  refusal  on  the  part 
of  the  Registrar,  ajid  because  no  notice  was 
given  of  the  reference  by  Her  Majesty  in 
Council  until  13th  August,  the  inhibition 
could  not  be  decreed  until  more  than 
twelve  months  had  elapsed  from  the  date 
of  the  decree.  The  usual  inhibition,  cita- 
tion, and  monition  were  decreed  on  Sep- 
tember 3rd,  1841. 

The  respondents  appeared  under  protest 
on  the  21st  of  April  1842,  and  a  proctor 
was  assigned  to  bring  in  his  Act  thereon. 

On  the  27th  of  April  the  respondents* 
proctor  brought  in  his  Act  on  protest, 
setting  forth  the  circuristances  of  tho 
seizure  and  condemnation  of  the  vessel  for 
a  breach  of  the  Act  of  5  Geo.  4.  c.  113., 
and  submitting  that,  inasmuch  as  the  in- 
hibition served  was  not  decreed  within 
twelve  months  after  the  date  of  the  sen- 
tence of  the  Court  of  Vice- Admiralty,  by 
the  express  words  of  the  Act,  no  appeal 
could  be  prosecuted  therefrom,  (a) 

The  5th  Geo,  4.  c.  113.  s.  29.  is  set  forth 
in  the  opinion  pronounced  by  Lord  Camp^ 
hell. 

The  appeal  of  the  shipowners,  Logan  and 
Moore,  both  British  subjects,  came  on  first, 
and  on  November  29th,  1842,  judgment 
was  given  sustaining  the  respondents'  pro- 
test, because  the  inhibition  had  not  been 
decreed  within  the  year  as  required  by 
the  statute.(b) 

The  present  appeal  which  was  heard 
twelve  months  later,  November  28th  and 


(a)  These  appeals  were  assigned  to  the  Privy 
CouncU  by  3  &  4  Will.  4.  c.  41.  s.  2. 

(6)  See  Logan  v.  Burslem,  4  Moo.  P.CC. 
284.  After  this  decision  a  Bill  intituled  an  "  Act 
to  make  further  regulations  for  feoilitating  and 
hearing  appeals  and  other  matters  by  the  Ju- 
dicial Committee  of  the  Privy  Council,"  was 
brought  into  the  House  of  Lords  in  1843. 
Clanse  11   of  this  Fill  provided  "That  in  all 
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29th,  1843,  was  brought  by  the  owners  of  the  '  cules(a) ;    The  Fiibuis(b) ;    The   CareU  and 
cargo,  who  were  Brazilian  subjects ;  and    Magdalena{c) ;  The  CazoAorXd) 
the    respondents    again    appeared    under        Lord  CAMPiiELL:   This  is  an  appeal  bj 
protest.  certain  persons,  alleged   to  be   Brazilian 

The  question  raised  by  the  protest  subjects,  and  owners  of  the  cargo  laden  on 
against  the  right  to  appeal,  and  argued,  boai'd  the  British  ship  Cruiana,  against  a 
was  whether  the  appellants,  the  owners  of  sentence  of  the  Vice- Admiralty  Court  at 
the  cargo  on  board  tho  Guiana,  were  Sierra  Leone,  by  which  that  ship  was  con- 
amenable  to  the  provisions  of  the  statute  i  demned  as  forfeited,  for  being  engaged  in 
6  Oeo.  4.  c.  113,  they  being  Brazilian  sub-  the  slave  trade,  contrary  to  the  provisions 
jects,  and  the  vessel  having  been  captured  of  the  statute  5  Geo.  4.  c.  113.  and  the 
at  sea.  The  appelliiuts  contended  that  tliey  shippers  of  the  goods  on  board  were  found 
were  amenable  only  under  the  treaties  en-  liable  to  the  penalty  of  double  value 
tered  into  between  this  country  and  the    thereof. 

Brazils  for  the  suppression  of  the  slave  .  An  objection  has  been  made  that  the 
trade,  and  that,  consequently,  the  Vice-  appeal  cannot  be  received,  on  the  ground 
Admiralty  Court  at  Sierra  Leone  had  no  that  the  condition  imposed  by  the  29th 
jurisdiction  under  the  statute  to  make  section  of  that  Act,  respecting  the  prose- 
any  decree  whatever,  so  far  as  concerned  i  cution  of  appeals,  has  not  been  complied 
the  cargo  ;  and  that,  if  any  breach  of  with ;  and  the  only  question  now  to  be 
treaty  had  been  committed,  it  should  have  decided  is,  whether  the  appeal  can  be 
been  referred  to  the  British  and  Brazilian    received. 

mixed  Commission  Court  at  Sierra  Leone,  I  need  not  say  that  their  Lordships  must 
as  the  tribunal  especially  appointed  and  lean  strongly  against  any  such  objection, 
provided  for  that  purpose.  The  respon-  and  that  it  would  be  particularly  satisfac- 
dents  submitted  that  the  suggested  dis-  !  tory  to  them  that  the  appellants  should  be 
tinction  between  the  present  appeal  of  the  1  beard  against  the  sentence  in  this  case,  as 
cargo-owners,  and  that  of  the  shipowners  !  they  are  said  to  be  foreigners.  But  wo 
already  decided  was  not  such  as  to  warrant  can  only,  to  the  best  of  our  ability,  put  a 
any  difference  of  judgment  in  the  two  construction  on  the  statute  by  which  our 
appeals.  !  jurisdiction  is  regulated  ;  and  if  it  appears 

Thesigcria)   and  Addams   in   support   of  •  to  us  that  this  statute  forbids  us  to  receive 
the  protest;  Burge  and  PhilUmoreih)  for  ;  the  appeal,  we  are  bound,  however  reluc- 
the    appeal,    relied    upon    the    following    tantly,  to  dismiss  it. 
authorities : — The  Le  Louisic) ;   The  Her-  i      The  statute  6  Geo.  4.  c.  113.  was  passed 


to  consolidate  the  Acts  relating  to  the 
cases  wherein  a  pelition  shall  have  been  here-  '  a^^Htion  of  the  slave  trade;  and  the  29tlL 
tofore  l(Klged  as  aforesaid,  but  the  usual   in-  \  section  enacts  that— 

hibition  and  citation  shall  not  have  been  de-  j  *' no  appeals  shall  be  prosecuted  from  any  decree 
creed  within  the  aforesaid  respective  periods,  or  sentence  of  any  Court  of  Admiralty  or  Vice- 
the  Judicial  Committee  and  their  surrogates'  Admiralty,  touching  any  of  the  matters  provided 
shall  have  full  power  to  proceed,  atid  the  for  in  this  Act,  unless  the  inhibition  shall  be 
said  Judicial  Committee  shall  report,  aud  Her  applied  for  and  decreed  within  tvelve  months 
Majesty  shall  adjudge  on  such  report,  in  like  I  from  the  time  when  snch  decree  or  sentence  was 
manner  and  as  if  the  said  inhibition  and  1  pronounced,except  where  sachdecrec  or  sentence 
citation  had  been  decreed  within  the  aforespid  ,  shall  be  passed  in  any  Vice-Admiralty  Court  at 
respective   periods,   notwithstanding    any   pro- ;  the  Cape  of  Good  Hope,  or  to  the  eastward  there- 


of,  in   which  case   eighteen  months   shall   be 
allowed  for  the  prosecution  of  the  said  appeal. 


test  entered  into  or  determined  upon  by  the  said 
Judicial  Committee." 

When  the  Bill  «as  sent  down  to  the  Houge  of  j^  4^3  ^ase  the  sentence  was  pronoanced 
Conmons  a  Select  Committee  wa«  appointed  by  j  ,^^  ^^  Vice-Admiralty  Court  at  Sierra 
that  House  "to  inquire  into  the  facts  attending    y-'       „     _      ii.      irri.v     /»  !l  ioi«         j 

the  delay  in   extracting   the  inhibition  in  the  i  Pv."""  \,-k^.  *^®   ^^^^  f ^^"^"^^  Ift?'  ^^ 
case  of  the  ship  Guiana,  and  dismissal  of  the  1  *f^  inhibition  was  not  decreed  tiU  the  3id 

appeal,  in  the  said  case,  by  the  Judicial  Com-  i  ^^2*^?^^'^  ^^\\       ^ 

mittee  of  the  Privy  Council."  The  Select  \  Their  Lordships  have  already  decided 
Committee,  after  examining  witnesses,  reported  *^at  for  this  reason  the  owners  of  the  8 
to  the  House  that  there  did  not  appear  sufficient  were  not  entitled  to  prosecute  their  app. 
grounds  to  sustain  the  above  section  (which  had  'The  counsel  for  the  owners  of  the  cai 
been  imported  into  the  Bill  to  meet  the  exigency  ,  have  attempted  to  distinguish  their  o 
of  the  case  of  the  Guiana).  The  clause  was  from  that  of  the  owners  of  the  ship 
accordingly  sti-uck  out  of  the  Bill,  the  rest  of  '  several  grounds ;  but  I  regret  to  say  t 
which  passed  as  6  &  7  Vict.  c.  38. — (Reporter's 


note.) 

(o)  Afterwards  Lord  Chancellor. 
(6)  Afterwards  Sir  Robert  Phillimore. 
(c)  2  Dod.  210. 


(fl)  2  Dod.  353. 
(6)  2  Bob.  A.  245. 

(c)  8  Rob.  A.  68. 

(d)  2  Moo.  P.CC.  15. 
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their  Lordships,  after  great  deliheration, 
think  that  the  cases  are  not  distingnish- 
able,  and  that  the  former  decision  (to 
which  they  adhere)  must  govern  the  pre- 
sent. 

In  the  first  place,  it  is  contended  that 
the  owners  of  tne  cargo  are  not  bonnd  by 
the  enactment,  because  they  are  foreigners. 
The  British  Parliament  certainly  has  no 
general  power  to  legislate  for  foreigners 
out  of  the  dominions  and  beyond  the  juris- 
diction of  the  British  Crown,  but  it  cannot 
be  doubted  for  a  moment  that  a  British 
statute  may  fix  the  time  within  which  ap- 
plication must  be  made  for  redress  to  the 
tribunals  of  the  Empire.  This  is  matter 
of  procedure,  and  becomes  the  law  of  the 
forum.  On  matter  of  procedure  all  man- 
kind, whether  aliens  or  liege  subjects, 
plaintiffs  or  defendants,  appellants  or 
respondents,  are  bound  by  the  law  of  the 
forum.  If  a  law  were  made  upon  this  sub- 
ject working  oppression  and  injustice  to 
the  subjects  of  a  foreign  state,  that  state 
might  make  representation  and  remon- 
strances against  this  law  to  our  Goyern- 
ment;  but  while  it  remains  in  force  judges 
have  no  choice  but  to  give  it  effect.  Had 
it  been  shown  to  us  ever  so  clearly  that  in 
this  case  the  condition  recjuired  could  not 
have  been  complied  with,  if  it  has  clearly, 
absolutely,  and  universally  been  imposed, 
we  should  have  no  power  to  dispense  with 
it.  At  the  same  time  it  is  a  great  conso- 
lation to  us  to  consider  that  the  enactment 
in  question  leaves  ample  time  for  the 
effectual  prosecution  of  such  an  appeal, 
and  that  it  may  well  be  defended  on  the 
principles  on  which  there  are  laws  of  pre- 
scription in  all  civilised  countries,  fixing 
the  time  within  which  suits  shall  be  com- 
menced, or  appeals  prosecuted.  In  the 
present  case  nothing  has  been  said  of  the 
circumstances  which  led  to  the  delay  in 
decreeing  the  inhibition ;  but  in  the  former 
case  it  appeared  that  the  delay  mainly  arose 
from  the  laches  of  the  agenta  of  the  appel- 
lants in  not  sooner  taking  the  proper  steps 
for  obtaining  it. 

The  appellants,  as  owners  of  the  goods, 
must  retj  upon  a  part  of  the  sentence,  by 
which  it  is  aeclared  that  the  goods  shall 
be  held  in  deposit  till  the  penalty  is  paid. 
This,  they  contend,  is  contrary  to  the  Act 
of  Parliament,  therefore  not  provided  for 
in  the  Act;  and  therefore,  they  say,  it 
entirely  t^kes  the  case  out  of  the  operation 
of  the  29th  section.  But  the  question  at 
present  is,  not  whether  the  sentence  is 
justified  by  the  Act,  but  whether  it  touches 
any  of  the  matters  provided  for  in  the  Act. 
Now,  the  4th  section  of  the  Act  provides 
that  a  ship  employed  in  the  slave  trade 
shall  be  forfeited ;  and  the  7th  Eection 
provides  that  the  shippers  of  goods  to  be 
employed  in  the  slave  trade  shall  forfeit 


double  the  value.  The  sentence  below 
finds  that  the  Quiana,  at  the  time  of  her 
seizure,  was  employed  in  the  slave  trade 
contrary  to  the  provisions  of  the  6th 
Geo.  4.  c.  113.  ana  condemns  her  as  for- 
feited, and  pronounces  that  the  shippers 
of  the  goods  on  board  are  liable  to  the 
penalty  of  double  the  value  of  the  said 
goods  as  the  penalty  due  by  law ;  and  that 
the  goods  shall  be  held  in  deposit  till  the 

Eeualty  is  paid.    Whether  this  sentence 
e,  or  be  not,  according  to  the  Act,  are  the 
appellants  justified  in  saying  that  it  is  not 
a  sentence  touching  any  of  the  matters 
provided  for  in  the  Act  P    The  judge  of 
the  Vice- Admiralty  Court  may  be  mistaken 
in  supposing  that  a  lien  could  be  claimed 
on  the  goods  for  the  penalty ;  but  can  it 
be  successfuUv  contended  that  the  remedy 
for  the  penalty  on  the  goods,  in  respect 
of  which  the  penalty  was  incurred,  was  not 
a  matter  touching  the  penalty  and  the 
goods  P     Are  we  to  have  a  previous  argu- 
ment, as    to  whether    this    part  of   the 
sentence  ought  to  be  reversed,  before  we 
decide  whether  the  appeal  can  be  heard  P 
The  construction  of  the  clause  of  limitation 
contended  for  bv  the  appellants    would 
render  it  perfectly  nugatory ;  for  in  every 
case  it  might  bo  contended  that  the  clause 
does  not  apply,  if  the  sentence  be  errone- 
ous ;  and  the  sufficiency  of  the   sentence 
would  be  argued  and  determined  on  the 
protest  against  receiving  the  appeal.    If, 
indeed,  the  sentence  contained  a  separate 
and  distinct  matter,  not  touching  any  of  the 
provisions  of  the  Act,  although  it  did  con- 
tain other  matter  touching  those   provi- 
sions, we  think  the  clause  would  not  apply 
to    the  sentence    so  far    as  the    former 
matter  is  concerned,  and  thatjpro  tanto  the 
appeal  might  be  received,  although  the 
condition  about  the  decree  of  the  inhibition 
had  not  been  complied  with ;  but  we  can- 
not consider  that  the  holding  of  the  goods 
in  deposit  for  the  penalty  is  any  such 
separate  and  distinct  matter,  and  we  make 
no  doubt  that  it  touches  the  penalty  which 
the  Act  imposes.    If  this  part  of  the  sen- 
tence is  utterly  void,  as  contended  for, 
the  goods  cannot  be  lawfully  detained  for 
the  penalty,  and  the  question  may  perhaps 
be  tried  m  an  action  of  trover,   or  for 
money  had  and  received.      Their  Lord- 
ships think  that  it  cannot  be  tried  on  this 
appeal,   either  alleged  as  a    substantive 
ground  for  reversing  the  sentence,  or  as  a 
I  ground  for    receiving  the   appeal.      We 
know,  by  experience  in  this  place,  that  the 
j  sentences  of  the  Vice- Admiralty  Courts  are 
I  often  very  informal,  and  it  would  be  most 
perilous  to  captors  and  seizors,  if  such 
informalities  might  be  taken  advantage  of, 
by  appeal,  at  any  distance  of  time.    It  was 
probably  to  guard  against  this  that  the 
Legislature  has  anxiously  made  the  limi- 
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tation  as  to  the  time  of  appealing  to  apply 
in  language  so  comprehensive  to  all 
sentences  touching  any  of  the  matters 
provided  for  by  the  Act ;  and  we  are  of 
opinion  that  we  should  by  no  means  be 
justified  in  putting  a  construction  upon  it, 
which  would  entirely  defeat  its  object. 

It  wa5  further  argued  that  the  Vice- 
Admiralty  Court  at  iSierra  Leone  had  no 
jurisdiction  in  this  case,  and  that  we 
ought,  therefore,  to  reverse  the  appeal ; 
and,  indeed,  it  was  said  we  ought  at  once 
to  receive  the  sentence,  or  to  declare  it 
null.  I  did  not  exactly  understand  how 
we  were  to  come  to  the  conclusion  that  the 
Vice-Admiralty  Court  had  no  jurisdiction 
over  this  British  ship  for  an  infraction  of 
the  British  statute,  or  how  the  case  could 
have  been  brought  before  the  mixed  British 
and  Brazilian  Commission.  But  the  appel- 
lants do  not  deny  that  there  are  supposable 
facts  which  would  give  the  Vice- Admiralty 
Court  at  Sierra  Leone  jurisdiction  over 
the  whole  case;  and  till  the  appeal  is 
received  and  heard,  how  can  we  know  that 
these  facts  did  not  actually  exist,  and  were 
not  the  foundation  of  the  sentence  ?  But 
suppose  that  a  total  want  of  jurisdiction 
were  established  the  clause  of  limitation  is 
not  confined  to  sentences  of  Courts  acting 
within  their  jurisdiction  ;  and  this  sen- 
tence, if  it  were  pronounced  by  a  court  not 
having  jurisdiction,  would  not  the  less  be 
the  sentence  of  a  Vice-Admiralty  Court, 
touching  matters  provided  for  by  the  Slave 
Trade  Abolition  Act. 

A  number  of  cases  were  cited  to  us, 
showing  what  that  great  Judge,  Lord 
Stowell,  had  said  and  done  when  he  had 
to  review  sentences  of  Vice-Admiralty 
Courts  bad  for  want  of  jurisdiction  ;  but 
all  those  cases  were  regularly  before  him, 
upon  an  appeal  duly  brought  and  prose- 
cuted, and  in  none  of  them  did  the  ques- 
tion arise  which  we  have  to  decide,  whether 
the  appeal  ought  to  be  admitted  upon  the 
construction  of  an  Act  of  Parliament 
for  limiting  the  time  for  appealing.  I 
apprehend,  therefore,  that  in  this  stage  of 
the  proceedings,  the  argument  arising 
from    a    suppo.sed    want    of   jurisdiction 


in  the  superior  Court  must  be   quite  un- 
availing. 

In  the  pardonable  excess  of  a  very 
laudable  zeal,  a  power  was  imputed  to  this 
court,  which  the  learned  counsel  for  the 
appellants  on  reflection  must  be  aware 
does  not  belong  to  us.  It  was  said  that  as 
a  supreme  tribunal,  acting  on  the  Law  of 
Nations,  we  were  to  remedy  all  grievances 
of  foreigners,  arising  from  the  acts  of 
Colonial  Courts,  which  may  in  any  shape 
be  brought  before  us.  But,  in  reality, 
we  are  now  sitting  merely  as  a  Court 
of  Appeal  from  a  Vice -Admiralty  Court, 
strictly  bound  by  Acts  of  Parliament  as 
much  as  the  lowest  Court  of  Justice  in 
the  kingdom.  We  cannot  reverse  or  alt^r 
a  sentence,  until  it  is  regularly  before  us 
on  appeal,  and  we  cannot  receive  an  appeal 
if,  as  in  the  present  case,  a  previous  con- 
dition prescril>ed  by  the  Legislature  has 
not  been  complied  ^vith. 

I,  for  one,  should  have  been  well  pleased 
if  an  attempt  which  was  made  in  the  last 
session  of  Parliament  to  allow  this  appeal 
to  be  heard  by  altering  the  law  for  these 
particular  appellants  had  succeeded.  A 
clause  in  a  Bill  for  this  purpose  passed 
one  House  of  the  Legislature  without 
opposition,  but  was  not  approved  of  by 
the  other,  (a)  on  the  ground,  as  I  was 
informed,  that  on  inquiry  it  was  found 
that  if  the  agents  employed  had  done 
their  duty,  the  inhibition  might  easily 
have  been  obtained  in  due  time.  But, 
however  that  may  be,  the  general  law 
stands  unaltered  ;  and  upon  the  just  con- 
struction of  that  law  their  Lordships  are  of 
opinion  that  the  appeal  cannot  be  received. 
They  will  therefore  humbly  recommend 
to  Her  Majesty  in  Council  that  the  appeal 
should  be  dismissed,  as  prayed  by  the 
respondents. 


Materials  made  use  of. — This  report  is 
taken  from  4  Moore's  Privy  Council  Cases,  300. 
The  printed  cases,  and  the  minutes  of  evidence 
before  the  Select  Committee  of  the  House  of 
Commons,  have  also  been  referred  to. 


(a)  See  ante,  note  (/>),  p.  1335. 
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APPENDIX  A. 


Other  Taiixs  between  1839  axd  1843. 


The  following  cases,  tried  within  the  period 
covered  by  this  volume,  were  submitted  to  the 
Committee  by  the  Editor,  but  were  not  thought 
of  sufficient  importance  to  be  fully  reported  in 
the  collection. 

T%e  Queen  against  Bronterre  O^Brien  and 
others.  February  29, 1840.  James  Ayre,  Bron- 
terre O^Brien,ia)  Thomas  Deui/s,  John  Mason, 
and  William  Thomason,  were  indicted  before 
Coleridge f  J.,  at  the  Newcastle  Spring  Assizes, 
1840,  1st,  for  unlawful  assembly  on  July  7, 
1839  ;  2nd,  for  seditiously  meeting  to  raise  dis- 
content, and  breaches  of  the  peace,  and  by 
inflammatory  speeches  to  obstruct  the  execution 
of  the  laws ;  3rd,  for  conspiracy  with  the  like 
objects.  There  is  a  full  report  of  the  trial  in 
the  Northern  Star  of  March  7,  1840. 
O'Brien  applied  to  sever. 
Coleridge,  J. :  You  have  made  an  applica- 
tion to  me  to  be  tried  separately,  and,  however 
inconvenient  to  me  the  course  adopted  might 
be,  if  it  were  w^arranted  by  authority,  or  likely 
to  prevent  injustice,  I  would  listen  to  it.  But  I 
know  of  no  authority,  and  I  have  consulted  my 
brother  Erskine  upon  it,  who  says  he  knows  of 
no  authority ;  and,  looking  at  the  state  of 
bosiness  of  the  assize,  and  conceiving  that  it 
will  not  operate  to  your  prejudice  to  be  tried 
with  the  others,  I  cannot  comply  with  the 
application. 

Dundas  having   opened   the    case    for    the 
Crown,  James  Senderson,  a  reporter  on  the 
staff  of  the    Tyne  Mercury,  was  called,  and 
deposed  that  he  attended  a  meeting  at  New- 
castle on  July  7,  1839,  after  news  had  arrived 
of  the  disturbances  at  Birmingham,(6)  at  which 
O'Brieti  delivered  the  following  speech  : — **  The 
first  blood  has  been  shed,  and  I  am  glad  to  see 
it  was  not  the  people's  blood.    It  was  the  blood 
of  men  who  were  the  hired  agents  of  bloodthirsty 
men,  who  were  called  out  by  dagger  and  torch 
men.     I  told  the  people  several  years  ago  that 
there  would  be  a  desperate  struggle  to  obtain 
then*  just  rights.     At  that  time  I  stated  that  the 
middle  classes  would  shed  the  blood  of  half  the 
population  rather  than  that  they  should  have  their 
rights.     The  time  is  at  hand  when  the  prophecy 
will  be  accomplished,  and  I  hope  all  are  pre- 
paring for  a  rain}'  day.     I  never  advised  you  to 
arm  for  the  purpose   of  advancing  the  interests 
of  any  particular  class,  but  I  have  advised  you 
to  agitate,  agitate.     I  advised  you  to  form  your- 
selves  into   associations  as   far  as   convenient 
'^th  one  great  end— not  to  break  the  law,  but 
►  stand  on  the  very  outside  of  it.     My  friends, 
on  knew  that  our  opponents  will  not  submit. 
It  will   susi)end  the  laws.      You  know  what 
le  authorities  will  do— that  the  Habeas  Corpus 
xct  will  be  suspended,  that  trial  by  jury  will 
€  snspeuded,  and  that  in  some  instances  it  has 
een  suspended.     You  know  they  will  destroy 
rery  vestige  of  the  constitution.     If  they  do 

(a)  See  Place  MSS.  27,  821,  p.  230. 
(6)  See  Reg.  v.  Howell;  Ueg.  v.   Collins; 
leg.  v.  Lovett,  3  St.  Tr.  N.S.  1087-1188. 


not  accede  to  your  demands,  I  do  advise  the 
people    to  arm    to   a    man   to  put  down  by 
force  the  traitors  who  dare  to  use  force.    You 
have  here  a  fair  statement  of  the  position  of 
the  people.    I  call  upon  you  to  arm  with  all 
possible  means,    and,  if  you  are  not  allowed 
to  meet,  to  read  the  newspapers — if  you  are 
to  be  met  by  the  military  and  police,  there 
was    only  one    argument     that    I    can    use. 
When  a  people  are  actually  massacred  it  is  time 
to  ask  them  to  be  prepared.    The  time  is  arrived. 
A  large  proportion  of  the  Convention  is  in  gaol 
already.    Many  of  them  have  been  arrested  for 
riots  which  the  authorities  have  caused  them- 
selves.    Under  the  direction  of  the  local  authori- 
ties at  Birmingham,  the  police  first  commenced  to 
take  persons  into  custody  before  the  liiot  Act 
had  been  properly  read.     It  was  they  who  made 
the  riot,  and  if  anything  like  law  existed  they 
would   now  be  in  gaol  instead  of  the  parties 
whom  they  arrested.    There  is  no  law  but  for 
the  seven    hundred    thousand  of    the  middle 
classes,  and  they  would  put  the  working  classes 
down  by  law.     I  know  there  is  a  warrant  out 
against  me.     Seven  hundred  thousand  living  on 
rents  and  plunder  !     Bather  than  submit  to  that 
he  would  massacre  the  whole  of  England.    Talk 
not  to  me  of  the  Whig  Government,  of  the  power 
of  the  Queen — they  are  but  mere  bugbears — a 
mere  tale  for  the  time  being.    Ministers  had  no 
power  but  from  the  House  of  Conmious,  and 
the  House  of  Commons,  but  from  the  seven 
hundred  thousand  conspirators  who  could  stay 
the  course  of  legislation.     (Here  the  witneea 
said  a  slight  disturbance  prevented  his  catching 
a  sentence  or  two.)    I  am   sure  there  is  no 
person  present  who  believes  I  would  make  such 
a  charge  against  any  person  so  far  as  he  belongs 
to  the  middle  classes.    Every  person  who  woiud 
give  me  the  same  rights  as  himself  is  an  honest 
man,  but  I  speak  of  the  majority,  for  they  have 
used  means  to  prevent  them  being  obtained  even 
to  the  least  extent.    And  as  they  have  taken 
that  which  belongs  to  others,  they  are  as  well 
traitors  as  robbers.     Now,  if  the  Ma3'0r  and 
Common  Council  of  Birmingham  had  not  been 
enemies  of  the  commonweal,  they  would  not  have 
allowed  the  Government  to  send  down  armed 
assassins  to  prevent  the  people  reading  news- 
papers.   They  are  answerable  for  the  acts  of  the 
military.     They  called  out  the  soldier^'  and  they 
read  the  Riot  Act.   I  will  tell  you,  if  you  assemble 
and  you  are  interfered  with,  you  should  go  behind 
quarters — behind  the  Corporation  of  Newcastle. 
If    the  mayor    and    corporation    allow   armed 
ruffians  to  take  the  lives  of  the  people,  then  they 
are  answerable  for  it  with  their  lives  and  pro- 
perty.     Your  enemies   are  scattered  over  the 
world,    they  make   the   Government   and    the 
House  of  Commons,  and  the  House  of  Commons 
and  Government  are  alone  answerable  to  seven 
hundred  thousand.    If  you  are  resolved  to  be 
free,  and  not  to  be  killed  with  impunity,  you 
must  look  to  the  traitors  in  the  town  who  pay 
the  blood  money,  and  without  whom  the  assassins 
would  not  act.    If  you  would  preserve  the  peace 
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of  the  town — if  you  would  act  ho  a«  to  prevent 
bloodshed,  the  men  of  Newcastle  would  be 
ashamed  if  thej  had  not  one  good  musket. 
Unless  I  see  the  people  properly  armed  I  shall 
renounce  the  moyement.  I  will  not  risk  my 
life  if  you  do  not  know  your  rights.  And  if  you 
know  them,  1  will  retire  from  the  Convention, 
if  you  are  not  prepared  to  act  after  being 
refused  them.  Men  who  know  their  rights  are 
miserable  cowards  if  they  do  not  take  them 
without  loss  of  time.  The  middle  classes  never 
petition  you  for  their  rights,  they  make  the 
Parliament  themselves.  They  are  ready  to  shed 
the  blood  of  the  people ;  and  if  seven  hundred 
thousand  of  the  electors  out  of  nine  millions, 
take  the  power  without  consulting  you,  there 
can  be  no  crime  in  your  doing  the  same.  If 
they  are  the  wise  men  3'ou  say  they  are,  there 
will  be  no  harm  in  your  following  their  example. 
The  National  Petition  has  been  courteouslv 
received.(a)  Mr.  Attwood  is  about  to  move 
something,  and  they  are  about  to  bring  in  a  Bill ; 
and  your  business  is  now  to  keep  quiet,  to  put 
your  trust  in  Providence  and  keep  your  powder 
dry.  Yon  have  no  right  to  assume  that  anyone 
will  be  80  mad  as  to  exclude  nine-tenths  of  the 
people  from  making  the  laws  they  are  called 
upon  to  obey,  but  your  bu:jiness  is  to  prepare 
for  a  rainy  day.  "When  you  see  the  arguments 
by  which  they  are  preparing  to  meet  your 
arguments,  it  is  your  duty  to  arm  to  the  teeth, 
in  order  that  the  fate  of  your  friends  at  Bir- 
mingham may  not  be  yours.  1  understand 
that  some  of  the  gentlemen  present  intend 
to  propose  resolutions.  I  have  not  seen 
them,  but  1  trust  they  will  be  worthy  of  the 
high  character  of  the  men  of  Newcastle.  I 
call  upon  the  men  of  Newcastle  to  put  them- 
selves in  readiness  j  and  if  the  Mayor  of  New- 
castle shall  attempt  to  deprive  you  of  your 
political  rights,  that  shall  be  the  signal  for  a 
rising  in  the  town.  I  do  not  wish  you  to  vio- 
late the  law,  but  to  keep  peace  with  the  autho- 
rities as  long  as  they  keep  the  law,  but,  if  the 
attempt  was  made  to  disperse  you,  you  must 
not  meet  again,  except  with  arrows  in  your 
hands.  I  advise  you  not  to  let  one  week  pass 
without  procuring  arms  to  defend  yourselves, 
your  Queen  and  Ck)nstitution,  and  above  all 
your  rights  as  Englishmen." 

The  witness  further  spoke  to  other  speeches 
at  the  meeting,  and  to  a  resolution  being  carried, 
"That  the  Government  have  committed  high 
treason  against  the  Queen  and  Constitution  by 
attempting  to  disperse  the  people  of  Birming- 
ham while  discussing  their  mighty  grievances." 

In  cross-examination  the  witness  made  several 
admissions  tending  to  show  that  the  above  wms 
not  a  full  and  accurate  report  of  O'Brien's 
speech. 

Coleridge,  J.,  in  summing  up  said  the 
defendants  seemed  to  have  mistaken  the  ground 
of  prosecution.  It  was  not,  as  seems  to  be 
supposed,  for  using  seditious  words.  The  first 
charge  is  for  sedhiously  assembling,  and  then 
by  seditious  speeches  endeavouring  to  excite 
the  parties  to  whom  they  were  addressed,  to 
hatr^  and  contempt  of  the  Government  and 
the  laws  of  the  country,  and  to  create  riots, 

(a)  See  below,  Appendix  Q. 


routs,  and  insurrections,  and  also  to  persuade 
them  to  arm  themselves  for  these  purposes. 
Now  if  tliat  charge  is  supported  it  is  an  illegal 
offence.  Persons  may  assemble  fur  any  purpose, 
but  then  they  must  not  use  language  calculated 
to  excite  contempt  for  the  laws  of  the  famd. 

The  learned  judge  proceeded  to  comment  on 
the  evidence  of  Henderson^  the  reporter  of  the 
Tyne  Mercury,  who  was,  he  said,  the  only  wit- 
ness against  the  defendants.  Henderson  whs 
not  sent  to  the  meeting  at  the  instance  of  the 
authorities,  but  was  reporter  for  a  newspaper, 
and  the  paper  not  being  favourable  to  the 
Chartists,  was  not  likely  to  give  a  very  favour- 
able representation  of  what  was  said.  He 
went  to  make  an  article  for  a  newspaper,  and 
acted,  no  doubt,  honestly,  but  then  he  did  not 
expect  to  be  made  a  witness  in  such  proceedings 
as  these.  The  distinction  was  this~-they  had 
had  not  got  a  man  who  went  to  take  a  full 
report,  and  knew  that  he  would  have  to  detail 
all  that  passed  in  a  coart  of  justice,  bat  one  who 
went  to  a  meeting  merely  to  take  notes  of  such 
parts  as  would  do  for  his  purpose.  If  a  person 
were  indicted  for  a  printed  libel,  he  had  a  right 
to  insist  upon  its  being  all  read ;  and  on  the 
same  principle,  if  it  was  sought  to  make  a  man 
answerable  for  what  he  had  said,  the  whole 
should  be  given  to  the  jury,  or,  at  least,  so  mach 
as  would  enable  them  to  judge  of  the  tenor  of 
the  whole.  The  question,  then,  was  whether 
they  had  sufficient  of  the  speeches  before  them 
in  this  instance  to  enable  them  to  judge  of  the 
tenor  of  the  whole  of  them.  The  defendant 
O'Brien  had  cross-examined  the  witness,  and  it 
turned  out  that  the  defendant  took  part  in  favour 
of  the  Government,  bat  this  was  not  stated  in 
the  report,  and  the  accuracy  of  the  report  being 
a  very  material  question  in  this  case,  it  was  for 
the  jury  to  draw  their  own  conclusion  respecting 
it.  From  what  he  had  from  Mr.  0*Brien  to-day, 
he  thought  he  would  not  have  used  some  of  the 
language  imputed  to  him,  for  he  would  be  likely 
to  talk  common  sense,  which  he  was  not  exactly 
made  to  do  in  that  report  :  "  The  language  he 
admits  using  is  very  strong,  but  the  question  is, 
not  whether  he  has  used  strong  aud  intemperate 
language — for  in  this  country  a  man  cannot  he 
punished  for  that — ^but  whether,  upon  the  whole, 
It  was  calculated  to  produce  the  effects  chained 
in  the  indictment.  The  procuring  of  fire-arms 
is  not  an  unlawful  act,  the  people  have  a  right 
to  have  arms ;  but  the  question  is  whether  they 
were  to  get  these  arms  for  the  purpose  of  using 
them  against  the  public  peace.  The  question  is 
whether  he  meant  that,  after  what  had  taken 
place  at  Birmingham,  all  law  was  gone — that 
the  seven  hundred  thousand  middle  classes  whom 
he  mentioned  had  taken  up  arms  against  the 
lower  classes — that  all  law  and  order  was  g 
and  society  reduced  to  its  original  elements, 
then,  if  so,  there  can  be  no  doubt  that  the  pei 
bad  a  right  to  arm  in  their  own  defence, 
very  first  kiw  of  nature  is  self-defence.  B 
must  here  remark  what  a  dangerous  thing  i 
to  incite  the  people  to  arm,  SxA  to  make  t! 
the  sole  judges  of  whether  they  had  a  rigl 
interfere.  The  defendant  admitted  that  he 
vised  the  people  to  keep  the  peace  as  lonf 
the  authorities  themselves  keep  the  law; 
this  I  must  observe  is  a  most  dangerouK 
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trine,  because  it  is  a  moat  dangerous  thing  to 
make  the  people  judges  whether  the  law  had 
been  kept.  If  the  authorities  break  the  law,  it 
is  still  the  duty  of  the  people  to  yield  obedience. 
What  a  dangerous  state  of  things  would  exist, 
for  instance,  if  when  the  authorities  were  going, 
as  the  people  thought,  beyond  the  law,  they 
were  to  take  up  arms  against  them." 
The  jury  acquitted  the  defendants. (a) 

The  Queen  against  Peddie  and  others  {the 
Bradford  Chartists^ .  March  1 1 ,  1 84  0.  Robert 
Peddle,  William  Brook,  Ttumas  Drake,  James 
Holdsworth,  and  Paul  Uoldsworth  were  indicted 
before  Erskine,  J.,  at  the  York  Spring  Assizes, 
for  seditiously  conspiring  to  create  a  riot  and 
disturbance  at  Bradford  on  the  27th  January, 
and  for  seditiously  meeting  and  arming  for  the 
purpose  of  carrying  these  intentions  into  effect. 
The  case  is  fully  reported  in  the  Northern  Star. 

The  Attorney  General  (Sir  John  Campbell)  in 
opening  the  case  stated  that  it  would  be  proved 
that  on  the  evening  of  the  Saturday,  the  25th  of 
January,  there  was  a  meeting  at  a  Mrs.  Har- 
greaves's,  in  Bradford,  where  schemes  which 
had  been  previously  planned  were  again  dis- 
cussed; at  this  meeting  the  prisoners  Peddie 
and  Brook  were  present.  Now,  the  schemes 
laid  were  of  the  most  alarming  character, 
and  would  astonish  those  who  were  not  accus- 
tomed to  courts  of  justice.  But— as  was  said 
by  Lord  Tenterden,  when  an  attempt  was 
made  to  take  the  town  of  London  by  two  men(6) 
-—they  over-calculated  the  support  they  were 
Jikely  to  obtain.  So  in  this  case,  they  saw  no 
obstacles  in  the  way,  and  plunged  into  their 
schemes,  which  were  abortive,  being  determined 
to  resort  to  physical  force  for  the  purpose  of 
obtaining  the  Charter.  They  were  to  proceed  to 
the  neighbourhood  and  take  possession  of  cer- 
tain ironworks,  called  the  Low  Moor  Ironworks, 
which  were  in  the  possession  of  Messrs.  Daw- 
son and  Hardy.  In  those  ironworks  were  some 
cannon,  and  they  expected  to  get  some  pieces 
of  artillery,  which  would  assist  them  in  their 
proposed  scheme;  then  they  were  to  go  to 
Dewsbury ;  and  afterwards  they  were  to  proceed 
to  the  metropolis,  and  take  possession  of  the 
Government.  It  was  agreed  on  that  occasion 
that  they  should  meet  on  the  Sunday  evening, 
at  a  place  called  Lidget  Green.  They  accord- 
ingly met  there,  when  Peddie  and  Drake  and 
Brook  were  present.  Upon  that  occasion  they 
further  discussed  and  matured  tlie  details  of  the 
plan.  They  agreed  that  they  were  to  come 
armed;  and  it  was  resolved  that  they  should 
provide  a  considerable  quantity  of  ammunition 
and  arms.  They  were  to  meet  at  an  earlier 
liftiir  at  the  house  of  a  person  called  Smith,  who 

During  the  same  assizes  Bronterre  O'Brien, 
ther  with  the  Rev.  Wm.  Vickers  Jackson, 
enting  clergyman,  and  three  others,  was  con- 
ed, at  Liverpool,   for  seditious  conspiracy, 
iwful  assembly,   and  seditious   speeches   at 
ichester.     O'Brien  was  sentenced  to  eighteen 
^ths  and  Jackson  to  two  years*  imprisonment, 
to  enter  into  recognizances  in  500/.,  with 
sureties   of   150/.  each,  to  keep  the  peace 
three  years. 
^   liex  V.  Watson,  32  St.  Tr.  578. 
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kept  an  orange  shop.  They  were  to  wait  till 
two  in  the  morning,  and  rheu  sally  forth ;  then 
go  to  the  market  place  and  carry  the  scheme 
into  execution.  They  accordingly  met  at 
Smith's,  the  orange  shop,  and  there  were 
present  besides  those  he  had  mentioned  the  two 
Holdsworths.  They  remained  there  for  a  con- 
s'derable  time,  and  then  sallied  forth  with  Peddie 
at  their  head.  Peddie  had  on  his  person  a 
military  belt  and  a  dag^r,  and  the  others  were 
armed  with  different  Ends  of  weapons,  and  a 
considerable  quantity  of  ball  cartridges  had 
been  provided.  They  met  a  watchman  named 
Croft,  whom  they  took  prisoner.  He  (the 
Attorney  General)  was  thankful  they  had  not 
the  barbarous  scheme  of  assassinating  all  whom 
they  met  on  the  way ;  and  it  gave  him  pleasure 
to  state  that  on  behalf  of  the  defendants.  Then 
they  met  a  man  called  Hillingworth,  a  special 
constable,  whom  they  took  a  prisoner.  But  at 
this  period  of  the  transaction  the  constables 
came  up,  and  followed  the  mob,  which  imme- 
diately dispersed. 

James  Harrison,  one  of  the  witnesses  for  the 
Crown,  who  admitted  being  in  the  employ  of 
the  Bradford  police,  gave  evidence  as  to  meet- 
ing at  Hargreaves'  beershop  on  Saturday, 
January  25 :  I  was  in  a  room  upstaurs,  and 
Peddie  and  Brook  were  there  with  otliers, 
about  a  dozen  in  all.  They  were  all  delegates 
or  councilmen,  and  mentioned  as  such  in  the 
presence  of  Peddie  and  Brook.  Peddie  and 
Marsden  were  strangers  to  me  ;  when  I  went  in 
they  were  introduced  to  me  by  Brook  and  Flinn 
as  being  the  two  men  from  Leeds.  They  shook 
hands  with  me.  Peddie  then  told  me  he  had 
just  come  from  Edinburgh  to  Leeds,  Bradford, 
and  Dewsbury  to  take  the  command  of  the  men 
of  the  North  Riding  of  Yorkshire.  Peddie  said 
he  understood  some  of  the  parties  had  the  com- 
mand, some  of  ten,  and  others  of  twenty,  but  he 
would  not  take  the  command,  unless  they  all 
gave  up  to  him,  as,  where  there  were  so  many 
commanders,  things  never  went  on  well.  It  was 
agreed  by  those  present  to  give  up  the  command 
to  Peddie.  It  was  agreed  that  we  should  have 
another  meeting  on  Sunday  evening  at  Turner's, 
at  Lidget  Green.  Peddie  said  it  was  necessary 
that  all  parties  in  the  neighbourhood  should 
know  how  to  come  to  this  meeting  on  the 
Sunday  It  was  then  ordered  that  notes  should 
be  written  to  different  distant  parts  of  the 
neighbourhood,  and  notes  were  written  by 
George  Flinn ;  four  or  five  of  them  were  given 
to  me ;  one  was  to  go  to  Halifax,  one  to  Queens- 
head,  one  to  Horton,  and  the  other  on  the  road. 
The  men  to  whom  these  were  to  be  delivered 
were  delegates,  or  principal  men,  who  had  the 
command  of  the  men.  I  remained  at  Har- 
gr eaves' s  till  near  ten  o'clock  on  that  night ;  after 
I  had  made  my  report,  Peddie  said  he  was 
glad  to  hear  that  the  Queenshead  people  were 
ready.  In  the  course  of  a  quarter  of  an  hour 
Brook  came  in  and  said  he  had  been  at  Queens- 
head,  and  that  he  was  in  the  schoolroom  when 
the  man  came  out  to  me.  Brook  said  we  must 
not  expect  the  men  that  night,  for  their  ammu- 
nition was  damp,  and  it  would  take  half  a  day 
to  dry  it.  Peddie  said  it  was  time  for  those  to 
go  who  had  any  distance  to  go,  and  that  they 
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were  dl  to  meet  in  the  Green  l^larket  not  later 
than  two  o'clock  the  next  mominfi^.  The  Green 
Market  is  one  of  the  principle  sqnareR  in  the 
town.  Peddie  said,  **  Before  we  part  you  mQ8t 
all  be  aware  to  come  as  near  the  time  as 
possible;  those  who  have  the  command  of  a 
hondred  moat  bring  fifty  without  waiting  for 
the  rest,  and  those  who  have  the  command  of 
twenty  or  thirty  must  bring  half  of  them  and 
not  wait ;  if  you  meet  with  a  watchman  or  con- 
stable in  the  street  bring  him  with  you  if  he  will 
come  quietly,  and,  if  he  will  not,  leave  him  so 
that  he  will  not  make  a  noise."  When  they  got 
to  the  Green  Market  they  M^ere  to  take  posses- 
sion of  the  Bazaar ;  the  Piece  Hall  was  to  pat 
their  ammunition  in ;  the  News  Boom  was  to  be 
the  depdt  for  the  body  of  men.  Peddie  said  he 
woold  soon  get  some  picks,  and  set  the  colliers 
to  work  to  make  the  hole  through  the  waU  to 
put  the  cannon  through.  They  were  to  get  ail 
the  food  and  clothes ;  for,  said  he,  my  men  shall 
neither  want  food  nor  clothes.  They  were  to 
go  with  bread,  butchers'  meat,  and  what  they 
could  get.  They  were  to  go  from  Bradford  to 
Dewsbury,  and  they  would  gain  strength  as 
they  went.  Their  five  hundred  in  the  morning 
would  become  two  thousand  before  night  They 
were  to  go  on  to  London,  '*  and  after  the  first 
storm,"  he  said,  "you  will  give  me  leave  of 
absence.  I  will  then  take  a  post-chaise  and 
four,  and  go  to  meet  Dr.  Taylor  and  his  army 
in  the  north." 

The  witness  proceeded  to  describe  the  failure 
of  the  attempt,  as  opened  by  the  Attorney 
General, 

The  defendants  were  found  guilty  and  sen- 
tenced on  March  26  following.  Peddie  was 
sentenced  to  be  imprisoned  at  Beverley  for 
three  years  and  kept  to  hard  labour,  and  at  the 
expiration  to  be  bound  over  to  keep  the  peace 
for  three  years,  himself  in  30/.  and  two  sureties 
in  \0l.  each  ;  Wm.  Brook  to  be  imprisoned  at 
Northallerton  for  three  years,  and  after  to  enter 
into  his  own  recognizance  of  30/. ;  Thos.  Drake 
to  be  imprisoned  at  Beverley  for  eighteen 
calendar  months,  and  to  be  bound  over  in  his 
own  recognizance  of  30/. ;  Paul  Holdsworth  to 
be  imprisoned  at  Northallerton  for  one  year  with 
hard  labour,  and  afterwards  to  enter  into  his 
own  recognizance  of  20/.  to  keep  the  peace  for 
three  years. 

The  Queen  against  Holberry  and  others  (Jthe 
Sheffield  Chartists),  Monday,  March  16, 1840. 
James  Duffy,  Samuel  Holberry ,  Thomas  Booker, 
and  William  Wells  were  indicted  before  Erskine, 
J.,  at  the  Spring  Assizes  at  York,  for  having 
unlawfully  conspired  aud  confederated  with 
Other  persons,  at  Sheffield,  on  the  12th  January 
1840,  to  create  a  breach  of  the  public  peace ;  and 
for  obtaining  arms  and  other  instruments  for  the 
purpose  more  effectually  of  accomplishing  their 
object.  There  is  a  full  report  of  the  trial  in  the 
Northern  Star.  The  Attorney  General  (Sir  John 
Campbell),  in  opening  the  case  for  the  Crown, 
stated  the  facts  as  follows  :^^Gentlemen,  you  have 
already  heard  that  the  defendants  stand  indicted 
for  having  entered  into  a  conspiracy  to  violate  the 
law,  to  create  insurrection,  and  to  disturb  the 
public  peace.    The  offence  of  which  they  are 


charged  is  one  of  the  most  grave  and  serious 
nature ;  indeed,  it  borders  on  the  highest  offence 
known  to  the  law  of  England,  the  offence  of 
high  treason.  The  charge  against  them  '»  that 
they  entered  into  a  plan  which,  if  they  had  per- 
severed in  it  and  had  been  able,  by  the  measures 
they  contemplated,  in  any  degree  to  carry  it  into 
effect,  would  certainly  have  subjected  them  to  a 
prosecution  for  high  treason.  Luckily  for  them, 
their  plans  were  disconcerted ;  two  of  them, 
however,  were  actually  committed  for  the  crime 
of  high  treason — Holberry  and  Booker.  After 
some  mature  consideration,  and  in  coneorrenoe 
with  my  learned  friends,  I  have  thought  that  the 
ends  of  justice  did  not  require  that  ute  prosecu- 
tion should  be  conducted  in  that  shape.  I  hope 
my  conduct  in  this  respect  will  not  be  blamed  by 
the  Government ;  I  am  sure  it  will  not  be  blamed 
by  the  defendants  or  those  who  represent  thenu 
There  were  established  in  the  town  of  Shefileld 
societies  called  Chartist  These  societies  at  first 
were  probably  of  an  innocent  nature,  because  at 
first  they  merely  entertained  opinions  which  they 
conscientiously  thought  should  be  lairtied  into 
effect ;  but,  gentlemen,  by-and-by,  being  deluded 
by  designing  men,  they  certainly  laid  a  plan  of 
the  most  dangerous  and  mischievous  natore. 
They  were  resolved,  not  by  constitutional  and 
legitimate  means,  but  by  force  and  violence,  to 
carry  that  plan  into  effect.  For  this  purpose 
they  were  divided  into  classes— each  class  bad 
a  leader — and  they  met  at  certain  places  in 
Sheffield  and  the  neighbourhood,  orders  being 
communicated  to  them  by  their  leaders.  Gentle- 
men, in  the  beginning  of  January  of  the  present 
year,  they  formed  the  plan  which  is  the  subject 
of  this  prosecution,  which  was  to  prepare  fire- 
arms, to  assemble  at  a  given  time,  to  take  by 
force  possession  of  the  Town  Hall  and  *'  Ton- 
tine Hotel,'*  of  Sheffield,  and  to  enter  and  fortify 
those  places  against  the  troops  that  mig^t  be 
brought  against  them ;  and  to  have  a  general 
rising  in  Sheffield,  which  was  to  be  accompanied 
by  a  rising  of  a  similar  description  in  other 
parts  of  the  country.  The  time  fixed  for  the 
accomplishment  of  this  scheme  was  the  night 
between  Saturday  the  11th  and  Sunday  the  12th 
of  January.  The  class  leaders  were  to  bring 
their  men  to  the  appointed  place,  and  this  plan 
of  operation  was  to  be  brought  into  effect,  at- 
tended with  circumstances  of  violence,  which  I 
have  refrained  at  present  fh>m  speaking  to  you 
about.  If  they  were  defeated  in  the  attempt  to 
get  possession  of  the  Town  Hall  and  **  Tontine 
Hotel,"  then  they  were  to  set  fire  to  the  town. 
Luckily,  however,  the  magistrates  received  in- 
formation of  this  plot— not  of  its  details— but 
tbey  were  aware  that  something  of  a  dangerous 
nature  was  in  agitation.  Accordingly  meaa 
were  taken  to  prevent  it  The  military 
police  were  called  out  and  actively  employe 
the  night  between  the  Saturday  and  Suo 
and,  luckily  for  Holberry,  he  was  arrest 
midnight  There  were  several  attempts  a 
made,  but  tlie  rioters  did  not  come  out  in  1 
numbers — only  from  twenty  to  tliirty,  ani 
soon  as  the  alarm  was  g^ven,  they  were 
persed,  the  ringleaders  were  apprehended,  an 
public  tranquillity  was  restored.  Now,  ge 
men,  if  there  was  such  a  plot  as  this  in  atip*' 
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there  can  he  no  doubt  at  all  that  the  corpus 
delicti  is  fully  established,  and  the  only  question 
will  be  whether  these  four  individuals  who  have 
pleaded  not  guilty  were  implicated  in  the  trans- 
action. Now,  with  regard  to  Holberry,  it  will 
be  proved  that  he  was  the  principal  leader ;  he 
attended  the  class  meetings;  he  attended  at  a 
place  called  Fig  Tree  Lane,  where  the  delegates 
used  to  attend ;  he  attended  the  meeting  in 
Lambert  Street,  where  the  details  of  the  plan 
were  arranged.  He  was,  in  short,  I  may  say, 
the  princip^  contriver  of  the  scheme.  He  was 
arrested  between  eleven  and  twelve  o'clock  on 
the  Saturday  night.  He  was  found  in  bed  wilh 
his  clothes  on,  excepting  his  shoes,  and  he  then 
entered  into  an  explanation,  making  no  secret  of 
his  intentions.  When  he  was  arrested  this 
dagger  (the  learned  gentleman  here  exhibited 
the  dagger  which  was  found  upon  the  prisoner, 
and  which  was  a  most  formidable  weapon)  was 
found  npon  him.  I  will  not  detail  the  conver- 
sation which  then  took  place ;  that  you  will  hear 
from  the  witnesses;  but  I  will  tell  you  that 
there  were  found  in  his  house  a  large  horse 
pistol,  twelve  hand  grenades,  two  bomb  shells, 
half-a-dozen  fire-balls,  forty  ball  cartridges, 
several  tin  cases  for  powder,  three  torches,  a 
quantity  of  tow  used  in  the  manufacture  of  those 
articles,  from  100  to  200  iron  bullets,  and  an 
iron  pot.  Gentlemen,  I  believe  this  basket  con- 
tains the  articles  found  in  Holherry^s  house. 
Now  for  what  purpose  will  Mr.  Watson 
(the  defendant's  counsel)  say  these  were  col- 
lected —  for  what  purpose  was  the  defendant 
lying  in  bed  at  that  time  of  the  night  with 
a  dagger  in  his  bosom  ?  With  respect 
to  Booker,  it  appears  that  he  attended  those 
meetings,  and  that  he  took  an  active  part  in 
them.  He  was  out  on  the  night  in  question, 
and  was  arrested  about  four  o*clock  in  the 
morning  at  a  place  called  Crook's  Moor,  and 
near  where  he  was  arrested  was  found  a  great 
quantity  of  arms  of  a  similar  description  to 
ttiose  found  in  Hciberry's  house.  Gentlemen, 
William  Booker,  that  young  man  who  is  now 
standing  next  to  him,  is  his  son.  He  was 
arrested  about  four  o'clock  in  the  morning  in 
his  father's  house,  and  there  were  found  this 
pike  head  upon  a  stick,  and  a  quantity  of  '  cats.' 
Here  is  a  specimen  of  this  most  dangerous 
weapon,  which  was  for  the  purpose  of  defend- 
ing themselves  against  the  attacks  of  cavalr}*. 
They  are  so  ingeniously  constructed  that,  throw 
them  which  way  you  will,  a  point  will  be  sure  to 
turn  upwards.  On  the  following  day  an  immense 
quantity  of  iron  pikes  were  found  concealed 
under  the  bed.  There  were  also  found,  when 
tiiA  prisoner  was  apprehended,  two  guns,  a 
led  pistol,  three  hundred  and  ninety-one 
cartridges,  two  large  bombs  two  inches  in 
j[ieter,  two  hand  grenades,  four  daggers,  and 
reat  quantity  of  pike  shafts  sharpened  at  one 
\  end  ready  to  receive  the  heads.  Now, 
itlemen,  these  are  a  specimen  of  what  was 
ind  at  the  houses  of  Holherry  and  the  two 
okers.  I  now  come  to  the  case  against  the 
endant  Duffi/,  who  is  to  be  defended  by  Sir 
■ffory  Letcin,  He  was  also  a  class  leader, 
.  was  to  have  brought  his  men  up  that 
i»t,  but  was  not  so  punctual  as  was  expected. 


He  took  a  part  in  carrying  the  plan  into  effect. 
He  is  an  Irishman  by  birth,  and  he  was  to  bring 
up  his  countrymen  who  were  to  be  named  his 
class.  A  quantity  of  arms  were  found  deposited 
in  a  place  where  they  had  been  secreted  by 
him.  You,  gentlemen,  v^U  probably  wish  to 
know  how  all  this  is  to  be  proved.  I  shall 
prove  it  by  witnesses  whose  testimony  cannot 
admit  of  the  slightest  doubt.  I  shall  likewise 
call  witnesses  who  were  implicated  in  this  case. 
I  have  no  doubt  but  that  my  learned  friend  will 
cross-examine  these  witnesses,  and  call  upon 
you  to  receive  their  evidence  with  suspicion, 
and  will  very  probably  call  other  witnesses  to 
disprove  what  they  may  advance,  but  inde- 
pendent of  these  I  apprehend  there  is  sufficient 
to  establish  the  charge  against  them.  But  that 
you  and  the  public  may  know  all  the  mischief 
which  was  contemplated  I  will  present  before 
you  two  witnesses  of  the  name  of  Thompson 
and  FoxkaU,  who  intended  to  have  joined  in 
this  outbreak,  nay,  who  did  join  it. 

Gentlemen,  in  cases  of  this  description  it  is 
impossible  to  learn  anything  of  the  plans  and 
intentions  of  secret  bodies  unless  through  the 
medium  of  accomplices  or  spies.  Their  testis 
mony,  however,  will  be  corroborated  in  the  most 
important  particulars  by  other  witnesses  who 
are  not  accomplices,  and  then,  according  to  the 
rule  of  the  law,  you  will  be  required  to  give  the 
fullest  credit  to  the  testimony  of  these  two 
persons.  Gentlemen,  under  these  circumstances 
I  again  confess  mv  astonishment  that  the  de- 
fendants should  for  a  moment  question  the 
evidence ;  they  have,  however,  an  undoubted 
right,  as  I  before  observed,  to  put  us  upon 
proof  of  the  charge,  and  I  think  there  cannot 
be  the  smallest  difficulty  in  giving  that  proof. 
The  only  defence  which  appears  to  me  can  be 
attempted  will  be  that  they  arc  not  guilty  of  a 
misdemeanor,  because  they  are  guilty  of  high 
treason.  Gentlemen,  that  is  a  defence  to  which 
I  am  sure  my  learned  friend  will  not  resort, 
and  if  you  should  be  of  opinion  from  the  evi- 
dence which  will  be  given  that  they  are  guilty 
of  high  treason,  it  will  be  your  duty  to  acquit 
them  of  the  present  charge,  but  it  will  be  my 
duty,  as  the  public  prosecutor,  to  take  care  that 
they  do  not  escape  public  justice  with  impunity. 

The  defendants  having  been  convicted, 
on  March  26  Erskine,  J.,  pronounced  sen- 
tence as  follows : — Samuel  Holherry,  Thomas 
Booker,  William  Booker,  James  Ihiffy,  you 
have  been  tried  and  convicted  of  a  seditious 
conspiracy  for  the  purpose  of  obstructing  the 
law,  and  of  making  riots  and  disturbances,  and 
a  breach  of  the  peace.  The  conspiracy  which 
was  proved  against  you  by  the  clearest  evidence 
shows  that  you  have  been  guilty  of  an  offence 
for  which  you  might  have  been  called  upon  to 
forfeit  your  lives,  for  I  have  no  hesitation  in 
saying  that  there  was  evidence  produced  on 
the  trial  from  which  the  jury  might  have  been 
warranted  in  drawing  the  conclusion  that  you 
had  actually  levied  war  against  the  Queen,  and 
had  been  guilty  of  high  treason. 

Happily  for  you  you  now  stand  at  that  bar 
to  receive  judsment  for  a  misdemeanor,  and 
you  should  be  thankful  to  those  who  have  taken 
the  most  merciful  consideration  of  your  case 
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and  have  not  placed  you   io  that  peril  which 
jour  own  conduct  had  brought  upon  von. 

You  will,  I  have  no  doubt,  faucy,  and  others 
may  be  encouraged  to  tliiuk,  thut  you  are 
brought  here  to  be  punished  for  the  opinions 
you  are  said  to  entertain  with  respect  to  some 
political  question  which  you  have  imbibed,  a8  it 
was  »aid,  in  defence  of  what  you  call  your 
Charter,  but  you,  and  those  who  are  uuder  that 
impression,  should  be  undeceived.  Yon  are 
not  called  upon  to  annwer  for  auy  opinions  you 
may  entertain,  for  you  have  a  right  to  entertain 
them,  and  a  right  to  enforce  them  all  by  con- 
stitutional means. 

You  have  a  rif^ht  to  meet,  you  have  a  right 
to  consult  peaceably  and  quietly,  and  you 
have  a  right  to  use  all  the  energies  of  your 
minds  to  enforce  those  principles  if  you  think 
them  worthy  of  the  consideration  of  the  country. 
You  are  not  condemned  for  entertaining  those 
opinions,  but  because  you  hav}»  sought  by  un 
lawful  means  to  enforce  them,  by  means  which, 
if  encouraged,  would  bring  destruciion  and  death 
upon  yourselves,  and  even  if  partially  success- 
ful would  bring  destruction  and  ruin  upon  your 
country.  It  is  a  privilege  of  every  English- 
man to  maintain  his  own  opinions  with  energy 
of  mind  so  a«  to  bring  others  to  adopt  them. 
It  is  also  the  right  of  every  Englishmen  to 
have  anns  for  his  own  defence,  but  it  is  not 
therefore  that  you  are  to  be  allowed  to  procure 
arms  for  an  unlawful  purpose,  and  to  assemble 
with  others  for  the  purpose  of  carrying  those 
unlawful  purposes  into  execution. 

If  arms  are  produced  for  the  pur{H)se  of 
resisting  the  constitutional  government,  and  of 
maintaining  by  force  and  violence,  and  of  extort- 
ing from  others  the  adoption  of  those  opinions, 
and  of  forcing  them  upon  the  Government,  then 
the  very  procuring  of  arms,  the  very  assembly 
in  which  those  purposes  are  discussed,  become 
unlawful,  subject  the  parties  to  punishment,  and 
if  they  are  attempted  to  be  carried  out  by  armed 
force,  then  will  follow  the  heavy  punishment 
of  high  ti"eason.  You  and  others  seem  to  have 
entertained  the  doctrine  that  peaceable  and 
constitutional  means  of  enforcing  your  opinions 
are  no  longer  to  be  abide<l  by — that  you  have  a 
right  to  exercise  what  you  are  pleased  to  call 
physical  force  for  the  purpose  of  obtaining 
your  ends.  But  in  this  you  are  not  only  con- 
travening the  law  and  the  constitution  of  the 
country,  you  are  not  only  placing  in  peril 
the  interests  of  the  country,  but  you  are 
waging  war  with  Him  who  rules  the  universe 
supremely  by  all  moral  power,  and  who  will 
defeat  your  plans  as  long  as  they  are  con« 
trary  to  His  laws.  You  say  the  people  are 
the  force  of  the  country,  and  that  they  must 
rule.  You  might  as  well  say  that  the  arm  is 
the  force  of  mau,  and  it  must  rule ;  but  it  is 
not  the  arm,  it  is  the  mind  that  rules.  So  it 
is  in  the  political  body;  it  is  not  mere  numbers 
that  can  rule  ;  the  Government  must  be  under 
the  inlluence  of  that  moral  power  which  the 
Almighty  exercises  in  national  as  well  as  indi- 
vidual oases.  When  you  were  assembled  in 
numbers,  armed  with  power  sufficient  to  put 
down  the  few  individuals  who  took  part  against 
you,  what  made  you   take   to   your  heels  and 


run  away  ?  Was  it  force  ?  Was  it  the  arm  of 
the  constable  that  seized  you  at  yonr  posts  ? 
No,  it  was  your  conscience  that  told  you  you 
were  doing  wrong  and  unnerved  you,  and  de- 
feated your  purpose.  8uch  purposes  will  always 
be  defeated,  and  if  you  could  hope  to  obtain  by 
force  of  numbers  a  temporary  or  even  lasting 
success,  what  must  be  the  consequences  ?  Would 
you  form  a  better  government  ?  Do  you  think 
that  the  man  who  stood  at  the  head  of  you 
and  said  he  would  blow  the  brains  out  of  evcrr 
Chartist  he  saw  out  after  ten  o'clock  at  night 
would  rule  more  mildly  than  the  laws  of  your 
country?  What  t^Tant  ever  pronounced  such 
a  threat  as  that  ?  You  talk  about  liberty  and 
submit  to  be  threatened  in  this  manner.  Ii 
i  has  always  been  the  case  when  someone  has 
gained  the  ascendancy,  by  the  exercise  of  force, 
that  it  has  introduced  a  system  of  anarchy  and 
confusion,  and  disorder,  and  has  led  to  a  spread 
of  tyranny  more  hateful  than  that  from  which 
those  who  followed  him  fancied  they  had  been 
relieved.  Let  me,  therefore,  before  I  pass 
sentence,  advise  you  to  consider  what  you  are 
about.  Some  of  you  have  pleaded  distress  had 
orged  you  on  to  the  enterprise.  What  irould 
have  been  the  consequence  of  your  success? 
To  what  do  you  owe  anything  you  have  ?  Is 
it  not  to  the  national  prosperity  ?  If  that  werv 
destroyed  it  would  make  the  rich  p<»or,  and  the 
nation  actually  a  nation  of  despicable  paupers, 
and  would  crush  the  power  which  England  has 
hitherto  exercised  in  the  face  of  the  whole 
world. 

The  learned  judge  proceeded  to  sentence 
Samuel  Holben-y,{ii)  as  the  leader  of  this  con- 
spiracy, to  be  imprisoned  in  the  House  of  Cor- 
rection, at  Northallerton,  for  the  term  of  fnor 
years,  and  at  the  expiration  of  that  time  to  find 
sureties  for  keeping  the  peace  himself  in  50/., 
and  two  sureties  of  10/.  each ;  Thomgs  Booker 
to  be  imprisoned  in  Northallerton  House  of 
Correction  for  three  years,  and  afterwards  to  be 
bound  himself  in  30/.  and  two  sureties  of  10/. 
each ;  William  Booker  to  be  imprisoned  at 
Northallerton  for  two  years  and  to  find  suretii^ 
in  20/. ;  James  Duffy  to  be  imprisoned  for 
three  years  in  Beverley  House  of  Correction, 
and  then  to  oe  bound  himself  in  30/.  and  two 
sureties  of  10/.  each  to  keep  the  peace. 

The  Queen  against  Feargus  G* Connor,  1840. 
March  17.  This  was  a  criminal  information 
filed  by  the  Attorney  General  against  the  de- 
fendant for  publishing  certain  seditious  libels  in 
the  Northern  Star  of  July  13  and  20,  1839. 
There  is  a  shorthand  note  of  the  trial  before 
Coleridgcy  J.,  and  a  special  jury  at  York,  and 
of  the  subsequent  proceedings  in  the  Court  of 
Queen's  Bench  in  the  Treasurv  '^ 
Papers,  2694. 

The  information  set  out  a  speed 

fendant  at  Kochdale,  reported  in  the  Aorl 
Star  of  July   13,  1839,  of  which  the  mal 
parts  were  as  follows :— "  Mr.  O'Connor 
came  forward  amid  protracted  cheers.     He 
that  it  was  some  time  since  that  he  was 
among  them ;  he  had  been  in  Birminghai 


(a)  Hoi  berry  died  in  prison  ;  see  Gam 
History  of  the  Chartist  movement,  pn. 
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sn  he  arrived  ilierc  o 
''  miKhtef  wan  breTrinp. 
lily  being  held  in  the  liull  King,  and  hearj 
■R  were  inflicted  by  the  oMRistrates  tor 
■iidinK  them.  The  Cohventiou  decided 
iiuit  uiterferiuK,  but  vhen  he  saw  lo  many 
mibted  Owre  in  the  evening,  he  did  address 
ID  Bod  tell  them  his  opinion  as  to  the  legality 
the  meetingH.  He  eaid  that  ilie  law  would 
(ect  those  who  were  ngitutiil);  in  their  own 
ilh  when  it  would  not  throw  the  name  pro- 
:ion  round  a  stranger  an  he  was  in  their 
n.  He  aaked  lliem  lo  follow  him  tii  GoKla 
«a.  where  he  oud  Froit  addressed  n  meeting 

at  leaxt  forty  thoiiKand.  Four  hundred 
ciat  constubleH  and  dmgoons  tnllon-ed  them, 

as  soon  ax  the  people  had  all  left  the  Hull 
ig,  they  immediately  took  possetision  of  it  (o 
rent  them  from  assembling  again.  But 
\ottJieid  and  Mwiti,  and  the  rest  of  the 
ue.  had  non-  got  what  they  wanted,  and  the 
t  uie  they  made  of  their  newly-acquired 
rer  wax  lo  turn  it  again.st  the  people, 
ame !)  As  It  was  in  Birmingham,  so  it  wiik 
tywiiere  else  ;  tlio  local  aristocraey  in  every 
ig?  were  doing  their  utmost  ti>  put  down 
cBixtts  of  the  people  by  physical  fbrce.  Could 
F  think  of  opposing  phjciual  force  by  moral 
!e?  (Hcor.)  No,  but  the  coutnirj  i  nhen 
xical  force  wan  brought  ogainiit  them  it 
tld  be  their  iliity  to  give  it  a  warm  reeeplioii, 
lecrs.)    They  were  now  so  orguiuKed  Ihrough- 

the  country  that  they  would  have  little  to 
r  from  the  rogue,  the  spy,  or  the  traitor. 
>ud  cheers.)  It  was  only  folly  that  could 
anger  the  cause.  .  .  .  Should  the  consti- 
iMial  meetings  of  the  people  become  necessary 
[Mr.  O'Connor)  would  rw|uire  belter  laws 
a  royal  proclamations  for  suppressing  torch- 
it  meetings.  But  if  they  relied  on  a  sacred 
iday,(a)  they  might  depend  on  it  they  would 
nothing.  If  thsy  demanded  that  now,  they 
lid  do  the  very  thing  the  ma-ters  desired. 
:ir  More-houses  were  well  filled,  and  they 
I   HO  much  machinery  that   the   population 

>  a  mere  drug  in  the  market  and  they  could 
■rithout  the  people  during  the  sacred  month 
y  welt.  Iiet  their  labour  become  valuable, 
1  then  let  the  whole  of  the  country  Kirike 
a  given  day  and  never  return  to  tlieit  call- 
i  till  they  have  worke<t  nut   their  political 

social  salvation.  ...  He  bad  just  al- 
pd  to  a  fiiir  day's  wages  tor  a  fair  day's 
'k.    The  laud  belonged  to  the  people;  those 

>  by  their  labour  and  capital  cultivated  it 
,  a  right  to  its  productions,  but  uo  man  bas  a 
It  to  more  than  his  share  of  the  soil  itself. 
eh  upon  every  principle  of  jnstice  belonged 
dly  to  uU  (he   inhabitants  ot  the   country. 

.  He  never  would  descend  to  catch  a 
ting  popularity  by  going  too  far,  but  the 
nent  they  were  provided  with  arms  they 
Id  be  iu  a  condition  to  defend  those  rights 
!h  were  still  left  to  them,  while  the  Goveni- 
it  would  be  induced  to  pre  up  thor^e  of 
eh  they  had  been  deprived." 
lie  information  also  set  out  a  report  in  the 
i  number  of  the  Norlheru  Slar  of  July  13 


(a)  See  below.  Appendix  G. 


of  a  speech  delivered  (by  Bronlerre  O'Brien 
at  the  New  Lecture  Room  at  Ncwcaslle.(n) 
"Mr.  Ayre  presided  und  Mr.  O'Brien  was  the 
principal  speaker,  who  certainly  mode  mince- 
mrat  of  the  matter.  He  concluded  his  harangue 
by  advising  the  people  not  to  let  one  week  pasg 
over,  or  one  hour  of  it  if  possible,  without  pro- 
curing arms  to  defend  their  Queen,  the  Consti- 
tution, and  above  all  their  own  rights  and 
liberties.  The  rceolutions  pu^Ked  were  the  fol- 
lowing, and  the  speaker  advised  no  one  to  hold 
up  his  hand  for  them  who  was  not  fully  pre- 
pared to  follow  up  his  siguifiealion  of  assent  by 
his  fiiture  actions.  They  nere  carried  unani- 
mously and,  eapecislly  the  second,  with  loud 
and  tremendous  cheering. 

"  1.  That  the  Government  have  committcil 
high  treason  against  the  Queen  and  the  Consti- 
tution by  attempting  to  disperse  the  people  of 
Birmingham  when  discussing  (heir  mighty  griev- 

"2.  Thatincose  the  Government  shall  persist 
in  dispersing  the  meetings  of  the  people  by 
physical  force,  we,  the  men  of  Newcastle,  putting 
oar  trust  in  Clad,  and  resting  iijion  our  rights 
and  the  Constitution,  are  determined  to  meet  an 
illegal  force  by  couslitntional  resistance. 

"  Mr.  Jame»  Aj/re,  in  progioslng  meetings 
every  evening  in  the  Forth,  e^thoned  them  to 
nrm  themselves  with  pikes  and  with  muskets, 
with  the  lirelinuid  and  the  torch,  and  when  the 
property  of  their  opponents  was  destroyed  they 
would  be  as  poor  as  themselves  and  equally 
viJgar." 

Among  the  passages  set  out  in  the  informa- 
tion, from  the  Northern  Star  of  July  SO,  1839, 
was  the  report  of  a  speech  of  Williaai  Taylor, 
the  Chartist  leader  at  Manchester;  "Youmill 
will  be  Gwl's  will,  and  God's  will  is  tbat  bis 
people  should  be  free.  What  are  we  to  do  ? 
We  are  to  be  free,  and  no  mistake ;  we  are  to 
be  free,  and  no  doubt  about  it ;  we  are  to 
be  free,  whatever  it  cost;  we  are  to  be  free, 
however  great  the  struggle ;  we  are  to  be  free, 
however  mighty  tiie  contest  \  we  are  to  be  free, 
however  great  the  difficulty  to  accomplish  it( 
nc  are  to  be  free,  though  we  wade  through 
streams  of  blood,  though  we  pass  through 
streams  of  trouble  \  we  are  to  be  free  by  toe 
best  means  we  can ;  vre  are  free  only  by  the 
meaus  we  hai  c  left.  Now  the  people  may  ask, 
what  are  the  menus  left  ?  1  am  not  going  to 
bliufc  the  question ;  I  am  not  going  to  teach 
you  a  doctrine  1  don't  believe  in  myself.  We 
will  go  back  agun  to  the  old  Book,  and  I  will 
ask  you  or  any  minister,  whether  we  read  in 
ancient  or  modem  history'  of  any  nation  in 
bondage  becoming  free  without  the  use  of 
physical  force." 

The  information  also  set  out  passages  from  a 
speech  of  Bjonlene  O'Brien  at  Stockport,  re- 
ported in  the  same  number:  "  Let  not  a  needle 
or  a  spade  he  used  unless  to  dig  some  tyrant's 
grave-,  let  not  a  shuttle  move  unless  to  weave 
the  winding  sheetof  some  monster  robber,  some 
profit-monger  who  dared  to  attack  the  people's 
Parliament.  All  will  soon  be  even."  .  .  . 
"  He  had  an  important  question  to  ask  them. 
Were  they  up  to  the  mark  ?    By  that  he  meant 


(n)  Seeabove,  p.  131, 
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were  they  providLKl  with  all  legal  and  coustitii- 
tioiuil  appliunce)4  to  bring  thoj*e  cursed  profit- 
mongers  to  their  senses  ?  He  could  tell  them  no 
plainer,  but  if  they  did  not  understand  what  he 
meant,  why  they  would  verj-  soon." 

O*  Connor  defended  himself  in  a  speech  which 
la^sted  five  hours, («)  and  denied  that  he  had  ever 
advocated  physical  force  or  the  spoliation  of  pro- 
jierty  ;  he  complained  of  the  Attorney  Generats 
action  in  proceeding  against  him  by  way  of 
information,  and  declared  that  the  prosecution 
was  owing  to  his  opposition  to  the  Government. 

"  You  will  say  from  what  motive  I  have  opposed 
them.  From  eight  to  ten  thousand  pounds  I 
have  expended  in  this  cause  since  I  began  to 
establish  the  Northern  Star.  I  established  it 
because  the  people  should  have  an  organ  through 
which  they  might  be  heard.  He  (the  Attorney 
General)  has  not  ventured  to  tell  you  that  he  be- 
lieves 1  would  have  shrunk  amidst  danger.  He 
knows  that  his  Government  is  supported  by  men- 
dicant beggars,  and  that  they  make  their  free- 
holders live  upon  potatoes  and  scraps ;  he  knows 
I  never  received  a  single  farthing  from  *  Wat 
Tyler  *  or  the  Radicals,  neither  by  subscription  or 
payment  of  expenses  in  my  life ;  he  does  not  dare 
to  accuse  me  of  wishing  to  destroy  any  of  the 
property  that  belongs  to  the  aristocracy,  I  am  a 
friend  of  and  my  relatives  are  among  the  largest 
landowners  in  the  kingdom.  I  am  on  very  good 
terms  with  them  all,  and  it  is  not  likely  that 
they  would  remain  on  good  terms  with  me,  unless 
they  were  satisfied  that  the  Attorney  GenercWs 
imputation  was  groundless.  I  look  upon  the 
aristocracy  as  a  part  of  the  Constitution  of  the 
country,  and  I  look  upon  a  man  who  lives  at 
home,  and  spends  his  money  among  his  neigh- 
bours, as  a  more  valuable  subject  than  the 
Attorney  General  who  prosecutes  his  country- 
men." 

Complaining  that  he  had  been  singled  out  for 
prosecution,  while  others  who  used  stronger 
language  were  allowed  to  go  at  large,  he  read  the 
following  letter  :  — 

"  Sir, — Fairplay  for  the  people  of  Old  Eng- 
land. The  Parliament  men  are  going  to  thumb- 
screw freebom  Britons.  Whj'  ?  Because  might 
is  right,  and  when  one  can't  get  one*s  rights  by 
law  we  must  take  *em  by  force.  Very  good  ! 
If  that's  their  word,  stand  by,  and  let  us  have  a 
fair  fight :  the  sooner  the}'  stretch  Howard  and 
Stockdale  on  the  rack  the  better,  for  the  sooner 
will  we  merry  men  give  the  tyrants  a  taste  of 
their  own  physic  after  the  good  old  sledge- 
hammer school  of  argument.  I  hear  the  French- 
men pulled  down  the  Bastile  awhile  ago.  We'll 
do  the  same  with  Newgate,  and  when  our  hands 
are  in,  belike  we  may  go  further  and  lay  our 
quartcrstaves  over  the  haunches  of  the  Parlia- 
ment men  themselves.  If  we  am't  to  have  law, 
we  won't  have  law  makers.  Yours  resolutely." 
*'ynitit  Feargus  O'Connor?  No.  Published 
this  in  the  Northern  Star  ?  No,  in  the  Morning 
Herald,  and  signed  '  Wat  Tyler:    If   it  had 

(a)  The  speech,  as  revised  by  O'Connor,  is 
reported  at  length  in  the  Northern  Star  of 
March  21,  1840.  The  above  extracts  are  taken 
from  Mr.  Gurney's  Shorthand  Notes  in  the 
Treasury  Solicitor's  Papers. 


been  published  in  the  Northern  Star,  I  should 
hke  to  kuow  how  much  more  the  Attorn^ 
General  would  have  devoted  to  these  lines,  how 
much  venom  would  he  have  said  in  every  line, 
how  much  more  time  would  he  have  spent  in 
descanting  on  this  ?  " 

The  defendant  proceeded  to  read  various 
extracts  from  O^ConnelCs  speeches. 

"  Gentlemen,  amongst  my  plans  for  obtaining 
justice  for  Ireland  is  the  adoption  of  a  petition 
to  the  Queen  to  the  eCFect  that  '  We  the  onder- 
signed  being  of  fighting  age ' " — I  am  sorry  the 
Attorney  General  is  gone.  No  doubt  he  knew 
nothing  of  the  baUle  that  is  here  alluded  to,  bat 
I  shall  have  an  opportunity  of  returning  to  it 
again — **  *  We  the  undersigned  being  of  fighting 
age  (men  from  14  to  64  years  old)  hnmbly 
approach  your  Majesty  and  entreat  and  praj 
that  you  will  be  so  good  as  to  put  us  on  an 
equaUty  with  the  people  of  England — (cheers). 
I  propose  that  this  petition  shall  be  signed  bj 
at  least  one  million  and  a  half  of  the  inhabitants, 
that  two  pacificators  shall  in  each  parish  in 
Ireland  upon  a  given  day  procure  the  names 
of  the  parishioners  all  to  be  sent  to  Dublin. 
Do  this,  and  I  defy  the  combined  power  of 
Lords,  Commons,  Church  and  Radicals,  and 
Wellington  and  Peel  to  boot,  to  resist  Ireland." 
Now,  gentlemen,  of  course  I  need  not  tell  you 
that  tlmt  is  from  the  moral  force^Daniel  O*  Connell. 
Five  hundred  thousand  men  I  What  for  ?  To 
advise  the  Throne,  to  tell  the  Crown  that  they 
shall  not  change  their  advisers — not  to  send  a 
secretary  to  Ireland,  but  to  tell  her  what  secre- 
tary she  shall  not  send ;  to  tell  Her  Majestj  that 
five  hundred  thousand  men,  from  fourteen  to 
sixty-four,  are  ready  to  fight  her  if  she  does  not 
follow  their  advice.  This  is  moral  force,  and 
mine  is  physical  force.  We  told  the  people  that 
they  were  not  to  fight,  and  that  arms  were  in 
the  hands  of  those  who  firom  wealth  and  position 
must  necessarily  hold  the  power  over  them,  and 
that  every  physical  revolution  has  been  against 
the  interests  of  the  poor,  and  it  was  because  our 
moral  strength  was  becoming  sufficiently  strong 
to  overcome  our  opponents  that  the^'  used  phy- 
sical force  against  us. 

I  was  reading  a  passage  of  O'ConneWs.  I 
should  find  abundant  material  for  that  observa- 
tion, and  now  I  have  passages  collected  here  in 
order  to  show  the  distinction  between  that  gen- 
tleman's mode  of  carrying  on  a  peaceful  agita- 
tion and  my  mode  of  carrying  on  what  he  calls 
physical  force  agitation ;  and  again  I  ask  yon 
to  ask  yourselves  upon  retiring  and  returning 
to  the  box  again,  whether  you  will  be  satisfied 
by  being  told  he  has  nothing  to  do  with  the 
prosecution.    If  the  Attorney  GeneraVs  object 

is  to  preserve  peace,  let  him  prosecute  e 

one  who  is  endeavouring  to  disturb  it ;  he 
not  come  into  court  with  clean  hands  if  h< 
others  pass  by  who  have  been  more  guilty  i 
I  have,  if  I  have  been  g^lty  at  all,  whi< 
deny.     Here  comes  a  speech  of    OConn 
"  Hereditary  bondsmen," — and  so  on  his  u 
motto, — "  Though  I  am  old,  my  arm  is  no" 
too  withered  to  wield  a  sword  in  defence  of 
land's  rights.    So  help  me  God !  I  would  n 
see  her  green  fields  crimson  with  gore,  one" 
streams  running  with  blood,  than  se**  ^'>^  - 
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lies  continued''  —  (yConnell  at  the  Drogheda 
dinner.  "  Let  me  have  the  petitions  of  five  hun- 
dred thousand  fighting  men,  and  let  them  run 
thus,  and  then  I  will  get  your  prayer  granted, 
*  We  five  hundred  thousand  fighting  men  do  hum- 
bly pray  yoor  Honourable  House,'  and  let  the 
House  know  that  you 'are  determined  to  fight" — 
O'ConneU  at  the  White  Conduit  House,  I  heard 
him  myself.  *'  Oh,  if  we  had  but  a  Parliament 
sitting  in  College  Green  the  Kildare  boys  would 
walk  in  some  fine  morning  with  their  short  sticks 
when  the  House  was  about  to  divide  to  teach 
their  members  how  to  vote*' — O'ConneU  in 
Dublin.  *<  The  English  working  classes  never 
will  join  you;  they  are  an  overfed,  selfish, 
aavage  race,  opposed  or  indifferent  to  everything 
Irish  "—  CyConnell  at  Cork.  "  The  shopkeepers 
have  votes  but  the  people  have  the  money.  Let 
no  man  spend  his  money  with  an  enemy ;  let 
every  man,  then,  only  deal  with  him  who  will 
support  the  repeal  of  the  Union  " — O^Connell 
at  YoughtdL  "  Let  a  general  run  be  made  for 
gold,  it  is  the  only  means  by  which  the  people 
can  show  their  influence  '* — O'ConnelVs  letter 
to  the  people  in  1834,  which  caused  the  run 
upon  the  Cork  banks.  He  was  reviled  in  the 
House  of  Commons  for  it ;  he  justified  the  act. 
The  learned  Attorney  General  will  say  if  he 
remembers  that  I  opposed  him — ^and  again  he 
says,  '*Let  every  man's  door  be  marked  who 
shall  oppose  the  people ;  at  all  events  let  us  have 
the  satisfaction  of  knowing  our  friends  from 
our  enemies" — 0*Connell  in  Kerry.  I  never 
recommended  that.  "I  am  young  enough  to 
fight  for  a  repeal  of  the  Union,  and  where  is 
the  cowardly  Irishman  who  would  not  fight  in 
so  glorious  a  cause  ? — 0*Connell  at  a  dinner  in 
Cork.  Now,  gentlemen  of  the  jury,  they  have 
not  proflecuted  O^Connell  for  any  of  these." 

"  The  Attorney  General  charges  me  with  three 

things.    First,  to  rob  the  aristocracy  of  their 

property  and  give  it  to  the  people,  and  with 

preaching  the  torch  and  dagger  to  them.    I 

declare  to  you  solemnly  that  the  word  dagger 

has  never  escaped  my  lips,  nor  did  I  ever  use 

the   words  ** torch  and  dagger"   since  I  was 

bom,  but  having  some  popularity  every  word 

circulated  through  this  paper  goes  as  from  me. 

If  you  find  a  bloodthirsty  letter  in  a  paper  you 

would  not  say  **  This  comes  from  the  editor," 

biit  you  hear  my  name  constantly  associated 

with  such  productions,  and  that  they  were  a 

set  of  bad  men,  a  set  of  desperate  men,  the 

poor  men  who    joined    me.      I    admit  every 

physical  word  I  have  spoken ;  it  must  fall  upon 

the  shoulders  of  some  one,  and  in  spite  of  all 

this  slander  I  will  stick  to  the  cause  still.    I 

have  fought  for  reform,  and  I  now  fight  for  the 

A-ttits  of  the  Bill ;  give  us  the  Bill,  and  all  the 

U,  and  nothing  but  the  Bill,  and  we  will  fight 

r  you.    I  am  not  the  schoolmaster  who  has 

I     to  these    physical    doctrines,    but    Lord 

ougham.  Lord  Grey,  Sir  John    Cam  Hob- 

tse,  and  Sir  Francis  Burdett^  whom  I  may 

iast  to  call  friends,  they  inculcated  into  the 

linds  of  the  working  classes  what  the  Reform 

till  was  to  give.    Do  you  credit  the  Attorney 

eneral  that  I  could  make  the  people,  if  they 

ere  well  fed,  believe  that  they  are  iU  fed ;  or  if 

ell  clothed  believe  they  were  ill  clothed,  or  if 


protected  by  the  law  believe  that  they  were  out 
of  the  pale  of  the  law  ?  Those  who  now  pro- 
secute for  these  things  are  those  who  sowed  the 
first  seeds  of  them.  I  have  no  hesitation  in 
saying  that  if  the  present  Government  existed 
for  three  years,  revolution  and  anarchy  would 
prevail  in  the  country.  I  have  no  hesitation  in 
saying  that  they  ought  not  to  exist,  and  that 
they  cannot  exist ;  that  they  are  traitors  to 
their  own  declarations.  I  have  no  hesitation  in 
saying  that  the  presenl  Government  have  done 
more  to  estrange  the  love  of  the  working 
classes  from  those  who  govern  them  and  from 
the  Queen  than  anything  I  have  said  or  any 
of  the  most  imflammable  Chartists.  The  At- 
torney General  may  well  hold  down  his  head ; 
he  knows  that  what  I  say  is  true ;  he  knows 
this  is  what  I  am  indicted  for;  it  is  not 
always  for  what  a  man  does  he  is  indicted. 
There  was  an  Irish  farmer's  boy  who  got  half- 
a-crown  to  go  and  make  merry  at  a  fair  on 
St.  Patrick's  day,  and  he  took  his  mother  with 
him.  The  first  tent  he  went  into  he  changed 
the  half-crown  and  got  a  bad  shilling.  When 
the  eighteen  pence  was  gone  he  went  back  and 
requested  them  to  change  the  bad  shilling ;  they 
would  not  change  it.  On  going  home  the 
mother  and  the  boy  got  into  an  affray  and  the 
mother  was  killed  by  a  stray  stone.  When  the 
police  came  up  they  asked  the  boy  who  lulled 
his  mother?  '*  Come  to  the  tent  and  I  will  tell 
you  ; "  he  took  them  to  the  man  that  gave  him 
the  bad  shilling,  and  he  stood  to  it  before  the 
majB^trate  and  the  judge  at  the  trial ;  but  not 
liking  the  manner  in  which  he  gave  his  evi- 
dence, as  he  was  going  down,  the  judge  said, 
**  By  virtue  of  your  oath  is  that  the  man  who 
threw  the  stone  that  killed  your  mother  ? " 
**  By  the  virtue  of  my  oath  that  is  the  man  that 
killed  my  mother."  "  By  virtue  of  your  oath 
did  you  see  that  man  throw  the  stone  that  killed 
your  mother ? "  "By  the  virtue  of  my  oath 
that  is  not  the  man  that  killed  my  mother ;  but, 
my  Lord,  by  the  virtue  of  my  oath  that  is  the 
man  that  gave  me  the  bad  shilling."  That  is 
the  case  with  the  Attorney  General ;  he  knows 
I  am  not  guilty  of  these  offences  ;  but  he  knows 
I  am  the  man  that  gave  the  Wh^s  a  bad  name, 
and  with  me  there  is  no  surrender."  After 
reading  lengthy  extracts  from  his  speeches  to 
show  tibat  he  had  always  advocated  moral  as 
distinct  from  physical  foree,  the  defendant  went 
on  to  argue  that  his  land  scheme  was  not  in- 
tended to  rob  the  landlords. 

*'  A.  poor  man  without  a  field  whereon  to 
expend,  and  a  market  wherein  to  barter  his 
labour,  never  can  be  a  judge  of  his  real  position 
and  exact  value.  The  man  who  works  exclu- 
sively for  another  is  ignorant  of  the  value  of 
his  labour  when  mixed  with  the  capital,  the 
speculations,  and  commercial  ramifications  of 
his  employer,  and,  therefore,  to  illustrate  my 
position,  1  shall  apply  labour  to  resource,  and 
thereby  prove  that  each  working  man  repre- 
sents in  his  own  person  twenty  times  as  much 
property  as  any  of  your  order.  My  Lords  and 
gentlemen,  that  I  may  be  perfectly  understood, 
I  shall  contrast  the  present  mode  of  employing 
your  land  with  its  most  profitable  application. 
We  take,  then,  one    hundred    acres    of  land 
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tenant e<l  by  one  farmer  and  see  what  its   capa- 
bilities are.      One  hundred  acres  of  laud  will 
support  a  fermer,  his  wife,  five  children,  three 
labourers,  and  a  pair  of  working  horses.     This, 
with  a  small  interest  for  his  capital,  and  the 
pleasing  reflection    which    responeihility    ever 
carries  with  it,  is  all  that  is  left  from  the  nice 
manner   in  which  leasing  calculations  are  made. 
The  same  one  hundred  acres,  sub-divided  into 
lots  more  convenient  for  the  expenditure  of  the 
most  profitable   labour,   would  render  as   fol- 
lows : — Tweni}'  farms  of  five  acres  each  would 
support  one  hundred  persons  in  comfort,  health, 
affluence,  and  contentment.     We  will  take  five 
acres ;  five  acres  of  land  will  give  healthy  em- 
ployment and  wholesome  food  to   a  man,   his 
^\ife,  and  three  children,  and  will  yield  as  fol- 
lows : — 0*3    potatoes,  0*2  fallow,    I'l    wheat 
0  •  4  kitchen  garden,  2  ■  0  grass,  0  •  ^  vetches  and 
cloTer,  0  •  J  barley — total  five  acres.     Tlie  pro- 
duce of  the  above  would  afford  to  the  labourer 
for  sale,  barter,  and  consumption  as  follows: — 
Four  stones  of  flour,  three  stones  of  potatoes, 
fourteen  pounds    of    bacon,   two    and  a    half 
pounds  of  butter  per  week,  eight  stones  of  lard, 
two  stones  of  sausages,  two  hives  of  honey,  four 
lambs,  milk  of  one  cow,  eight  pounds  of  lambs* 
wool,  sixty  pounds  of  flax,  produce  of  six  hens, 
produce  of  six  ducks,  thirty-six  stones  of  malt, 
together  with  apples,  bush  fruit,  and  an  abun- 
dance of  all  sorts  of  vegetables  per  year.     Your 
share  of  the  above  produce  would  be  5/.  only, 
while  you  represent  the  entire.     You  may  .say 
this  land  is  worth  more  than   1/.  per  acre,  so 
much  the  better ;  if  3/.  better  still,  the  rent  is  but 
an  item.     The  same  labour  and  less  seed  does 
for  good  land ;  the  yielding  is  greater ;  more- 
over, you  will  bear  in  mind  that  my  plan  at  once 
relieves  the  land  of  every  description  of  taxa- 
tion ;  the  wholesale  value  of  the  above  produce 
would  amonnt  to  about  50/.     The  retail  value 
which  it  would  receive  from  the  application  of 
the  fiajnily's  labour  would  amount  to  about  90/., 
of  which  90/.  you  would  represent  the  rent,  say 
5/.,  while  the   labourer  would  represent  85/., 
that  is   17/.  for  every  1/.  represented  by  you. 
Now  if  profit  was  made  by  the  several  classes 
they  would  respectively  stand  thus  : — Profit  of 
labourer  50/.,  profit  of  cloth  manufacturer,  flax 
manofacturer,  of  the  miller  and  brewer  7/.  10«. 
Profit  of  the  baker,  butcher,  woollen   draper, 
linen    draper,    beerseller,    and     the    huckster 
27/.  lOs.     By  this  scale  you  will  find  that  the 
several  classes  represent  wealth  as  follows:  — 
The  labourer  as  producer  and  manufacturer  90/. 
The    labourer    as    producer    only    50/.      The 
manufacturer  7/.  10«.    The  shopkeeper  27/.  10.9., 
and  the  landlord  5/.    By   this  scale   you  will 
find  that  every  labourer  should  have  seventeen 
votes  for  your  one,  that  the  manufacturers  should 
have   three  votes  for  your  two,  and  the  shop- 
keeper eleven  for  your  two.  (a)      You  may  now 
naturally  ask  why  a  farmer  should  not  make  an 
equal  profit  on  his  one  hundred  acres  of  land. 
The  ansiKcr  is  easy.     Firstly,  your,  conditions 
to    annexed    leases    operate    as    an    artificial 


(a)  As  to  C)*Connor's  land  scheme,  see 
Somer>'ille's  Book  of  a  Diligent  Life,  p.  225,  and 
Gammage^s  History  of  the  Chartist  Movement. 


barrier  while  the  emplo)'ment  of  a  hundred  per- 
sons would  be  looked  upon  as  beyond  the 
menus  of  profit,  the  producers  not  having  so 
good  a  retail  market  as  if  every  man  was  his 
own  grower,  his  own  manufacturer,  and  bis  own 
consumer.  Moreover,  there  is  that  instinctive 
quality  implanted  by  nature  in  each  man's 
breast  which  makes  his  own  concerns  dearer 
than  the  concerns  of.  a  neighbour." 

After  again  repudiating  physical  force  the 
defendant  went  on  to  denounce  the  agitation 
against  the  Com  Laws. 

••  Yon  have  heard  of  the  distress  of  the  manu- 
facturing classes.  I^ok  at  virtuous  poverty 
suffcriDg  Mith  patience.  If  the  people  were  of 
the  description  that  has  been  stated,  all  the 
gaols  would  not  have  been  able  to  hold  them. 
See  these  virtuous  people  now  denying  their 
assistance  in  raising  anything  like  a  demand  for 
a  repeal  of  the  Corn  iMVkS  because  1  have  told 
thetu  that  it  would  l*'ad  to  a  revolution— though 
a  madman,  I  have  told  them  what  it  would  come 
to.  Are  you  for  a  revolution  ?  No,  then  do 
not  repeal  the  Com  Laws.  Now  there  are  other 
moral  philosophers,  gentlemen,  who  do  not 
know  the  meaning  of  what  they  are  talking 
about,  whose  mouihs  are  full  of  cheap  food ! 
cheap  food  !  cheap  food  !  and  I  believe  the  At^ 
tomey  General  is  one,  he  is  for  a  repeal  of  the 
Corn  Laws.  Why,  if  he  was  a  member  for  an 
agricultural  district  he  would  be  against  it,  but 
it  is  the  best  electioneering  claptrap  in  the  whole 
world  ?  **  The  repeal  of  the  Cora  Lawa,"  and  if 
it  was  done,  every  stack  in  the  country  would 
be  on  fire  to-morrow." 

In  the  course  of  his  reply  the  Attorney  Ge- 
neral (Sir  John  Campbell)  said  :  "  No,  gentle- 
men, he  was  not  tried  at  Warwick  nor  at  Mon- 
mouth, nor  yesterday  among  the  Sheffield  Char- 
tists, but  does  that  show  that  he  has  always 
conducted  himself  well  in  those  affiiirs  to  which 
I  must  strictly  and  rigorously  confine  myself? 
Does  it   show  that  he   has  always   conducted 
himself  as  a  good  and  peaceable  subject  ?     May- 
be not  have  excited  others  ?     Gentlemen,  may 
not   the  trials  at   Warwick,  at   Monmouth,  at 
York,  at  Chester  have  arisen  from  the  publica- 
tions and  exhortations  of  Mr.  FeargttsO*  Connor  f 
Although  he  does  not  put  himself  at  their  head, 
although  the  general  may  be  absent  upon  the 
day  of  battle,  although  it  may  be  convenient  to 
keep  at  a  safe  distance  and  to  urge  others  into 
difficulties  and  into  dangers,  it  is  easy,  gentle- 
men, for  a  man  to  enjoy  the  boast  that  he  has 
not  been   tried  for  treason  or   riot.      He  can 
keep  at  a  safe  distance  from  the  disturbance  he 
has  instigated  and  you  may  perhaps  judge,  as 
Mr.  O'Connor  has  invited  you  to  the  investiga- 
tion, whether  that  has  not  been  his  safe  and 
prudent  course.     But,  gentlemen,  however 
tious  he  may  be  not  to  have  mixed  up  bin 
with  these  disturbances,  if  he  has  used  langi 
that   can    be  considered  as  an   instigatio 
insubordination,  as  inciting  to  a  breach  o: 
peace  and  as  inciting  to  riot,  as  leading  t- 
attack  on  property  and  to  a  treasonable  "v 
tion  of  the  law,  he  is  mistaken  if  he  sup- 
that  he  can  escape  with  impunity. 

Now,  gentlemen,  the  defendant  complains 
he  is  prosecuted  by  an  ex  officio  inforr*- 
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instead  of  an  indictment  being  preferred  against . 
him  before  the  grand  jur}*.     Gentlemen,  really 
it  18  not   necesBury  that   I   should  make  any 
apology  for  that  proceeding  becanse  it  is  the 
undoubted  right  of  the  Attorney  General  re- 
presenting  the   Crown  and  the   public   to  in- 
stitute  such   a  prosecution   without  the  inter- 
vention of  the  grand  jury.     It  has  belonged  to 
the  Attorney  General  from  the  earliest  times,  it 
is  a  power  of  which  he  has  never  been  deprived  ; 
it  is  a  power  which   he  may  necessarily  and 
judiciously  exercise  for  the  preservation  of  the 
public  tranquillity.     Gentlemen,  Mr.  O* Connor 
challenges  me  to  show  the  necessity  for  resorting 
to  this    mode    of   prosecution   in  the  present 
instance.     If  it  was  necessary  I  could  do  it. 
These  libels  were  published  on   the   13th  and 
20th  days  of  July  last  in  the  county  of  York, 
and  before  the  last  day,  the  20th  of  July,  before 
I  could  have  cognisance  of  the  contents  of  these 
newspapers,  the  grand  jury  of  York  had  been 
discharged;  and   it  was  simply  impossible  for 
me  to  resort  to   a  prosecution   by  indictment 
without  waiting  till  the  Spring  Assbses  of  1840, 
so  that  a  proceeding  by  indictment  would  neces- 
sarily have  delayed  this  trial  till  the  following 
assizes  in  the  county.    In  the  present  state  of 
the  country  with  outbreaks  daily,  caused,  I  say, 
by  these  publications,  was  not  that  a  sufficient 
ground  why  this  arcanum  impeHi  should    be 
resorted  to  ? 

**  I  can  say  for  my  own  part  since  I  have 
held  the  office  of  Attorney  General,  which  I 
have  now  unworthily  filled  tor  a  longer  period 
than  any  in<lividual  during  the  present  century,(a) 
I  have  had  brought  before  my  notice  no  publi- 
cations in  the  slightest  degree  approaching  what 
I  must  call  the  atrocity  of  these  numbers  of  the 
Northern  Star,  and  I  should  have  thought  I 
was  guilty  of  gross  dereliction  of  my  duty  if  I 
did  not  bring  Mr.  O*  Connor  before  a  jury  to 
answer  for  these  publications.  Gentlemen,  he 
is  grossly  mistaken  if  he  supposes  that  I  feel 
such  anxiety  as  he  supposes  respecting  the 
event  of  this  prosecution.  I  have  done  my  duty, 
I  have  acted  according  to  the  best  of  my  judg- 
ment ;  if  I  am  mistaken  I  shall  not  be  ashamed  ; 
I  shall  not  be  cast  down  as  he  supposes  ;  I  shall 
suppose  I  differ  from  you,  that  I  have  committed 
an  error  in  judgment,  but  I  shall  have  tlie  con- 
sciousness of  having  acted  as  my  conscience 
dictated. 

''  Now  let  me  just  consider  what  it  is  that  the 

defendant  sets  up  as  his  justification.  I  really  say, 

without  affectation,  I  am  at  a  loss  to  know  what 

I  am  to  grapple  with.   I  say  so  most  unfeignedly, 

for  he  has  not  brought  forward,  as  far  as  I  can 

judge,  one  single  argument  to  show  that  these 

nnKUcations  are  innocent.    That  is  a  question 

he  has  not  touched  upon.     I  supposed,  at 

vents,  he  would  have  gone  through  his  own 

!ch  as  reported  in  the  number  of  the  13th  of 

%  and  have  shown  that  he  dissuaded  from 

sical  force  and  pointed  out  a  better  mode  in 

:h  the  soil  could  be  cultivated  and  that  this 

for  the  three    orders — the   aristocrats   to 

a)  Appointed  1834.  See  returns  of  infor- 
ions  for  blasphemous  and  seditious  libels, 
between  1808  and  1834  in  St.  Tr.  N.S.  1386. 


which  Mr.   O^  Connor  belongs — ^his  own  order  ; 
the  capitalists,  and  the  labourers.     But,  gentle- 
men, he  has  entirely  abstained  from  any  such 
analysis,  he  has  shrunk  from  any  such  attempt, 
knowing  that  it  would  be  utterly  useless.    What 
has  he  done  ?     Why,  he  has  been  allowed,  with- 
out interruption,  and  1  am  sure  he  will  not  com- 
plain   he   has   not   been  fully  heard,  when,  in 
strictness,  I  might  have  interrupted  him  when 
he  proposed  to  read  articles  from  the  Northern 
Star  of  the  last  two  years.     Anything  in  these 
two  numbers  he  had  a  right  to  read,  and,  if  there 
had  been  any  antidote  to  the  poison  conveyed 
in  these  publications  charged  as  criminal,  he  had 
an  undoubted  right  to  resort  to  them  ;  and  you 
may  remember  that  he  rather  threw  out  a  promise 
that  he  would  do  so,  because  there  was  a  little 
discussion  whether  I  had  a  right  to  read  a  part 
that  was  not  set  forth  in  the  information.     My 
Lord  intimated  that   I  had,  and  he  threw  out 
that  Mr.  O'Connor  had  a  right  to  read  anything 
that  appeared  in  the  Northern  Star,  and  I  rather 
supposed  that  Mr.  O* Connor  intimated  that  he 
should  avail  himself  of  that  right  to  bring  for- 
ward  something  in  the  course  of  his  address 
which  was  to  neutralise  that  part  of  my  case. 
He  not  only  has  not  read  one  single  line  from 
these  two  newspapers  or  either  of  them,  but  he 
has  most  cautiously   abstained   even   from   au 
allusion  to  the  libels  set  out  in  them. 

'*  Then,  what  has  he  done  ?    He  is  in  love  with 
his  own  performances,  and  as  an  orator  he  can 
never  satiate  himself ;  he  is  in  love  with  his  own 
compositions  ;  as  a  man  of  letters  he  can  never 
tire  of  them  ;  he  has  read  various  extracts  from 
his  speeches   made  at  Huddersfield,  Brighton, 
and   Glasgow,   when   he  was  returned  to   the 
House  of  Commons ;  he  has  read  extracts  from 
various  leading  articles  in  which  he  says  he  dis 
tuaded  physical  force.    1   think  one  of  them 
said,  I  was  not  very  strictly  attending  to  all  ho 
read,  but  one  of  them  stated  which  I  did  hear, 
that  they  were  not  to  use  physical  force  until 
they  had  exhausted  all  that  could  be  done  by 
moral  means.    That  ther^  was  a  time  when  for* 
bearance,  according  to  his  own  statement,  was  to 
cease ;  that  when  they  had  exhausted  all  moral 
means,  physical  force  was  to  be  resorted  to,  and 
by  physical  force  we  understand  the  dagger  and 
the  torch.     That  is  a  passage  he  brings  forward 
in  his  own  vindication,  but  it  is  very  unnecessary 
to  enter  into  any  analysis  of  these  passages,  the 
reading  of  which  I  might  have  interrupted,  but  I 
declined  in  order  that  Mr.  O^  Connor  might  have 
no   reason  to  complain.      But  what  do  they 
amount  to?     Suppose   they  had  preached  up 
submission  to  the  law,  is  a  man  to  be  allowed 
once  a  month  to  say,  "  Be  obedient  to  the  law, 
do  not  violate  property,"  and,  then,  during  the 
three  weeks  that  intervene,  to  publish  doctrines 
that  are  subversive  of  all  law,  and  which  inevit- 
ably lead  to  the  subversion  of  the  principles 
upon  which  property  is  protected  ?    Gentlemen, 
that  cannot  be  permitted  for  one  moment — there 
may  be  very  wholesome  admonitions  in  other 
numbers  of  the  Northern  Star.     It  is  just  as 
well,  perhaps,  that  we  have  not  got  here  the  law 
of  France  where  they  try  a  journal  upon  its 
general  tendency,     1  do  not  know  that  the  de- 
fendant would  derive  much  benefit  from  that,  if 
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it  WAS  introduced  into  England.  Accordin;^  to 
that  law  you  bring  a  charge  against  tho  journal 
for  its  general  character  and  conduct,  and  if  we 
examine  all  the  numbers  of  the  Northern  Star, 
published  for  the  last  two  years,  1  must  be 
allowed  to  doubt  a  little,  notwithstanding  the 
extracts  ^Ir.  O'Connor  has  read,  whether  he 
would  derive  much  advantage  from  that  mode 
of  prosecution,  bat  that  is  not  a  mode  of  prosecu- 
tion that  the  law  of  England  sanctions ;  a  party 
is  confined  to  particular  libels  published  at  par- 
ticular times,  and  the  question  submitted  to  the 
jury  under  the  direction  of  tho  judge  is  whether 
those  particular  libels,  aye  or  no,  are  to  \ye 
condemned.  If  they  are,  then,  gentlemen,  no 
publications,  either  prior  or  posterior,  can  be 
allowed  to  redeem  the  author  from  the  conse- 
quence of  the  offence  he  has  committed." 

Alluding  to  the  report  of  a  meeting  at  New- 
castle, one  of  the  alleged  libels,  the  Attorney 
General  went  on :  "  Now,  gentlemen,  I  say  that 
this  Northern  Star  holds  up  James  Ayre  as  a 
hero,  sanctions  and  adopts  and  praises  his  sen- 
timents, and  the  resolutions  James  Ayre  is 
supposed  to  have  given  forth  to  the  world ;  and 
the  necessary  tendency  of  that  is  that  those  who 
read  it  may  be  deluded  by  it,  and  prepare  a 
musket  and  firebrand  and  torch.  I  say  that 
such  paragraphs  as  these  explain  the  scenes  we 
have  in  courts  of  justice,  the  firebrand  and 
torch,  and  the  firebomb  and  bombshell,  which, 
I  believe,  Mr.  O* Connor  himself  saw  exhibited 
yesterday  in  the  adjoining  court,  (a)  Gentlemen, 
yon  see  that  such  articles  not  only  have  a 
tendency  to  induce  a  violation  of  the  law,  but 
unhappily  have  had  that  effect,  and  I  say  the 
tendency  may  be  fairly  inferred  from  the  con- 
sequence that  has  arisen. 

Gentlemen,  it  has  been  said  that  the  law  is 
laid  down  by  the  judges  here  in  a  manner  to 
please  Mr.  O^ Connor,  I  believe  the  law  has 
been  laid  down,  as  might  have  been  expected 
from  those  reverent  judges,  most  correctly  and 
properly;  but  has  it  ever  been  said  by  any 
judge  here  or  elsewhere  that  arms  and  a  whole 
armoory  might  be  collected  and  stored  up  for 
an  illegal  purpose?  Has  any  judge  ever  said 
that  shells,  and  torches,  and  fire-balls  were  in- 
nocent ?  No,  gentlemen,  the  judges  have  laid 
down,  and  all  will  bow  most  respectfully  to  the 
law  propounded  by  them,  that  a  man  has  a  right 
to  defend  himself  and  his  dwelling,  and  that 
arms  obtained  for  such  a  purpose  are  lawful 
arms  ;  but  if  they  are  kept  to  violate  the  law  I 
will  venture  to  say  that  every  procuring  and 
keeping  of  arms  for  such  a  purpose  is  in  itself  a 
crime,  for  which  the  law  would  give  a  remedy, 
and  punishment  might  be  indicted.  The  law 
upon  the  subject  has  been  most  lamentably 
misrepresented  and  misunderstood.  It  is  said 
by  the  Bill  of  Rights  an  Englishman  may  carry 
arms,  but  that  is  for  his  defence ;  it  is  not  that 
he  is  to  prepare  combustibles  and  ball  cartridges, 
that  he  is  to  lay  in  ammunition  for  the  purpose 
of  heading  an  insurrection  and  taking  posses- 
sion of  the  town  hall  or  an  inn,  and  then  barricad- 
ing the  town  hall  and  inn,  or  to  get  cats  or 

(a)  See  the  trial  of  the  Sheffield  Chartists 
above. 


spikes  that  may  be  throvm  aboBt  for  the 
wounding  of  the  horses  of  the  caralrr.  I 
think  that  no  one  will  say  that  that  is  sanctioned 
by  the  Bill  of  Bij^bts.  No  one  will  say  that 
such  a  procuring  of  arms  is  not  highly  criminal 
and  subjects  those  who  resort  to  it  to  condi^ 
punishment."     Verdict  guilty. 

On  May  11,  1840,  (yCaimor  was  brought  ap 
for  sentence  in  the  Court  of  Queen's  Bench. 
He  put  in  numerous  affidavits  testifying  that  he 
had  always  advocated  moral,  as  distinct  from 
physical  force. 

LiTTLEDAXR,  J.,  deUvered  the  judgment  ol  the 
Court. 

Having  read  and  commented  on  the  libels  set 
out  in  the  information,  he  proceeded  : 

Now  upon  this  information  you  have  been 
found  guilty  by  the  jury,  and  certainly  there  is 
nothing  to  satisfy  the  mind  of  the  Court  that 
they  have  come  to  a  wrong  conclusion,  because 
it  is  impossible,  after  what  has  been  stated,  that 
the  jury  could  have  found  otherwise  upon  the 
information  that  has  been  charged  against  yoo, 
and  upon  all  the  counts ;  two  of  them  I  have 
not  stated,  because  they  only  relate  to  a  part  of 
the  libels. 

Now  you  have  come  to  receive  the  judgment 
of  this  Court,  and  you  have  been  heiurd  in 
mitigation  of  the  punishment  which  must  follow 
from  the  verdict,  and  you  have  yourself  made 
an  affidavit,  and  there  you  begin  by  stating  that 
*'  for  the  last  eighteen  years  tliis  deponent  ha.s 
taken  a  very  active  part  in  political  agitation 
both  in  England  and  Scotland  and  Ireland,  and 
during  all  the  time  this  deponent  declares  he 
has  never  delivered  any  speech  or  published 
any  matter  whatever  directly  or  indirectly  to 
lead  to  a  breach  of  the  peace ;  on  the  contiaryy 
he  at  all  times  has  most  strenuonsly  and  ener- 
getically opposed  every  article  tending  to  induce 
the  working  classes  to  have  recourse  to  violence, 
and  that  he  this  defendant,  during  the  period 
aforesaid,  never  entered  into  any  secret  asso- 
ciation whatever  by  which  the  peace  of  this 
country  was  likely  to  be  endangered ;  that  he 
has  remonstrated  against  all  secret  and  illegal 
associations,  and  that  he  has  also  impressed 
upon  the  minds  of  the  people  the  perfect  in* 
utility  of  any  attempt  to  express  their  grievances 
by  physical  force ;  and  further,  he  says  that  he 
verily  believes  that  the  working  classes  would 
have  resorted  to  physical  force  on  many  occa- 
sions but  for  him ;  and  he  further  says  in  1837 
he  first  established  and  published  at  Leeds  a 
paper  called  the  Northern  Star  and  JLeeds 
General  Advertiser,  which  he  has  continued  up 
to  the  present  moment,  and  he  further  says  that 
different  articles  from  time  to  time  have  been 
copied  from  other  newspapers  imder  the  snrkM*. 
intendence  of  the  editor,  and  it  is  the  dui 
the  editor  to  insert  such  articles,  but  he  d< 
that  he  has  ever  inserted  any  article  calcol 
to  incite  the  people  to  any  breach  of  the  pi 
or  to  resort  to  unconstitutional  means  for  r^ 
ing  their  objects  into  effect" 

Vou  then  refer  to  the  report  of  a  spee 

lished  in  that  paper  on  the  10th  February  1 
in  which  you  allude  to  the  cause  of  the  pe^ 
being  injured  by  resorting  to  physical  fo 
and  that  recourse  to  arms  would  place  thf»  r-'^ 


1365] 


Appendix  A. 


[1366 


Id  jeopardj,  &c.  Now,  with  Kgard  to  the  moral 
force,  I  own  it  appears  to  me  from  your  own 
statement  as  contradistinguitthed  from  physical 
force  that  moral  force  means  that  power  which 
means  how  much  the  mind  can  bear  in  a  man's 
own  conscience  which  is  next  door  to  physical 
force.(a)  I  think  that  is  the  account  you  give 
of  moral  force  as  against  physical  force.  You 
might  mean  that  every  man's  monitor,  and  his 
conscience  should  regulate  him  .when  the  cup  of 
endarance  was  full,  and  then  it  was  time  for 
him  to  resort  to  physical  force.  Then  there  is 
a  number  of  other  extracts  from  a  variety  of 
publications  of  the  Northern  Star  coming  down 
to  the  6th  July,  which  is  a  week  imm^iately 
before  the  publication  of  these  libels,  and  your 
affidavit  goes  on  to  say  that  you  have  always 
discoura^d  and  dissuaded  the  people  from  re- 
sorting to  unconstitutional  means,  and  then  you 
allude  to  further  extracts,  and  in  your  affidavit 
you  give  fall  credit  to  the  Northern  Star  for 
having  endeavoured  to  instil  moral  principles 
into  the  minds  of  the  people ;  and  then,  in  con- 
clusion, you  say,  "  This  deponent  says  that  he 
verily  bdieves  in  the  report  of  the  speeches  de- 
livered by  him  the  w(»rds  were  not  actually  used 
by  him  on  the  occasion  before  mentioned,  the 
deponent  on  every  occasion  at  all  places  having, 
when  addressing  public  meetings,  exhorted  the 
people  to  obey  the  laws  and  respect  the  consti- 
tuted authorities  of  the  realm,  and  beyond  all 
to  avoid  resorting  in  the  slightest  degree  to 
physical  fbrce,  and  that  he  has,  of  course,  his 
own  particular  views  upon  particular  questions." 
Now  no  doubt  you,  as  well  as  other  subjects  of 
this  realm,  have  a  full  right  to  a  free  discussion 
of  all  political  questions  whatever.  You  have  a 
right,  no  doubt,  amongst  others  to  advocate  the 
doctrine  of  universal  suffrage  or  any  other  po- 
litical doctrine,  and  every  person  has  a  right  to 
exercise  his  own  opinion  and  to  resort  to  consti- 
tutional means  to  discuss  their  rights,  provided 
in  these  various  discussions  and  in  the  speeches 
vou  may  make  you  do  not  promote  a  breach  of 
the  public  peace  or  anything  subversive  of  the 
laws,  the  constitution,  and  the  government  of 
the  country.  Every  man  has  a  right  to  do  that, 
provided  he  does  not  transgress  the  proper  limits. 
Now  besides  your  own  affidavits,  there  appear 
to  be  a  great  many  other  affidavits,  all  of  which 
say  that  in  the  speeches  you  have  made  you 
have  always  advocated  these  principles  that  you 
have  mentioned,  and  we  give  you  full  credit  for 
that.  But,  however,  whatever  may  have  been 
your  own  opinion  prior  to  the  1 3th  of  July  in 
these  various  numbers  of  the  Northern  Star 
and  in  the  various  speeches  you  have  made,  un- 
fortunately we  are  sorry  to  observe  that  in  the 
«ch  you  have  yourself  made,  as  contained  in 
)  paper  of  the  ISth  July — and  I  have  more 
krticalarly  adverted  to  that  on  account  of  the 
ite,  because  it  is  your  own  speech  which  you 
ive  adopted,  and  we  therefore  cannot  say  that 
is  incorrect — we  take  it  to  be  your  ovm 
itement  as  the  substance  of  that  which  you 
Jivered  on  that  occasion — we  cannot  help 
linking,  whatever  you  may  have  done  before 
at  speech,  however  moderate  the  course  you 


a)  The  shorthand  note  is  here  unintelligible. 


may  have  pursued,  that  in  the  speech  of  Mr. 
O  Brien  and  in  the  details  of  the  statement  made 
in  the  two  libels  of  the  20th  July  the  law  has 
been  departed  from. 

Now  with  regard  to  the  Sacred  Month,  why 
you  restrained  that  is  fully  explained — that  it 
would  not  answer  the  purpose  for  which  it  was 
intended.  Now  with  regard  to  what  I  have  just 
mentioned,  what  you  said  about  moral  force  and 
what  you  have  stated  about  an  equal  distribution 
of  property  among  the  people  at  large  in  the 
country,  you  say  that  you  never  meant  any  such 
thing  as  physical  force  to  be  resorted  to.  It  is 
difficult  to  say  what  you  intended  to  say,  but  I 
think  it  is  impossible  that  the  great  mass  of 
people  could  come  to  any  other  conclusion  than 
that  you  intended  them  to  avail  themselves  of 
physical  force. 

Now,  then,  it  remains  for  me,  as  you  have 
been  convicted  by  the  jury,  to  pronounce  the 
judgment  of  the  Court  upon  you. 

The  sentence  of  the  Court  is  this :  We  do 
order  and  adjudge  that  for  this  offence  you  be 
imprisoned  in  Her  Majesty's  Castle  at  York  for 
the  space  of  eighteen  calendar  months,  and  you 
pve  security  for  your  good  behaviour,  yourself 
in  800/.  and  two  sureties  of  150/.  each,  for  your 
good  behaviour  during  the  space  of  two 
year8.(a) 

The  Queen  against  Vincent,{h)  Frost,{c)  and 
Edwards.  This  was  an  indictment  for  a  se- 
ditious conspiracy  tried  before  Gumey^  B.,  at 
the  Monmouth  Spring  Assizes,  1840.  There  is 
a  short  report  in  9  C.  &  P.  275.  Part  of  the 
headnote  is  as  follows: — ''On  the  trial  of  an 
indictment  for  a  conspiracy  to  procure  large 
numbers  of  persons  to  assemble,  for  the  purpose 
of  exciting  terror  in  the  minds  of  Her  Majesty's 
subjects,  evidence  was  given  of  several  meetings, 
at  which  the  defendants  were  present,  and  it  was 
proposed  to  ask  a  xintiie^s,  who  was  a  superin- 
tendent of  police,  whether  persons  complained 
to  him  of  being  alarmed  by  these  meetings :  — 
Held,  that  the  evidence  was  receivable,  and  that 

(a)  O'Connor's  treatment  in  York  Castle  is 
described  in  the  report  of  the  governor  in  Par- 
liamentary Papers,  1840,  600  : — "  Feargus 
O'Connor,  Esq.,  being  sick,  was  not  subject  to 
the  rules  of  the  prison.  The  surgeon  saw  him 
the  day  after  his  arrival,  and  ordered  him  tea 
twice  a  day,  and  animal  food  for  dinner.  He 
continued  in  a  common  day-room  a  few  days 
with  two  prisoners,  whom  he  requested  might 
remain  with  him.  and  who  were  ordered  to  do 
all  menial  services  for  him  except  making  his 
bed ;  he  now  occupies  the  best  room  in  the  gaol, 
above  the  hospital,  finds  his  own  food,  wine,  &c., 
bed,  bedding,  and  furniture,  coals,  candles,  &c. ; 
has  a  spacious  yard  to  take  exercise  in  from 
seven  in  the  morning  till  seven  at  night,  and 
then  a  long  passage  to  walk  in  till  nine  o'clock, 
when  locked  up ;  he  is  allowed  pens,  ink,  and 
paper,  books  and  newspapers  ;  is  visited  by  his 
friends,  and  has  a  turnkey  to  wait  upon  him, 
who  makes  his  bed,  and  sleeps  in  a  room  ad- 
joining him,  at  his  own  request.  His  letters  are 
inspected  by  the  governor." 

(6)  3  St.  Tr.  N.S.  1037. 

(c)  See  above,  p.  85. 
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it  was  DOt  necessary  to  call  the  persous  who 
made  the  complaints." 

The  Queen  against  Janes.  June  27,  1840. 
Richard  Janes  was  tried  and  convicted  before 
Kichard&y  B.,  and  BaUf  J  ,  at  a  Commission  of 
Oyer  and  Terminer,  held  at  Green  Street,  in 
the  city  of  Dublin,  on  an  indictment  under 
2  &  3  Vict.  c.  74.,  for  belonging  to  a  Ribbon 
Society,  the  members  of  which  were  bound 
together  by  secret  passtwords.  There  i.s  a  full 
report  of  the  trial  by  M.  J.  Martyn,  Law 
Student. 

In  passing  sentence  Ball,  J.,  observed :  "  You 
have  been  found  guilty  of  belonging  to  an 
association,  an  organised  body  of  persons  of 
the  working  classes,  carrying  on  its  proceedings 
with  its  president  and  other  officers,  and  hold- 
ing meetings  in  the  city  of  Dublin.  That 
association  appears  by  the  evidence  to  be 
affiliated  with  numerous  societies  of  the  same 
character,  not  only  in  Ireland,  but  in  different 
parts  of  Great  Britain.  It  appears  to  be  exclu- 
sive in  its  character,  being  confined  to  persons 
of  one  religious  creed.  It  also  appears  that  it 
liolds  its  meetings  in  secret  conclave,  and  that 
money  is  obtained  by  its  heads  or  leaders  as 
contributions  from  its  members.  There  are 
other  characteristics  of  the  association  appear- 
ing from  the  evidence.  It  manifests  no  definite 
intention  or  object  for  attainment,  but  at  the 
same  time  it  appears  capable  of  being  made 
instrumental  for  any  purpose,  or  the  attainment 
of  any  object,  requiring  combined  movement 
and  unity  of  action.  Again,  harmless  though 
it  may  apparently  be  in  this  absence  of  any 
manifestation  of  ascertained  aim  or  object,  it  is 
formidable  in  its  adaptation  to  any  purpose, 
however  criminal,  which  through  design  or 
accident  its  leaders  might  be  prompted  to 
imdertake.  Such  an  association  so  constituted 
is  one  which  no  Government  deserving  the 
name  could  suffer  to  exist  in  this  country,  if  by 
legal  means  its  suppression  could  be  accom- 
plished." 

The  learned  judge  proceeded  to  sentence  the 
prisoner,  whom  he  stated  to  be  the  leader  of 
the  association,   to   be   transported  for  seven 


vears. 


The  Hastings  Peerage.  1840,  July  16. 
1841,  March  25,  27,  May  4.  This  was  a  claim 
by  co-heirs  to  an  ancient  barony  in  abeyance 
referred  to  the  Committee  of  Privileges.  The 
case  is  reported  in  8  CI.  &  F.  144.  The  head- 
note  is  as  follows  : — "  It  is  now  a  settled  lew 
that  a  sitting  in  Parliament  in  pursuance  of  a 
writ  of  summons  constitutes  In  the  absence  of  a 
patent  a  dignity  descendible  to  the  heirs  general 
of  the  body  of  the  person  summoned ;  and 
that  in  claims  to  ancient  dignities  a  summons 
and  a  sitting  in  Parliament  are  required  to  be 

proved,"(") 

The  usual  evidence  of  a  writ  of  summons  is 

the  enrolment,  and  of  a  sitting,  the  parliamen- 
tary roll  or  journals  of  the  time. 

(a)  The  Vaux  Peerage,  5  CI.  &  F.  526,  and 
the  Braye  and  Canioys  Peerages,  6  CI.  &  F. 
8,  pp.  757  and  789. 


Where  writs  of  summonses  or  enrolments  of 
them,  and  the  journals  of  remote  times  are 
wanting,  a  memorandum  entered  on  a  parlia- 
mentary roll,  of  a  grant  to  the  king  in  his  Par- 
liament named,  "W  cater i  magtuites  ^  proreres 
tunc  in  Parliamento  existetUes"  is  snfficieut 
evidence  that  u  person  named  therein  sat  as;  a 
lord  in  Parliament,  although  there  be  on  proof 
that  he  was  summoned  to  that  particular  Par- 
liament. 

Instruments  purporting  to  be  acts  of  peers, 
hut  not  acts  done  in  Parliament,  and  not  neces* 
sarily  the  acts  of  peers  of  Parliament,  are  not 
evidence  that  a  person  named  in  them  ever  sat 
in  Parliament,  although  he  was  certainly  sum- 
moned. 

In  a  claim  to  an  ancient  barony  it  was  proved 
that  Henry  de  H.  was  summon^  by  a  special 
writ  to  Parliament  in  the  49  Hen.  3,  but  there 
was  no  proof  that  he  ever  sat,  there  being  do 
rolls  or  journals  of  tlmt  period.  His  son  and 
heir,  John  de  H.^^slX  in  Parliament  of  18  Kdw^  1, 
but  there  was  no  pn)of  that  he  was  summoned 
to  that  Parliament,  there  being  no  w^rits  of 
summons  or  enrolments  of  them  extant  from 
49  Hen.  3  to  23  Edw.  1.  To  the  Parhaments  of 
23  Kdw.  1.  and  to  the  several  subsequent  Par- 
liaments he  was  summoned,  but  there  was  no 
proof  that  he  sat  in  any  of  them. 

Held,  that  it  might  well  be  presumed  that 
John  (ie  H.  sat  in  Parliament  of  18  Edw.  1.  in 
pursuance  of  a  summons  on  the  principle  that 
"  omnia  presumuntur  legitime  facta  donee  pro- 
betur  in  contrarium. 

Length  of  time  is  no  bar  to  a  claim  to  a 
dignity ;  yet  if  a  series  of  persons,  of  right 
entitled  to  it,  do  not  enjoy  it  or  assert  their 
right  a  presumption  may  arise  against  the  right 
on  claim  by  their  descendants,  unless  the  ab- 
sence of  enjoyment  or  claim  is  satisfactorily 
accounted  for. 

Where  four  hundred  and  fifty  years  elapsed 
from  the  death  of  the  last  predecessor  of  a 
dignity,  and  during  the  first  two  hundred  and 
fifty  years  a  question  was  pending  whether  the 
heirs  male  of  the  half  blood  or  the  heirs  female 
of  the  whole  blood  were  entitled  to  succeed, 
and  before  that  question  was  determined  the 
dignity  fell  in  abeyance,  and  remained  in  that 
state  for  the  residue  of  the  time. 

Held,  that  these  were  sufficient  rea.sous  to 
rebut  the  presumption  arising  from  the  long 
omission  to  enjoy  or  claim  the  dignity. 

The  doctrine  that  possessio  fratris,  appli- 
cable to  lands,  does  not  affect  the  descent  of  a 
dijiiiity  by  writ  first  held  in  the  Greg  de  JRuthyn 
and  Filztcalter  baronies(a)  confinned. 


Glynn  v.  Houston. {b)     Jan.  25,  1841. 
was  an  action  of  trespass  and  false  impri 
ment  against  the  governor  of  Gibraltar,  . 
before  Erskine,  J.,  at  London  sittings,  a 
Trinity  Term,  1839.     The  ca«e  in  the  Coui 
Common  Pleas,  on  an  application  for  a  new 
is  reported  in  2  M.  &  G.  337.     The  head-n< 
as  follows  :  "In  an  action  against  the  gov 

(a)  Collins  195,  286. 
(6)    See  also    as    to  discovery    in^s 
1  Keen.  329. 
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of  Gibraltar  for  assault  and  false  impriBODmeDt, 
it  was  proved  that  a  party  of  noldiers  under  the 
command  of  his  military  secretary,  surrounded 
the  plaintiff's  house,  and  that,  while  a  search 
was  making  in  the  adjoining  house  for  a 
Spaniard,  who  was  suspected  to  be  concealed 
there,  the  plaintiff,  in  attempting  to  leave  his 
house,  was  prevented  from  doing  so  by  a  sen- 
tinel placed  at  the  door,  who  compelled  him  to 
return.  It  was  also  proved  that  the  defendant 
had  repeatedlv  expressed  a  desire  to  apprehend 
the  Spaniard,  that  his  secretary,  being  unattached, 
could  not  employ  the  troops  on  such  a  service 
except  by  his  directions  ;  and  that  the  defen- 
dant had  never  called  his  secretary  to  account 
for  what  had  occurred.  It  further  appeared, 
on  the  evidence  of  the  plaintiff's  brother,  that 
the  plaintiff  had  told  him  that  the  defendant 
expressed  to  the  plaintiff  his  regret  at  having 
been  obliged  to  direct  the  search.  No  evidence 
was  given  on  the  part  of  the  defendant. 

The  jury  having  returned  their  verdict  tor  the 
plaintiff,  it  was  held  that  they  were  warranted 
in  coming  to  the  conclusion  that  the  defendant 
had  ordered  the  search,  and  that  the  act  com- 
plained of  was  a  necessary  consequence  of  the 
defendant's  orders." 

The  Queen  against  Broum.  July  15,  1841. 
This  was  an  indictment  for  refusing  to  aid  and 
assist  a  constable  in  the  execution  oJP  his  dutv  in 
quelling  a  riot  arising  out  of  a  prize  fight.  Phe 
case  is  reported  in  Car.  &  M.  314.  The  head- 
note  is  as  follows  : — To  support  an  indictment 
for  refusing  to  aid  and  assist  a  constable  in  the 
execution  of  his  duty  in  quelling  a  riot  it  is 
necessary  to  prove,  1st,  that  the  defendant  saw  a 
breach  of  the  peace  committed  ;  2nd,  that  there 
was  a  reasonable  necessity  for  calling  on  the  de- 
fendant ;  and  3rd,  that  when  duly  called  upon  to 
assist  the  constable,  the  defendant,  without  any 
physical  impossibility  or  lawful  excuse,  refused 
to  do  so ;  and  in  such  a  case  it  is  no  defence  to 
Kay  that  for  the  number  of  the  rioters  the  single 
aid  of  the  defendant  would  not  have  been  of 
any  use. 

Referring  to  the  last  point,  Alderson,  B.,  told 
the  jury : — Whether  the  aid  of  the  defendant, 
if  given,  would  have  proved  sufficient  or  useful 
is  not  the  question  or  the  criterion.  Every  man 
might  make  that  excuse,  and  say  that  his  in- 
dividual aid  would  have  done  no  good ;  but 
the  defendant's  refusal  may  have  been,  and 
perhaps  was,  the  cause  of  that  of  many  others. 
Every  man  is  bound  to  set  a  good  example  to 
others  by  doing  his  duty  in  preserving  the  public 
peace. 

Verdict,  Guilty. 

'he  Queen  against  Lady  Emily  Ponaonhy 

others.     April  23,  1842.     This  case,  which 

id    the    question   of    the    liability   of    the 

upants  of  rooms  in  Hampton  Court  Palace 

De  rated  for  the  relief  of  the  poor,  is  reported 

\  Q.B.  14.     The  headnote  is  as  follows: — By 

mission  of  the  Crown  certain  persons  occupy 

rtments  in  Hampton  Court  Palace,  which  was 

joerly  a  royal  residence,  but  in  which  the 

ereigR  has  ceased  to  reside.     A  housekeeper 

iloyed  by  the  Crown  has  the  superintendence 

ther  apartments,  containing  pictures  (which 


the  public  are  allowed  to  see),  and  lumber. 
The  housekeeper  resides  with  her  family  in  the 
palace  for  this  purpose,  and  has  also  the  power 
of  entering  the  apartments  first  mentioned.  In 
other  respects  the  occupiers  of  these  have  ex- 
clusive possession  of  them.  Before  the  entry 
of  each  occupier  his  apartments  are  put  into 
ordinary  repair  by  the  Crown ;  but  afterwards 
the  occupiers  themselves  perform  such  repairs 
as  are  considered  necessary  by  the  Crown  sur- 
veyor. 

They  reside  there  with  their  families  and 
servants,  providing  their  ovra  furniture,  and  in 
some  instances  (but  without  the  sanction  or 
privity  of  the  Crown)  have  allowed  others, 
on  payment  of  a  sum  of  money,  to  use  the 
apartments. 

Held,  that  the  occupiers  by  permission  of  the 
Crown  are  rateable  to  the  poor  in  respect  of  the 
apartments  so  held  by  them. (a) 

Shore  v.  Wil8on,{h)  1839,  May  13,  14,  15, 
June  25,  26,  and  28.  1842,  May  10  and  August 
5.  This  was  an  appeal  to  the  House  of  Lords 
from  a  judgment  of  Lord  Lyndhnrst,  M.R.,(c) 
delivered  February  5, 1836,  affirming  a  judgment 
of  Shadtpell,  V.C.,  which  removed  the  existmg 
trustees,  being  Unitarians,  of  certain  charities 
founded  by  Dame  Sarah  Hewley  iu  1704  for  the 
benefit  of  poor  preachers  of  Christ's  holy  gospel 
and  other  charitable  purposes,  and  substituted 
Presbyterians  and  Oongregationalists  in  their 
places.  The  case  is  reported  in  9  CI.  &  F.  355, 
and  there  is  also  a  published  report  of  the  argu- 
ment in  the  House  of  Lords  from  Mr.  Gumey^s 
shorthand  notes. 

The  main  question  was  as  to  whether  Unita- 
rians were  capable  of  benefiting  under  the  trust 
deeds  of  the  charities,  but  JCnight-Bruce  and 
Kindersley  for  the  respondents  took  the  further 
ground  that  all  Unitarian  trusts  were  bad. 

The  denial  of  the  doctrine  of  the  Trinity  is 
unlawful  by  common  law.  The  Toleration  Act, 
I  Will,  and  Mary,  s.  1.  c.  18,  allowed  preaching 
and  teaching  by  those  who  were  opposed  to  the 
Established  Church  on  certain  conditions  and 
under  certain  restrictions,  but  it  did  not  legalise 
anything  which  by  Common  Law,  indepen- 
dently  of  anterior  statutes,  was  forbidden.  So 
Avith  regard  to  the  "  Blasphemy  Act,"  9  &  10 
Will,  3.  c.  35,  that  only  imposed  certain  pecu- 
niary penalties  on  peculiar  offences ;  it  left 
the  common  law  exactly  where  it  was.  The 
19  Geo,  3.  c.  44.  substituted  certain  conditions 
as  to  preaching  and  teaching  for  the  conditions 
which  were  imposed  by  the  Toleration  Act, 
1  Will,  and  Mary.  That  also  left  the  Common 
Law  exactly  where  it  was.  The  statute  of  53 
Geo.  3.  c.  160,  reciting  iu  a  very  singular  manner 
the  Act  19  Geo.  3,  but  not  going  on  to  make  any 
encroachments  with  reference  to  the  19  Geo.  3., 
simply  strikes  out  of  the  Toleration  Act  the 
dcchiration   that  that  Act   did   not  extend   to 


(a)  See  further  A.G.y,  Dakin,  4  L.R,  H.L, 
338. 

(6)  See  A.G,  v.  Bunce,  L.R.  6  Eq.,  674; 
and  A.G.  v.  St.  John's  Hospital,  Bath,  2  Ch. 
D.  567. 

(c)  Afterwards  liord  Chancellor. 
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persons  who  by  preaching  or  writing  denied  the 
Trinity,  and  it  alxo  took  away  the  operation  of 
the  Blasphemy  Act  as  to  Buch  perKons,  leaving, 
as  Lord  Eldon  has  specially  and  plainly  de- 
clared, the  Common  I^aw  exactly  where  it  stood. 
The  courts  will  not  support  a  trust  for  the  pro- 
pagation of  unlawful  views. 

Lord  Ltnohurst  :  Is  not  that  quetstion  agi- 
tated in  The  Attorney  General  v.  Pear»on{a) 
hy  Lord  Eldon. 

Kindersley :  He  refers  to  it,  he  does  not  decide 
it. 

Lord  Lyndhurst:  It  was  agitated  in  that 
case ;  he  does  not  decide  it. 

Kinderdey :  He  refers  to  it  certainly,  and 
those  accustomed  to  his  manner  may  see  the 
bearing  of  his  mind ;  and  if  this  was  to  be  gone 
into,  the  dicta  of  Lord  Eldon  would  be  part  of 
the  authorities,  and  no  unimportant  part,  we 
should  have  to  cite  to  your  Loidships  I 

Lord  Lyndhur-st  :  Lord  Tenter  den  and  Lord 
Wynfordy  when  Chief  Justices  of  the  Common 
Pleas,  laid  it  down  as  their  opinion  that  the 
denial  of  the  Trinity  is  contrary  to  the  Act  of 
Parliament,  and  subject  to  legal  proceedings.  Is 
not  that  so  ? 

Attorney  General  (Sir  John  Campbell)  :  I 
am  not  aware  of  it,  in  the  slightest  degree  by 
any  tradition,  or  printed  report. 

Lord  Brougham:  I  have  some  notion  that 
liord  Tenterden  decided  it  at  Guildhall,  when 
Sir  Samuel  Shepherd  was  Attorney  Genercd, 
and  prosecuted  Hone  for  publishing  parodies; 
but  that  was  obiter,  it  did  not  raise  the  question, 
and  there  was  ribaldry  there ;  it  was  not  an  argu- 
ment and  sober  denial,  but  a  ribaldrous  denial ; 
but  I  think  that  he  lays  down  that  doctrine. 

Attorney  General:  1  was  not  aware  that  it 
was  ever  laid  down  by  any  judge,  living  or  dead. 

Lord  Lyndhurst:  That  Act  merely  repeals 
the  |)enalties,  and  left  the  law  as  it  was  before. 

Lord  Brougham:  He  viewed  the  clause  in 
the  Act  as  taking  away  the  penalties,  and  leaving 
the  Common  Law  as  it  stowl  before.  He  said  it 
was  ribaldry. 

Attorney  General:  The  statute  repeals  the 
former  statute,  and  leaves  the  Common  Law 
where  it  stood. 

Lord  Brougham  :  The  question  was  not  raised, 
it  was  merely  obiter. 

Attorney  General :  I  think  that  Lord  Tenter- 
den must  have  known  that  heresy  was  not  a 
crime  known  to  the  law  of  England.  While 
the  writ  de  comburendo  hieretico  was  in  force, 
any  Unitarian  might  be  burnt. 

Lord  Brougham:  According  to  my  notion, 
Lord  Tenterden  laid  down  that  the  Act  53  of 
the  Geo.  3  only  repealed  the  penalties,  and  left 
the  Common  Law  where  it  stood.  I  think  he 
went  a  step  further,  and  that  is  the  notion  on  the 
Bench. 

Attorney  General :  I  was  not  aware  that  on  the 
prosecution  of  Hone  and  Carlile  it  was  laid  down 
by  the  learned  judges.(6)     Though  Christianity 

(a)  3  Mer.  353  ;  see  also  7  Sim.  290. 

(6)  The  unpublished  notes  of  Hone's  trials 
before  Abbott,  J,,  and  Lord  EUenborough  in  1 87 1 
contain  no  reference  to  the  subject ;  the  reference 
is  probably  to  the  rulings  in  Kichard  Carlile's 
trials  in  181 9,  as  to  which  see  below.  Appendix  F. 


is  part  and  parcel  of  the  law  of  the  laod,  and  to 
revile  it  is  an  offence  at  Common  Law,  any  per- 
son may  decently  contra  vert  any  doctrine  of  the 
Church,  and,  though  it  may  be  heretical,  it  » 
not  a  misdemeanor  of  which  the  ciiHl  magistrate 
can  take  cognisance. 

Lord  Brougham  :  I  think  that  is  a  sounder 
opinion,  if  you  ask  me  my  opinion,  if  not,  half 
the  books  that  are  sold  are  liable  to  be  proceeded 
against. 

Attorney  General :  Yes,  my  Lord ;  and  mora 
than  that,  every  Unitarian  assembly  might  he 
indicted,  and  the  Arians  the  same,  because  they 
deny  the  Di'v-inity  of  our  Saviour  as  well  as  tbe 
L^nitarians. 

Lord  Lyndhubst  :  I  think  we  shall  find  the 
case.  You  had  better  suspend  the  discassion 
till  we  have  looked. 

Attorney  General :  I  am  not  aware  of  it. 

Kindersley :  1  am  sure  your  Lordships  will 
allow  me  to  draw  your  attention  to  a  distinction 
of  very  great  importance  upon  this  part  of  the 
ailment  on  the  other  side,  that  according  to 
law,  a  man  cannot  be  indicted  for  maintaining  pro- 
positions contrary  to  the  Trinity,  that  that  is  not 
a  subject  of  a  criminal  proceeding,  that  heresy  is 
not  an  offence  cognisable  to  the  law  of  England : 
but  let  me  draw  your  Lordships*  attention  to  this 
distinction.  It  is  widely  different^  whether  a  man 
may  be  indicted  for  holding  opinions  which  are 
heretical  and  Aatitrinitarian,  and  the  question 
whether  a  Court  of  Equitj-,  for  such  your  Lord- 
ships are,  will  say  that  a  trust  delivered  for  such 
purposes,  can  be  upheld  according  to  the  public 
policy  of  the  law  as  it  stands  upholding  the 
Church  as  part  of  the  State. 

The  Attorney  General  in  reply :  Here  then, 
my  Lords,  arises  a  question  of  fearful  im- 
portance, which  I  was  little  aware  was  to  be 
agitated  at  this  bar,  but  which  has  been  very 
gravely  brought  forward;  and  your  Lordships 
are  called  upon,  if  everj"  other  defence,  or  if  every 
other  grounds  that  my  learned  friends  bring 
forward  should  fail,  to  say  that  Unitarians  ai« 
not  now  tolerated  by  law ;  more  than  that,  my 
Lords,  that  they  are  guilty  of  a  crime  for  which 
they  may  be  indicted,  for  the  only  ground  upon 
which  it  is  contended  that  they  are  not  tolerated 
by  law  is  that  they  violate  the  law,  that  they  are 
guilty  of  blasphemy,  that  they  are  liable  to  be 
prosecuted  and  punished. 

My  Lords,  what  is  the  foundation  for  such  a 
doctrine  ?     I  admit  at  once,  my  Ix)rd8,  that  to 
deny  the  doctrine  of  the  Trinity  is  heresy  ;  but 
heresy,  my  Lords,  is  not  a  crime  known  to  the 
civil  magistrate ;   it  is   to  be   punished   in  an 
ecclesiastical  court.     While  the  writ  de  haretieo 
comburendo  was  in  force,  at  least  after  a  con- 
viction in    the  ecclesiastical  courts,  the  *  ' 
magistrates  might  be  called  in  to  enforce 
sentence,  and  the  heretic  might   be  bun 
the  stake ;   but  in   the  reign  of  C%a«.   2 
writ  was  abolisbed,(a)  and  such  proceedings 
no  longer  lawfuL    Therefore,  showing  that 
is  heresy  does  not  show  that  it  is  a  crime, 
on  the  contrary,  my  Lords,  your  Lordships 
well  aware  that  it  is  laid  down  by  all  the  wri 
on  criminal  law  that  heresy  is  not  a  crin 

(a)  29  Oar.  2.  c.  9. 
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-which  civil  magistrates  can  take  cognit^nce. 
Blasphemy,  my  Lords,  is,  and  very  properly  is 
held  to  be  such  ;  but  what  is  blasphemy  ?  My 
Lords,  blasphemy  is  to  deny  the  existence  of 
a  Supreme  Being;  it  is  to  deny  the  Christian 
reli^on ;  it  is  to  revile  the  person  of  our 
Saviour.  All  these,  my  Lords,  most  properly 
are  crimes  to  be  punished  by  the  civil  magis- 
trate. In  a  case  that  occurred  before  Lord 
HcUe,  which  is  mentioned  in  VentriSy{a)  and 
other  cases  of  thai  sort,  the  words  were  "  reviling 
our  Saviour,"  speaking  of  him  in  language  that 
your  Lordships  are  aware  of,  and  which  it  is 
unnecessary  that  I  should  repeat,  but,  my  Lords, 
it  is  laid  down  most  expressly  that  it  is  only 
reviling,  talking  contemptuously,  contumeliously, 
using  ribaldry  and  libeUous  expressions  towards 
our  Saviour  that  can  be  considered  as  blas- 
phemy ;  but  merely  with  decency  and  respect 
to  criticise  the  Scriptures,  and  draw  from  Scrip- 
ture any  doctrine  however  erroneous,  may  be 
heresy,  but  it  is  not  a  crime  known  to  the 
Common  Law  of  Bngland. 

My  Lords,  there  having  been  some  intimation 
that  Lord  Tenterden  and  the  judges  of  King's 
Bench,  in  the  trials  that  took  place  in  Lord 
Tenterden's  time,  had  intimated  an  opimon  to 
the  contrary,  I  have  diligently  referred  to  the 
books  upon  that  subject,  and  I  will  venture  to 
say  that  there  is  no  such  case  to  be  found,  and 
that  no  such  dictum  is  to  be  found.  There  is  a 
case.  King  against  Waddington^ih^  and  what 
is  there  decided  ?  A  publication  stating  "Jesus 
Christ  to  be  "  (I  am  obliged,  my  Lords,  with 
pain  and  horror,  to  read  the  words)  "  an  im- 
postor and  a  murderer  "  is  a  libel  at  Common 
Law.  Now  during  this  trial  a  question  was 
asked  by  a  juryman  of  the  Lord  Chief  Justice, 
whether  a  work  that  denied  the  Divinity  of  our 
Saviour  was  a  libel  ?  Now  does  Chief  Justice 
Tenterden  say.  Aye  ?  Quite  the  contrary. 
*'  The  Lord  Chief  Justice  answered  that  a  work 
speaking  of  Jesus  Christ  in  the  language  used 
in  the  publication  in  question  was  a  libel."(c) 
Your  Lordships  have  heard  what  that  laogiiage 
was.  And  then,  my  Lords,  when  this  question 
came  to  be  discussed  in  Banco,  upon  the  motion 
for  a  new  trial,  the  Lord  Chief  Justice  says,  "  I 
told  the  jury  that  any  publication  in  which  our 
Saviour  was  spoken  of  in  the  language  used  in 
the  publication  for  which  the  defendant  was 
prosecuted  was  a  libel.  I  have  no  doubt  what- 
ever that  it  is  a  libel  to  publish  that  our  Saviour 
was  an  impostor  and  a  murderer  in  principle." 

Now,  with  regard  to  The  King  against  Car- 

lile,  that  was  an  indictment  for  blasphemy,  and 

there  was  a  motion  in  arrest  of  judgment,(<f) 

upon  the  groimds  that  since  the  9th  and  10th  of 

""'U.  3.  c.  2.  was  repealed,  such  an  indictment 

Id  not  be  supported.    Now,  what  says  the 

d  Chief  Justice  there  ?     "I  consider  it  to  be 

fectly  clear  that  the  9  &  10  Will.  3.  c.  32.  did 

take  away  the  Common  Law  punishment  for 

I  offence''  (and  I  say,  God  forbid  that  it 

a)  B,  V.  Taylor,  1  Vent.  205. 

h)  1  B.  &  C.  26,  and  1  St.  Tr.  N.S.  1339. 

c)  1  St.  Tr.  N.S.  1341. 

d)  3  B.  &  Aid.  161,  and  see  extracts  from 
unpublished  notes  of  the  trial,  below,  Ap- 

idix  F,  p.  1423. 


should)  ;  *'  its  title  is  '  An  Act  for  the  more 
effectual  suppressing  of  Blasphemy  and  Pro- 
faneness,'  and  the  preamble  recites  the  object  to 
be,  *  for  the  more  effectual  suppressing  of  the 
said  detestable  crimes,'  and  for  this  purpose  it 
imposes  certain  disabilities  on  persons  convicted 
which  are  of  a  very  high  and  severe  nature. 
But  it  appears  to  me  that  the  Legislature  in- 
tended, not  to  repeal  the  Common  Law  on  this 
subject,  but  to  introduce  certain  peculiar  dis- 
abilities as  cumulative  upon  the  penalties  pre- 
viously inflicted  by  the  Common  Law.  The 
very  severe  nature  of  theae  disabilities  might 
well  induce  them  to  introduce  provisions  of  the 
nature  contained  in  sections  2  and  3  of  the  Act. 

Now,  I  take  it  to  be  a  general  rule ^"    Then 

he  goes  on  to  show  that  this  did  not  alter  the 
Common  Law,  which  rendered,  and  most  properly 
rendered,  blasphemy  an  indictable  offence.  My 
Lords,  Mr.  Justice  Bayley  and  Mr.  Justice 
Holroyd  and  Mr.  Justice  Best  followed  in  the 
same  strain,  but  without  intimating  any  opinion, 
for  which  tliere  would  have  been  no  foundation, 
that  merely  with  respect  and  reverence  to  moot 
any  question  of  controverted  divinity  was  an 
indictable  offence.  Where  then  is  the  authority 
for  it,  my  Lords  ?  1  have  looked  into  Hcde ;  I 
have  looked  into  Blackstone;  I  have  looked 
into  Hawkins;  I  have  looked  into  East;  I 
have  searched  the  reports.  1  can  find  nothing 
in  any  text  writer ;  1  can  find  no  decided  case 
in  the  slightest  degree  to  countenance  such  a 
doctrine.  Lord  Eldon,  in  The  Attorney  General 
V.  Pearsony{a)  says  that  he  has  an  opinion, 
without  intimating  that  opinion.  If  that  great 
judge  had  intimated  an  opinion  ever  so  strong, 
that  it  was  an  indictable  offence  to  profess 
Unitarian  doctrines,  my  Lords,  1  should  have 
said  that  that  opinion  was  entitled  to  no  regard 
whatsoever  against  the  multiplied  authonties 
that  teach  the  contrary  doctrine ;  one  would 
only  lament  that  so  g^at  a  judge  should  have 
his  mind  clouded  and  obscured  upon  a  particular 
subject ;  and,  ivith  all  the  reverence  with  which 
we  must  regard  his  memory,  if  he  had  such  an 
opinion,  he  cannot  be  supposed  to  have  escaped 
the  reproach  of  bigotry. 

At  the  conclusion  of  bis  argument  the  Attor- 
ney General  again  referred  to  the  case  of  The 
King  against  Carlile,  which,  he  argued,  con- 
tained nothing  to  countenance  the  notion  that 
dissenting  from  the  doctrine  of  the  Trinity  was 
blasphemy. 

Lord  Brougham  :  I  am  quite  with  you  upon 
that,  as  far  as  regards  the  books,  and  nobody 
can  doubt  it  who  reads  the  books ;  but  the 
question  did  not  arise.  The  words  were,  not 
for  examining  soberly  and  respectfully,  but  re- 
viling— and  everybody  admits  that  will  be  a  libel. 

Attorney  General :  Certainly,  my  Lord. 

Lord  Bbougham  :  Just  as  it  would  be  sedi- 
tion to  attack  the  Government  in  a  ribaldrous 
manner.  But  still  I  am  confident  that  it  was 
the  opinion  of  Westminster  Hall  at  the  time, 
that  Lord  Tenterden  held  that  doctrine.(6)  I 
have  heard  that. 

Attorney  General:  It  must,  my  Lord,  have 
been  a  misapprehension,  and  may  have  arisen 

(a)  3  Mer.  353. 

(6)  But  see  below,  Appendix  F. 
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from  the  ansirer  be  gave  to  the  juryniairs  ques-  I 
tioD  above.  *  i 

The  House  subsequently  j>roposed  six  ques- 
tions for  the  opinions  of  the  judges.  ' 

The  sixth  question  was  as  follows  : — Whether  ; 
such     (i.e.,     Unitarian)     ministers,    preachers, 
widows,  and  persons  are,  in  the  present  state  of  i 
the  law,  incapable  of  partaking  of  such  charities,  « 
or  any  of  them  ?  I 

Erskink,  J. :  As  to  the  sixth  question,  if  i 
your  Lordships  should  decide  that  the  language  • 
ustsl  by  Lady  Hevrley  is  sufficiently  exteosive  to 
include  I^nitarians  as  objects  of  her  bounty,  I  i 
am  of  opinion  that  there  is  nothing  in  the  present  , 
state  of  the  law  to  prevent  their  partaking  of 
the  benefits  there  provided  for  them.  For, 
although  the  re]>eal  by  the  statute  53  Geo.  3. 
c.  1 60.  of  the  incapacities  and  penalties  imposed 
by  the  earlier  statutes  has  not  made  any  diffe- 
rence in  the  truth  or  error  of  their  tenets,  and 
caimot,  in  my  opinion,  reflect  back  any  light 
upon  Lady  Hewley^»  intentions  in  1704,  it  has 
removed  the  only  obstacle  that  could  have  inter- 
cepted her  bounty  if  they  had  been  originally 
objects  of  it.  It  is,  indeed,  still  blasphemy, 
punishable  at  common  law,  scoffingly  or  irreve- 
rently to  ridicule  or  impugn  the  doctrines  of  the 
Christian  faith,  and  no  one  would  be  allowed  to 
give  or  to  claim  any  pecimiary  encouragement 
for  such  purpose ;  yet  any  man  may,  without 
subjecting  himself  to  any  penal  consequences, 
soberly  and  n'verently  examine  and  question 
the  truth  of  these  d<x?trines  which  have  been 
assumed  as  essential  to  it.  And  I  am  not  aware 
of  any  impediment  to  the  application  of  any 
charitable  fund  for  the  encouragement  of  such 
inquiries. 

CoLKRiDGE,  J.  :  My  answer  to  the  only  re- 
maining question  of  your  Lordships,  under- 
standing it  to  refer,  as  I  do,  to  charitable  foun- 
dations similar  to  Lady  Heuleif^s^  not  the  same, 
is  that  ministers  or  private  individuals  of  the 
T'nitarian  persuasion  are  not  in  the  present 
state  of  the  law  disqualified  from  enjoying  the 
benefit  of  any  such.  It  appears  to  me,  in  order 
to  arrive  at  tliis  conclusion,  not  necessary  to 
break  in  upon  any  of  those  dicta  by  which  Chris- 
tianity has  been  declared  parcel  of  the  Common 
Law,  nor  to  extend  the  operation  of  the  different 
Toleration  Acts  beyond  the  literal  meaning  of 
their  language.  But  I'nitarians  profess  to  be 
Christians  as  much,  and,  we  doubt  not,  as  sin- 
cerely, as  Trinitarians,  and  I  apprehend  that  there 
is  nothing  unlawful  at  Common  Law  in  reverently 
doubting  or  denying  doctrines  parcel  of  Chris- 
tianity, however  fundamental.  It  would  be  diffi- 
cult to  draw  a  line  in  any  matters  accoixling  to 
perfect  orthodoxy,  or  to  define  how  far  one  might 
depart  from  it  without  offending  the  law.  The 
only  safe  and,  as  it  seems  to  me,  practical  rule 
is  that  which  I  have  pointed  out,  and  which 
depends  on  the  sobriety  and  reverence  and 
seriousness  with  which  the  teaching  or  believing, 
however  erroneous,  are  maintained. 

The  other  judges  answered  the  sixth  ques- 
tion in  the  same  way,  but  without  assigning 
reivsons.(a) 

(a)  See  further,  Shrewsbury  v.  Hornby, 
5  Hare,  406,  and  7  &  8  Vict.  c.  45,  passed  in 


The  Attorney  General  against  Donaldaon. 
June  9,  1842.  Tliis  was  an  information  of 
intrusion  against  the  defendants,  the  Coimnis- 
sioners  of  Sewers,  for  intruding  and  makinf^ 
entry  into  Kensington  Palace.  The  case  is  re- 
ported in  11  M.  &  W.  117.  The  headnote  is  as 
follows : — An  information  of  intrusion  stated, 
that  the  defendants  intruded,  and  made  entry 
on  a  certain  messuage  or  dwelling-house,  ntoate. 
&c.,  and  being  i>arcel  of  the  Koyal  I^ilace  of 
Kensington,  then  in  the  occupation  of  our  Lady 
tte  Queen,  and  which  was  in  the  hands  and 
possession  of  the  Queen,  in  right  of  her  Crown. 
The  defendants  pleaded,  in  the  form  ^ven  bj 
the  Stat.  23  Hen.  8.  c.  5.  s.  11,  that  they  com- 
mitted the  trespasses  under  the  authority  of  a 
commission  of  sewers  for  tax  assessed  bv  the 
ssid  commission.  Held,  on  demnrrer,  that  this 
form  of  plea  was  not  allowable  in  an  information 
of  intrusion  at  the  suit  of  the  Crown. 

A  distress  cannot  be  levied  for  sewer  rates 
within  the  precincts  of  a  royal  palace,  occupied 
as  the  residence  of  the  Sovereign;  and  Ken- 
sington Palace  is  within  this  description. (a) 

But  semble,  that  the  averment  in  this  inform- 
ation did  not  sufficiently  show  the  palace  to  be 
the  residence  of  the  Sovereign. 

The  Queen  against  Francis.  June  1 7,  1842. 
Trial  of  John  Francis  for  high  treason  at  the 
Central  Criminal  Court  before  Tindai,  C.J., 
Gumey^  B.,  and  Patleson,  J. 

Counsel  for  the  Crown  :  The  Attorney 
General  (Sir  Frederick  Pollock),  the  Solicitor 
General  (Sir  William  Follett),  Adolphus,  Wad- 
dington,  and  Gumey.  Counsel  for  the  prisoner  : 
Clark  non, 

Gumey  opened  the  indictment,  which  was  for 
high  treason,  and  charged  the  prisoner  with 
compassing  the  death  of  the  Qoeen.  The  first 
overt  act  charged  was  that  he,  on  the  SOth  of 
May,  maliciously  and  traitorously  did  shoot  off 
and  discharge  a  certain  pistol  loaided  with  a  cer- 
tain bullet,  which  he  in  his  right  hand  held  at  and 
as^aiust  the  person  of  our  said  Lady  the  Queen 
with  intent  thereby  and  therewith  maliciously 
and  traitorously  to  shoot,  assassinate,  kill,  and 
put  her  to  deatli ;  and  thereby  he  then  and 
there  made  a  direct  attempt  against  the  life  of 
our  said  Lady  the  Queen.  In  the  second  overt 
act  the  pistol  was  stated  to  be  loaded  with  gun- 
powder and  certain  destructive  materials  and 
substances  unknown.  The  third  overt  act  was 
for  having  discharged  a  certain  loaded  pistol. 
There  were  also  four  other  overt  acts,  the  same 
as  the  fonner  ones,  only  charging  that  the 
prisoner  discharged  the  pistol  against  the  person 
of  our  Lady  the  Queen,  whereby  her  life  was 
endangered. 


consequence  of  the  decision  in  th 
which  provides,  s.  2,  that  the  religions  docb 
or  opinions,  for  the  promotion  of  which  mec 
houses  and  other  trust  property  may  be  1 
shall,  unless  expressly  stated  in  the  tn?-*  -~ 
be  collected  from  twenty-five  years'  un 

(a)  See  further  A.G.  v.  Dakin,  4  E_._ 
and  Ex  parte  Postmaster  General :  R*  ^' 
10  Ch.  D.  601. 
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In  opening  the  case  the  Attorney  General ^ 
afVer  explaining  the  law  and  hriefly  stating  the 
facts,  said  that  he  understood  that  no  plea  of 
insanity  would  he  set  up ;  hut  the  prisoner 
would  he  admitted  to  have  been  in  the  full 
possession  of  his  faculties  at  the  time  The 
purchase  of  the  pistol,  and  a  previous  intention 
of  employing  it,  would  be  proved,  but  not  the 
purchase  of  a  bullet;  nor,  as  it  had  been  fired 
towards  an  open  space,  could  any  be  found.  But 
there  were  thousands  of  substances  that  would 
serve  the  purpose  of  a  bullet — as  a  pebble,  a 
child^s  marble,  or  any  irregular  piece  of  lead. 
If  it  were  to  be  arpued  that  that  gave  the  pri- 
soner the  benefit  of  a  doubt,  neither  the  life  of 
the  Sovereign  nor  that  of  anyone  el«e  would  be 
safe.  It  was,  he  understood,  to  be  alleged  in 
defence  that  the  aet  was  a  mere  frolic  ;  but  the 
prisoner  was  admitted  to  be  sane,  and  no  sane 
person  could  be  guilty  of  such  heartless  wicked  • 
ness  for  the  sake  of  a  joke.  To  adrail  such 
plea  would  de«itroy  all  safety  for  people's  lives. 

Colonel  Charles  James  Arbuthnot  gave  evi- 
dence as  follows : — 

I  am  one  of  the  equerries  of  Her  Majesty. 
My  general  position  is  about  five  yards  in  the 
rear  of  Her  Majesty's  carriage.  Before  we  left 
the  Palace  on  Monday  I  had  received  an  inti- 
mation which  induced  me  to  ride  as  close  to 
Her  Majesty  as  1  could ;  and  Colonel  Wylde^ 
Prince  Albert* s  equerry,  rode  in  the  same  posi- 
tion on  the  other  side.  Between  six  and  seven 
o'clock  we  were  coming  down  Constitution  Hill ; 
when  about  half  way  down  the  hill  I  observed 
the  prisoner,  on  the  carriage  reaching  him,  take 
a  pistol  from  his  side  and  fire  it  in  the  direction 
of  the  Queen.  As  quickly  as  I  could  I  pulled 
up  my  horse  and  gave  the  prisoner  into  custody. 
The  prisoner  had  before  this  caught  my  atten- 
tion as  appearing  anxious  to  see  Her  Majesty. 

The  utmost  distance  he  could  have  been  from 

the   carriage   at  the  time   he  drew  the    pistol 

was  seven    feet.    The    pistol    was    fired    just 

a.s    the  carriage    was    passing.    The    carriage 

had  been  going  at   the  rate  of  eleven  miles 

an   hour;    but    in    passing   Constitution    Hill, 

being  apprehensive  an  attempt  would  be  made 

at  Her  Majesty.  I  had  given   instructions    to 

go  faster,  and  the  postillions  were  driving  as 

Fast  as  the  horses  could  go,  I  should  say  at  the 

rate  of  twelve  or  thirteen  miles  an  hour.     I  hud 

received  some  intimation  before  I  left  the  Palace, 

and  the  ladies  usually  in  attendance   on  Her 

Majesty  were  not  with  her  on  this  occasion.    Her 

Majesty  would  not  take  any  of  them  with  her. 

There  was   no   one  in   the   carriage   but   Her 

Majesty  and  Prince  Albert.    The  Queen  was 

sitting  on  the  back  seat  of  the  carriage,  on  the 

side  nearest  the  prisoner.    The  pistol  seemed  to 

to  be   pointed  in  the  direct   line  of  Her 

isty.   I  heard  the  report,  and  saw  the  smoke 

the  flash  decidedly,  I  mean  the  fire  emitted 

1   the   pistol.      A   policeman   stood  within 

e  yards  of  the  prisoner.     I  said,  "  Secure 

"  which  was  done,  and  I  ordered  the .  pri- 

r  to  be  taken  to  the  Palace.     I  saw  him  at 

police  station  in  Gardener's  Lane,  and  there 

edined  saying  anything  to  the  policeman  on 

irif  Allen :  I  am  a  private  in  the  Scots' 
67432. 


Fusilier  Guards.  I  was  twelve  or  fifteen  paces 
behind  the  carriage.  I  had  seen  the  prisoner 
leaning  on  the  pump  in  Constitution  Hill  just 
before  ;  and  as  the  carriage  came  up  I  saw  him 
step  forward  and  present  a  pistol  at  the  carriage. 
I  heard  the  report  and  saw  the  flash.  I  have 
been  in  the  army  eighteen  monthi<,  and  have 
experience  in  firing  with  ball  and  blank  car- 
tridge. I  should  say  that  the  pistol  was  loaded 
with  ball ;  it  makes  a  shar^ter  sound  than  a  blank 
cartridge. 

Colonel  Arbuthnot,  recalled,  stated  in  answer 
to  the  Court ; — 

"  The  report  was  sharp  and  loud,  but  I  did 
not  hear  the  whiz  of  a  ball  in  consequence  of 
the  noise  of  the  carriage  and  eight  horses.  My 
opinion  is  that  the  pistol  was  loaded  with  some- 
thing more  than  the  powder  and  wadding,  from 
the  sharpness  and  loudness  of  the  report.  That 
is  a  mere  matter  of  opinion.  I  do  not  think  that 
powder  only  would  have  made  such  a  sound ;  a 
blank  cartridge  is  a  mere  evaporation  of  pow- 
der. I  cannot  swear  it  was  loaded  with  more 
than  gunpowder  and  wadding  rammed  on  it,  but 
it  Avas  the  report  of  a  pistol  well  rammed  down 
and  charged . 

Lieut.  Patrick  Fitzgerald  and  Colonel  Wylde, 
equerry  to  Prince  Albert ^  corroborated  Colonel 
ArbuthnoVs  evidence. 

William  Trounce j  a  police  constable  of  the  A 
Division,  had  seen  Francis  loitering  about  for 
half  an  hour  before  the  occurrence.  He  ob- 
sen'ed  that  as  he  looked  at  him,  Francis  went 
behind  a  tree.  Trounce  was  not  more  than  one 
yard  from  the  prisoner  when  he  heard  the  report 
of  a  pistol ;  he  looked  round  and  saw  Francis  in 
the  act  of  presenting  it.  He  seized  him  at 
once. 

Other  evidence  was  given  relating  to  the 
previous  movements  of  the  prisoner. 

George  Pearson,  a  wood-engraver,  saw  him 
present  the  pistol  at  the  Queen  on  the  previous 
day,  Sunday,  May  30,  as  she  was  returning  from 
the  Chapel  Royal ;  he  neither  drew  the  trigger 
nor  attempted  to  fire,  nor  anything.  When  the 
carriage  passed  he  returned  the  pistol  into  his 
bosom  and  said,  "  They  may  take  me  if  they 
like  ;  I  dun't  care  ;  I  was  a  fool  I  did  not  shoot 
her  !  "  Joseph  Robert  Street,  shopman  to  Mr. 
Havener,  a  pawnbroker  in  Tothill  Street,  spoke 
to  selling  the  |  istol  produced  to  the  prisoner,  on. 
the  27th  May,  for  3».  BUchard  Pritches,  an 
oilman  in  Lower  Eaton  Street,  Pimlico,  spoke 
to  selling  him  a  flint  for  \d.  the  same  day,  and 
to  fitting  the  flint  to  the  pistol.  Thomas  Gould, 
of  York  Street,  Westminster,  spoke  to  selling 
him  a  halfpennyworth  of  gunpowder  on  the 
27th,  and  Anne  Briggs  an  ounce  on  the  30th,  in 
Brewer  Street ;  he  paid  2d.  Cecilia  Forster 
deposed  that  the  prisoner  had  half  a  bed  with 
another  young  mari  in  her  house,  106,  Great 
Tichfield  Street,  for  3».  a  week;  le  left  her 
lodging  on  the  27th  May ;  having  been  out  of 
work  for  some  time  before.  He  was  a  carpenter 
by  trade. 

William  Gore. — Cross-examined  by  Clarkson, 

I  am  one  of  the  Queen's  grooms.  I  was 
present  when  this  attack  was  made  on  her,  and 
distinctly  saw  what  passed.     I  was  examined 

X  X 
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before  the  Privy  Council.  I  was  riding  behind 
Colonel  Arbuthnot.  who  was  riding  immediately 
close  to  the  Queen's  carriage,  covering  the 
Queen*8  person.  I  think  I  was  riding  six  or 
seven  yards  from  the  hind- wheel.  I  saw  the 
prisoner  discharge  the  pistol ;  he  discharged  it 
between  Colonel  Arbuthnot  and  myself.  I 
should  thiok  the  pistol  was  pointed  to  the  centre 
of  the  hind -wheel  of  the  carriage  as  nearly  as 
possible. 

Clarkson,  for  the  defence,  commented  on  the 
evidence  with  a  view  to  prove  it  inconclusive  of 
the  charge.  He  expressed  some  indignation 
that  he  should  have  been  supposed  capable  of 
suggesting  that  the  pistol  had  been  fired  as  a 
mere  feu-de-joie.  Was  not  the  case  disgusting 
and  abhorrent  enough  without  that  ?  Francis" 
previous  distress,  and  his  courting  detection 
after  the  attempt,  would  prove  his  intent.  Had 
the  pistol  been  loaded  with  any  destructive 
missile,  it  was  impossible  that  it  could  have 
been  discharged  without  injuring  the  Queen, 
Colonel  Arbuthnot,  or  his  horse.  Two  years 
ago  the  morbid  feeling  and  vanity  of  another 
person  had  induced  him  to  commit  the  desperate 
act  of  firing  two  loaded  pistols ;  he  had  been 
taken  care  of  and  provided  for;  and  was  it 
impossible  that  the  prisoner,  in  the  distressed 
state  in  which  he  was  proved  to  be,  unable  to 
pay  his  lodging,  with  only  a  penny  in  his  pocket, 
should  have  committed  the  act  in  the  hope  of 
being  provided  for  in  a  similar  manner?  He 
relied  on  the  clemency  and  mercy  of  the  jury. 
The  Solicitor  General  replied,  contending  that 
though  there  was  no  direct  proof  of  the  pistol's 
having  been  loaded,  the  jury  could  come  to  no  " 
other  conclusion,  ivnd,  whatever  Francis's  mo- 
tive, he  must  have  had  a  criminal  design. 

TiNDAL,  C.J.,  in  summing  up,  told  the  jury 
that,  if  they  were  satisfied  that  the  pistol  was 
loaded  with  a  bullet  that  would  be  proof  of  the 
criminal  design  ;  or  even  if  it  was  loaded  only 
with  wadding,  but  fired  so  close  to  the  Queen 
as  to  do  her  severe  bodily  harm,  an  overt  act  of 
high  treason  would  be  made  out. 

The  jury  retired  at  twenty  minutes  to  four 
o'clock.  They  returned  into  Court  at  five  min- 
utes past  five;  when  the  foreman  stated  that 
they  found  the  prisoner  "  Guilty." 

Tin  UAL,  C..T.  :  Gentlemen,  do  you  find  him 
guilty  of  the  fir^t  overt  act,  charging  that  he 
fired  a  pistol  loaded  with  gunpowder  and  a 
bullet  ? 

Foreman  :  Xo,  my  Lord. 

TiNDAL,  C.J.  :  Do  you  find  him  guilty  of  the 
second  overt  act,  that  it  was  loaded  with  powder 
and  some  other  destructive  materials  and  sub- 
stance. 

Foreman  :  We  do,  my  Lord. 

TiNDAL,  C.J.  :  Then  you  think  the  pistol  was 
loaded  with  more  than  the  mere  ramming  down 
and  wadding,  but  that  there  was  some  other 
destructive  substance. 

Foreman  :  Yes,  my  Lord. 

{sentence  of  death  in  the  usual  form,  in  cases 
of  high  treason,  was  then  pronounced,  but  nas 
aftenvards  commuted  to  transportation  for  life. 

The  above  report  has  been  abridged  from  the 
Sessions  Papers,  C.C.C.,  1841-2,  p.  316,  and 
the  report  in  the  Annual  Register,  1842,  Chron. 


Gahan  and  others  against  LafiHe,     February 
12  and  15,  1841,  and  July  6,  1842.   This  wan  an 
appeal  to  Her  ^Majesty  in  C/Ouncil  from  a  judg- 
ment of  the  Koyal  Court  of  St.  Lucia,  by  which 
the  respondent  recovered  3,(XK>/.  damages  from 
the  appellants  in  an  action  of  trespass  and  false 
imprisonment.     The  case  is  reported  in  3  iloo. 
P.C.C.  382,  and  6  Jur.  841.    The  headnote  U  as 
follows :  "  Action  for  trespass  and  false  impii- 
sonment  maintained  against  persons  exereiMng 
the  office  of  judges  of  the  Royal  Court  of  8t, 
Lucia  under  commissions  from  the  governor  uot 
issued  conformablv  to  the  Orders  in  Council  of 
June   20,    1831,    and  the    instructions    to    the 
Governor."    The  case  arose  out  of  a   conflict 
between  Colonel  Bunbury^  the  Governor,  and 
Reddiej  C.J.  and    Lafitie,  J.,   the  respondent 
on  the  appeal,  members  of  the  Royal  Court  of 
St.  Lucia     A  vacancy  haWng  occurred  in  the 
Royal  Court,  the  Governor  api>ointe<l  a   provi- 
sional second  Puisne  Judge  by  a  special  eommU- 
sion  limiting  his  jurisdiction  to  certain  classes 
of  cases.    The  Chief  Justice  refused  to  recognise 
the  limitation  in  the  commission.    The  Governor 
thereupon   suspended  him,  and  appointed  Mr. 
Gahan,  one  of  the   appellants.  Chief  Justice. 
The  respondent,  iMr.  Lajittej  refused  to  !*wear 
in    the   new   Chief  Justice,   and   the  Governor 
can>e(l    a    letter    to   be   addressed   to   him,    in 
which  it  was  stated  that  his  conduct  wa«*  tan- 
tamount to  a  resignation  and  abandonment  of 
his  functions  as  judge,  and   that   his   resigna- 
tion had  been  accepted.     The  respondent  wrote 
a  letter  in  reply  in  which  he  denied  that  he  had 
resigned,  or  that  his  refusal  to  do  an  illegal  act 
could   be  construed  into  an  abandonment  of  his 
duties.     The  three   appellants   were    apiK>inte<l 
and  sworn  in  bv  the  Governor  as  Chief  Justice 
and  Puisne  Judges  of  the  Royal  Court.     Thej 
proceeded  to  summon  the  resix)ndent  before  the 
Court  to  answer  a  contempt  by  openly  denying 
and  opposing  the  rights  and  powers  of  the  court 
to  administer  justice,  and  to  ansAver  for  a  breach 
of  the  peace  in  having  published  a  certain  scan- 
dalous and  wicked  libel  on  the  Court  and  the 
Governor,  meaning  the  letter  above  referre<l  to. 
The   resjwndent   having  failed   to  appear  was 
aiTested,  and  convicted  of  a  gross  contempt   in 
denying  the  jurisdiction  of  the  Court,  and  sen- 
tenced  to   be    imprisoned   until   the    contempt 
should  be  purged.     He  remained  in  prison  from 
January  10  until  March  25, 1838.     He  was  then 
released   on    habeas   corpus   by   Chief   Justice 
lieddie,  who  had  been   reinstated  by  ortler  i>f 
the  Secretarv  of  State,  and  was  liimself  reinstated 
in  his  office  of  Puisne  Judge.     The  respondent 
brought  an  action  of  trespass  and  false  impri- 
sonment against   the  appellants  Jind   recovered 
3,000/.  damages  on  the  groimd  that  the  appel- 
lants  when   sentencing    him  were   not   a  nnw 
perly   constituted    court   under  Articles 
5  of  the  Order  in  Council  of  June   20, 
Gahan,  the  Chief  Justice,  not  having  been 
in  before  a  judge  of  the  Court,  and  being 
fore  incompetent  to  sit  himself  or  to  s\ 
his  colleagues  ;  and  further,  because  the  aj., 
ment  of  the  appellant  Cox  as  first  puisne  ^ 
was  illegal  and  irregular,  the  respond •^'- 
having  vacated  the  office. 

Pemberton,  Sir  William  Follett,  an' 
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for  the  appellants,  Burge  and  Blunt  for  the  re- 
spondents, referred  to  the  following  authorities : 
Reg.  V.  Mayor  of  Canterbury, {a)  Dighloii's 
ca8e,(6)  Reg.  v.  Bailiff  of  IpswichXc^  Com.  Dig. 
Officer,  K.  2,  p.  151,  ib.  Mandamus,  D.  3,  Mar- 
gate Pier  Co.  v.  HannanXd)  Dicas  v.  Lord 
Brougkamyi^e')  Garnelt  v.  Ferratidy{f^  and 
Gametiv.  Tanner y{g')  Dmiegani  v.Donegani.0i) 

In  the  course  of  the  argument  the  Court 
referred  to  the  Royal  Instructions  accompanying 
the  Orders  in  Council  of  June  20,  1831,  by 
■which  the  governor  was  required  before  pro- 
ceeding to  suspend  any  officer  to  "  signify  by  a 
statement  in  writing  to  the  person  about  to  be 
fiuspended  the  gromids  of  the  intended  proceed- 
ing against  him,  and  to  call  on  hjpi  for  a  state- 
ment in  bis  defence,  and  to  transmit  both  state- 
ments to  the  Secretary  of  State. 

On  June  20,  1842,  the  appeal  was  re-argued 
by  one  counsel  on  each  side  by  order  of  the 
Judicial  Committee. 

On  July  6,  1842,  Lord  Brougham  gave  judg- 
ment, but  without  assigning  reasons,  affirming 
the  sentence  of  the  Court  below,  but  red\icing 
the  damages  to  1,500/. 

The  Queen  against  Holyoake.  August  15, 
1842.  This  was  an  iudictment  for  blasphemy, 
tried  before  Erskine,  J.,  and  a  jury,  at  the 
Gloucester  Summer  Assizes^l  842.  There  is  a 
printed  report  of  the  trial  published  by  the 
defendant.  The  indictment  charged  the  pri- 
soner with  the  using  the  following  words  :  — 
"I  do  not  believe  there  is  such  a  thing  as  a 
God ;  I  would  have  the  Deity  served  as  they 
serve  the  subalterns,  place  him  on  half-pay." 
Evidence  was  given  that  the  words  wore  spoken 
at  Cheltenham,  on  May  24,  1842,  in  the  course 
of  a  lecture  on  Home-Colonisation,  Emigration, 
and  the  Poor  Laws,  in  answer  to  a  remark  from 
one  of  the  audience  that  the  lecturer  had  been 
speaking  of  their  duty  to  man,  but  had  said 
nothing  of  their  duty  to  God.  In  summing  up 
the  learned  judge  read  the  following  from 
Paley :  **  Serious  arguments  are  fair  on  all 
sides :  Christianity  is  but  ill-defended  by  re- 
fusing audience  or  toleration  to  the  objections 
of  unbelievers.  But  whilst  we  would  have 
freedom  of  enquiry  restrained  by  no  laws  but 
those  of  decency,  we  are  entitled  to  demand,  ou 
1>ehalf  of  a  religion,  that  holds  forth  to  man- 
kind assurances  of  immortalitv,  that  its  credit 
be  assailed  by  no  other  weapons  than  those 
of  sober  discussion  and  legitimate  reasoning." 
**  Our  law,*'  the  leanied  juclge  continued,  "  has 
adopted  that  as  its  rule,  and  men  are  not  per- 
nutted  to  make  use  of  indecent  language  in 
reference  to  God  and  the  Christian  religicm 
without  rendering  themselves  liable  to  punish- 
.*'  The  defendant  was  found  guilty  and 
enced  to  six  mouths'  imprisonment.  Kar- 
at the  same    assizes   George  Adanis    had 

)  1  Str.  474. 

1  Ventr.  82. 

Ld.  Kaym.  1232  ;  Salt.  434  ;  1  Vcnrr.  143. 
,  3  B.  &  Aid.  244. 

6  C.  &  P.  249. 
I  6  B.  &  C.  611. 

6  B.  &  C.  624. 

3  Knapp,  P.C.  63. 


been  convicted  of  publishing  a  blasphemous 
liHel,  by  selling  No.  25  of  The  Oracle  of 
Reason  (which  was  edited  by  the  defendant 
Holyoake),  and  sentenced  to  one  month's  im- 
prisonment. 

The  Queen  against  John  William  Bean. 
August  24, 1842. (a)  Trial  of  the  defendant  at 
the  Central  Criminal  Court  before  Lord  Abinger, 
C.B.,  Williams,  J.,  and  Rolfe,B.,  for  assaulting 
the  Queen  with  a  pistol  on  July  3  previous. 

Counsel  for  the  Crown:  The  Attorney  Gene- 
ral, the  Solicitor  General,  Adolphus,  Wadding' 
ton,  and  R.  Gumey.  Counsel  for  the  prisoner: 
Horry. 

Gumey  opened  the  indictment,  which  charged 
that  the  prisoner,  being  a  person  of  a  turbulent 
and  seditious  mind  and  greatly  disaffected  to  our 
said  lady  the  Queen,  aud  unlawfully  and  wick- 
edly contriving  and  intending  to  vex,  harass,  and 
alarm  our  said  lady  the  Queen,  to  disturb  and 
break  the  public  peace  of  the  realm,  and  to  ter- 
rify the  faithful  liege  subjects  thereof,  assaulted 
the  Queen,  and  presented  a  pistol,  loaded  with 
gunpowder  and  wadding,  at  her,  and  attempted 
by  pulling  the  trigger  to  fire  off  the  pistol. 

The  second  count  was  for  presenting  the  pistol 
at  the  carriage. 

The  third  count  charged  an  attempted  assault 
upon  the  Queen  by  piesenting,  ^c.  the  pistol  at 
the  carriage. 

The  fourth  count  charged  an  assault  upon  the 
Queen  simply. 

Charles  Edward  Dassett :  I  am  an  oil  and 
eolourman.  On  Sunday,  the  3rd  of  July,  1  went 
into  St.  James's  Park  about  a  quarter  to  twelve.  I 
saw  the  royal  carriages  and  the  Queen  and  Prince 
Albert  coming  from  Buckingham  Palace  to  go 
to  the  Chapel  Iloyal,  St.  James's.  I  was  stand- 
ing about  half  way  down  the  Mall  near  the 
watering  place,  which  is  a  kind  of  pump.  I  believe 
the  Queen  was  in  the  last  carriage  ;  she  always 
is.  Just  as  the  last  carriage  was  passing,  I 
observed  the  prisoner  come  in  ifront  of  the  crowd, 
draw  a  pistol  from  his  breast,  and  present  it 
towanls  the  last  of  the  carriages.  He  seemed 
to  come  from  the  back  of  the  crowd  towards  the 
carriage.  I  heard  the  sound  of  the  click  of  a 
hammer  striking  against  the  pan,  but  there  was 
no  explosion.  I  heard  the  click  while  the  pistol 
was  elevated  towards?  the  carriage.  I  seized  the 
prisoner,  and,  assisted  by  my  brother,  took  him 
across  the  Mall,  and  offered  him  to  Police  Con- 
stable A  56.  A  great  number  of  persons  fol- 
lowed us,  and  asked  me  to  give  the  boy  back 
his  pistol,  as  they  believed  it  was  a  hoax  ;  they 
did  not  believe  it  was  loaded.  The  policeman 
refused  to  take  him  into  custody.  He  said  it 
did  not  amount  to  a  charge.  I  offered  him 
also  to  Police  Constable  Flaxman,  A  134. 
who  likewise  refused  to  take  the  prisoner.  The 
pressure  of  the  crowd  became  so  great,  and  most 
of  them  sided  with  the  prisoner,  that  he  was 
forced  from  me  and  escaped.  I  myself  was 
soon  after  taken  into  custody  by  policeman 
A  136.  I  had  the  pistol  at  that  time  in  my 
hand,  and  afterwards,  as  the  people  were  charg- 
ing me  with  an  attempt  to  shoot  the   Queen, 

(a)  Mr.  Gurney's  shorthand  note  of  the  pro- 
ceedings is  preserved  at  the  Treasury. 
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a  policeman  took  the  pistol  away  from  ine,  and 
I  was  taken  to  Gardener's  Lane.  I  saw,  when 
the  priBoiKT  pulled  the  pan  up,  that  it  was  fiill 
of  coarse  gunpowder.  I  put  the  pan  down,  and  | 
half-cocked  the  hammer  to  save  what  remained, 
but  a  portion  of  it  had  j:ot  out. 

Cross-examined  hy  Horry.  i 

The  royal  cairiajres  were  going  very  fast     I  do 
not  think  there  was  much  laughing  in  the  crowd,  i 
Some  called  out  that  the  pistol  wms  not  loaded.     ' 

Frederick  Amjusius  Dassett,  the  younger 
brother  of  the  last  witness,  corrohora'ed  his 
evidence.  When  my  brother  took  the  pistol 
the  hammer  of  it  had  gone  down,  the  pan 
was  shut  as  it  is  when  it  is  being  let  oflF.  I  did 
not  notice  anything  until  my  brother  spoke 
to  me.  I  then  looked  and  found  him  holding 
the  prisoner's  wrist ;  he  said, "  There  is  a  3  oung 
gentleman  going  to  have  a  pop  at  the  Queen.'' 
,/o/iM  James,  a  builder,  the  uncle  of  the  two 
I}(u(setfs,  and  William  Jones,  a  wood  turner, 
saw  Charles  Dassctt  seize  Bean  James  Tor- 
rington  Partridge,  constable  136  A,  said  that  he 
took  the  pistol  from  Charles  Dassett,  and  gave 
it  to  Inspector  Martin.  George  Martin,  Inspec- 
tor of  the  A  Division,  received  the  pistol  from 
the  last  witness  and  unloaded  it.  There  was  a 
small  quantity  of  coarse  powder  and  two  small 
pieces  of  pipe  and  four  small  pieces  of  gravel  ; 
it  was  rammed  down  with  paper,  it  appeared 
to  be  properly  i-ammed  down  ;  the  powder  was 
not  sufficient"  for  an  ordinary  charge,  it  was 
about  half  a  charge.  The  bits  of  pipe  were  very 
small ;  one  of  them  is  about  the  size  of  an  ordi- 
nary shot.  William  Penny,  Inspector  of  the  T 
Division,  produced  a  letter  given  him  by  the 
prisoner's  father,  and  Thomas  Warboy  proved 
it  to  be  in  the  prisoner's  writing  : — 

"  Dear  Father  and  Mother, 

"  Thinking  you  may  feel  surprised  at  my 
prolonged  absence,  1  write  these  few  Hues  to 
acquaint  you  I  am  seeking  employment,  which 
if  I  do  not  cbtaiu  I  will  not  be  dishonest,  though 
I  may  be  desperate.  It  is  useless  to  seek  for  me. 
Please  give  my  love  to  my  brothers,  though 
they  never  used  mc  as  such  .... 

**  Your  unhappy  but  disobedient  son, 

"  J.  B." 

William  John  Bird,  general  salesman,  of 
Exmouth  Street,  Spa  Fields,  spoke  to  selling 
the  prisoner  a  pistol  (produced)  on  the  Thurs- 
day or  Friday  before  the  3rd  of  July  j  and  Bean 
afterwards  came  for  a  flint  to  it-  The  pistol  was 
very  old,  rather  rusty,  but  capable  of  being  fired 
if  properly  loaded.  George  John  Whitmore 
spoke  to  oiling  the  pistol  for  the  pri.soner  on  the 
Saturday  before  it  had  the  flint  put  to  it,  but 
could  not  clean  it.  Witness  tried  the  pistol 
before  it  had  a  flint ;  he  put  in  a  bit  of  stone  and 
got  a  spark,  bnt  not  strong  enough  to  light 
the  powder.  Benjamin  James  was  in  atten- 
dance with  the  third  of  the  Royal  carriages  on 
the  3rd  of  July ;  the  Queen  was  in  the  carriage, 
with  the  IMnce  and  a  lady.  Henry  Webb 
policeman  of  the  A  division,  spoke  to  arresting 
Bean  at  his  father's  house  in  Somers  Town ;  he 
said  that  he  had  been  on  Sunday  in  Bamsbury 
Park  Isliagton,  and  the  Uegent's  Park. 

Horry,  for  the  prisoner,  objected  that  the  first 


count  charged  an  assault  upon  the  Queen, 
amounting  to  high  treason.  An  indictment  few 
a  misdemeanor  could  not  be  pleaded  in  bar  to  an 
indictment  for  high  treason,  and,  therefore,  the 
prisoner  might  be  tried  twice  for  the  same  offence. 
The  second  count  disclosed  no  offence  at  common 
law ;  there  must  have  been  a  criminal  intent, 
and  terror  aod  alarm  must  ha>-e  been  created, 
whereas,  for  anything  that  appeared,  the  Queea 
wa*j  wholly  unaware  of  the  attack.  In  thb«  ease, 
too,  the  s'hot,  if  it  had  exploded,  could  never 
have  reached  Her  Majesty,  and  therefore  it  wa§ 
no  assault— S/e/)Aen<  v.  Myers,  4  C.  &  P.  349  ; 
Beg.  v.  St.  George ;  9  C.  &  P.  483.(a) 

Lord  Abinger,  C.B.,  overruled  the  objection 
without  calling, on  the  Attorney  General.  The 
objection  that  the  fir^t  count  is  ^for  a  misde- 
meanor but  charges  high  treason  is  upc»n  the 
record  and  can  be  taken  before  the  Court  abow. 
I  think  the  second  count  could  be  sustained 
without  any  objection  of  law  or  fact,  and  that  is 
enough  to  dispose  of  the  objection.  But  I  do 
not  agree  that  every  assault  upon  Her  Majesty 
would  be  a  case  of  high  treason.  One  may  pnt 
a  case  of  an  assault  without  being  high  treason. 
I  do  not  wish  to  put  the  cases,  but  thev  may 
sug""est  themselves  to  every  gentleman's  mind — 
some  insult — some  rudeness — some  improper 
f(^miliarity  which  might  indicate  anything  bat 
an  attempt  to  endafl|rer  her  life — but  any  assault, 
any  attempt  to  molest,  impede,  or  to  disturb  the 
peace  of  the  Sovereign  is  a  misdemeanor  of  a 
very  high  character. (6)  It  is  within  my  memoir 
that  a  man  was  indicted  for  grinning  at  Hi* 
Majesty  George  3.  as  he  passed  through  the 
park  on  his  way  to  prorogue  Parliament.  No 
objection  was  made  to  that  indictment,  and  a 
conviction  took  place. 

Williams,  J.,  concurred,  and  observed  that 
any  attempt  to  explode  a  pistol  in  a  crowd  of 
two  or  three  thousand  people  at  a  time  when 
Her  Majesty  was  passing,  and  in  a  manner  cal- 
culated to  inspire  terror  and  alarm  in  the  Uege 
subjects,  was  a  misdemeanor. 

Henry  Hatches,  printer,  of  Brunswick  Boad« 
City  Road,  was  called  for  the  defence,  and  stated 
that  he  was  about  six  feet  from  Bean  and 
Dassett  when  Bean  was  seized,  and  he  did  not  see 
him  present  a  pistol  at  the  Queen,  although 
he  thought  he  must  have  seen  it  if  it  had  been 
done.  Bean  could  easily  have  got  away.  After 
Dassett  seized  the  pistol  he  was  playing  with 
it,  trying  the  lock.  He  appeared  to  me  to 
be  treating  the  matter  xery  lightly — ^laughing 
and  smiling;  the  people  about  were  laughing 
and  smiling,  and  joking  too. 

Thomas  Vosport,  a  painter  out  of  work,  li\'ing 
at  the  "  Running  Horses,"  in  Duke  Street,  Gros- 
venor  Square,  swore  that  the  prisoner  did  not 
present  a  pistol  at  the  carriage: 

Cross-examined  by  the  Solicitor  , 

He  said  thai  he  saw  the  prisoner 
pistol  in  his  hand  some  ten  minutes  or  a 
of  an  hour  before  the  carriages  came  on 
Buckingham  Palace,  and  waited  to  see  t*- '  - 

(a)  But  see  as  to  this  case  Beg.  v 
10  Q.B.D.  381 ;  and  Reg.  v.  James,  C.  &  K. 

(6)  See  Stephen's  Dig.  Cr.  L.  art  '"' 
Hawk.  P.C.  bk.  1.  c.  6. 
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Lord  Aboger,  C.B.  :  Ifyoasaw  the  boy  with 
the  pistol  in  bis  band  ten  minutes,  and  were 
waiting  to  see  the  result,  and  that  result  you 
thought  possibly  might  be  some  attempt  on  Her 
Majesty,  how  came  you  not  to  interfere  your- 
self and  take  hold  of  him  ? — My  Lord,  I  had 
not  the  self-possession  ;  at  least,  I  did  not  think 
anything  of  doin^  that.  I  did  not  know  whether 
there  was  mischief  in  it  or  not. 

Did  it  not  occur  to  you  to  have  gone  to  the  boy 
and  said,  "  What  are  you  going  to  do  "  ? — I  did 
not  give  it  a  thought.  I  looked  at  the  carriages, 
but  looked  at  the  boy,  expecting  some  result. 

David  /Ta^^o/i, a newsvendor, and  several  otiier 
witnesses,  gave  Bean  a  character  for  mildness, 
among  them  was  tbej>risoner's  father,  who  wept 
bitterly. 

In  his  reply  the  Attoimey  General  con- 
tended that  to  present  a  pistol  under  any  cir- 
cumstances, if  it  was  apparently  loaded,  was  an 
assault,  and  whether  loaded  with  ball  or  blank 
cartridge,  was  a  matter  of  no  importance. 

Lord  Abingeb,  C.B. :  Is  it  not  au  assault  to 
present  a  loaded  gun  at  a  man  when  he  is 
aaleep  ? — I  think  it  is,  but  Mr.  Horry  contends 
the  contrary. 

Lord  Abinger,  C.B.,  in  summing  up  com- 
mented severely  on  the  conduct  of  the  witness 
Vosport,  and  stated  that,  if  he  spoke  the  truth, 
he  had  been  guilty  of  a  misprision  of  treason. 

The  jury  found  the  prisoner  guilty  on  the 
second  count. 

Lord  Abh^ger,  O.B.,  then  proceeded  to  pass 
the  sentence  of  the  court,  as  follows  : — John 
William  Bean,  you  have  been  convicted  by  a 
jary  of  your  country  of  an  attempt  to  harass, 
vex,  and  grieve  your  Sovereign,   Her  Majesty 
the  Queen,  and  to  create  alarm  amongst,  and 
to  disturb  the   peace  of  Her  Majesty's  faith- 
ful subjects,  by  presenting  a  pistol  loaded  with 
powder  and  wadding  at  the  carriage  in  which 
she  was  seated,  and  with  attempting  to  cause 
that  pistol  to  explode.     If  you  had  succeeded  in 
that  attempt,  nobody  can  doubt  you  would  have 
accomplished  those  intentions  with  which  you 
are    charged  in    the    indictment,    namely,— of 
haraficing  and  vexing  the  Queen,  and  of  breaking 
the  peace,  and  disturbing  the  tranquillity  of  Her 
Majesty's  loyal  subjects,  for  when  proceeding 
from  Buckingham  Palace  to  the  Royal  Chapel 
at    St.  James's   for  the  performance  of  those 
sacred  duties  which  the  day  imposed,  what  must 
have  been  her  concern  and  grief  to  have  found 
amongst  the  numerous  body  of  her  subjects, 
which  had  assembled  on  that  occasion,  one  in- 
dividual who  had  the  audacity  to  present  a  loaded 
pistol  at  the  carriage  in  which  she  was  seated, 
for  the   purpose  of   annoying,  alarming,  and 
•"»'-«ng  her,  and  of  exciting  tumult  and  confusion  ? 
at  would  have  been  the  feelings  of  those 
1  subjects  by  whom  Her  Majesty  was  sur- 
ided?  Would  not  every  sentiment  of  their 
Is  have  been  excited  to  protect,  surround, 
assist  her  in  those  devotions  she  was  about 
;)errorm,  if  they  had  found  her  passage  dis- 
»ed  by    an    explosion   of    the    nature   you 
mpted  ?      That   your    attempt    is    highly 
inal^  and  that  you  have  been  guilty  of  an 
ninable  crime,  no  man  can  doubt.    The  jury 
9  given  a  most  carefhl  consideration  to  the 
"  ^e  evidence  on  both  sides  has  been  fully 


examined,  and  I  believe  I  state  the  impression 
of  the  whole  of  this  auditory,  when  I  say  that 
the  verdict  of  the  jury  corresponds  with  the 
conviction  on  the  mind  of  every  other  man  in 
this  Court.  That  you  loaded  the  pistol  with  the 
intention  imputed  to  you,  that  you  levelled  and 
presented  it  with  that  intention,  no  individcal 
can  hesitate  for  a  moment  to  believe,  and  I  know 
of  no  misdemeanor  more  affecting  the  public 
peace  of  the  kingdom,  of  greater  magnitude  or 
deserving  more  serious  punishment,  than  that  of 
which  you  have  just  been  pronounced  guiiiy. 
Any  circumstance  which  involves  the  tran- 
quillity and  repose  of  the  Sovereign — more 
especially  upon  such  an  occasion,  and  on  such 
a  day  as  that  you  selected — must  be  one  which 
deeply  affects  the  feelings  of  all  classes  of  this 
realm.  What  shall  be  said  of  a  man  who,  on 
his  own  wanton,  wicked,  or,  if  you  like,  capricious 
view,  should  aim  at  something  mischievous  in 
order  to  attain  a  kind  of.  ignominious  notoriety, 
or  an  asylum  for  the  rest  of  his  days,  and  should 
make  an  attempt  which  was  calculated  to  strike 
the  bosom  of  every  loyal  subject  with  alarm, 
terror,  and  agitation  ?  It  was  not  confined  to 
the  peace  of  those  assembled  on  the  occasion, 
but  it  involved  the  peace  and  happiness  of  the 
whole  nation.  Under  these  circumstances,  the 
crime  being  short  of  high  treason,  I  would  not 
have  it  to  be  supposed  that  the  common  law  of 
this  realm,  which  was  intended  to  protect  the 
meanest  subject  in  the  enjoyment  of  his  tran- 
({uillity,  property,  and  life,  was  defective  to  protect 
the  Sovereign  from  attempts  of  the  nature  of  that 
which  you  have  made.  I  wish,  however,  I  could 
say  that  the  law  at  the  time  this  your  offence 
was  committed,  had  provided  a  punishment 
adequate  to  that  offence ;  but  I  will  take  this 
opportunity  now  to  state  publicly,  that  if  any 
desperate  character  should  follow  your  example, 
ho  may,  if  not  convicted  of  high  treason,  by 
which  his  life  would  be  forfeited,  gain  another 
species  of  notoriety  by  being  publicly  w^hipped 
at  a  cart's  tail  through  any  street  in  tlie 
metropolis.  All  the  Court  can  now  do  is  to  pass 
that  sentence  which  the  common  law  justifies ; 
and  I  should  do  violence  to  my  own  feelings,  as 
well  as  to  the  feelings  of  all  loyal  subjects,  if  I 
should  treat  your  offence  with  any  mitigation  of 
punishment.  The  sentence  of  the  Court  is,  that 
you  be  imprisoned  in  Her  Majesty's  gaol  of  New- 
gate for  the  space  of  eighteen  calendar  months. 
The  above  report  has  been  abridged  from  the 
Sessions  Papers  C.C.C.,  1841-2,  p.  784,  and 
from  the  report  in  the  Times  of  August  25, 1842. 

The  Queen  against  Shellard»  The  defendant 
was  tried  before  Patteson,  J.,  at  the  Monmouth 
Spring  Assizes  on  an  indictinent  found  at  the 
Monmouth  Special  Commission. (a)  The  case 
is  reported  in  9  C.  &  P.  277.  The  hcadnote  is 
as  follows:  — "il.  was  charged  with  having  con- 
spired with  W.  J.  and  others  unknown,  to  raise 
insurrection  and  obstruct  the  law.  It  was 
proved  that  A,  and  W,  J.  were  members  of  a 
Chartist  lodge,  and  that  A.  and  W.  J.  were  at  the 
house  of  the  latter  on  a  certain  day,  on  the  even- 
ing of  which  A,  directed  the  people  to  assemble 
at  the  house  of  W,  J.  to  go  to  the  race-course 
at  P^ whither   W.  J,  and  other  persons  had 

(a)  See  above,  p.  87. 
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gone  : — Held,  that  on  the  trial  of  A.,  evidence 
was  receivable  that  W.  J.  had,  at  an  earlier  part 
of  the  same  day,  directed  other  persons  to  po  to 
the  niee-course  ;  and  it  being  proved  that  W.  J. 
and  an  armed  party  of  persons  assembled,  Avent 
from  the  raee-coiirae  to  the  '  New  Inn,'  it  was 
held  that  evidence  mi^ht  be  given  of  what 
W.  J.  said  at  the  "  New  Inn,"  it  bein<j  all  one 
transaction." 

The  Queen  against  Harris  and  twentif-ciijht 
others.  This  was  an  indictment  for  feloniously 
demolishing  the  Kev.  Doctor  Vale's  hou-^e  at 
Longton,  near  Stoke-n[)(>n-Trent,  durinir  the  riots 
in  the  Potteries  on  August,  1842,  and  was  trie<l 
before  Tindaly  C.J.,  at  the  Stafford  Special  Com- 
mission. The  case  is  re])orted  in  Car.  &  M. 
661,  where  the  headnote  is  as  follows: — "If 
rioters  destroy  a  house  bv  fire  this  is  a  felonious 
demolition  of  it  within  the  stiit.  7  &  8  Geo,  A. 
c.  30.  s.  8,  and  the  persons  guilty  of  such  an 
offence  mav  be  convicted  on  an  indictment 
founded  on  that  enactment,  and  need  not  be 
indicted  for  arson  under  s.  2  of  that  statute.  If 
in  a  case  of  feloniously  demolishing  a  house  by 
rioters,  it  appears  that  some  ot  the  prisoners  set 
fire  to  the  house  itself,  and  that  others  carried 
furniture  out  of  the  house,  and  burnt  it  in  a  fire 
made  on  a  gravel  walk  outside  the  house,  it  will 
be  for  the  jury  to  say,  whether  the  latter  were 
not  encouraging  and  taking  part  in  a  general 
design  of  destroying  the  house  and  furniture, 
and  if  so,  the  jury  ought  to  convict  them.'* 

The  Queen  af^aitist  Simpson^  ElliSf  and  sixteen 
others.  This  was  an  indictment  under  7  &  8 
Geo.  4.  c.  30.  B.  8.  for  feloniously  demolishing  the 
house  of  the  He?.  R.  E.  A  it  kens  during  the  riots 
in  the  Potteries,  and  was  tried  before  Tindal, 
C.J.,  at  the  Stafford  Special  Commission  in 
October,  1842.  The  case  is  reported  in  Car.  & 
M.  669,  where  the  headnote  is  as  follows:  — 
"  A  prisoner  had  been  committed  on  a  charge  of 
high  treason,  and  afterwards  the  grand  jurj- 
returned  a  true  bill  against  him  with  others  for 
feloniously  demolishing  a  house,  under  the  stat. 
7  &  8  Geo.  4.  c.  30.  s.  8.  He  pleaded  to  that 
luclictment,  and  wished  to  be  tried  after  the  other 
prisoners,  who  were  indicted  with  him  for  feloni- 
ously demolishing  the  house,  on  the  ground 
that  he  had  had  no  copy  of  dppo^itions  as  to 
that  charge.  I5ut  this  was  not  allowed,  as  the 
prosecution  might  have  been  commenced  without 
going  before  any  magistrate,  and  then  there 
would  have  been  no  depositions.  If  a  house  be 
demolished  by  rioters  by  means  of  tire,  one  of 
the  rioters  who  is  present  m  bile  the  fire  is  burn- 
ing may  be  convicted  for  the  felonious  demo- 
lition under  the  stat.  7  &  8  l^ict.  e.  30.  s.  8, 
although  be  is  not  proved  to  have  been  present 
when  the  house  was  originally  set  on  fire." 

The  Queen  against  Badger  and  Cartwright. 
February  11,  1843.  This  was  an  application  in 
the  Court  of  Queen's  Bench  for  a  criminal 
information  against  the  defendants,  who  were 
magistrates  of  the  county  of  Stafford.  The 
application  was  made  on  behalf  of  Arthur 
George  O^NeiU,  a  Chartist  speaker,  appre 
bended  in  the  preceding  August  for  seditious 
language,  and  brought  before  the  defendants, 
"who  required  him  to  find  bail  in  two  sureties  of 


100/.  each  for  his  appearance  to  take  his  triaL 
O^Neill  tendered  two  town-councillors  of  Bir- 
mingham, possessed   as   such,    of    a    statutory 
jjualification    of    1,000/.  over  and   above  what 
would  pay  their  debts, (r/)  but  the  defeodAots 
refused  to  receive  them,  on  the  alleged  groami 
that  they  had  attended  Chartist  meetings.     A 
nile  nisi  was  grante<l  for  an  information,  hut 
afterwards  di>charged.  thouffh  with  costs  again.<t 
the  magistrates.     The  case  is  reported  in  4  Q.B. 
468,  where  the  headnote  i^  as  follows:  "  In  the 
case  of  a  bailable  misdemeanor,  bail  if  otherwise 
sufficient  ought  not  to  be  refused  on  account  of 
the  personal  character  or  opinions  of  the  part^- 
proposed.''     In  giving  judgment  discharging  the 
rule    Lord  Denman,  L.C.J.,  after   referring    to 
the  disturbed  slate  of  things  in  the  Potteries, 
and  the  propriety  of  0*AeiIl^s  committal  by  the 
magistrates,  continued:  —  Staiid'ug  charged  with 
a  misdemeanor,   O'AV/7/  claimed  the  right  of 
every  man,   so   charged,   to   be   released    from 
prison,    and    admitted    to    bail    on    producing 
sufficient  sureties.     He  says  he  tendered  such 
to  the   magistrates,  who  refuse*!  to  receive  them 
not  from  an  objection  to  their  suflficiency,  but 
from   corrupt,  partial,  and    arbitrary  motive?j, 
with  the  determination  to  keep  him  in  prison, 
when  their  duty  required  them  under  the  cir- 
cumstances to  bail  him  and  release  him  out  of 
custody.     We   have  first   to    consider  whether 
this  refusal  was  a  lawful  act,  a  point  on  which 
no  serious  doubt  was  entertained.     Neither  of 
the    leanied    counsel    who    opposed    the    rule 
contended  that  a  magistrate  can  lawfully  reject 
bail  at  his  own  discretion,  or  is  at  liberty,  when 
bail  is  offered,  to  enter  into  an  investigation  of 
the  character  and  opinions  of  such  bail,  provided 
he  is  satisfied  of  their  sufficiency  to  answer  for 
the   appearance  of    the  party   in   the   amount 
reasonably  required.    The  law  is  clear  and  is  as 
old  as  the   Statute   of  Westminster  the  First, 
3  Ed.  I.e.  15.     Lord  Coke  in  his  commentary 
upon  that  statute  (2  Inst.  191)  says   that  "to 
deny  a  man  plevin,  that  is  pleviable,  and  thereby 
to  detain  him  in  prison,  is  a  great  offence,  and 
grievously  to  be  punished,  and    Lord  Hal(e(Jby 
adopts  the  same  remark  ;  and  Hawkins  (Part  2, 
c.  15,  s.  13)  speaks  of  the  refusal  of  bail  as  an 
indictable    offence.      Hlackstone,  referring    (4 
Comm.  c.  22,  p.  297)  to  the  ancient  statute,  the 
Habeas  Corpus, (r)  and  the  Bill  of  Right.«s,((/) 
calls  it  an  offence  against  the  liberty  of  the  sub- 
ject.    If,  then,  such    refusal  took  place   from 
improper  motives,  it  might  be  treated  as  a  cri- 
minal offence  and  made   subject  to  an   indict- 
ment or  information."     The  learned  judge  re- 
ferred to  the  affidavits,  and  observed  that  the 
resolution    of    the  county  magistrates   not   to 
accept  as  bail  persons  who  had  taken  par*  *- 
the  Chartist  agitation,  was  illegal,  hut  tha 
the  defendants  had  acted  in  good  faith  ai 
ignorance  that  they  were  breaking  the  lav 
Court,  in  conformity  with  the  rule  regnlatii 
practice,  would  decline  to  interfere  by  crin 
information.      Rule   discharged,  but  with  ' 
against  the  defendants. 

(a)  5  &  6  Will.  4.  c.  76.  s.  28. 
(6)  2  P.C.  p.  135. 
(f)  31  Car.  2.  c.  3. 
(f/)   1  VY.  &  M.  c.  2. 
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The  following  is  the  text  of  the  **  Claim, 
Declaration,  and  Protest  of  the  Church  of  Scot- 
land of  1842,  anent  the  encroachment**  of  the 
Court  of  Session/'  adopted  by  the  General  As- 
sembly, May  30.  1842:  — 

"  Whereas  it  is  an  essential  doctrine  of  this 
Church,  and  a  fundamental  principle  in  its  con- 
tititution,  ai<  set  forth  in  the  Confession  of  Faith 
thereof,  in  accordance  with  the  Word  and  law 
of  the  most  Holy  God,  that  *  there  is  no  other 
Head  of  the  Church  hut  the  Lord  Jesiis  Christ 
(q.  25,  G)  ;  and  that,  while  *  God,  the  supreme 
Lord  and  King  of  all  the  world,  hath  ordained 
civil  magistrates  to  be,  under  Him,  over  the 
people,  for  his  own  glory  and  the  public  good, 
and  to  this  end  hath  armed  them  with  the  power 
of  the  sword '  (c.  23,  J )  ;  and  while  '  it  is  the 
duty  of  people  to  pray  for  magistrates,  to 
honour  their  persons,  to  pay  them  tribute  and 
other  dues,  to  obey  their  lawful  commands,  and 
to  be  subject  to  their  authority  for  conscience' 
sake,  from  which  ecclesiastical  persons  are  not 
exempted '  (c.  23,  4)  ;  and  while  the  magistrate 
hath  authority,  and  it  is  his  duty,  in  the  exer- 
cise of  that  power  which  alone  is  committed  to 
him,  namely,  *  the  power  of  the  sword,'  or  civil 
rule,  as  distinct  from  the  *  power  of  the  keys,* 
or  spiritual  authority,  expressly  denied  to  him, 
to  take  order  for  the  preservation  of  purity, 
peace,  and  unity  in  the  Church,  yet  *  The  Lord 
Jesus,  as  King  and  Head  of  his  Church,  hath 
therein  appointed  a  government  in  the  hand  of 
Church  officers  distinct  from  the  civil  magis- 
trate ;*  which  government  is  ministerial,  not 
lordly,  and  to  be  exercised  in  consonance  with 
the  laws  of  Christ  and  with  the  liberties  of  his 
people  : 

"  And  whereas,  according  to  the  said  Confes- 
sion, and  to  the  other  standards  of  the  Church 
and  agreeably  to  the  Word  of  God,  this  govern- 
ment of  the  Church  thus  appointed  by  the  Lord 
JeauSf  in  the  hand  of  Church  officers,  distinct 
from  the  civil  magistrate  or  supreme  power  of 
the  State,  and  flowing  directly  from  the  Head, 
of  the  Church  to  the  office-bearers  thereof,  to 
the  exclusion  of  the  civil  magistrate,  compre- 
hends, as  the  objects  of  it,  the  preaching  of  the 
Word,  administration   of  the  sacraments,   cor- 
rection of  manners,  the  admission  of  the  office- 
bearers   of  the   Church   to    their  offices,  their 
suspension  and  deprivation  therefrom,  the  in- 
^'""ion  and  removal  of  Church  censures,  and, 
orally,  the  whole  *  power  of  the  keys,'  which, 
the  said  Confession,  is  declared,  in  confor- 
/  with  Scripture,  to  have  been  'uiommitted  ' 
SO,  2)  to  Church  officers,  and  which,  as  well 
he  preaching  of  the  Word  and  the  admiuis- 
ion  of  the  sacraments,  it  is  likewise  thereby 


)  See  the  Auchterarder  case,  above,  p.  1, 
Ferguson  against  Kinnoull,  above,  p.  785. 
J  Claim,  Declaration,  and  Protest  Avas  drafted 
Alexander  Murray  Dunlop,  advocate. 


declared,   that  *  the   civil  magistrate   may   not 
assume  to  himf  elf '  (c.  23,  3)  : 

'*  And  whereas  this  jurisdiction  and  govern- 
ment, since  it  regards  only  spiritual  condition, 
rights,  and  privileges,  doth  not  interfere  with 
the  jurisdiction  of  secular  tribunals,  whose  de- 
terminations as  to  all  temporalities  conferred  by 
the  State  upon  the  Church,  as  to  all  civil  con- 
sequences attached  by  law  to  the  decisions  of 
Church  courts  in  matters  spiritual,  this  Church 
hath  ever  admitted,  and  doth  admit,  to  be  ex- 
clusive and  ultimate,  as  she  hath  ever  given  and 
inculcated  implicit  obedience  thereto  ; 

"  And  whereas  the  above-mentioned  essential 
doctrine  and  fundamental  principle  in  the  con- 
stitution of  the  Church,  and  the  government 
and  exclusive  jurisdiction  flowing  therefrom, 
founded  on  Go<l's  Word,  and  set  forth  in  the 
Confession  of  Faith  and  other  standards  of  this 
Church,  have  been,  by  diverse  and  repeated 
Acts  of  Parliament,  recognised,  ratified,  and 
confirmed ; — inasmuch  as, — 

"  First — The  said  Confession  itself,  contain- 
ing the  doctrine  and  principles  above  set  forth, 
was  'ratified  and  established,  and  voted  and 
approven  as  the  public  and  avowed  Confession 
of  this  Church,'  by  the  fifth  Act  of  the  second 
Session  of  the  first  Parliament  of  King  William 
and  Queea  Mart/  (1690,  c.  5),  intituled,  *  Act 
ratifying  the  Confession  of  Faith,  and  settling 
Presbyterian  Church  Government  :'  to  which 
Act  the  said  Confession  is  annexed,  and  with  it 
incorporated  in  the  statute  law  of  this  kingdom. 

"  Second. — By  an  Act  passed  in  the  first 
Parliament  of  King  James  6  (1567,  c.  7), 
intituled,  *  Of  Admission  of  Ministers  :  of  Laic 
Patronages,'  it  is  enacted  and  declared,  *  That  the 
examination  and  admission  of  ministers  within 
this  realm  be  only  in  the  power  of  the  Kirk,  now 
oi)enIy  and  publicly  professed  within  the  same ;' 
and,  while  the  '  presentation  of  laic  patronages ' 
was  thereby  *  reserved  to  the  just  and  ancient 
patrons,'  it  was  provided,  that  if  the  presentee 
of  a  patron  should  be  refused  to  be  admitted  by 
the  inferior  ecclesiastical  authorities,  it  shoidd 
be  lawful  for  the  patron  *  to  appeal  to  the 
General  Assembly  of  the  whole  realm,  by  whom 
the  cause  being  decided,  shall  take  end  as  they 
decern  and  declare.* 

**  Third. — By  an  Act  passed  in  the  same  first 
Parliament  (1567,  c.  12),  and  renewed  in  the 
sixth  Parliament  of  the  said  King  James  6 
0579,  c.  9),  intituled,  *  Anent  the  jurisdiction 
of  the  Kirk,'  the  said  Kirk  is  declared  to  have 
jurisdiction  *  in  the  preaching  of  the  true  Word 
of  Jesus  Christ,  correction  of  manners,  and 
administration  of  the  holy  sacraments  ;*  and  it 
is  further  declared  *  that  there  be  no  other  juris- 
diction ecclesiastical  acknowledged  within  this 
realm,  other  than  ttiat  which  is  and  shall  be 
within  the  same  Kirk,  or  that  flows  therefrom, 
concerning  the  premises  :  *  which  Act,  and  that 
last  before-mentioned,  were  ratified  and  appro- 
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ven  by  another  Act  pa^setl  in  the  year  1581 
C1581,  c.  99),  intituled,  *  Hatification  of  the 
Liberty  of  the  true  Kirk  of  God  and  reli;:i<»n, 
with  confirmation  of  the  laws  and  Acts  made  to 
that  effect  of  before  ;*  which  other  Act,  and  all 
the  separate  Act«<  therein  recited,  were  a<rain 
revivetl,rati6ed,and  confirmi^  hv  an  Act  of  the 
twelfth  Parliament  of  tlie  said  Kin^  James  6 
(1592,  c.  116),  intituled.  *  Kaiification  ot  the 
Ciiberty  of  the  true  Kirk,'  &c. ;  which  said  Act 
{^haviug  been  rejuaied  in  lf)62)  was  revived, 
renewed,  and  confirmed  by  the  before-mentioned 
statute  of  King  William  nnd  Queen  Mary 
(1690,  c.  5). 

"  Fourth.— The  said  Act  of  the  twelfth  Par- 
liament of  King  James  6  (1592,  c.  116)  ratified 
and  approved  the  General  Assemblies,  Provin- 
cial  Synods,    Presbyteries,   und    Kirk    Sessions 

*  appointed  by  the  Kirk,'  and  •  the  whole  juris- 
diction and  discipline  of  the  same  Kirk;'  cassed 
and  annulled  'all  and  whatsoever  acts,  laws  and 
statutes,  made  at  any  time  before  the  day  and 
date  thereof,  against  the  lil)erty  of  the  true 
Kirk,  jurisdiction  and  discipline  thereof,  as  the 
8ame  is  usi'd  and  ex«'rc?sed  w  ithin  this  realm  ;' 
appointed  presentations  to  benefices  to  be  di- 
rected to  Presbyteries,  *  with  full  power  to  give 
collation  thereupon,  and  to  put  order  to  all 
matters  and  canses  ecclesiastical  within  their 
bounds,  according  to  the  <liseipline  of  the  Kirk, 
providing  the  foresaid  Presbvteries  be  bound 
and  astricted  to  receive  and  admit  Avhatsoever 
qualified  minister,  presented  by  I  lis  Majesty  or 
laic  patrons  '  (the  ettcct  of  which  proviso  and  of 
the  reservation  in  the  Act  of  the  first  Parlia- 
ment of  King  James  6  above  im-ntioned  (1567, 
c.  7),  is  heiein-aiter  more  fully  a<iverted  to); 
and  farther  declared  that  the  jurisdiction  of  the 
Sovereign  and  his  Courts,  as  set  forth  in  a 
previous  Act  to  extend  over  all  persons  his 
subjects,   and  *  in  all  matters*   (1584,  c.   129), 

*  should  noways  be  ])rejudicial  nor  derogate 
anything  to  the  priviUge  that  God  has  given  to 
the  spiritual  office  bearers  of  the  Kirk,  concern- 
ing heads  of  religion,  matters  of  heresy,  excom- 
munication, collation,  or  deprivation  of  minis- 
ters, or  any  such  like  essential  censures,  p  rounded 
and  having  warrant  of  the  Word  of  (iod;*  by 
which  enactment,  declaration,  and  acknowledg- 
ment, the  State  recognised  and  estHblished  as  a 
fundamental  principle  of  the  constitution  of  the 
kingdom,  that  the  jurisdiction  of  the  Church  in 
these  matters  was  *  given  by  God  '  to  the  office- 
bearers thereof,  and  was  exclusive,  and  free 
from  coercion  by  any  tribunals  holding  power 
or  authority  from  the  State  or  supreme  civil 
magistrate. 

"Fifth. — The  Parliament  holden  by  King 
Charles  2,  immediately  on  his  restoration  to  the 
throne,  while  it  repealed  (1662,  c.  1)  the  above- 
recited  Act  of  the  twelfth  Parliament  of  King 
James  (1592,  c.  116),  and  other  relative  Acts, 
at  the  same  time  acknowledged  the  supreme  and 
exclusive  nature  of  the  jurisdiction  thereby 
recognised  to  be  in  the  Church,  describing  the 
said  Acts,  as  Acts  *  by  which  the  sole  and 
only  power  and  jurisdiction  M'ithin  this  Church 
tloth  stand  in  the  Church,  and  in  the  general, 
provincial,  and  Presb^terial  Assemblies,  and 
Kirk  FesiioiiB/  and  as  Acts  *  which  may  be  in- 
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terpreted  to  have  given  any  Church  power, 
jurisdiction,  or  government  to  the  office-bearers 
of  the  Church,  their  respective  meetings,  other 
tlian  that  which  aeknowledgeth  a  dependence 
upon,  and  subordination  to,  the  sovereign  power 
of  the  King,  as  supreme.' 

"  Sixth.— The  aforesaid  Act  of  King  William 
and  Queen  Mary  (1690,  c.  5), — on  thenarraiiTe 
that  their  Majesties  and  the  estates  of  Parliament 
conceived  *  it  to  be  their  bounden  duty,  after  the 
great  deliverance  that  G<Ki  hath  lately  wrought 
for  this  Church  and  kingdom,  in  the  first  place, 
to  settle  and  secure  therein  the  true  Protestant 
religion,  according  to  the  truth  of  God's  Word, 
as  it  hdth  of  a  long  time  been  professed  within 
this  land ;  as  also  the  government  of  Christ's 
Church  within  this  nation,  agreeable  to  the 
Word  of  Go<l,  and  most  conducive  to  true  piety 
and  godliness,  and  the  esiablishing  of  peace  and 
tranquillity  within  this  realm,*  besides  ratifjing 
and  establishing  as  aforesaid  the  Confession  of 
Faith,  did  also  '  establish,  ratify,  and  confirm 
the  Presbyterian  Church  government  and  dis- 
cipline; that  is  to  say,  the  government  of  the 
Church  by  Kirk  sessions,  Presbyteries,  Provin- 
cial Synods,  and  General  Assemblies,  ratified 
and  established  by  the  116  Act  of  James  6, 
Parliament  12,  anno  1592,  intituled,  "  Ratifi- 
tion  of  the  liberty  of  the  true  Kirk,"  &c.,  and 
thereafter  received  by  the  general  consent  of 
this  nation,  to  be  the  only  government  of  Christ's 
Church  within  this  kingdom ;'  and  revived  and 
confirmed  the  said  Act  of  King  James  6  (1592, 
c.  116). 

"And  whereas,  not  only  was  the  excliLsivo 
and  ultimate  jurisdiction  of  the  Church  courts, 
in  the  government  of  the  Church,  and  especially 
in  the  particular  matters,  spiritual  and  eccle- 
siastical, above-mentioned,  recognised,  ratified, 
and  confirmed, — thus  necessarily  implying  the 
denial  of  power  on  the  part  of  any  secular  tri- 
bunal, holding  its  authority  from  the  Sovereign, 
to  review  the  sentences  of  the  Church  courts  in 
regard  to  such  matters,  or  coerce  them  in  the 
exercise  of  such  jurisdiction  ; — but  all  such 
powe-,  and  all  claim  on  the  part  of  the  Sove- 
reign to  be  considered  supreme  governor  over 
the  subjects  of  this  kingdom  of  Scotland  in 
causes  ecclesiastical  and  spiritual,  as  he  is  in 
causes  civil  and  temporal,  was,  after  a  long  con- 
tinued struggle,  finally  and  expressly  repudiated 
and  cast  out  of  the  constitution  of  Scotland,  as 
inconsistent  with  the  Presbyterian  Church  go- 
vernment established  at  the  Revolation,  and 
thereafter  unalterably  secured  by  the  Treatj'  of 
Union  with  England ;  by  the  constitution  of 
which  latter  kingdom,  differing  in  this  respect 
from  that  of  Scotland,  the  Sovereign  is  recog- 
nised  to  be  supreme  governor,  *  as  well  in  all 

spiritual  and  ecclesiastical  things  anc* 

temporal.*    Thus  : — 

"First. — The  General  Assembly  -_ 
the  year  1582,  proceeded  to  inflict  the  eens 
of  the  Church  upon  Robert  Montgomery ^  n 
ter  of  Stirling,  for  seeking  to  force  hiiL 
under  a  presentation  from  the  King,  into 
archbishopric  of  Glasgow,  contrary  to  an  aci 
the  General  Assembly  discharging  the  office 
prelatic  Bishop  in  the  Church,  and  for  appeal 
to  the  secular  tribunals  against  the  Id^*'^' — 


OS  bj  the  Cburch  Courts,  and 
:  these  suspeadtd  nnd  iiitenticted, 
lepDsed  and  i^xcnminuuicatedliiai, 
;  of    BD    interdict    pronouDced 

Council  of  Scotlaud.  the  then 
tr  court  of  the  kiD)[doiii, — and 
eame  lime  declared  it  to  h*  part 
^  discipline  of  the  Church,  that 
;hcre<if,  who  '  shall  seek  any  way 
lower  to  exempt  and  withdraw 
II  the  jiiriAdietiou  of  the  Kirk,  or 
I,  or  use  any  letters  or  chutgi^s, 
hilrt,  or  stay  the  eaid  jurisdic- 

&c.,  or  10  mnke  any  appellalion 
snil  Asaembly  to  stop  the  di»ci- 

of  the  ecclesiastical  policy  or 
oled  by  God's  Word  to  the  office- 

■      Laid  Kirk.'  were  liable        ' 
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'  the  only  supreme  governor  of 
LiiiH  Kiutiuoiii  over  alt  persons  and  in  all  causes,' 
huviug  been,  on  Ihe  second  establishment  of 
prelacy  connequent  on  tbe  reslorat'on  of  Kinj; 
Charles  2  (1S6I,  c.  II),  required  as  part  of 
the  ordinary  oath  of  allegiance,  and  having 
been  also  inseTled  into  the 'Test  Oath' (1681, 
c.  6),  so  Ivrannically  attempted  to  be  forced 
on  the  subjects  of  this  realm  during  the  reigns 
of  Charles  2,  and  James  2,  and  the  fmne  doc- 
trine of  the  King's  supremacy  in  all  caaseii, 
spiritual  and  ecclealastlciil  as  veil  as  temporal 
and  civil,  having  farther  been  separately  and 
specially  declared  by  the  first  Act  of  Ihe  secuod 
Parliament  of  the  said  King  Charles  2  {1G6B, 
c.  1),  intituled,  'Act  asserting  His  MsjeHty's 
supremacy  over  all  persons  and  in  all  causes 
Fccle-iaslical,'  whereby  it  nns  '  enacted,  asserted, 
s  of  the  Church ; — alihougli  their  |  and  declared,  that  Hh  Majesty  halh  the  supreme 
conimuntcation  was  declared  by  authority  and  supremacy  over  all  persons,  and 
I  of  I'arliament  of  the  year  1584,  i  in  all  causes  ecclesiastical,  within  thii^  kingdom,' 
ed  the  '  Black  ActN,'  to  he  void,  j  — the  estates  of  this  kingdom,  at  Ihe  era  of  the 
the  King  and  Privy  Council  .  Revolution,  did  set  forth,  as  the  second  article 
r  interference,  Moalgonery  sub-  of  the  '  Grievauccs '  of  which  they  demanded 
hurch  Courla,  and  the  statute  of    redress  under  their  '  Claim  of  liighl  '  (Estates. 


1689,  c.  18), '  that  the  first  Act'of  ParliameDt 
(166!«)  is  incoDsisleat  with  the  establishment  of 
Church  government  now  desired,  and  ought  to 
be  abrogated.' 

"Fifth, — In  compliance  wilb  this  claim,  an 
Act  (1690,  c.  1)  was  immediately  thereafter 
passed,  of  irbich  the  tenor  follows  : —  '  Our 
sovereign  lord  and  lady,  the  Kinf[  and  Queen's 
Majesties,  taking  into  their  consideration,  that 
by  the  second  article  of  the  grievances  pre- 
;  sented  to  their  Majesties  hy  Ihe  estates  of  this 
Black  Acts '  afoiesnid,  intituled  i  kingdom,  ic  is  declared,  that  the  first  Act  of  the 
ming  the  King's  ^lajoKty's  royal  !  second  Farliaoient  of  King  Charles  (he  Second, 


liament  of  King  James  6  (1S92, 

r  mentioned,  cused  and  ann  idled. 

BOver  Acts,  laws,  and  statutes 

time  before   Ihe  day  and   date 

t  Ihe  liberty  of  the  true   Kirk, 

d  discipline  thereof,  as  (he  same 

frcised  witbin  this 

n(.  no  similar  interference  with 

ind  censures  of  the  Church 

till  the  year  1841. 

t  having  been   declared  by 


s  and  subjects  within 
84,  c.  129),  that 'llts  Highness, 
successors,  by  themHeUes  and 
■re,  and  in  time  to  come,  shall  be 
:ut  to  all  persons  His  Highness* 
atsoever  esiaie,  degree,  fiinction, 
al  ever  they  be  of,  spiriliuil  ol' 
II  matter"  wherein  they  or  any 
be  apprehended,  si^mmoned,  or 
iwer  to  such  things  as  shall  be 
m  by  our  Sovereign  Ixicd  and  his 
p,  by  the  said  before  mentioned 
Ifth  Parliament  of  King  Jaine^  G, 
le  said  Act  toit  above-mentioned 
'shall  noways  be  prejudicial,  nor 
ing  to  tbe  privilege  that  God  has 
[liriiual  office  bearers  of  the  Kirk, 
lie  of  religion,  mailers  of  heresy, 
on,  collation  ur  deprivation  of 
iiy  such  like  csfeniial  censures, 
ided  and  having  wairant  of  the 

having  been  enacted  (1612,  o,  1), 
<hment  of  prelacy  in  1612,  that 
,  at  his  admission,  should  swear 
le  Sovereign,  as '  the  oDiy  lawfiil 
roor  of  this  realm,  as  well  in 
d  aid  ecclesiastical  as  in  things 
.0  this  effect  was  re- 
n  of  Church  goverameoi 


L  like  acknowledgment,  that  the 


intituled  "  Act  asserting  His  Majes 

macy  over  all  persons  and  in  all  ea 

siastical."  is  inconsistent  with  the  csiablishuient 
of  the  Church  government  now  desired,  and 
onght  to  be  abrogated  :  Therefore  ibeir  Majes- 
ties, with  advice  and  consent  of  the  estates  of 
Parliament,  do  hereby  abrogate,  rescind,  and 
annul  the  foresaid  Acl,  and  declare  the  same 
ill  the  whole  beads,  articles,  and  clauses 
thereof,  to  be  of  no  force  of  effect  in  all  lime 
coming.'  In  accordance  also  I  herewith,  (he 
oath  of  allegiance  above  mentioned,  requinug 
an  acknowledgment  of  the  Kiug's  soverciguty 
'  in  all  causes,'  was  done  away  (1689,  c.  2),  and 
thai  substituted  which  is  now  in  use,  simply 
rpquiring  a  promise  to  be  '  faithful  and  bear  true 
allegiance  "  to  the  sovereign  i  and  all  preceding 
laws  and  Actn  of  Parliament  were  resciuded, 
'  in  so  far  as  Ihey  impose  any  other  oalhH  of 
allegiance  and  supremacy,  declarations  and 
tests,  excepting  the  oath  de  fidrU.'  By  the 
which  enactroenls,  any-  claim  on  the  pari  of  the 
sovereigns  of  Scotland  to  be  supreme  rulen  in 
spiritual  and  ecclesiastical  as  well  as  in  tem- 
poral  and  civil  causes,  or  to  possess  any  power, 
by  themselves  or  their  judges  holding  commis- 
sion bora  them,  to  exercise  jnrisdiction  in  mat- 
ter* or  causes  spiritual  and  ecelewisslical,  was 
repudiated  and  excluded  from  the  Constitution, 
as  inconsistent  vrith  the  Presbyterian  Chureh 
government  then  established,  and  secured  under 
the  statutes  iheu  and  subsegueutly  passed,  '  to 


1395] 


Appendix  B. 


[1396 


continue  without  any  alteration,  to  the  people 
o?  this  land,  in  all  succeeding  generations  * 
(1706,  c.  6). 

"  And  whereas  diverse  civil  ri«;hts  and  pri- 
vileges were,  by  various  statutes  of  the  Parlia 
meut  of  Scotland,  prior  to  the  Union  with 
En^rland,  st-curcd  to  this  Church,  and  certain 
civil  consequences  attached  to  the  sentences  of 
the  Courts  thereof,  which  were  farther  directed 
to  be  aided  and  made  effectual  by  all  magis- 
trates, judges,  and  oflScers  of  the  law ;  and  in 
particular  : — 

"It  was,  by  an  Act  of  the  twelfth  Parliament 
of  King  James  6  (1592,  c.  116),  enacted,  •  that 
all  and  what>oever  sentences  of  deprivation, 
either  pronounced  already,  or  that  happens  to 
be  pronounced  hereafter  by  any  Presbytery, 
Synodal  or  (ieneral  Assenibiies,  against  any 
parson  or  vicar  within  their  jurisdiction,  pro- 
vided since  his  Highness's  coronation,  is  and 
shall  be  repute  in  all  judgments,  a  just  ciuse  to 
seclude  the  person  before  provided,  and  then 
deprived,  from  all  profits,  commodities,  rents, 
and  duties  of  the  said  parsonage  and  vicarage, 
or  benefice  of  cure  ;  and  that,  either  by  way  of 
action,  exception,  or  reply  ;  and  that  ihe  said 
sentence  of  deprivation  shall  be  a  sufficient  cause 
to  make  the  said  benefice  to  vaike  therebv :' 

*'  As  al<o,  by  the  fifth  Act  of  the  first  Parlia- 
ment of  King  William  and  Queen  Mary  (1690, 
c.  5),  it  was  enacted,  *  that  whatsoever  minister, 
being  convened  before  the  Siiid  general  meeting, 
and  representatives  of  the  Presbyterian  minis- 
ters or  elders,  or  the  visitors  to  be  appointed  by 
them,  shall  cither  prove  contumacious  for  not 
appearing,  or  be  found  guilty,  aud  shall  be 
therefore  censured,  whether  by  suspension  or  i 
deposition,  they  shall,  ipso  facla^  be  suspended 
from  or  deprived  of  their  stipends  and  bene- 
fices * : 

**  As   also,   by   an   Act   passed  in  the  fourth 
session  of  the  first  Parliament  of  King  Willia'n 
and  Queen   Mary   (1693,   c.    22),  intituled  an 
*  Act  for  settling  the  peace   and   quiet   of  the 
Church,'  it  was  provided  that  no  minister  should 
be  admitted  unless  he  owned  the  Presbyterian  ' 
Church    government,   as    settled    by   the    last- 
recited  Act,  *  to  be  the  only  goveniment  of  this 
Church  ;'  '  and  that  he  will  submit  thereto,  and 
concur  thtix-with,  and  never  endeavour,  directly 
or  indirectly,  the  prejudice  or  subversion  there-  i 
of ;'  and   it  was  statute  or  ordained,  *  that  the 
Lords  of  their  Majesties'  Privy  Council,  and  all 
other  magistrates,  judges,  and  officers  of  justice, 
give  all  due  assistance  for  making  the  sentences 
and   censures  of  the  Church,  and  judicatories  , 
thereof,  to  be  obeyed,  or  otherwise  effectual,  as  ] 
accords  :' 

**  As  also,  by  an  Act  passed  in  the  fifth  session 
of  the  foresaid  Parliament  (1695,  c.  22),  inti- 
tuled an   *  Act  against  intruding  into  churches 
without  a  legal  call  and  admission  thereto,'  on 
the   narrative,   '  that  ministers   and   preachers,  I 
their  intruding  themselves  into  vacant  churches,  | 
possessing   of  manses   and   benefices,   and   ex-  I 
ercising  any   part  of  the   ministerial   function  i 
in  parishes,  without  a  legal  call  aud  admission 
to  the  said   churches,  is  an  high   contempt  of  ■ 
the    law,  jand    of    a    dangerous    consequence,  I 
tending  to  perpetual  schism  ;'   such  intrusion,  i 


without  au  orderly  call  from  the  heritors  and 
elders  —  the  right  of  presentation  by  patruns 
being  at  this  time  abolished, — and  *  legal  ad- 
mission from  the  Presbytery,'  was  prohibited 
under  certain  penalties  ;  and  the  Lords  of  the 
Privy  Council  were  recommended  to  remove  all 
who  had  so  intruded,  and  *  to  take  some  effec- 
tual course  for  stopping  and  hindering  those 
ministers  who  are,  or  shall  be  hereafter  deposed 
by  the  judicatories  of  the  present  Established 
Church,  from  preaching  or  exercising  any  act 
ol  their  ministerial  function,  which  (the  said 
stature  declares),  they  cannot  do  after  they  are 
deposed,  without  a  high  contempt  of  the  autho- 
rity of  the  Church,  and  of  the  laws  of  the  king- 
dom establishing  the  same.' 

"  Aud  whereas,  at  the  Union  between  the  two 
kingdoms,   the   Parliament   of   Scotland,   being 
determined  that  the  *  true  Protestant  religion, 
as  then  professed,  *  with  the  worship,  discipline, 
and  government  of  this  Church,  should  be  effec- 
tually and  unalterably  secured,'  did,   in    their 
Act  (1705,  c.  4),  appointing  commissioners  to 
treat  with  commissioners  from   the  Parliament 
of  England,  as  to  an  Union  of  the  kingdoms, 
provide  '  that  the  said  commissioners  shall  not 
treat   of  or    concerning  any  alteration  of  the 
worship,    discipline,    and    government    of   the 
Church  of  this  kingdom,  as  now  by  law  esta- 
blished ;  *  and  did,  by  another  Act,  commonly 
called  the   Act  of  Security    (1706,  c.  6),  and 
intituled,  '  Act  for  secaring  the  Protestant  reb- 
giou   and    Presbyterian    Church    government,' 
*  establish  and  confirm  the  said  true  Protestant 
religion,   and  the  worship,  disciplint.*,  and  go- 
vernment of  this  Church,  to  continue  without 
any  alteration  to  the  people  of  this  land  in  all 
succeeding  generations ;'  and  did  *  for  ever  con- 
firm  the  fifth    Act  of  the   first  Parliament  of 
King   William  and  Queen  Mary^  (1690,  c.  5), 
entituled,    *  Act   ratifying    the    Confession    of 
Faith,  and  settling  Presbyterian  Church  govern- 
ment, and  the  whole  other  Acts  of  Parliament 
relating  thereto;'  and    did   *  expressly    provide 
and  declare,  that  the  foresaid  true  Protestant 
religion,  contained  in  the  above-mentionetl  Con- 
fession of  Faith,  with  the  form  and  purity  of 
worship  i)resently  in   use  within   this   Church, 
aud  its  Presbyterian  Church   government   and 
discipline — that   is   to   say,  the  government  of 
the    Church    by    Kirk -Sessions,     Presbyteries, 
Provincial  Synods,  and   General  Asseml  lies,  all 
established  by  the  foresaid  Acts  of  Parluunent, 
pursuant  to  the  claim  of  right  shall  remain  and 
continue  unalterable;  and  that  the  said  Presbv- 
terian  government  sh'.dl  bo  the   only   govern- 
ment of   the   church   within  the  kingdom    of 
Scotland :'  And  farther,  *  for  the  greater  secu- 
rity of  the  same.'  did,  inter  aliuy  enact,  *  T' 
after  the  decease  of  her  present  Majesty 
sovereign  succeeding  to  her  in  the  royad  go"^ 
mout  of  the  kingdom  of  Great  Britain  shal 
all  time  coming,  at  his  or  her  accession  tc 
Crown,  swear  and  subscribe.  That   they 
inviolably  maintain  and  preserve   the  for 
settlement  of  the  true  Protestant  religion, 
the  government,  worship,  discipline,  right, 
privileges  of  this  Church,  as  above  establii 
by  the  laws  of  this  kingdom,  in  profiecatioi 
the  Claim  of  Kight  * ;  wliich  said  Act  of  *" 
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rity,  *  with  the  establishment  therein  contained,* 
it  was  specially  thereby  enacted,  *  should  be  held 
and  ob^ervod  in  all  time  coming,  as  a  fanda- 
medial  and  essential  condition  of  any  treaty  or 
onion  to  be  concluded  betwixt  the  two  kinir- 
doms,  without  any  alteration  thereof,  or  dero- 
gation thereto,  in  any  sort,  for  ever  :  *  It  beino: 
fiirther  thereby  provided,  that  *  the  said  Act  and  ■ 
fiettlement  therein  contained  shall  be  inserted  and  i 
repeated  in  any  Act  of  Parliament  that  shall  | 
pass,  for  agreeing  and  concluding  the  foresaid 
treaty  or  union  between  the  two  kingdoms ; 
and  that  the  same  shall  be  therein  expressly 
declared  to  be  a  fundamental  and  essential  con- 
dition of  the  said  treaty  or  union  in  all  time 
coming.'  In  terms  of  which  enactment,  this 
Act  of  Security  was  inserted  in  the  Treaty  of 
Union  between  the  two  kingdoms  as  a  funda- 
mental condition  thereof,  and  was  also  inserted 
in  the  Act  (1706,  c.  7)  of  the  Parliament  of 
Scotland  ratifying  and  approving  of  the  said 
treaty,  and  likewise  in  the  corresponding  Act  of 
the  Parliament  of  England,  intituled,  *  An  Act 
for  a  Union  of  the  two  kingdoms  of  England 
and  Scotland  (5  Ann.  c.  8) : 

**  And  whereas,  at  the  date  of  the  said  Treaty 
of  Union,  the  right  of  patrons  to  present  to 
churches  Atood  abolished  bv  statute,  after  the 
following  manner,  viz.:    By  the  Act  of  King 
William  and  Queen  Mary,  herein-before  men- 
tioned (1690,  c.  5),  the  Act  of  James  6  (1592, 
c.   116),    also    herein-before    mentioned,    then 
standing  totally    repealed,   was   only   revived, 
subject  to  the  express  exception  of  *  that  part 
of  it  relating  to  Patronages,'  which  consequently 
remained  repealed  and  uurestored,  and  *  which ' 
the  Att,  1690,  c.  5,  farther  bore,  *is  hereafter 
to  be  taken  into  consideration/    The  part  of  the 
said  xVct  thus  left  repealed  and  unrevived,  was 
the  provision,  that  Presbyteries  '  l)e  bound  and 
astricted  to  receive  whatsoever  qualified  minis- 
ter presented  by  His  Majesty  or  Laic  patrons,* — 
a  provision  which,  while  it  subsisted,  was  held 
to  leave  the  Church  free  to  proceed  in  the  col- 
lation of  ministers  '  according  to  the  discipline 
of  the  Kirk ';  and  nou-compliance  with  which 
implied  only  a  forfeiture  of  the  fruits  of  the 
particular  benefice,  which  it  did  by  virtue  of  the 
immediately  succeeding  statute,   1592,   c.   117, 
whereby  it  was  enacted,  that  *  in  case  the  Pres- 
bytery refuses  to  admit  any  qualified  minister 
presented  to  them  by  the  patron,  it  shall   be 
lawful  to  the  patron  to  retain  the  whole  fruits 
of  the  benefice  in  his  own  hands.'     This  subject 
having  accordingly  been  thereafter  taken  into 
consideration  in  the  same  Session  of  Parliament, 
was  definitely  settled  by  an   Act  (1690,  c.  23), 
intituled,  *  Act  concerning  Patronages,'  whereby 
right  of  presentation  by  patrons  was  *  an- 
cd  and  made  void,'  and  a  right  was  vested 
the  heritors   and    elders   of  the  respective 
ishes   *  to  name  and  propose  to  the  whole 
igregation,  to  be   approven  or  disapproven 
them,'  the  disapprovers  giving  in  their  rea- 
s  to  the  effect  the  affair  may  be  cognosced 
Ti  by   *  the   l*resbytery  of  the   bounds,   at 
se  judgment,  and  by  whose  determination 
is  declared  by  the  said  Act),  the  calling  and 
ry  of  a  particular  minister  is  *  to  be  ordered 
d  concluded : 


"  And  whereas  the  said  Act  last  mentioned, 
formed  part  of  the  settlement  of  the  Presbyterian 
Church  government  effected  at  the  Itevolution, 
and  was  one  of  the  *  Acts  relating  thereto,'  and 
to  the  statute  1690,  c.  5,  specially  confirmed  and 
secured  by  the  Act  of  Security  and  Treaty  of 
Union;  yet,  notwithstanding  thereof,  and  of 
the  said  Treaty,  the  Parliament  of  Great  Britain, 
by  an  Act  passed  in  the  10th  of  Queen  Anne, 
(c.  12)  repealed  the  said  Act,  *  in  so  far  as 
relates  to  the  presentation  of  ministers  by 
heritors  and  others  therein  mentioned,'  and 
restored  to  patrons  the  right  of  present dtion,  and 
enacted  that  Presbyteries  should  be  *  obKged  to 
receive  and  admit  in  the  same  manner,  such 
qualified  person  or  persons,  minister  or  ministers, 
as  shall  be  presented  by  the  respective  patrons, 
as  the  persons  or  ministers,  presented,  before 
the  making  of  this  Act  ought  to  have  bCv'n 
admitted  :* 

"And  whereas,  while  this  Church  protested 
against  the  passing  of  the  above-mentioned  Act 
of  Queen  Anne,  as  '  contrary  to  the  constitution 
of  the  Church,  so  well  secured  by  the  late  treaty 
of  Union,  and  solemnly  ratified  by  Acts  of 
Parliament  in  both  kingdoms,'  and  for  more  than 
seventy  years  thereafter,  uninterruptedly  sought 
for  its  repeal,  she  at  the  same  time  maintained, 
and  practically  exercised,  without  question  or 
challenge  from  any  quarter,  the  jurisdiction  of 
her  courts  to  determine  ultimately  and  exclu- 
sively, under  what  circumstances  they  would 
admit  candidates  into  the  ofiSice  of  the  holy 
ministry,  or  constitutes  the  pastoral  relationship 
between  minister  and  people,  and,  generally, '  to^ 
order  and  conclude  the  entry  of  particular 
ministers  :' 

And  whereas,  in  particular,  this  Church 
required,  as  necessary  to  the  admission  of  a 
minister  to  the  charge  of  souls,  that  he  should 
have  received  a  call  from  the  people  over  whom 
he  was  to  be  appointed,  and  did  not  authorize  or 
permit  any  one  so  to  be  admitted,  till  such  call 
had  been  sustained  by  the  Church  Courts,  and 
did,  before  and  subsequent  to  the  passing  of  the 
said  Act  of  Queen  Anne,  declare  it  to  be  a 
fundamental  principle  of  the  Church,  as  set 
forth  ip.  her  authorised  standards,  and  particu- 
larly in  the  Second  Book  of  Discipline  (cc.  3,  5) 
repeated  by  Act  of  Assembly  in  1638,  that  no 
pastor  be  intruded  upon  any  congregation  con- 
trary to  the  will  of  the  people  : 

"  And  whereas,  in  especial,  this  fundamental 
principle  was,  by  the  14th  Act  of  the  General 
Assembly,  !73(;,  re-declared,  and  directed  to  be 
attended  to  in  the  settlement  of  vacant  parishes, 
but  having  been,  after  some  time,  disregarded 
in  the  administration  of  the  Church,  it  was  once 
more  redeclared  by  the  General  Assembly,  1834 
who  established  certain  specific  provisions  and 
regulations  for  carrying  it  into  effect  iu  time  to 
come: 

"  And  whereas,  by  a  judgment  pronounced 
by  the  House  of  Lords  in  1 839,  it  wtis,  for  the 
first  time,  declared  to  be  illegal  to  refuse  to  take 
on  trial,  and  to  reject  the  presentee  of  a  patron 
(although  a  layman,  and  merely  a  candidate  for 
admission  to  the  office  of  the  ministry),  in  con- 
sideration of  this  fundamental  principle  of  the 
Church,  and  in  respect  of  the  dissent  of  the 
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congregation ;  to  the  authority  of  which  judg- 
ment, so  far  a£  di«;posiMg  of  ci^-il  interests,  this 
Church  implicitly  bowed,  by  at  once  abandoning 
all  claim  to  the  jus  devolutum, — to  the  benefice, 
for  any  patttor  to  be  settled  by  her, — and  to  all 
other  civil  right  or  privilege  which  might  other- 
wise have  been  competent  to  the  Church  or  her 
courts ;  and  anxiously  desirous,  at  the  same  time, 
of  avoiding  collision  with  the  Civil  Courts,  she  so 
far  suspended  the  operation  of  the  above-men- 
tioned Act  of  Assembly,  as  to  direct  all  cases  in 
which  dissents  should  be  lodged  b}-  a  majority 
of  the  congregation,  to  be  reported  to  the  General 
Assembly,  in  the  hope  that  a  way  might  be 
opened  up  to  her  for  reconciling  with  the  civil 
rights  declared  by  the  House  of  Lords,  adherence 
to  the  above-mentioned  fundamental  principle, 
which  she  could  not  violate  or  abandon,  by 
admitting  to  the  holy  office  of  the  miniptry,  a 
party  not  having,  in  her  conscientious  judgment, 
a  legitimate  call  thereto,  or  by  intruding  a  pastor 
on  a  reclaimed  congregation  contrary-  to  their 
will ;  and  farther,  addressed  herself  to  the 
Government  and  the  Legislation  for  such  an 
alteration  of  the  law  (as  for  the  first  time  now 
interpreted),  touching  the  temporalities  belong- 
ing to  the  Church  (which  alone  she  held  the 
decision  of  the  House  of  Lords  to  be  capable  of 
affecting  or  regulating)  as  might  prevent  a 
separation  between  the  cure  of  souls  and  the 
benefice  thereto  attiiched  (a)  : 

"  And  whereas,  although  during  the  centurj' 
which  elapsed  after  the  passing  of  the  said  Act 
of  Queen  Anne,  Presbyteries  repeatedly  rejected 
the  presentees  of  patrons,  on  grounds  un- 
doubtedly ultra  vires  of  the  Presbyteries,  as 
having  reference  to  the  title  of  the  patron,  or  the 
validity  of  competing  presentations,  and  which 
were  held  by  the  Court  of  Session  to  be  contrary 
to  law,  and  admitted  others  to  the  pastoral  office 
in  the  parishes  presented  to,  who  had  no  presen- 
tation or  legal  title  to  the  benefice,  the  said 
court,  even  in  such  cases,  never  attempted  or 
pretended  to  direct  or  coerce  the  Church  Courts, 
in  the  exercise  of  their  functions  in  regard  to 
the  collation  of  ministers  or  other  matters 
acknowledged  by  the  State  to  have  been  con- 
ferred on  the  Church,  not  by  the  State,  but  by 
God  himself.  On  the  contrary,  they  limited 
their  degrees  to  the  regulation  and  disposal  of 
the  temporalities  which  were  derived  from  the 
State,  and  which,  as  the  proper  subjects  of 
*  actions  civil,'  were  within  the  province  ansigned 
to  the  Court  of  Session  by  the  Constitution 
refusing  to  interfere  with  the  peculiar  functions 
and  exclusive  jurisdiction  of  the  courts  of  the 
Church.     Thus, 

"  In  the  case  of  Auchtermuchty,(6)  where  the 
Presbytery  had  wrongfully  admitted  another 
than  the  patron's  presentee,  the  Court  found 
That  the  right  to  a  stipend  is  a  civil  right  ;  and, 
therefore,  that  the  Court  have  power  to  cognosce 
and  determine  upon  the  legality  of  the  admission 
of  ministers,  in  hunc  effectum,  whether  the 
person  admitted  shall  have  right  to  the  stipend 
or  not  ;*  and  simply  decided,  that  the  patron 


(a)  Auchterarder  case,  above  p.  1. 

(6)  Mor.  Diet.  9909;  and  see  above,  p.  79. 


wa8  entitled  to  retain  the  stipend  in  his  own 
hands. 

"  So  also,  the  same  course  was  followed  in  the 
cases  of  Culross,(rt^  lAnark,(6)  and  Forbes  ;  in 
reference  to  one  of  which  (that  of  Lanark,)  the 
Government  of  the  country,  on  behalf  of  the 
Crown,  in  which  the  patronage  w^»s  vested^ 
recognised  the  retention  of  stipend  by  the  patron, 
as  the  only  competent  remed}'  for  a  wrongful 
refusal  to  admit  his  presentee ;  the  Secretary  of 
State  having,  in  a  letter  to  the  Lord  Advocate  of 
Scotland  (January  17,  1752),  signified  the 
pleasure  of  His  Majesty,  directing  and  ordering 
his  Lordship  to  do  everything  necessary  and 
competent  by  law  for  assertiuj;  and  takings 
benefit,  in  the  present  case,  of  the  said  right  and 
privilege  of  patrons  by  the  law  of  Scotland,  to 
retain  the  fruits  of  the  benefice  in  their  own 
hands  till  their  presentee  be  admitted. 

"  So  farther,  in  the  before-mentioned  case  of 
Culross,  the  court  refused  *  as  incompetent,*  a 
bill  of  advocation  presented  to  them  by  the 
patron,  for  the  purpose  of  staying  the  admission 
by  the  I*resbytery  of  another  than  his  presentee. 

"So  likewise,  in  the  case  of  Dunse(r)  the 
Court  would  not  interfere  in  regard  to  a  conclu- 
sion to  prohibit  the  Presbytery  *  to  moderate  in 
a  call  at  large,  or  settle  any  other  man,*  because 

*  that  was  interfering  with  the  power  of  ordina- 
tion or  internal  policy  of  the  Church,  with  which 
the  Lords  thought  they  had  nothing  to  do.' 

'*  And  so,  in  the  same  manner,  in  the  case  of 
Uiist,  where  the  party  concluded  to  have  the 
Presbytery  ordained  to  proceed  to  the  presentee's 
settlement,  as  well  as  to  have  the  validity  of  the 
presentation  and  the  right  to  the  stipend  declared, 
the  Court  limited  their  decree  to  the  civil  matters 
of  the  piesentatiou  and  stipend. 

"  And  whereas,  pending  the  efforts  of  the 
Church  to  accomplish  the  desired  alteration  of 
the  law,  the  Court  of  Session, — a  tribunal 
instituted  by  special  Act  of  Parliament  for  the 
specific  and  limited  purpose  of  'doing  and 
administration  of  justice  in  all  civil  actions '( 1 .537, 
c.  S6) — with  judges  appointed  simply  '  to  sit  and 
decide  upon  all  actions  civil '  (1532  c.  1) — not 
confining   themselves  to  the   determination    of 

*  civil  actions,'  to  the  withholding  of  civil  con- 
sequences from  sentences  of  the  Church  Courts, 
which,  in  their  judgment,  were  not  warranted  by 
the  statutes  recognising  the  jurisdiction  of  these 
Courts, — to  the  enforcing  of  the  provision  of  the 
Act  1592,  c.  117,  for  retention  of  the  fmits  of 
the  benefice  in  case  of  wrongful  refusal  to  admit 
a  presentee,  or  the  giving  of  other  civil  redress 
for  any  civil  injury  held  by  them  to  have  been 
wrongfully  sustained  in  consequence  thereof, — 
have,    in    numerous    and    repeated    instances, 

stepped  beyond  the  province  allotted  ♦"  ** 

by  the  Constitution,  and  within  which  i 
decisions  can  be  held  to  declare  the  law.  < 
have    the    force    of    law,   deciding 

*  actions  civil,'  but   *  causes  spiritual 
siastical,' — and  that,  too,  even  where  ther^ 
no  connexion  with  the  exercise  of  the  ri 
patronage, — and  have  invaded  the  juris 

(a)  Mor.  Diet.  9951  ;  and  see  above,  n 
(6)  lb.  9954  ;  and  see  above,  p.  8G 
(c)  76.  9911 ;  and  see  p.  79  abov^ 
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IE  and  oithi,  thej 

"  By  iuttrdicling  the  dxecvition  of  the  sentence 

coDlcmpt  of  the    of  a  Church  jodivatory  prohibiting  u  minister 

stBni:«, —  I  (torn    prtachin|[    or    aitminii'teriiig   ordinauceii 

wilhin  a  particular  parinh,  pending  the  discussion 


encroBcbed  upon  the  spiritual  privileges  and  wbicb,  by  their  said 
e  Courts  of  this  Church,  in  violatioa  of  the  stand  pledged  to  obe;'.(ri) 
ititulion  ot  the  counlry — iu  defiance  of  lli  .."-•...  .i  -■ 

tea  above-mentioned,  and 
of  this  kingdom:  iis,  for 
B>'  inlerdicling  Presbyteries  of  the  Chi 


o  be  done  irrespective  of  [he  ciiil  benefii 
icheil  thereto,  or  even  where  there  was  no 
cGce,  no  right  of  patronage,  no  stipend,  no 
ise  or  glebe,  and  no  place  of  worship,  or  any 
rimonial  right,  connected  tberetTiib.^i) 
'  By  issuing  a  decree  requiring  and  ordaining 
hnrch  Court  to  take  on  trial  and  admit  to  the 
le  of  the  holy  minlatrr,  In  a  poniciilar  charge, 
nibationer  or  unordained  candidate  for  the 
listry.  and  to  intrude  him  also  on  the  congre- 
■.(c)  contrary  to  the  will  of  th«  people;  both 
his  and  in  the  cases  first  mentioned,  invading 
Church's  exclusive  jurisdiction  in  tbe 
ilsston  of  ministers,  the  preaching  of  the 
<rd,  and  administration  of  sactaments,  rccog- 
xl  by  statute  to  have  been 'given  by  God' 
!Ctly  to  the  Church,  and  to  be  beyond  iht 
its  oi  the  secular  jurisdictiou. 
'  By  prohibiting  the  communicant!  of  tbe 
irch  from  intimating  their  dissent  from  a  call 
posed  to  he  given  to  a  candidate  for  the 
listry  to  become  their  p»«tOr,(rf) 
By  gaming  interdict  against  the  eslablisb- 
il  of  additional  ministers  to  meet  the  wants 
sn  increasing  population,  as  uninterruptedly 
ctised  ttitm  the  Kefbrmatloii  to  Ibis  day ; 
inst  constituting  a  new  kirk-se^sion  in  a 
isb  to  exercise  discipline  (  and  against  inno- 
Ing  on  its  existing  Btutc, '  as  regards  pastoral 
erintendence,  its  kirk-seEision.andJnrisdiction 
discipline  thereto  belonging. "(p) 
By  interdicting  the  preaching  of  the  Gospel 
.  administration  of  ordinances,  throughout  a 
lie  district,  by  any  minister  ot  the  Church 
,er  authority  of  the  Church  CourtB(/)  j  thuR 
iming  to  themselves  the  regulation  of  the 
eaehing  of  the  Word  '  and  '  administration  of 
sacraments,'  and  at  the  aiime  time  invading 
privilege,  common  to  all  the  subjects  of  the 
m,  of  having  freedom  to  worship  God  accord- 
to  their  consciences,  and  under  the  guidance 
he  ministers  of  the  communion  to  which  they 


By  holding  the  members  of  inferior  Church 
icatories  iiabte  in  damages  far  refusing  to 
ik  their  ordination  vows  anil  oaths  (sworn 
them,  in  compliance  nith  the  requirements 
he  statutes  of  the  realm,  and,  ia  particular, 
he  Act  of  Security  embodied  in  the  Treaty  of 
on),  by  disobeying  and  setting  at  defiance 
senl'-nces,  in  matters  spiritual  and  ccclesias- 
I,  of  their  superior  Church  judicalors,  to  which 
'he  constitution  of  the  Church  and  country. 
<irc,  in  such  matters,  ■ubordiiiate  and  subject, 


le  Church  Courts  as  to  the  validity 


)  Fim  Lethftidn  ease,  1  D.  955. 
J  SUu-aHoa  case,  5  D.  Ail. 
t  Mamock  case,  3  D,  SSa. 
)  Daeiotci 


of  his  settlement  therein.(b) 

"  By  interdicting  the  General  Assembly  and 
inferior  Church  judicatories  from  inflicting 
Church  censures  ;  as  iu  one  ca-^e,  where  interdict 
was  granted  against  tbe  pronouncing  of  sentence 
of  deposition  upon  a  minister  found  guilty  of 
theft  by  a  judgment  acquiesced  in  by  nimself, 
in  another,  where  a  Freshvtery  was  interdicted 
from  proceeding  in  the  triaf  of  a  minister  accused 
of  fraud  and  swindling  1  and  in  a  third  where  u 
Presbytery  was  interiicted  from  proceeding  with 
a  libel  against  a  licentiate  for  drunkenness 
obscenity,  and  profane  sweariug.(c) 

"  By  suspending  Chnrch  ceQsures,(if)  inflicted 
by  the  Chnrcb  judicatories  in  the  exercise  of 
discipline  (which  by  special  statute,  all  'judges 
and  officers  of  justice  '  are  ordered  '  to  give  due 
assistance  '  for  making  '  to  be  obeyed  or  other- 
wise effectuii] '),  and  so  reponing  ministers  sus- 
pended from  their  office,  lo  the  power  of 
preaching  and  adminislerine  ordiuances ;  thtu 
assuming  to  themselves  the  '  power  of  the 
keys.' 

"  By  interdicting  the  execution  ot  a  sentence 
of  deposition  from  the  office  of  the  holymini^- 
irv,  pronounced  by  the  General  Assembly  of 
the  Chnrch(c) ;  thereby  also  usurping  the 
'  poner  of  the  keys,'  and  supporting  deposed 
ministers  iu  the  exercise  of  ministerial  functions, 
which  is  declared  by  special  statute  to  be  a 
'  high  contempt  of  the  authority  of  the  Church 
and  of  the  laws  of  the  kingdom  establishing  the 

"By  assuming  to  judge  oi  the  right  of  indi- 
viduals elected  members  of  the  General  Assem- 
bly to  6itthereln,{/)  and  bterdicting  them  from 
taking  thtir  seats ;  thus  interfering  with  the 
conelllutionofthe  Supreme  Court  of  the  Church, 
aud  violating  her  freedom  in  tbe  holding  of 
General  AssembliuB  secured  to  her  by  statute. 

"By,  in  the  greater  number  of  the  instances 
above  referred  to,  requiring  the  Inferior  judi- 
catories of  the  Church  to  disobey  the  sentences, 
in  matters  spiritual  and  ecclesiastical,  of  the 
superior  judicatories,  to  which,  by  the  consti- 
tution in  Church  and  State,  they  are  subordi- 
nate and  subject,  and  which,  in  compliance  with 
the  provisions  of  the  statutes  of  the  realm,  their 
members  have  solemnly  sivom  to  obey ;  tbu> 
subverting  '  the  government  of  the  Church  by 
kirk-sessions,  presbyteries,   prorincial    synods, 


(a)  Ferguson  b,  Kiunoull,  above,  p.  785. 

(ft)    Ctuo/nioiirf  case,  4  D.  9i7. 

(t)  Caabiisnelhan  case;  Stranraer  case, 
4  D.  1294 ;  Fourth  Lelheady  case  :  in  these 
cases  the  proceedings  of  the  Church  judicatories 
were  held  invalid  on  the  ground  that  ministers 
ot  quoad  tacra  parishes  took  part  in  them. 

(d)  First  and  Second  Slrathbogie  cases, 
258  and  985. 

(e)  Third  Straihboffie  case,  l3S,aai  a  D.1074 
(/>  Fifth  Stralhbogie  case. 
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and  general  assemblies/  settled  by  statute  and 
the  Treaty  of  Union  as  the  only  Government  of 
the  Church  within  the  kingdom  of  Scotland/ 

**  By  all  which  acts,  the  said  Court  of  Session, 
apparently  not  adyerting  to  the  oath  taken  by 
the  Sovereign  from  whom  they  hold  their  com- 
missions, have  exercised  powers  not  conferred 
upon  them  by  the  Constitution,  but  by  it  ex- 
cluded from  the  proyince  of  any  secular  tri- 
bunal, have  invadeil  the  jurisdiction  of  the  Courts 
of  the  Church,  have  subverted  its  government, 
have  illegal ly  attempted  to  coerce  Church 
Courts  in  the  exercise  of  their  purely  spiritual 
functions,  have  usurped  the  *  power  of  the 
keys,'  have  wrongfully  acclaimed,  as  the  sub- 
jects of  their  civil  jurisdiction,  to  be  regulated 
by  their  decrees,  ordination  of  laymen  to  the 
office  of  the  holy  ministry,  admission  to  the 
cure  of  souls.  Church  censures,  the  preaching 
of  the  Word,  and  the  administration  of  the 
sacraments ;  and  have  employed  the  means 
entrusted  to  them  for  enforcing  submission 
to  their  lawful  authority,  in  compelling  sub- 
mission to  that  which  they  have  usurped, — in 
opposition  to  the  doctrines  of  God'g  Word  set 
forth  in  the  Confes8ion  of  Faith,  as  ratified 
by  statute,  in  violation  of  the  Constitution,  in 
breach  of  the  Treaty  of  Union,  and  in  disre- 
gard of  divers  express  enactments  of  the  Legis- 
lature : 

"  Aud  whereas  farther  encroachments  are 
threatened  on  the  government  and  discipline  of 
the  Church,  as  by  law  established, (a)  in  actions 
now  depending  before  the  said  Court,  in  which 
it  is  sought  to  have  sentences  of  deposition  from 
the  office  of  the  holy  ministry  reduced  and  set 
aside,(&)  and  minorities  of  inferior  jutlicatories 
authorised  to  tiike  on  trial  and  admit  to  the 
office  of  the  holy  ministry,  in  <lisregard  of,  and 
in  opposition  to,  the  authority  of  the  judica- 
tories of  which  they  are  members,  and  of  the 
superior  judicatories  to  which  they  are  subor- 
dinate and  subject : 

"  And  whereas  the  government  and  discipline 
of  Christ  a  Church  cannot  be  carried  on  accord- 
ing to  His  laws  and  the  constitution  of  His 
Church,  subject  to  the  exercise,  by  any  secular  tri- 
bunal, of  such  powers  as  have  been  assumed  by 
the  said  Court  of  Session  : 

"  And  whereas  this  Church,  highly  valuing, 
as  she  has  ever  done,  her  connexion,  on  the 
terms  contained  in  the  statutes  herein-before 
recited,  with  the  State,  and  her  possession  of 
the  tt'mporal  IxMiefits  therel)y  secured  to  her  for 
the  advantage  of  the  people,  must,  nevertheless, 
even  at  the  risk  and  hazard  of  the  loss  of  that 
contiexion  and  of  these  public  benefits,  deeply 
as  she  would  deplore  and  deprecate  such  a  re- 
sult for  herself  and  the  nation,  persevere  in 
maint^iining  her  liberties  as  a  Church  of  Christy 
and  in  carrying  on  the  governuient  thereof  on 
her  own  constitutional  principles,  and  must 
refuse  to  intrude  miuisters  on  her  congregations 
to  obey  the  unlawful  coercion  attempted  to  be 
enforced  against  her  in  the  exercise  of  her  spi- 


(fl)  Fourth  Strathbogie  case. 
(6)  Third  Auchterarder  case,  5  D.  12,  and 
1010  J  and  Third  Lvtt.endy  case. 


ritual  functions  and  jurisdictions,  or  to  con^^'ut 
that  her  people  be  deprived  of  their  rightful 
liberties : 

"  Therefore  the  General  Assembly,  while,  a« 
above  set  forth,  they  fully  recognised  the  abso- 
lute jarisdiction  of  the  Cinl  Coons  in  relation 
to  all  matters  whatsoever  of  a  civil  nature,  ao«l 
especially  in  relation  to  all  the  temporalities 
conferred  by  the  State  upon  the  Church,  ami 
the  civil  consequences  attached  by  law  to  the 
decisions,  in  matters  spiritual,  of  the  Churc»h 
Courts — Do,  in  name  and  on  behalf  of  this 
Church,  and  of  the  nation  and  people  of  Scot- 
land, and  under  the  sanction  of  the  several 
statutes,  and  the  Treaty  of  Union  herein-before 
recited,  claim,  as  of  right,  that  she  shall  froi-ly 
possess  and  enjoy  her  liberties,  government,  ilis- 
cipline,  rights,  and  privileges,  according  to  law, 
especially  for  the  defence  of  the  spiritual  liber- 
ties of  her  people,  aud  that  she  shall  be  pro- 
tected therein  from  the  aforesaid  unconstitutional 
and  illegal  encroachments  of  the  said  Court  of 
Session,  and  her  people  secured  in  their  Chri-^- 
tian  and  constitutional  rights  and  liberties. 

'*  And  they  declare  that  they  cannot,  in  ac- 
cordance with  the  Word  of  God,  the  authorized 
and  ratified  standanls  of  this  Church,  and  the 
dictates  oftheir  consciences,  intrude  ministers  on 
reclaiming  congregrations,  or  carrying  on  the 
government  of  Christ's  Church,  subject  to  ilie 
coercion  attempted  by  the  Court  of  Session  as 
above  set  forth ;  and  that,  at  the  risk  and 
hazard  of  suffering  the  loss  of  the  secular  bene- 
fits conferred  by  the  State,  and  thu  public 
advantiiges  of  an  establishment,  they  must,  as 
by  Goil's  Grace  they  will,  refuse  so  to  do;  for 
highly  as  they  estimate  these,  they  cannot  put 
them  in  compitition  with  the  inalienable  lil)cr- 
ties  of  a  Church  of  Christy  which,  alike  by 
their  duty  and  aflegiance  to  their  Head  and 
King,  and  by  their  ordination  vows,  they  are 
bound  to  maintain,  *  notwithstanding  of  what- 
soever trouble  or  persecution  may  arise.' 

**  And  they  protest,  that  all  and  whatsoever 
Acts  of  the  Parliament  of  Great  Britain,  passed 
without  the  consent  of  this  Church  and  nation, 
in  alteration  of,  or  derogation  to  the  aforesjiid 
government,  discipline,  right,  and  pri^-ileges  of 
this  Church    (which    were   not   allowed   to   be 
treated  of  by  the    Commissioners  for   settling 
the  terms  <jf  the   Union  between  the  two  kin«r- 
doins,  but  were  secured  by  antecedent  stipula- 
tion, provided  to  be  inserted,   and  inserted  in 
the  Treaty   of   Union,   as   an   unalterable   and 
fundamental  condition  thereof,  and  so  reserved 
from  the  cognizance  and  power  of  the  federal 
legislature  created  by  the  said  Treaty,)— as  also 
all  and  whatsoever  sentences  of  Courts  in  con- 
travention of  the  same  government,  discipline, 
right,  and  privileges,  are  and  shall  be,  in  tb""*- 
selves,  void  and  null,  and  of  no  legal  forc4 
effect ;    and   that,   while   they   will   accord 
submission  to  all  such  acts  and  sentences,  ii 
far,  though  in  so  far  only,  as  these  may  ret 
civil  right  and  privileges,  whatever  may  l>e  tl 
opinion  of  the  justice  or  legalit}'  of  the  sa 
their  said  submission  shall  not  be  deemed 
acquiescence  therein,  but  that  it  shall  be  frc 
the  members  of  this  Church,  or  their  success 
at  any   time   hereafter  when  there  shall  * 
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prospect  of  obtaining  justice,  to  claim  the  resti- 
tution of  all  such  civil  rights  and  privileges,  and 
temporal  benefits  and  endowments,  as  for  the 
present  they  may  be  compelled  to  yield  up,  in 
order  to  preser\'e  to  their  office-bearers  the  free 
exercise  of  their  spiritual  government  and 
discipline,  and  to  their  people  the  liberties,  of 
which  respectively  it  has 'been  attempted,  so 
contrary  to  law  and  justice,  to  deprive  them. 

"  And,  finally,  the  General  Assembly  call  the 
Christian  people  of  this  kingdom,  and  all  the 
Churches  of  the  Reformation  throughout  the 
world,  who  hold  the  great  doctrine  of  the  sole 
headship  of  the  Lord  Jesus  over  his  Church,  to 
witness,  that  it  is  for  their  adherence  to  that 
doctrine,  as  set  forth  in  their  Confession  of 
Faith,  and  ratified  by  the  laws  of  this  kingdom, 
and  for  the  maintenance  by  them  of  the  juris- 
diction of  the  office  bearers,  and  the  freedom  and 
privileges  of  the  members  of  the  Church  from 
that  doctrino  flowing,  that  this  Church  is  sub- 
jected to  liardship,  and  that  the  rights  so  sa- 
credly pledged  and  secured  to  her  are  put  in 
peril ;  and  they  especially  invite  all  the  office- 
bearers and  members  of  this  Church,  who  are 
willing  to  suffer  for  their  allcglauce  to  their 
adorable  King  and  Head,  to  stand  by  the 
Church,  and  by  each  other,  in  defence  of  the 
doctrine  aforesaid,  and  of  the  liberties  and  pri- 
vileges, whether  of  office-bearers  or  people, 
which  rest  upon  it  ;  and  to  unite  in  supplication 
to  Almighty  God,  that  he  would  be  pleased  to 
turn  the  hearts  of  the  rulers  of  this  kingdom, 
to  keep  unbroken  the  faith  pledged  to  this 
Church,  in  former  days,  by  statutes  and  solemn 
treaty,  and  the  obligations,  come  under  to  God 
himself,  to  preserve  and  maintain  the  govern- 
ment and  discipline  of  this  Church  in  accord- 
ance with  His  Word ;    or  otherwise,  that  He 


would  give  strength  to  this  Church,  office- 
bearers and  people,  to  endure  resignedly  the 
loss  of  the  temporal  benefits  of  an  establish- 
ment, and  the  personal  sufferings  and  sacrifices 
to  which  they  may  be  called,  and  would  also 
inspire  them  with  zeal  and  energy  to  promote 
the  advancement  of  His  Son's  kingdom,  in 
whatever  condition  it  may  be  His  will  to  place 
them ;  and  that,  in  His  own  good  time.  He 
would  restore  to  them  these  benefits,  the  fruits 
of  the  struggles  and  sufferings  of  their  fathers 
in  times  past  in  the  same  cause  ;  and,  there- 
after, give  them  grace  to  employ  them  more 
efiFectually  than  hitherto  they  have  done,  for  the 
manifestation  of  His  glory. 

"  Extracted  firom  the  Records  of  the  General 
Assembly  of  the  Church  of  Scotland,  by 

"  John  Lee,  CI.  Eccl.  Scot:' 


At  the  meeting  of  the  General  Assembly  on 
May  J  8,  1843,  Dr.  Welsh,  the  Moderator  of  the 
former  Assembly,  read  a  further  protest  on  behalf 
of  ihe  non-intrusion  members  of  the  Assembly, 
(Ann.  Reg.  1843,  Hist.  247),  in  which,  after 
reciting  the  jurisdiction  assumed  by  the  Court 
of  Session,  and  the  refusal  of  Parliament  to 
grant  redress,  they  announced  their  intention 
to  withdraw  to  a  separate  place  of  meeting  "  for 
the  purpose  of  taking  steps  for  ourselves  and 
all  who  adhere  to  us  ;  maintaining  with  us  the 
Confession  of  Faith  and  standards  of  the 
Church  of  Scotland,  as  understood — for  sepa- 
rating in  an  orderly  way  from  (he  Establish- 
ment.'^ 

1 69  Members  of  the  Assembly  then  withdrew 
to  a  liall  at  Canonmills,  where  thej'  proceeded  to 
constitute  themselves  "  The  Free  Presbyterian 
Church.'*     (See  above,  p.  838(a).) 


APPENDIX  C. 


Political  Prisoners.    January  1839  to  June  1840. 


On  the  motion  of  Mr.  Joseph  Hume  there  was 

presented  to    Parliament,   and  ordered    to   be 

printed,  August  5, 1840,  a  return  (Parliamentary 

Papers,  1840,  GOO)  from  each  Gaol  and  House 

of  Correction  in  the  United  Kingdom,  stating— 

(1.)  The    name    and    designation    of    every 

person   confined   for  charges   for  printing  and 

publishing  seditious  or  blasphemous  libel,  or  for 

uttering  seditious  words,  or  for  attending  any 

"^.itious  meetings,  or  for  conspiring  to  cause 

h  meetings  to  be  held,  or  for  any  offence  of 

olitical  nature,  from  the    Ist  day  of  January 

19  to  the   1st  day  of  June   1840;    also  the 

ure  of  the  charge  and  offence,  and  where 

mmitted  ;  the  date  of  committal  or  imprison- 

;nt;  whether  bailed  before  trial,  or  not;  when 

»  bill  was  found  or  ignored,  or  information 

d;    whether  otherwise  disposed  of  >vithout 

\\  (as,    for  instance,  by  turning  King*s   evi- 

ence)  ;  whether  acquitted  or  convicted  ;  what 

ntence,  and  when ;  how  disposed  of  after  the 


sentence;  the  term  of  sentence  suffered,  and 
whether  any  alleviation  of  the  sentence  as  to 
term  of  imprisonment,  or  nature  of  the  treat- 
ment, was  made  :  and  whether  remaining  in 
confinement  on  the  1st  of  June  1840. 

(2.)  The  treatment  before  and  after  convic- 
tion or  sentence,  of  that  class  of  prisoners,  as  to 
dietary,  clothing,  bedding,  hours  of  locking  up 
and  of  opening  cells ;  the  use  of  candles,  firing, 
,  pens,  ink,  and  paper,  correspondence  with 
I  friends,  visiting  of  friends,  use  of  their  own 
money  to  better  their  dietary  or  comforts ; 
place  and  hours  allowed  for  exercise  ;  confine- 
ment, whether  solitary  or  not ;  whether  employed 
or  not  in  menial  offices,  or  other  particulars,  in 
such  prisons  as  those  prisoners  are  confined. 

(3.)  Exceptions  to  this  treatment  in  the  cases 
of  any  particular  prisoners. 

(4.)  Comparative  treatment  of  persons  con- 
fined for  misdemeanor  before  and  after  conviction 
or  sentence. 
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ScJMMART  as  to  England,  Wales,  and  Scotland,  of  Returns  from  the  several  Gaols  in  EnglancU 
Wales,  and  Scotland,  of  Persons  confined  for  charges  of  Printing  and  Publishing  Seditious  or 
Blasphemous  Libel,  or  attending  Seditious  Meeting;*,  or  conspiring  to  cause  sneh  Meetings  to 
be  held,  or  for  any  Offence  of  a  Political  Nature,  from  1st  January  1839  to  1st  June  I8-16. 


County. 


Chester  - 
Durham  - 
Kent 
Liincaster 


Lincoln  - 
Middlesex 


Monmouth 

Northumberland 
Nottingham 

Somerset 
Surrey  - 
Warwick 
Wilts      - 

Worcester 

York       - 

East  Riding 
North  Riding 
West  Riding 


ft 


n 


»> 


Brecon   - 

Glamorgan 

Montgomery 


-  I 


Gaol,  &c. 


Number 
Confined. 


ENGLAND. 

County  Guol        -            -            -  -            - 

County  Gaol        -            .            -  -            - 
Gaol  and  House  of  Correction.  Canterbury 

Lancaster  Castle-             .             _  -             . 
County  Gaol  and  House  of  Correction  at  Kirkdale 

House  of  Correction  at  Preston  -  -             - 

Lincoln  Ca>tle     .             _             -  -             - 
House  of  Correction,  GiUspur  Street 
House  of  Correction,  Cold  Bath  Fields   - 

Gaol  of  Newgate             _            -  -            - 

Westminster  Bridewell    -             -  -            - 

County  Gaol                      _             .  -             - 

House  of  Correction,  Usk            .  -            - 
Gaol  and  House  of  Correction,  Newcastle 

I  County  Gaol         -             -             -  -             - 

,  House  of  Correction,  Southwell  - 

County  Gaol,  Ilchester    -            -  - 

I  Queen's  Bench  Prison     -            -  - 

County  Gaol        .             _             .  - 

County  Gaol        -             -            .  - 
House  of  Correction,  Penzes 
Gaol  and  House  of  Correction    - 

York  Castle         -             -             -  - 
House  of  Correction,  Beverley    - 

'  House  of  Correction,  Northallerton 

I  House  of  Correction,  Wakefield  - 

Total 

WALES. 

'  County  Gaol  and  House  of  Correction    - 
'  House  of  Correction,  Swansea     - 
I  Gaol  and  House  of  Correction    - 


.  I 


Total 


Edinburgh 


SCOTLAND. 
Gaol 


29 

3 

1 

5 

ISo 

3 

1 

1 

13 

8 

13 

63 

4 

19 

23 

12 

3 

S 

28 

8 

I 

3 

69 

2 

12 

19 


380 


12 

1 

50 


63 


England  - 
Wales 
Scotland  - 


Rk  CAPITULATION'. 


Number  confined. 


General  total 


880 

63 

1 


444 


a! 


Of  these  prisoners,  13  were  committed  for  high  treason,  8  for  high  treason  and  8c 
seditious  libel,  1  for  blasphemous  libel,  6  for  sedition,  19  for  seditious  words,  69  fo 
conspiracies,  98  for  unlawful  assembly,  125  for  riot,  &c. 

The  return  further  shows  221  commitments  in  Ireland  during  the  same  period;  110 
part  in  illegal  Orange  processions  in  the  counties  of  Antrim,  Down,  and  Monaghan;  21  fo 
lawful  assembly  in  Armagh ;  59  for  Ribbonisro,  of  i^hich  30  were  in  Longford,  20  •"  ^'*"" ' 
Meath,  8  in  Monaghan,  and  9  in  Dublin. 
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APPENDIX  D.(a) 


Murray  against  Benhoto. 

The  following  report  of  Shadwell's  (6)  argu- 
ment and  Lord  EldorCs  judgment  in  Murray  y. 
Benbowy  on  an  application  for  an  isjunction  to 
restrain  the  defendant  from  publishing  a  pirated 
edition  of  Lord  ByrorCs  poem  *'  Cain,"  is  taken 
from  Moore's  Life  and  Works  of  Byron.  Lon- 
don, 1833,  vol.  14,  p.  56. 

Shadwelly  in  applying  for  the  injunction, 
said  :  **  This  work  professes  to  record,  in  a 
dramatic  poem  of  three  acts,  the  story  contained 
in  the  Book  of  Genesis.  It  is  meant  to  repre- 
sent the  state  of  Cain's  mind  when  it  received 
those  temptations  which  led  him  to  commit 
the  murder  of  his  brother.  The  actors  in  the 
poem  are  few :  they  consist  of  Adam  and 
JSve,  Cain  and  Abel,  and  their  two  wives,  with 
Lucifer,  and,  in  the  third  act,  the  angel  of  the 
Lord.  The  book  only  does  that  which  was 
done  by  Milton,  and  adheres  more  closely  to 
the  words  contained  in  Scripture.  The  book 
in  the  commencement  represents  Cain  in  a 
moody  and  dissipated  disposition  when  the 
Evil  Spirit  tempts  him  to  go  forth  with  him 
to  acquire  knowledge.  After  the  first  act  he 
leads  him  through  the  abyss  of  space,  and  in 
the  third  Cain  returns  with  a  still  more  gloomy 
spirit.  Although  the  poet  puts  passages  into  his 
mouth  which  of  themselves  are  blasphemous 
and  impious ;  yet  it  is  what  Milton  has  done 
also  both  in  his  *  Paradise  Lost '  and  '  Be- 
gained.'  But  those  passages  are  powerfully 
combated  by  the  beautiful  arguments  of  his 
wife  Adah,  It  is  true  that  the  book  represents 
what  Scripture  represents  that  he  is,  notwith- 
standing instigated  to  destroy  the  altar  of  his 
brother  whom  he  is  then  led  on  to  put  to  death, 
but  then  the  punishment  of  his  crime  follows  in 
the  very  words  of  Scripture  itself.  Cain's  mind 
is  immediately  visited  with  all  the  horror  of 
remorse,  and  he  goes  forth  a  wanderer  on  the 
face  of  the  earth.  I  trust  I  am  the  last  person 
in  the  world  who  would  attempt  to  defend  a 
blasphemous  or  impious  work,  but  I  say  that 
the  poem  is  as  much  entitled  to  the  protection 
of  the  Court  in  the  abstract  as  either  the  '  Para- 
dise Lost '  or  the  *  Paradise  Regained.'  So 
confident  am  I  of  this,  that  I  would  at  present 
undertake  to  compare  it  with  those  works,  pas- 
sage by  passage,  and  show  that  it  is  perfectly  as 
moral  as  those  productions  of  Milton.  Every 
sentence  carries  with  it,  if  I  may  use  the  expres- 
,  its  own  balsam.  The  authority  of  God  is 
gnised ;  and  Cain's  impiety  and  crime  are 
[iduced  to  show  that  its  just  punishment 
lediately  followed.  I  repeat  that  there  is  no 
on  why  this  work,  taken  abstractedly,  should 
be  protected  as  well  as  either  of  the  books  I 
i  mentioned.    I  therefore  trust  that  your 

a)  See  Tlie  Queen  against  Moxon,  above, 
«3. 
)  Afterwards  Vice-Chancellor  of  England. 
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Lordship  will  grant  this^  injunction  in  limine, 
and  then  the  defendants  may  come  in  and  show 
cause  against  it. 

The  defendant  did  not  appear. 

Lord  Eldon,  L.C.  :  This  Court,  like  other 
courts  of  justice  in  this  country,  acknowledges 
Christianity  as  part  of  the  law  of  the  land.  The  ' 
jurisdiction  of  this  Court  in  protecting  literary 
property  is  founded  on  this  :  that,  where  an  ac- 
tion will  lie  for  pirating  a  work,  there  the  Court 
attending  to  the  imperfection  of  that  remedy, 
grants  its  injunction ;  because  there  may  bo 
publication  after  publication  which  you  may 
never  be  able  to  hunt  down  by  proceedings  in 
the  other  courts.  But  where  such  an  action 
does  not  lie,  I  do  not  apprehend  that  it  is 
according  to  the  course  of  the  Court  to  grant  an 
injunction  to  protect  the  copyright.  Now  this 
publication,  if  it  is  one  intended  to  vilify  and 
bring  into  discredit  that  portion  of  Scripture 
history  to  which  it  relates,  is  a  publication  with 
refeience  to  which,  if  the  principles  on  which 
the  case  of  Dr.  Priestleyy{a)  at  Warwick,  was 
decided,  be  just  principles  of  law,  the  party 
could  not  recover  any  damages  in  respect  of  a 
piracy  of  it.  This  Court  has  no  criminal  juris, 
diction ;  it  cannot  look  upon  anything  as  an 
offence ;  but  in  these  cases  it  only  administers 
justice  for  the  protection  of  the  civil  rights  of 
those  who  possess  them,  in  consequence  of  being 
able  to  maintain  an  action.  You  have  alluded 
to  Milton's  immortal  work.  It  did  happen  in 
the  course  of  last  long  vacation,  amongst  the 
solicita  jocunda  oblivia  vita,  I  read  that  work 
from  beginning  to  end  ;  it  is  therefore  quite 
fresh  in  my  memory,  and  it  appears  to  me  that 
ihe  great  object  of  its  author  was  to  promote 
the  cause  of  Christianity  ;  there  are  undoubtedly 
a  great  many  passages  in  it,  of  which,  if  that 
were  not  its  object,  it  would  be  very  improper 
by  law  to  vindicate  the  publication  ,  but,  taking 
it  all  together,  it  is  clear  that  the  object  and 
effect  were  not  to  bring  into  disrepute,  but  to 
promote  the  reverence  of  our  religion.  Now, 
the  real  question  is,  looking  at  the  work  before 
me,  its  preface,  the  poem,  its  manner  of  treating 
the  subject,  particularly  with  reference  to  the 
Fall  and  the  Atonement,  whether  its  intent  be  as 
innocent  as  that  of  the  other  with  which  you 
have  compared  it ;  or  whether  it  be  to  traduce 
and  brmg  into  discredit  that  part  of  sacred 
histor}'.  This  question  I  have  no  right  to  try, 
because  it  has  been  settled,  after  great  difference 
of  opinion,  among  the  learned,  that  it  is  for  the 
jury  to  determine  that  point,  and  where,  therefore, 
a  reasonable  doubt  is  entertained  as  to  the  charac- 
ter of  the. work  (and  it  is  impossible  forme  to  say 
I  have  not  a  doubt,  I  hope  it  is  a  reasonable 
one),  another  course  must  be  taken  for  deter- 
mining what  is  its  true  nature  and  character. 
There  is  a  great  difficulty  in  these  cases,  because 

(a)  Keferred  to  in  Walcot  v.  Walker,  7  Ves.  ] , 
and  Southey  v.  Sherwood,  2  Mer.  437. 

Y  Y 


1411] 


Appcndicc  D. 


[1412 


it  appears  a  strange  thing  to  permit  the  multipli- 
cation of  copies  by  the  way  of  preventing  the 
circulation  of  a  mischievous  work — which  I  do 
not  presume  to  determine  that  this  is — but  that 
I  cannot  help,  and  the  singularity  of  the  case  in 
this  instance  is  more  obvious  because  here  is  a 
defendant  who  has  multiplied  this  work  by 
piracy  and  does  not  think  proper  to  appear.  If 
the  work  be  of  that  character  which  a  court  of 
common  law  would  consider  criminal,  it  is  pretty 
clear  why  he  does  not  appear,  because  he  would 
come  eonfitens  reus,  and  for  the  same  reason, 
the  question  may,  perhaps,  not  be  tried  by  an 
action  at  law,  and  if  it  turns  out  to  be  the  case  I 
shall  be  bound  to  give  my  own  opinion.  That 
opinion  I  express  no  further  now  than  to  say 
that  after  having  read  the  work,  I  cannot  grant 
the  injunction  until  you  show  me  that  you 
can  maintain  an  action  for  it.    If  vou  cannot 


maintain  an  action,  there  is  no  pretence  for 
granting  an  injunction.  If  you  should  not  be 
able  to  try  the  question  at  law  with  the  defen- 
dant,  I  cannot  be  charged  with  impropriety  if  I 
then  give  my  own  opinion  upon  it.  It  is  tme 
that  this  mode  of  dealing  with  the  work,  if  it  be 
calculated  to  produce  mischievous  effects,  opens 
a  door  for  its  dissemination ;  but  the  dutr  of 
stopping  the  work  does  not  belong  to  a  court  of 
equity  which  has  no  criminal  jurisdiction  and 
cannot  punish  or  check  the  offence.  If  tbe 
character  of  the  work  is  such  that  the  pablica- 
tion  of  it  amounts  to  a  temporal  offence,  there  i« 
another  way  of  proceeding,  and  the  publication 
of  it  should  be  proceeded  against  directly  as  an 
offence:  but  whether  this  or  any  other  work 
should  be  so  dealt  with,  it  would  he  toj  im- 
proper for  me  to  form  and  intimate  an  opinion.** 
The  injunction  was  accordingly  refused. 


APPENDIX  E.(a) 


A  Special  Commission  was  opened  at  Staf- 
ford on  October  8,  1842,  before  Tindal,  G.J., 
Parke,  B.,  and  Kolfe,  B.,  for  the  trial  of 
offenders  concerned  in  the  riots  and  disturb- 
ances which  took  place  in  the  Potteries  in  the 
previous  August.  The  following  are  extracts 
from  Tindal^ s  charge  to  the  grand  jury: — 

Gentlemen,  it  is  not  our  design,  nor  indeed 
have  we  sufficient  information  on  the  subject 
if  we  proposed  to  do  so,  to  trace  with  any 
particularity  the  origin  or  exact  progress  of 
those  violations  of  the  law  which  have  taken 
place  within  this  county,  and  which  will  shortly 
be  brought  under  your  consideration.  It  is  fully 
sutBcient  for  our  present  purpose  to  give  a 
general  outline  of  those  transactions  drawn  from 
the  depositions  taken  before  the  magistrates,  the 
only  legitimate  source  of  information  to  which 
we  have  had  access.  It  appears  that  about  the 
middle  of  the  month  of  August  last  the  workmen 
employed  in  many  of  the  collieries  and  also  in 
many  of  the  various  manufactories  established  in 
this  county,  had  become  dissatisfied  as  well  with 
the  amount  of  wages  allowed  by  their  employers, 
as  in  some  instances  with  certain  regulations 
under  which  they  were  placed  in  the  course  of 
their  employment ;  and  that  for  the  purpose  of 
compelling  their  masters  to  allow  them  greater 
wages  and  to  alter  the  regulations  by  which  they 
thought  themselves  aggrieved,  they  refused  to 
continue  to  work  at  the  various  employments  in 
which  they  had  been  engaged ;  that  in  a  short 

(a)  See  The  Queen  against  Cooper^  above, 
p.  1249. 


time,  not  contented  with  simplj  refusing  to  woi^, 
they   proceeded    by  threats,   intimidation,  and 
violence,  to  compel  other  workmen  who  were 
willing  to  continue  to  work,  to  join  the  number 
of  those   who  were   discontented.    It   appears 
further  that  whilst  large  bodies  of  the  workmen, 
perpetually  increasing  in  number,   were    thus 
collected  together  in  a  state  of  idleness,  and,  of 
consequence,  destitution,  certain  strangers,  per- 
sons altogether  unconnected  with  them  in  interest, 
appeared  amongst  them,  and  by  addresses  made 
to  them  against  the  religion,  the  law,  and  the 
Government,  excited  them   to  a  state  of  dis- 
satisfaction with  all  the  established  institutions 
of  the  country,  and  laboured  to  persuade  them 
to   persist  in  their  refusal  to   return   to   their 
employment  as  the  sure  and  effectnal  and  only 
means  of  redressmg  the  evils  by  which  they 
were  oppressed,  and  of  obtaining  their  just  rights, 
called  by  the  speakers  the  "  People's  Charter." 
It  appears  that  after  such  addresses  had  been 
made,  in  some  placets  tumult  and  disorder  forth- 
with ensued  amongst  the  assembled  multitudes, 
to  the  great  terror  and  alarm  of  the  quiet  and 
peaceable  part   of    the  community.     In  other 
places,  large  bodies  of  the  workm 
together  proceeded  to  acts  of  open  yiolenc 
breaches  of  the  law,  in  some  instances 
the  persons  of   the  subjects  of  the  Qi 
beating  some,  cutting  and  maiming  and 
others,  and  sometimes  against  their  pro; 
acts  of  theft  and  plunder,  by  forcibly  bre> 
into  the  dwelling-houses  of  individuals  b 
and   by  night,  by  the  destruction  "*  " 
houses,  by  actual  demolition  or  by  : 
[After  pointing  out  that  workmeu 
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to  combine  to  raise  their  wti^es  under  5  Geo.  4. 
c.  129,  but  not  to  force  others  to  leave  their 
work,  the  learned  judge  continued.] 

But  even  without  any  evidence  that  combina- 
tion is  the  object  or  purpose  of  the  meeting,  if  a 
large  body  of  the  people  assemble  themselves  .' 
together  for  the  purpose  of  obtaining  any  par- 
ticular end,  and  conduct  themselves  in  a  turbulent 
manner,  either  accompanied  with  acts  of  violence, 
or  with  threats  and  intimidation  calculated  to 
escite  the  terror  and  alarm  of  the  Queen's 
subjects,  this  is  in  itself  a  riot,  whether  the  end 
and  object  proposed  be  a  just  and  legitimate  one 
or  not.  If,  therefore,  bills  should  be  brought 
before  you  charging  individuals  with  riot,  for 
the  purpose  of  raising  the  rate  of  wages,  and  the 
evidence  should  show  the  conduct  of  the  parties 
to  have  been  of  the  description  just  adverted  to, 
the  offence  of  riot  is  complete  in  point  of  law. 

There  is  another  description  of  ofience  which 
will  probably  be  submitted  to  your  considera- 
tion— ^namely,  the  exciting  and  encouraging  large 
masses  of  the  people  by  means  of  seditious 
and  inflammatory  speeches  to  commit  acts  of 
violence  and  to  break  the  peace.  If  such  charges 
are  brought  forward,  it  must  be  left  to  your  own 
good  sense  to  distinguish  between  an  honest 
declaration  of  the  speaker's  opinion  upon  the 
political  subjects  on  which  he  treats — a  free  dis- 
cussion on  matters  that  concern  the  public,  as 
to  which  full  allowance  should  be  made  for  the 
zeal  of  the  speaker,  though  he  may  somewhat 
exceed  the  just  bounds  of  moderation ;  and  on 
the  other  hand,  a  wicked  design,  by  inflammatory 
statement  and  crafty  and  subtle  arguments,  to 
poison  the  minds  of  his  hearers  and  render  them 
the  instruments  of  mischief.  He  that  addresses 
himself  to  a  crowded  auditory  of  the  poorer  class 
without  employment  or  occupation,  and  brooding 
at  the  time  over  their  wrongs,  whether  real  or 
imaginary,  will  not  want  hearers  ready  to  believe, 
and  apt  followers  of  mischievous  advice.  You 
ivill  consider,  therefore,  the  language  that  is 
employed  on  such  an  occasion  ;  if  it  consists  of 
broad  and  bold  assertion,  unfounded  in  fact ;  if 
in  discussing  religious  topics  you  find  the  speaker 
endeavouring  to  be  sprightly  and  facetious  on 
those  subjects  which  make  wise  and  good  men 
serious  ;  if,  instead  of  argument,  he  deals  only 
in  sneers  and  sarcasm,  it  will  be  for  you  to  say 
■whether,  under  such  circumstances,  the  party 
charged  with  the  offence  is  an  honest  but  mis- 
taken man,  or  whether  he  is  wickedly  intending 
to  bring  the  religion,  laws,  and  government  of  the 
country  into  contempt,  and  to  teach  the  hearers 
to  despise  all  those  institutions  which  it  is  their 
duty  to  hold  in  respect  and  veneration. 
[About  the  charges  for  assaults, robbery,  riotous 

*)ly,  &c.,  it  is  not  necessary  to  speak.} 

observation  only  shall  be  made  which 

;  to  every  species  of  offence  committed  by 

ral  acting  in  concert  and  company  together, 

lely,  that  if  many  are  present  at  the  time 

n  the  breach  of  the  law  takes  place,  having 

common  design  in  view,  and  acting  with 

non  consent,  although  they  do  not  all  take 

e  in  the  performance  of  the  very  act  which 

.e  subject  of  the  indictment,  yet  by  affording 

ttenance,  encouragement,  and  protection  to 

— «on8  who  actually  perpretrate  the  crime. 


they  are  all  equally  guilty  in   the  eye  of  the 
law. 

But  there  is  one  case  in  the  calendar  to  which, 
for  the  purpose  of  avoiding  any  interruption  in 
the  general  view  of  the  transactions  which  have 
taken   place   in  this   country,   1  have   not  yet 
adverted, — I  mean  the  case  of  one  William  Ellis, 
who  has  been  committed  by  the  magistrates  on  a 
charge   of  high   treason;  and    as   we   are  not 
aware    whether    bills    of  indictment   may   not 
possibly  be  presented  against  that  person,  and 
perhaps    others    also    who    appear    upon    the 
depositions  to  stand  in  the  same  predicament 
for    the   offence   of  high  treason,   it   becomes 
necessary  that  the  principles  of  the  law,  so  far 
as  it  relates   to   the   species   of  treason   upon 
which  the  chaise,  if  preferred,  will  probably  be 
founded,  should  be  laid  before  you  with  sufficient 
precision,  to  enable  you  to  determine  whether 
the  accusation   is   so  far  established  that  the 
parties  accused  ought  to  be  put  upon  their  trial 
for  that  offence.     Gentlemen,  the  precise  species 
of  high  treason  upon  which  the  charge,  if  made, 
must  rest,  is  either  that  of  levying  war  against 
Her  Majesty  in  her  realm,  under  the  statute  of 
JSdw.  8,  or  that  for  which  Ellis  was  committed, 
— ^namely,  *'  the  compassing   and  intending  to 
levy  war  against  the  Queen  within  her  realm, 
in  order  by  force  or  constraint  to  compel  her  to 
change  her  measures  or  counsels,"  which  latter 
offence   was  first  made  substantive  treason  by 
the  more  recent  statute  of  36th  Geo,  c.  7,  made 
perpetual  by  a  subsequent  Act.     You  are  well 
aware  that,  at  least  as  nearly  as  the  statute  25th 
Edw.  3,  and  thence  down  to  the  present  time, 
the  bare  compassing  or  imagining  the  death  of 
the  Sovereign,  when  proved  by  any   open   or 
overt  act,  has  amounted  to  high  treason.    For, 
where  the  life  or  personal  safety  of  the  Sovereign 
is  concerned,  so  precious  has  it  always  been  held 
in  the  eye  of  the  law,  that  the  bare  mtention  or 
imagination  of  the  heart,  to  put  it  in  jeopardy, 
although  no  injurious  consequences  follow  from 
such   intention,  when  proved  by  an  overt  act, 
has,  of  itself,  and  alone,  constituted  the  treason. 
By  that  statute  also,  the  levying  of  war  within 
the  realm,   when    proved  by  an  overt  act    is 
made   a    distinct    and    substantive    species   of 
treason.      But   the     mere    "compassing**    or 
"  intending  to  levy  war,"  that  is,  the  mere  purpose 
or  design  of  the  mind  or  will  to  commit  that 
crime,  was  never  made  a  specific  treason  until 
the  statute  of  36  Geo.  3.  c.  7,  and  then  only 
"where   such  compassing  or   intention  is   ex- 
pressed, uttered,  or  declared,  by  publishing  any 
printing  or   writing,   or  by  any  overt  act  or 
deed."     Now,  the  only  or  principal  evidence  of 
treason  stated  in  the  depositions  is  the  uttering 
of  violent  and   inflammatory  speeches   to   the 
assembled  multitude.     But  it  is  to  be  observed, 
that  the  mere  speaking  and  uttering  of  words, 
considered  ny  itself,  and  abstractedly,  and  with- 
out  reference   or  connection   with  any   act  or 
design,    however   wicked  and  atrocious    those 
words   may  be,  is  not  an  act  of  treason.     The 
judges,   on   a  reference  made  to  them  m   the 
fourth  year  of  Charles  1.,  upon  the  subject  of 
words    spoken  by   one  Pyne,  certified  unani- 
mously,— 

"  That  though  the  words  were  as  wicked  as 
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might  be,  yet  there  was  no  treason,  for  unless  it 
be  by  some  particular  statute  no  words   will  be 

treason/X**) 

On  the  other  hand,  however,  where  words  are 
uttered  and  spoken  with  reference  to  any 
treasonable  plan  or  design  already  laid,  and  in 
the  contemplation  of  the  speaker,  if  they  are 
words  of  exhortation  or  encouragement  to  carry 
into  effect  such  plan  or  design,  such  speaking 
and  uttering  of  words  is  strictly  and  properly  an 
overt  act  of  treason,  being  the  means  made  use 
of  to  effect  the  treasonable  purpose  ;  although, 
even  in  that  case,  the  more  precise  and  accurate 
mode  of  expression  would  seem  to  be,  that  the 
plan  or  design  is  the  treason  and  the  words  of 
encouragement  and  incitement  are  evidence  of 
the  existence  of  it.  It  will  be  for  you,  therefore, 
to  say,  supposing  no  further  evidence  is  given 
than  that  of  words  uttered,  supposing  there  is 
no  proof  laid  before  you  of  any  existing  plan  to 
subvert  the  authority  of  the  Queen,  the  estab- 
lished order  of  government,  or  the  laws  of  the 
land,  whether,  from  the  mere  speaking  and 
uttering  of  the  words  by  the  party  charged  with 
treason,  you  can  feel  yourselves  authorised  to 
infer  that,  at  the  time  the  words  were  uttered, 
there  did  exist  a  deliberate  design  in  the  mind 
of  the  speaker  to  affect  any  of  those  wicked 
purposes,  and  that  the  speech  was  made  by  him 
to  induce  the  hearers  to  take  up  arms,  or  to  use 
force  and  violence  for  the  purpose  of  carrying 
such  design  into  effect ;  you  must  determine  for 
yourselves  whether  such  is  the  safe  eonclupion 
at  which  you  can  arrive  upon  such  evidence 
alone,  or  whether  the  words  are  not  rather  to  be 
considered  as  the  production  of  a  heated  and 
distempered  mind,  thrown  out  at  the  moment 
rashly  and  hastily — words,  indeed,  **  as  wicked 
as  might  be,"  as  was  said  in  Pyne's  case,  but 
words  spoken  without  reference  to  any  formed 
design  or  settled  purpose  in  the  heart  of  the 
speaker.  In  the  latter  mode  of  viewing  them 
they  would  not  constitute  an  act  of  treason,  but 
be  punishable  as  a  high  misdemeanor  only. (6) 


(a)  3  St.  Tr.  368. 

(6)  The  following  is  a  summary  of  the  trials 
at  the  Commission  : — Of  the  whole  number  of 
prisoners  tried,  fifty,  four  were  sentenced  to  be 
transported.  Out  of  these,  eleven  were  to  be 
transported  for  life,  thirteen  for  twenty -one  years 
(among  them  William  Ellis),  nine  for  fifteen 
years,  eighteen  for  ten  years,  and  three  for  seven 
years.  Of  the  remaining  prisoners  one  hundred 
and  forty-six  were  sentenced  to  imprisonment 
and  hard  labour.  Nine  of  them  were  sentenced 
to  imprisonment  and  hard  labour  for  the  term  of 
two  years,  one  for  twenty  calendar  months,  nine 
for  eighteen  calendar  months,  six  for  fifteen 
calendar  months,  thirty-three  for  oae  year,  three 
for  nine  calendar  months,  seven  for  eight  calendar 
months,  thirty-three  for  six  calendar  months, 
eight  for  four  calendar  months,  fourteen  for 
three  calendar  months,  fifteen  for  two  calendar 
months,  one  for  one  calendar  month,  six  for 
fouiteen  days,  and  one  for  ten  days.  Eight 
were  sentenced  to  various  terms  of  imprisonment 
without  hard  labour ;  among  these  Linney  and 


SpiK^ial  Commissions  wo'e  also  opened  before 
Lord  Abinoer,  C.B.,  Aldesson,  B^  and 
Cress  WELL,  J.,  at  Chester  on  October  3,  and 
at  Liverpool  on  October  9,  for  the  trial  of 
offenders  concerned  in  the  ontbreaks  in  Cbesliire 
and  Lancashire.(a) 

At  Iiiverpool  Lord  Abinoeb  charged  the 
grand  jiiiy  as  follows : — Gentlemen  of  the 
grand  jury,  it  is  with  unaffected  pain  that  I 
I  address  you  on  the  present  occasion.  Ton 
I  are  aware  of  the  di.sastrous  state  to  which 
this  great  country  was  reduced  for  scTeral 
weeks  of  the  present  summer.  You  are  awaie 
that  lawless  and  riotous  multitudes  of  perscms 
assembled  in  various  manufacturing  towns  of 
the  country  have  proceeded  to  create  distnrb- 
ances  and  excite  terror  and  alarm  in  the 
minds  of  Her  Majesty's  peaceful  subjects,  sod 
have  by  violence  prevented  workmen  from 
following  their  daily  occupations.  It  is  ixn> 
possible  that  such  a  course  of  lawless  violence 
could  long  endure ;  indeed,  it  would  itself  periRh 
by  its  own  infirmity,  and  along  with  it,  if  not 
speedily  cheeked,  must  perish  the  industry  and 
prosperity  of  the  working  classes.  It  becomes, 
therefore,  the  duty  of  the  Government  to  put- 
down  such  unlawful  and  tumultuous  assemblies, 
to  preserve  the  peace  and  property  of  the 
subjects  of  the  realm,  and  to  punish  by  the 
rigour  of  the  law  all  persons  engaged  in  these 
unlawful  offences. 

You  are  aware,  gentlemen,  that  occasionallT 
reverses  in  the  tide  of  prosperity  in  a  manufac- 
turing and  commercial  nation  must  occur,  and 
that  when  they  occur  they  must  produce,  to  a 
greater  or  less  degree,  much  distress  and  priva- 
tion among  the  labouring  classes.  I  presume 
that  the  state  of  the  country  for  some  months,  if 
not  for  seme  years  back,  maj-  be  traced  to  some 
of  these  checks  in  the  tide  of  commercial  and 
manufacturing  prosperity. 

Much  has  been  said  of  the  privations  to  which 
the  working  classes  have  been  reducc<l,  and  I 
make  no  doubt  that  they  are  considerable,  for 
it  cannot  be  denied  that  many  of  the  usual 
channels  of  trade  have  been  interrupted,  and 
that  there  was  existing  a  general  feeling  of 
depression  among  commercial  men  as  to  the 
advantage  of  engaging  in  commercial  enterprises, 
the  result  of  which  was  attended  with  great 
uncertainty ;  but  I  am  bound  to  say  from  the 
experience  I  have  acquired  as  to  the  history  of 
this  insurrection  in  a  neighbouring  county  that 
the  distress  has  been  greatly  exaggerated.  It 
does  not  appear  from  any  e^-idence  which  1 
have  hitherto  seen  or  read  that  the  parties 
engaged  in  these  excesses  either  complained  of 
the  high  price  of  provisions  or  of  the  wages  of 
labour. 


Capper  were  sentenced  to  t\ 
months',  and  to  two  years'  imprisonmi 
tively.    Fifty-five  prisoners  were  acqui 
were  discharged  on  entering  into  recc" 
six  were  diseharafed  by  proclamation, 
traversed,   O'Neill,  Cooper,   and  Ric„. 
the  next  assizes.     The  whole  numbex  of - 
for  trial  was  two  hundred  and  seventy 

(a)  See  The  Queen  ayaimt  Fr"- 
nor  and  others,  above,  p.  935. 
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What  prave  rise  to  the  immediate  occiirrenee 
•which  was  the  commencement  of  these  trans- 
actions has  not  at .  present  been  ascertained ; 
whether  it  was  owin^  to  the  imprudence  or  in- 
discretion of  any  master  manufacturers,  whether 
it  originated  in  the  schemes  of  any  persons  who 
considered  that  a  general  turn  out  would  tend  to 
the  advancement  of  their  own  political  objects, 
or  whether,  when  the  disturbances  commenced, 
they  were  not  checked  so  early  as  they  might 
have  been  done  by  greater  activity  on  the  part 
of  the  magistrates ;  all  these  are  circumstances 
at  present  left  in  obscurity,  and  which  can  be 
developed  by  time  alone,  lint  it  is  certain  from 
the  information  to  which  I  have  referred  that 
the  insurrection  of  the  labouring  classes  does 
not  seem  to  have  originated  in  any  spontaneous 
feeling  (if  I  may  so  express  myself)  respecting 
their  privations  or  the  high  price  of  provisions. 
They  all  seem  to  be  sensible  that  the  rate  of 
wages  in  the  country  must  depend  on  the  price 
of  provisions,  and  I  think  it  is  evident  that  they 
thought  that  those  who  promised  them  an 
increase  of  wages  by  a  diminution  of  the  price  of 
com  were  not  the  persons  to  be  trusted.  It 
ap}>ears  certain,  however,  that  when  once  these 
riots  began,  the  people  were  formed  into  bodies 
to  turn  out  by  force  industrious  men  pursuing 
their  occupation  in  other  places ;  and  that  there 
did  arise  a  disposition  among  many  persons  and 
those  possessing  considerable  power  and  some 
talent,  to  make  use  of  this  insurrection  to  foment, 
perpetuate,  and  direct  it  to  political  objects. 

It  seems  that  a  society  of  persons  who  are 
recognised  by  the  title  of  Chartists,  mixed  them- 
selves up  with  the  unhappy  class  of  the  com- 
munity  who   were    deluded   into   this    sort    of 
insurrection,  and  having  more  intelligence  than 
they,  but  deeper  designs — instead  of  employing 
thrit  intelligence  to  point  out  to  their  unhappy 
victims  the   delusions   under  which   they   were 
acting,  to  show  them  thtit  all  attempts  of  work- 
men to  rise  against  their  masters  and  to  dictate 
the  rate  of  wages  have  terminated,  and  must  and 
ever  will  terminate,  in  distress  of  the  workmen 
themselves,  instead  of  telling  the   persons  en- 
gaged in  these  disturbances  that  their  conduct 
would  probably  make  their  condition   worse — 
endeavoured  to   persuade   them   that  the   true 
remedy  for  all  their  grievances  was  the  adoption 
of  what  they  call  the  Charter,  which  appears  to 
be  principally  aimed  at  a  larger  reform  of  Par- 
liament than  has  already  been  adopted ;  and,  in 
defiance  of  the  promises,  and  no  doubt  of  the 
sincere  hopes,  of  those   eminent    persons   who 
introduceil  and  carried  the  late  reform  of  Parlia- 
ment, that  it  was  to  be  a  final,  efficacious,  and 
satisfactory  measure  of  reform,  these  infatuated 
ans,    for    they   must    be    infatuated,    have 
led  an  opinion,  grounded  on  what  foundation 
low  not,  that  a  representation   created   by 
rsal  suffrage  and  vote  by  ballot,  together 
the   payment    of    wages   to   members    of 
lament,  would  be  a  panacea  for  all  evils,  and 
!   endeavoured  to  inculcate  these  doctrines 
tie  assembled  multitudes  they  addressed,  and 
^rsuade  them  that  to  perpetuate  the   insur- 
on   against   their  masters  and   to  make  it 
ersal,  was   the  best   means  of  getting  the 
'   "     They    mixed    up    in    their    orations 


many  affected  recommendations  to  peace  and 
order;  but,  gentlemen,  you  will  find  these  re- 
commendations always  accompanied  by  false  and 
exaggerated  statements  of  the  general  feeling  of 
the  country.  People  were  told  that  all  Kngland 
was  in  arms,  that  Scotland  was  pouring  forth 
hundreds  of  thousands  of  men,  that  Ireland  was 
coining  to  the  battle,  and  that  the  men  of  Bir- 
mingham to  the  number  of  one  hundred  thou- 
sand, armed  with  steel  and  fearless  of  the  force 
of  the  military,  were  ready  to  join  them  and 
carry  the  day.  These  are  circumstances  which 
plainly  show  that  these  parties  endeavoured  to 
delude  the  multitudes  they  addressed  with  the 
notion  that  their  force  was  becoming  irresistible, 
and  that  they  might  affect  their  objects  by 
alarming  the  Legislature,  or  by  imposing  restraint 
even  on  the  sovereign.  I  must  say,  gentlemen, 
if  these  conspiracies  having  such  purposes  in 
view  had  been  made  the  subject  of  prosecution 
for  high  treason,  the  consequences  might  have 
been  serious  indeed  to  the  parties  concerned.  I 
am  at  a  loss  to  know  what  distinction  there  is 
between  a  conspiracy  to  subvert  the  Government 
and  impose  force  and  restraint  on  all  the 
branches  of  Legislature,  on  purpose  to  have  a 
particular  measure  passed  into  law,  and  the 
crime  of  high  treason.  By  the  ancient  law  of 
this  country  the  crime  of  high  treason  is 
technically  limited  to  imagining  or  compass- 
ing the  death  of  the  sovereign,  but  the  judges 
have  from  the  earliest  times  considered  a  con- 
spiracy to  levy  war  and  to  employ  force  to 
restrain  the  will  of  the  sovereign  an  overt  act 
of  high  treason,  and  if  satisfactorily  proved, 
sufficient  to  justify  a  jury,  when  combined  with 
the  intention  of  really  imposing  restraint  on  the 
sovereign,  in  finding  it  to  be  high  treason.  I  do 
not  understand  that  the  Government  intend  to 
push  the  indictments  to  that  extent,  and  these 
people  owe  it  to  the  lenity  of  the  Government 
that  they  are  not  placed  in  a  position  hazardous 
to  their  lives. 

Gentlemen,  you  will  have  laid  before  you 
indictments  for  conspiracies  to  excite  the  people 
to  insurrection  ;  to  endeavour  to  prevail  on 
those  who  were  not  at  work  to  continue  the 
state  of  suspended  labour,  to  compel  those  at 
work  to  quit  their  avocations,  and  to  persevere 
in  a  lawless  coarse  of  violence,  until  their 
favourite  Charter  should  be  carried.  If  the  bills 
of  this  kind  should  be  laid  before  you,  gentle- 
men, and  you  feel  satisfied  by  the  evidence 
adduced  that,  though  the  great  mass  of  the 
people  might  not  actually  have  been  disposed  to 
take  part  in  conspiracies  to  effect  that  object, 
yet  there  were  persons  among  them  who  were 
active  instruments  in  persuading  them  so  to  act, 
you  will  be  justified  in  finding  the  charge  of 
conspirncy  against  these  parties.  But  indepen- 
dently of  this  charge,  you  may  find  other  cases 
of  conspiracy  to  prevent  the  working  classes 
performing  their  labour ;  in  other  words,  to  turn 
out  workmen  from  the  different  mills,  and  by 
force  of  terror  and  intimidation  to  compel  not 
only  the  workmen  in  mills  but  every  class  ot 
labourers,  navigators,  workmen  in  canals, 
hatters,  &c.  to  quit  their  employment  in  order 
that  they  might  assist  in  the  grand  scheme  of 
obtaining  the  Charter, 
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A  conspiracy  for  the  purpose  of  turning  out 
iiorkiuen,  and  the  H;rreeiii<;  to«;jether  to  effect 
that  purpose,  are  in  themselves  crimiDal ;  and  if 
such  cases  be  brought  before  Tou,  and  the 
parties  indicted  are  satisfactorily  proved  to  have 
participated  in  the  acts  1  have  described,  they 
are  by  the  law  of  the  land  guilty  of  the  eriuie  ()f  I 
conspiracy,  and  you  will  be  justified  in  putting 
them  on  their  trial. 

Another  class  of  offence,  which  though  not 
equal  in  ina<:iiitude  to  those  I  have  just  referred 
to,  Is  yet  very  dangerous,  and  must  bo  punishe<i 
when  satisfactorily  proved,  is  that  of  simple  riot. 
An  unlawful  assembly  is  an  assembly  collected 
together  for  some  illegal  object;  and,  in  case  it 
exhibits  by  its  acts  and  conduct  some  improper 
design,  or  excites  alarm  among  the  well-disposed 
subjects  of  the  Queen,  it  is  a  riotous  assembly ; 
and  all  persons  fonwing  part  of  such  assemblies, 
and  countenancing  by  their  presence  their  ob- 
jects, must  be  taken,  unless  they  can  show  that 
they  were  present  innocently  and  honestly,  as 
participators  in  a  misdemeanor. 

A  great  deal  has  been  said  at  different  times 
as  to  what  should  be  considered  an  unlawful 
assembly,  and  1  am  sorry  to  say  that  what  has 
taken  place  m  this  county  has  given  rise  to  a 
discussion  on  the  point,  both  in  courts  of  law 
and  in  Piirliament.  But  one  thing  is  clear,  that 
an  assembly  consisting  of  such  multitudes  as  to 
make  all  discussion  and  <lebate  ridiculous  and  a 
farce,  can  never  be  assembled  for  the  purpose 
of  deliberate  and  calm  discussion.  Will  any 
person  in  his  senses  say  that,  when  a  man 
assembles  together  three  or  four  thousand 
individuals,  he  does  so  to  form  a  deliberate 
assembly  to  discuss  speculative  points  either  of 
law  or  government  ?  Such  a  profession  would 
carry  its  own  refutation.  If,  therefore,  an 
assembly  consists  of  such  multitudes  as  to 
render  all  notion  of  serious  debate  impossible,  or 
if  you  find  that  at  such  an  assembly  all  attempts 
at  debate  are  put  down,  and  that  the  only  object 
of  the  parties  is  to  hear  one  side,  the  meeting 
ceases  to  be  an  assembly  for  deliberation,  and 
cannot  protect  itself  under  that  pretension. 

Again,  assemblies  of  such  («)  magnitude 
without  a  president,  or  anyone  empowered  and 
able  to  restrain  and  dissolve  them,  must  lead,  as 
everyone  will  see,  to  alarm  and  terror,  and  to 
the  disturbance  of  the  peace.  Such  assemblies 
are  in  themselves  unlawful  ;  and,  if  their 
conduct  occasions  a  breach  of  peace,  they  are 
riotous.  If  you,  gentlemen,  find  individuals 
among  those  assemblies  who  by  their  conduct 
manifest  intentions  of  violence  and  mischief, 
and  proceed  to  the  extent  of  committing  out- 
rages on  property  and  preventing  the  free 
employment  of  labour,  those  men  are  rioters  in 
the  worst  sense  of  the  word.  It  will  be  your 
duty  to  find  bills  against  all  i)ersous  proved  to  be 
concerned  in  such  proceedings. 

I  believe,  gentlemen,  yon  will  have  laid  before 
you  some  cases  of  violent  and  inflammatoiy^ 
speeches.  Of  course  you  will  exercise  your  own 
judgment  as  to  whether  the  speeches  made  the 
subject  of  the  charge  were  uttered  with  a  view 
of  inflaming  the  people,  and  of  a  nature  to 

(a)  **  Great  magnitude  "  in  the  Times  report. 


produce  disturbance.  It  uj  for  you  to  say 
whether  the  si)eeches  had  a  tendency  to  excite 
siKlition,  disaffection,  and  insurrection  ;  and,  if 
you  think  so,  I  have  no  doul>t  you  will  feel  it  to 
be  your  dut}*  to  put  the  parties  on  trial. 

There  is  another  case,  I  understand,  likely  to 
come  before  you,  namely,  the  charge  of  publish- 
ing a  seditious   libel.     Whether  or  not   it  will 
come  before  you  I   am  not  certain,  but   I  am 
informed  that  it  will,  and  if  so  you  vriU  have  an 
opportunity   of   seeing   what   the   libel   is.      It 
pur|K>rts  to  be  an  exhortation   from  the  Council 
of   Chartists   to   all    the    labouring    classes    to 
continue  in  the  state  of  suspend€*d  labour  till  the 
Charter  is  carrie<l.(a)     It  pi  of  esses  peace  and 
oitier,    but    it    reminds    the    people    they   are 
governed    by   laws    to   which   they    were    not 
part'es,  and  endeavours  to  persuade  lho>e  who 
rea«l  it  that  they  can  obtain  no  real  security  ft>r 
their  rights,  or  protection  for  their  labour,  except 
by  means  of  an  organic  change  in  the  Constitu- 
tion of  the  countrv.     You  will  form  vour  own 
judgment    on    this    paper.      I    have    had    an 
opportunity  of  seeing  it,  and  I  must  si»y  that  the 
impression  made  on  my  mind  is  that  the  paper 
is    full  of  danger,  and  that,  at   the  particular 
season  when  it  was    published,  it  might  have 
tended  to  consequences  very  different  from  what 
such  a  document  would  produce  if  published  at 
an  ordinary  time  ;    for,  when  a  i«per  of  this 
kind  is  addressed  to  multitudes  already  assem- 
bled in  a  lawless    manner,  with  their  passions 
excited,  and  with  an  opinion  that  their  force  is 
sufficient  to  carry  their  object,  jou   can  easily 
conclude  that  such  an  exhortation  made  at  sncii 
a  time  would  be  far  more  dangerous,  and  there- 
fore more    criminal,    than  if    published  under 
ordinary  circumstances.     It  woidd  seem  that  the 
statement  made  in  this  pai)er,  and  made  use  of 
by  many  who  address  the  assembled  multitude, 
is  that,  if  they  wished  to  procure  "  a  fair  day's 
wages  for  a  fair  da>^s  labour,'*  nothing  will  ensure 
this  result  except  giving  to  the  labouring  popula- 
tion an  equal,  if  not  preponderating,  voice  in  the 
Legislature  of  the  coimtry.     For  this  purpose 
they  propose  those  changes  which  I  have  before 
referred  to,  the  adoption  of  the  principles  of  the 
Charter ;   that  is  to  say,  they   desire  that  the 
labouring  classes  who  have  no  property*  should 
make  laws  for  those  who  have  property';  that  the 
labouring  classes,  who  have  shown  by  their  recent 
conduct  that  they  will  exercise  a  tyranny  over 
tlieir  fellow  labourers,  should  make  laws  for  the 
protection  of  labour.     These  persons  never  take 
into  consideration  that  the  very  object  of  law 
and  civilised  society  is  the  protection  of  property 
frcfm  the  outrages  of  one  or  more  individuals, 
and  the  protection  of  persona  from  the  violence 
of  those  who  attack  it.    They   show  by   the 
example  of  their  own  conduct,  by  " 
of    the    law    by  which    they  live, 
calculated  they  are  to  compose  a  L. 
like  that  which  they  aim  at  as  the  re: 
Charter.    The  consequence  of  succes 
endeavours  woidd  be,  not  a  reform  of  I 
but  a  subversion  of  the  Govemmen 


(a)  See  the  placard  of  the  I 
niittee   of  the    National   Charter 
above,  p.  948. 
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everybody  who  reflects  on  such  a  state  of  things 
knows  that  the  establishment  of  any  popular 
assembly  entirely  devoted  to  democratic  prin- 
ciples, elected  by  persons  the  vast  majority  of 
whom  possess  no  property,  but  live  by  means  of 
manual  labour,  would  be  inconsistent  with  the 
existence  of  the  monarchy  and  the  aristocracy. 
Its  first  aim  would  be  the  destruction  of  property 
and  the  overthrow  of  the  throne,  and  the  result 
would  be  the  creation  of  a  tyranny  so  intoler- 
able, that  the  very  persons  who  assisted  in 
establishing  it  would  be  the  first  to  put  it  down ; 
and  out  of  the  confusion  which  woi^ld  ensue 
would  possibly  result  a  military  despotism. 

You  will  excuse  me  for  using  this  language 
to  gentlemen  of  your  description,  but  I  cannot 
help  expressing  my  deep  concern  that  some  of 
the  persons  who  propagate  these  doctrines 
appear  to  have  talent  enough  to  know  the  con- 
sequences to  which  they  must  lead,  and  yet 
persevere  in  attempting  to  delude  the  people,  for 
some  private  objects  of  their  own,  perhaps  the 
hope  of  acquiring  some  consequence  for  them- 
selves, or  actuated  by  malice  against  the  success 
of  those  who  have  left  them  at  a  distance  in  the 
competition  of  honourable  industry. 

Who  can  say  in  the  county  of  Lancashire  that 
labour  wants  protection  from  the  law ;  that 
working  men,  even  of  the  lowest  description,  if 
they  possess  diligence,  talents,  and  application, 
may  not  arrive  at  the  highest  honours  of  the 
State  ?  How  many  examples  are  there  of  per- 
sons who,  in  a  class  of  society  not  superior  to 
many  of  those  who  form  the  object  of  the  pre- 
sent prosecutions,  have  acquired  by  their  talents 
and  frugality  fortunes,  honours,  and  distinctions 
under  the  fair  fabric  of  the  British  Constitution 
which  these  unhappy  men  are  desirous  to  destroy 
— a  Constitution  the  only  one  in  the  world, 
which,  as  is  known  from  repeated  examples, 
properly  protects  labour,  which  ^ves  the  poor 
man,  if  his  talents  are  but  exercised  with  dili- 
gence, sense,  and  frugality,  an  opportunity  of 
rising  to  independence  and  fortune  ?  And  yet 
there  are  individuals  reckless  enough  to  hazard 
all  they  enjoy  under  such  a  Constitution,  and 
claim  that  labourers  should  have  a  greater  influ- 
ence than  heretofore  in  the  formation  of  the  law. 
Gentlemen,  by  the  Uw  of  England  labour  is 
protected.  Labour  is  the  commodity  of  the 
poor  man,  and  ought  to  be  protected ;  and  I  for 
one  believe  that  the  law  of  England  is  so  framed 
that  it  furnishes  a  remedy  against  any  oppression 
on  the  part  of  the  master  against  the  labourer. 
The  law  does  not  restrain  any  man  from  quitting 
his  master  at  the  termination  of  his  contract  if 
he  feels  dissatisfied  with  his  wages  or  with  the 
mode  of  conducting  his  employment ;  but  \t 
loaves  him  at  perfect  liberty  to  make  such 
kgcments  as  he  thinks  fit,  and  to  quit  his 
loyment  when  the  term  of  his  labour  is  at 
nd.  Therefore  there  is  no  restraint  by  law 
■ .    But  if  the  object  of  these  parties  is 


to  put  a  restraint  on  the  masters,  and  to  make 
laws  for  the  employment  of  capital,  to  what  a 
state,  if  this  purpose  were  contemplated,  would 
those  who  possess  capital  be  reduced  ?  If  the 
holders  of  capital  are  not  to  be  allowed  to 
employ  it  according  to  their  own  judginent,  and 
according  to  the  information  they  receive  as  to 
the  state  of  foreign  and  home  markets,  and 
various  other  matters,  but  are  to  be  compelled 
to  lay  it  out  according  to,  the  limited  views 
which  labourers  take  of  their  own  interests,  this 
would  at  once  destroy  capital  which  employs 
labour,  and  the  result  would  be,  when  capital 
should  be  destroyed,  that  all  would  be  reduced 
to  an  equality  and  become  labourers.  What 
would  the  unhappy  labourers  gain  by  this  state 
of  things  ?  The  market  for  labour  is,  like  other 
markets,  supplied  cheaper  when  abundance 
existj}  ;  and  if  all  men  should  be  reduced  to  the 
state  of  lat)ourers,  what  would  be  the  price  of 
labour  ?  I  fear  very  trifling  indeed.  Therefore 
the  delusion  on  which  the  men  have  acted  when 
once  explained  is  very  obvious,  and  I  am  sur- 
prised that  men  of  common  sense  should  be  so 
deceived ;  but  there  is  reason  to  fear  that  some 
of  those  who  inculcate  these  doctrines  on  the 
industrious  classes  are  themselves  conscious  of 
the  mischief  which  must  ensue  from  their 
accomplishment,  and,  if  they  should  be  detected, 
they  deserve  condign  punishment. 

Gentlemen,  I  will  not  detain  you  longer ;  the 
bills  will  be  immediately  laid  before  you,  and 
you  will  find  them  of  the  character  I  have 
described,  (a) 

On  February  21,  1843,  Mr.  T,  S,  Buncotnhe 
moved  in  the  House  of  Commons  for  an  inquiry 
into  Lord  Abinger's  conduct  at  the  Cheshire 
and  Lancashire  Special  Commissions,  and  called 
attention  to  the  above  charge,  which  he  con- 
tended, contained  political  topics  calculated  to 
prejudice  the  grand  jury  against  the  prisoners. 
The  motion  was  opposed  by  the  Attorney  General 
(Sir  Frederick  Pollock)  on  behalf  of  the  Govern- 
ment, and  rejected  after  debate  by  228  votes  to 
75.     (Hansard,  vol.  66,  p.  1037.) 

(a)  The  Times  reports  the  trials  of  1 18  pri- 
soners at  thi^Liverpool  Special  Commission,  of 
whom  100  were  convicted  and  sentenced  to  va- 
rious terms  of  transportation  and  imprisonment 
for  offences  arising  out  of  the  disturbances. 
37  were  charged  with  riot  and  putting  out  fires 
under  steam-boilers,  4  with  riot  and  turning  out 
workmen,  8  with  riot  and  conspiracy,  17  with  riot 
and  assault,  28  with  riot,  18  with  seditious  libel 
3  with  assault,  and  5  with  riot  and  plug-drawing. 
An  affidavit  that  Feargus  O'Connor  was  unable 
to  appear  owing  to  indisposition  was  put  in,  and 
he  was  allowed  to  traverse.  At  the  Cheshire 
Special  Commission,  opened  before  the  same 
judges  on  October  5,  67  persons  wore  tried,  and 
57  convicted  for  similar  offences  arising  out  of 
the  disturbances. 
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The  King  against  Carlile,  1819. 

The  following  extracts  are  taken  from  Mr. 
Gumey's  unpublished  notes  of  Richard  Carlile's 
first  trial  before  yl6/>o«,  C.J.,on  October  12-15, 
1819,  for  publishing  Paine's  •*  Age  of  Reason." 
In  the  course  of  his  defence,  which  lasted  three 
days,  Carlile  was  proceeding  to  examine  into 
the  truth  of  the  Bible. 

Abbott,  C.J. :  The  charge  against  the  defen- 
dant on  the  present  occasion  is  the  publication 
of  a  libel  calumniating  the  Holy  Scriptures— it 
is  not  that  any  book  has  been  published  by  you 
in  which  the  doctrines  of  religion  are  opp  J8ed  or 
discussed  with  that  respect,  that  temper,  and 
that  moderation  which  ought  to  be  applied  to 
the  discussion  of  every  subject,  whether  human 
or  divine,  public  or  private — it  can  be  no  defence 
to  such  a  charge  that  the  party  airainst  whom  it 
is  preferred  should  reiterate  in  his  address  to 
the  jurj-  the  same  sort  of  calumny  as  is  con- 
tained in  the  took  which  has  been  questioned. 

Defendant :  The  only  object  of  my  defence 
shall  be  to  clear  the  book  entitled  the  "  Age  of 
Reason  "  from  the  charges  brought  against  it, 
and  to  justify  the  investigation  which  Paine 
has  made  of  the  Old  and  New  Testament.  I 
presume  that  this  book  cannot  possibly  be 
founded  on  any  law  of  this  country.  The 
Attorney  General  has  spoken  of  the  law  of  the 
land  as  applicable  to  this  question.  I  would 
now  call  on  the  Attorney  General  to  state  what 
that  law  is. 

Abbott,  C.J.  :   I  state  the  law  of  the  land. 
I  state  that  the  Christian  religion  is  a  part  of 
the  law  of  the  land,  and  a  most  important  part 
of  it  too — that  part  upon  which  all  its  institu- 
tioBs  are  founded  and  to  which  they  all  defer. 

1  speak  of  the  Christian  religion  generally 

there  is  one  particular  branch  or  class  of  persons 
believing  that  Christian  religion,  who  constitute 
what  is  called  the  Established  Church  of  England, 
but  the  law  of  England  permits  every  other  class 
and  denomination  of  Christians  to  exercise  their 
religious  worship  according  to  their  own  par- 
ticular faith,  tenets,  and  views ;  it  permits  all 
thus  to  act,  but  it  permits  to  no  man  to  impugn 
the  whole  sum  and  substance  of  the  Christian 
rehgion,  and  to  treat  the  Holy  Scriptures,  in 
which  that  religion  is  contained,  as  a  book  of 
lies  and  falsehood — I  cannot  permit  it  ...  . 
To  sit  here  and  suffer  the  Holy  Scriptures  to  be 
calumniated  is  what  1  ought  not  to  do. 

Defendant :  I  would  beg  to  ask  your  Lord- 
ship what  proof  we  have  of  their  being  Divine. 
Abbott,  C.J. :  I  have  said  you  are  not  here 
called  in  question  for  having  published  any 
work  containing  a  calm,  serious,  and  dispas- 
sionate inquiry  into  the  truth,  or  the  evidences 


(a)  Cf.  rulings  attributed  to  Lord  Tenterden 
by  Lord  Denman  above,  p.  590,  and  by  Lord 
Brougham  above,  p.  1371. 


of  the  truth,  of  our  religion ;  yon  are  called  in 
question  for  the  publication  of  a  work  which 
reviles  and  calumniates   it;  and  reviling  and 
calumniating  to  whatever  subject  they  are  applied 
are  contrary  to  the  law  of  this  country  as  thej 
must  be  contrary  to  the  law  of  anv  country  go- 
verned by  law.     Are  we  to  suppose  that  the  Iaw 
of  England,  which  affords  protection  to  the  life-, 
the  liberty,  and  the  character  cf  every  individu&l. 
18  to  afford  no  prtitection  to  itself  and  to  its  own 
institutions  ?     Are  we  to  suppose  that  the  law 
of  England  will  not  take  care  that  those  who, 
either  from  the  tenderness  of  their  age  or  from 
their  want  of  education,  may  not  have  vei  had 
their  faith  confirmed  are  to  be  exposed  to  all 
that  derision  which  a  work,  not  of  reason,  but 
of  calumny  may  uxcite  in  their  minds.     . 
Defendant :  I  am  here  to  make  my  defence.  * 
Abbott,  CJ.  :  Here  you  are  to  make  your 
defence  according  to  law. 

Defendant :  I  say  the  law  has  nothing  to  do 
with  it.  * 

Abbott,  C.J.  :  I  say  the  law  has  to  do  with 
It;  that  the  law  says  no  man  shall  deny  the 
truth  of  the  Christian  religion,  or  deny  that  the 
scriptures  of  the  Old  and  New  Testament  are  of 
Divine  authority. 

ITie  defendant  continued  to  pursue  the  same 
line  of  defence. 

Abbott,  C.J.  :  Showing  there  is  reason  to 
doubt  IS  doing  nothing  m  the  nature  of  the 
charge  preferred  against  you.  Your  defence 
must  apply  to  the  nature  of  the  charge,  which 
is  not  that  a  book  has  been  published  suggest- 
ing calm  and  reasonable  doubts,  but  that  it  is  a 
book  scoffing  at  religion.  If  that  chaise  is  not 
made  out  you  are  entitled  to  your  acquittal. 

Abbott,  C.J.,  in  summing  up  (a)  :     Gen- 
tlemen, another  topic  of  defence  that  has  been 
urged    to    you    very    strongly,  and    in    some 
respects  very  properly,  is  the  danger  of  breakinff 
m  upon  free  discussion  and  free  inquiry,  but) 
gentlemen,  you  are    to   consider   whether   the 
volume  before  you  is  a  volume  of  free  discussion 
and  free  inquiry ;  that  is,  of  liberal  and  chastized 
discussion  and  inquiry.     God  forbid  that  any 
such  mquiry  should  ever  be  shut  out,  but  you 
are  to  consider  whether  the  volume  before  you 
be  of  that  character,  or  whether  it  be  of  the 
character  attributed  to  it  in  this  uiformaHon, 
a   volume  of    scoffing,  calumny,  and  r"'     '  ' 

There  is  no  subject  to  which  scoffi 

and  ridicule  can  be  lawfully  app] 

It  be  the  private  character  of  an  iu ^. 

public  character,  or  any  of  the  instituti 
our  country.     Reason  and  discussion  pro 
conducted  are  always  lawful ;  ca»"' 


(a)  The  summing  up  printed  L 
1387,  was  on  Carlile's  second  trial  on  the  < 
immediately  following  for  publishir^ 
"  Principles  of  Nature." 


r»-  ». 
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aud  ridicule  are  always  contrary  to  law.  Tlie 
law  of  Knglaud,  gentlemen,  is  a  law  of  liberty 
and  freedom  j  it  adopt^i  into  itself — indeed  it  is 
founded  upon  the  religion  of  Christ ;  and  it  is 
from  that  religion  that  its  greatest  freedom  and 
the  principles  of  liberality  aud  of  humanity  by  ' 
which  the  form  of  its  administration  is  directed, 
and  by  which  the  substance  of  that  adminis- 
tration is  guided  and  sustained,  emanate.  It  is 
from  the  Christian  religion  that  all  has  been  drawn 
and  derived.  Bat  although,  gentlemen,  the  law 
of  England  is  a  law  of  liberty,  although  it  allows 
to  every  man  perfect  freedom  of  opinion  and 
belief  in  religious  matters,  yet  it  does  not  allow 
to  any  man  to  do  that  which  may  seem  good  in 
his  own  eyes  if  the  thing  done  be  injurious  to 
society.  The  question  for  your  consideration  is 
whether  this  publication  be  one  of  that  character 
and  of  that  tendency. 

After  all,  gentlemen,  what  has  been  said  to 
you,  however,  the  question  comes  to  this,  what 
is  the  fit  character  that  it  is  to  be  att'^ibuted  to 
this  publication,  and  what  can  be  conceived  to 
be  tho  motives  of  the  defendant  in  publishing  it  ? 
The  character  of  the  publication,  gentlemen,  is 
to  be  taken  from  the  work  itself — the  whole  of 
it  has  been  read  to  you — you  will  form  your 
judgment  not  from  the  particular  passages 
selected  in  this  information,  if  you  can  find 
any  others  that  can  do  away  their  effect,  but 
from  the  sum  and  substance  of  the  whole  is  it  a 
work  of  candid  aud  impartial  inquiry  into  the 
truth  of  the  evidence  of  that  wdich  it  is  so 
important  to  us  all  not  to  be  mistaken  in,  or  is  it 
a  xwork  of  calumny  and  scoffing  ?  [The  defen- 
dant denies  that  he  was  actuated  by  any  criminal 
intention,  but  we  must  judge  of  his  intention  by 
the  plain  and  obvious  tendency  of  his  acts.} 
Now,  gentlemen,  the  Christian  religion  being,  as 
I  have  often  been  reduced  to  the  necessity  of 
saying  in  the  course  of  this  trial,  a  part  of  the 
law  of  the  land,  it  is  not  fit  that  it  should  be 
questioned  in  a  court  of  justice,  nor  have  any 
observations  been  offered  to  you  by  the  Attorney 
Generai  on  the  subject  of  its  truth  and  veracity  ; 
but  in  considering  the  motives  by  which  a  man 
may  be  influenced,  it  is  not  unfitting  to  look  at 
the  nature  of  the  object  he  assails  and  the 
nature  of  that  which  he  would  substitute  in  its 
place.  JThe  learned  judge  proceeded  to  con- 
trast the  blessings  of  Christianity  with  the  evil 
results  of  doctrines  of  its  opponents  as  seen  in 
the  French  Revolution,  and  gave  it  as  his 
opinion  that  the  publication  in  quest  ion  was  a 
libel.I 

Carlile  was  found  guilty,  and  was  subse- 
quently tried  and  convicted  on  another  indict- 
ment  for  publishing   Palmer^s  "  Principles   of 


^-*-irc." 


On  November  12  the  defendant  moved  to  set 
aside  tlie  verdict  in  the  first  trial,  and  on  No- 
vember 16  Denman  moved  in  arrest  of  judg- 
ment (a) ;  both  motions  were  refused. 

Abbott,  C.J.,  having  read  the  report  or  the 
second  trial,  and  the  defendant  having  been 
heard  in  mitigation  of  punishment,  Bayley,  J.,  in 
pronouncing  sentence,  observed : — 

Richard  Carlile,  it  is  my  painful  duty  to 
pass  upon  you  the  sentence  of  this  Court  for 
two  offences,  of  which  juries  of  your  country 
have  found  you  guilty.  Those  offences  are  what 
are  known  to  the  law  by  the  character  of  blas- 
phemy, reviling  those  Scriptures  which  we 
believe  as  holy,  and  attempting  to  undermine 
that  on  which  all  our  hopes  of  happiness  are 
founded.  I  hope  that  the  judgment  of  the 
Court  will  be  administered  in  that  pure  temper 
of  Christianity  which  our  religion  inculcates. 
The  sentence  is  not  for  the  offence  against  God, 
hue  it  is  for  that  offence  which  operates  against 
man.  The  law  of  this  country  gives  to  every 
man  the  enjoyment  of  his  own  free  opinions ;  it 
imposes  upon  no  man  articles  of  faith — each  is 
left  to  himself  to  worship  or  not  to  worship,  and 
to  worship  in  such  a  way  as  he  may  think 
proper ;  and,  so  long  as  each  mun*s  opinion  is 
confined  within  his  own  breast,  the  tribunals  of 
this  country  have  no  right  to  make  inquiry ;  but 
the  offence  for  which  you  are  to  answer  is  an 
offence  of  a  different  description,  for  it  is  not 
that  you  disbelieve,  but  that  you  have  attempted 
to  introduce  disbelief  into  the  minds  of  others, 
and  to  introduce  disbelief  to  such  an  extent  as 
to  destroy  the  foundation  ot  our  future  hopes. 
If,  unfortunately  for  yourself  or  for  others,  you 
shall  so  far  have  succeeded  as  to  unsettle  the 
faith  of  any  man — to  induce  a  man  to  commit 
crime  which  he  otherwise  might  have  been 
deterred  from  committing — if  you  shall  have 
aggravated  that  account  which  we  believe  every 
man  will  have  to  pass  at  a  tribunal  which  can 
see  the  heart,  you  have  much  to  answer  for. 
That,  however,  is  to  be  answered  for  elsewhere  ; 
but  the  law  of  this  country  protects  the  public 
at  large  against  the  mischief  which  may  result 
at  the  time  from  the  dissemination  of  infidel 
principles. 

Carlile  was  sentenced  for  the  first  offence  to 
pay  a  fine  of  5,000/.,  to  be  imprisoned  for  two 
years  in  Dorchester  Gaol,  and  for  the  second 
offence  to  pay  a  fine  of  500/.  und  to  be  im- 
prisoned for  one  year  to  be  computed  from  the 
expiration  of  the  first  term  ;  and  further  to  give 
good  security  himself  in  1,000/.,  w.th  two  others 
in  100/.  each,  to  be  of  good  behaviour  during 
life,  and  to  be  imprisoned  until  tho  fines  were 
paid  and  security  given.  1 


^^ 


'1 

■I 


(a)  Reported  in  3  B.  &  Aid.  161. 
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NoTK  ON  THE  C11ARTI8T  MovEiCBNT  (^contributed  by  the  Editor).(a) 


The  following  is  a  brief  chronolopcal  note  of 
Home  of  the  principal  events  in  the  Chartist 
niovement  referred  to  in  the  trials  between  1839 
and  1843: — On  February  27,  1837,  a  meeting 
was  convened  at  the  "  Crown  and  Anchor " 
tavern  in  the  Strand  by  the  Working  Men's 
Association,  an  organisation  of  London  radicals, 
'*  to  petition  Parliament  for  Universal  Suffrage, 
No  Property  Qualification,  Annual  Parliaments, 
Equal  Hepresentation,  Payment  of  Members, 
and  Vote  by  Ballot."  The  prayer  of  this 
petition  is  stated  by  William  LovetKjb)  to  have 
been  the  origin  of  the  People's  Charter,  which 
Mas  afterwards  drawn  up,  maiulv  by  Lovett  him- 
self, and  published  on  May  *8.  1838.(c)  It 
was  entitled  "  the  People's  Charter,"  being  the 
outline  of  an  Act  to  provide  for  the  just  repre- 
sentation of  the  people  of  Great  Britain  and 
Ireland  in  the  Common's  House  of  Parliament, 
embracing  the  principles  of  Universal  Suffrage, 
No  Property  Qualification,  Annual  Parliaments, 
Equal  Representation,  Payment  of  Membi'rs, 
and  Vote  by  Ballot."  In  an  address  from  the 
Working  lien's  Association  to  the  radical  re- 
formers of  Great  Britain  and  Ireland,  prefixed 
to  the  Charter  and  written  by  Lovett,  it  was 
state<l  that  these  six  points  had  been  recom- 
mended as  early  as  1780  by  a  committee  ap- 
pointed by  the  electors  of  Westminster  to  take 
into  consideration  the  election  of  members  of 
Parliament.  On  May  14,  1838,  the  Birmingham 
Political  Union,  which  had  been  revived  in  1837, 
put  forward  the  National  Petition,(d)  containing 
five  of  the  six  points,  but  omitting  equal  electoral 


(a)  For  a  detailed  account  of  the  movement 
see  Gammage's  History  of  the  Chartist  Move- 
ment, Lovett's  Life  and  Struggles,  the  Place 
MSS.,  and  Mr.  Conner's  article  on  the  Early 
History  of  Chartism,  English  Historical  Review, 
October  1889. 

(6)  In  his  collection  of  Chartist  documents, 
British  Museum,  8138a. 

(c)  See  above,  341a. 

(rf)  The  petition  contains  the  followng  refe- 
rence to  the  Reform  Act  of  1832  : — "  It  was  the 
fond  expectation  of  the  friends  of  the  people  that 
a  remedy  for  the  greater  part,  if  not  the  whole,  of 
their  grievances  would  be  found  in  the  Reform 
Act  of  1832  .  .  .  They  have  been  bitterly 
and  basely  deceived.  The  fruit  which  looked 
so  fair  to  the  eye  has  turned  to  dust  and  ashes 
when  gathered.  I'he  Reform  Act  has  effected 
a  transfer  of  power  from  one  domineering 
faction  to  another,  and  left  the  people  as  helpless 
as  before.  Our  slavery  has  been  exchanged  for 
an  apprenticeship  to  liberty,  which  has  aggra- 
vated the  painful  feelings  ot  social  degradation 
by  adding  to  them  the  sickening  of  still-deferred 
hope.  We  come  before  your  honourable  House 
to  tell  you  with  all  humility  that  this  state  of 
things   must  not   be  permitted  to    continue." 


districts.  On  May  21a  large  meeting  wad  held 
at  Glasgow,  attended  by  delegates  from  the 
London  Working  Men's  Association  and  the 
Birmingham  Political  Union,  at  which  both 
documents  were  a<lopted,  and  the  agitation  fot 
the  Charter  may  be  said  to  have  begun.  On 
August  6  a  large  meeting  was  held  in  Birming- 
ham at  which  delegates  were  elected  to  attend  a 
Chartist  Convention  in  London  daring  the  next 
sitting  of  Parliament. 

In  the  autumn  torchlight  meeting  took  place 
in  Cheshire  and  Lancashire,  at  which  the  de- 
mand for  the  Clmrter  wa«  combined  with  de- 
nunciations of  the  New  Poor  Law,  and  the 
factory  system, (a)  and  the  people  were  urged 
to  arm.  Disturbances  and  destruction  of  pro- 
perty followed,  and  on  December  27  the  Rev. 
John  Rai/ner  Stephens,  a  Wesleyan  minister, 
and  a  prominent  speaker  at  these  meetings  was 
arrested  and  committed  for  trial. 

In  Februar}-  1839  the  National  or  General 
Convention  of  Chartist  ilelegates  met  in  London 
at  JohnsoH*8  coffee-house,  Bolt  Court,  Fleet 
Street,  to  consider  means  for  canying  the 
Charter.  In  the  same  month  the  name  01  John 
Fro9t,  President  of  the  Convention  and  ex- 
Mayor  of  Newport,  was  removed  from  the  com- 
mission of  the  peace  after  a  correspondence(^) 
with  the  Home  Secretary,  Lord  John  Russell, 
regarding  the  speeches  attributed  to  him.  In 
March  the  Birmingham  delegates  withdrew  from 
the  Convention.  Among  the  measures  adopted 
by  the  Convention  was  the  despatch  of  *'  mis- 
sionaries •*  into  different  parts  of  the  country  to 
obtain  signatures  to  the  National  Petition. 

On  May  3  a  Royal  Proclamation  wiis  issued 
against  iUegal  drilling,  which  was  said  to  be 
going  on  in  different  parts  of  the  country,  and 
active  preparations  were  made  by  General  Sir 
C,  J.  Napier,  commanding  the  northern  district, 
agaiost  an  apprehended  rising.(c)  On  May  7, 
Henry  Vincent,  one  of  the  Convention  "  mis- 
After  stating  that  capital  must  no  longer  be 
deprived  of  its  due  profit,  or  labour  of  its  due 
reward,  and  that  the  laws  which  made  food  dear 
and  money  scarce  must  be  repealed,  the  petition 
went  on  to  demand  "  as  a  preliminary  essential 
to  these  and  other  requisite  changes  "  that  the 
interests  of  the  people  should  be  entrusted  to 
the  keeping  of  the  people,  and  that  this  should 
be  effected  by  means  of  a  law  granting  universal 
suffiiage,  voting  by  ballot,  annual  parliamc 
no  property  queJification,  and  payment 
members.  Equal  electoral  districts,  the  s 
point  in  the  People's  Charter,  was  not  expre 
included  in  the  National  Petition. 

(o)  See  Spencer  Walpoie's  History  of  E 
land,  c.  xvii. 

(6)  Ann.  Reg.  Chron.  22,  Hansard,  vol 
p.  220. 

(c)  See  his  Life,  vol.  2  pp.  1-126. 
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sionaries'*  ^as  arrested  in  Soath  Wales  and 
committed  for  trial  ou  a  charge  of  seditious  con- 
spirac j.(a)  On  May  13  the  Convention  decided 
to  adjoam  to  Birmingham,  where  they  met 
again  on  the  17th.  A  *' manifesto  of  ulterior 
measures/X^)  i^  ^^^  event  of  the  National 
Petition  being  rejected  by  the  House  of  Com- 
mons, was  now  pat  forward,  and  on  May  25, 
Whit  Monday,  meetings  were  held  in  many  parts 
of  the  country  to  pledge  the  people  to  adopt  the 
suggestions  of  the  manifesto,  which  were,  that, 
at  the  request  of  the  Convention,  they  should 
(1)  withdraw  their  money  from  the  savings 
banks,  and  (2)  convert  their  paper  money  into 
gold  and  silver;  (3)  that,  if  the  Convention 
should  determine  on  the  necessitv  of  a  Sacred 
Month  to  prepare  the  millions  to  secure  the 
Charter  of  their  political  salvation^  they  should 
firmlv  resolve  to  abstain  trom  their  labour 
during  that  period  as  well  as  from  intoxicating 
drink  ;  (4)  that  they  should  state  whether  they 
had  prepared  themselves  with  arms  to  defend 
the  laws  and  constitutional  privileges  of  their 
ancestors ;  (5)  that  at  the  next  election  they 
should  elect  Chartist  candidates  by  a  show  of 
hands ;  (6)  that  they  should  deal  exclusively 
with  Chartists ;  and  lastly,  that  they  should 
obey  the  just  and  constitutional  requests  of  the 
Convention. 

On  June  14  the  National  Petition,  alleged  to 
have  been  signed  by  1,200,000  persons,  was 
presented  to  Parliament  by  Thomas  Attwood 
and  ordered  to  be  received;  on  July  12  Ait^ 
wood*s  motion  that  the  House  should  go  into 
committee  to  consider  the  petition  was  rejected 
after  debate  by  235  to  246.(c)  In  July  occurred 
the  disturbances  in  the  Bull  King,  Birmingham, 
which  are  described  in  the  trials  of  Howell, 
Collins,  nnd  Lovett.^d)  In  the  same  month 
Feargua  O^  Connor  was  convicted  at  York  for  a 
seditious  libel  reflecting  on  the  administrotion 
of  the  New  Poor  Law,(«)  and  in  August  Vin- 
cent was  tried  and  convicted  at  Monmouth,  and 
Stephens  at  Chester.  (/) 

(a)  See  his  trial,  3  St.  Tr.  N.S.  1037. 
(6)  Printed   in   Lovett*s  Life  and  Struggles 
p.  209,  and  see  Ann.  Keg.,  1839,  Chron.  73. 
(c)  Hansard,  vol.  49,  p.  220. 
(<0  3  St.  Tr.  N.S.  1087,  1149,  1177. 
(e)  76.  1299. 
(/)/6.  1037,1189. 


The  Conveation  fixed  August  12  for  the 
beginning  of  the  Sacred  Mouth,  but  afterwards 
abandoned  it  on  the  ground  that  the  people  were 
not  prepared  to  carry  it  out.  On  September  14 
the  Convention,  which  had  again  removed  to 
London,  declared  itself  dissolved.  The  inci- 
dents of  the  night  march  on  Newport  on  No- 
vember 4,  1839,  and  the  conflict  with  the 
military  at  the  **Westgate"  hotel  are  fully 
described  in  Frost's  trial  for  high  treason  before 
the  Special  Commis8ion.(a)  Other  abortive 
attempts,  at  Sheffield  and  Bradford  are  described 
in   Appendix  A.  (6)     At   the   Spring   Assizes, 

1840,  large  numbers  of  Chartists  were  tried  and 
convicted,  especially  on  the  northern  circuit, 
before  Colendge,  J.,  and  Erskine,  J.(c)  At 
York  FearguB  O'Connor  was  found  guilty  on 
a  criminal  information  for  publishing  seditious 
libels  in  the  Northern  Star  of  July  13  and  20, 
1839,  and  was  subsequently  sentenced  to  18' 
months'  imprisonment  in  York  Castle. 

The  movement  revived  with  the  release  of  the 
imprisoned  leaders  at  the  end  of  the  summer  of 

1841.  In  the  autumn  of  1842  an  endeavour 
was  made  to  take  advantage  of  strikes  in  the 
Lancashire  and  Cheshire  manufacturing  districts, 
and  in  the  Potteries,  to  bring  about  a  universal 
cessation  of  labour  as  a  means  of  carrying  the 
Charter.  The  disturbances  in  Lancashire  and 
Cheshire,  commonly  known  as  the  **  Plug 
Biots,"  and  the  action  of  Feargus  O* Connor 
and  the  Chartist  Conference  in  regard  to  them 
are  fully  described  in  the  trial  of  Feargus 
O^  Connor  and  fifty-eight  others  before  Rol/e,  B., 
at  Lancaster  in  March  1843.(ii)  The  simul- 
taneous occurrences  in  the  Potteries  appear 
from  the  trial  of  Thomas  Cooper  at  Stafford 
before  Erskine,  J.,  in  March  1843.(e) 

After  this  time  the  agitation  for  the  Charter 

■  again  subsided,  but  revived  for  a  short  perio'l 

in  1848,  and  gave  rise  to  other  trials,  which  will 

be  dealt  with  in  a  future  volume. 
• 

J.  P.  Wallis. 


(a)  Above,  p.  89,  and  see  138n. 

lb)  Above,  pp.  1345  and  1347. 

(c)  See  Appendix  A.  1341,  1345,  1347, 1352, 
136fi ;  and  Appendix  C,  Itetum  of  Political 
Prisoners  1839-40,  above,  p.  1405. 

Cd)  Above,  p.  935. 

(e)  Above,  p.  1250. 
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ABINQEB.  C.B.— Charfre  to  the  I^iver- 
pool  Grand  Jury  on  Chartist 
outbreak,  1842  -  -  -  1416 

—  motion    in    House    of    Commons 

regarding  -  -  -  1422 

— —  See  also  Bey.  v.  Frost  and  others^ 
Reg.  V.  M*Naughton,  Reg.  v. 

Bean    467, 477, 479n,  849n,  1382 

ADDAMS  (R.)— Counsel  in  Hill  v. 
Bigge  and  others y  and  Lopez 
V.  Burslem  -  -    725,  1335 

ADOLFHUS  (JOHN  LETCESTEB) 

— Counsel  in  Reg.  v.  Oxjordy 
Reg.  V.  Earl  of  Cardigan^ 
Reg.  V.  M*^aughlon,  Reg.  v. 
Fruftcis,  Reg.  v.  Bean     -    500,  608, 

849, 1376, 1382 

ALDEESON,  B.—See  Reg.  v.  Frost 
and  others^  Reg.  v.  Oxford, 
Viscount  Canterbury  v.  Reg., 
Reg.  V.  M^Naughton,  Reg.  v. 

Brown    -  461, 508,  566,  777,  882, 

1369 

on  Bowler's  execution        -         508,  882 

—^ —  on  Chartist  conspiracy,  1842  -  938ll 

ALEXANDER— (Counsel    in   Reg.   v. 

Cooper  and  others         -  .-  1250 

ANDERSON  —  Counsel  in  Lord  Ad- 

vacate  v.  Lord  Dungla^  -      750 

ANDERSON  (SIR  JAMES),  M.D. 

— Witness  in  Reg.  v.  Earl  of 
Cardigan  _  -  .     Q39 

ASHURST,  J.— On  blasphemous  libels 

cited     -  -  -  -      595 

ATHERTONCW.)  (AFTERWARDS 

A.G'.)  —  Counsel  in  Reg.  v. 
Feargus  O*  Connor  and  others  -     938 

AIJCHTERARDER,         FRESB7- 

TER7  OF— See  Presbytery  of 
Auchterardcr  v.  Earl  of  Kin- 
novl      -  -  -  -  2 

■         Fergusson  v.  Kinnoull       -  -      786 


RAINES.  ft.C.  —  Counsel   in   Reg.   v. 

Feargus  O*  Connor  and  others  -     938 

BADGER— See  Reg.  v.  Badger  -   1337 

BALL,  J. —  Sentence  in  Reg.  v.  Jones  -   1367 


-    2811 


999 


-  1382 


839 


BANKTON,     LORD     (ANDREW 

M'DOITALL)— On   10  Anne, 
c.  12,  Scotch  Patronage 

BANNISTER  (SAMUEL) -Witness 

in  Reg.  v.  Feargus  O'Connor 
and  others         -  .  . 

BEAN  (JOHN  W.)— Trial  for  assault- 
ing the  Queen  - 

BELLAMY  (WILLIAM)  —  Mes- 
senger of  the  House  of  Com- 
mons. Action  agamst.  See 
Howard  v.  Gossett  and  others  - 

BELLIN&HAM — His  trial  and  execu- 
tion commented  on        -         355   303 

BENFIELD  (RICHARD  ^-Sentence  ' 

for  high  treason.     See  Reg,  v. 
Frost     '  -         '  _ 

BESWICK  (RICHARD)-Witnessiii 

Reg.  V.  Feargus  O'Connor  and 
others    -  -  .  _ 

BIGGE    (THOMAS) -See    Bill    y. 

Bigge    -  -  .  . 

BLACKBURN,  J.  (AFTERWARDS 
LORD  BLACKBURN)— On 

verdict  in  Beg.  ▼.  Moxon 

BLACKSTONE  (SIR  WILLIAM) 

—On  duellmg  -  -        ei8, 1388 

BLUNT  —  Counsel    in    Gahan    and 

others  v.  Lafitte  -  -   1381 

BODKIN  (W.  H.)-Counsel  in  Reg.  v. 

Oxford,  Reg.  v.  M'Naughton  -    519^ 

528,1543,  849 

BOEHMER — "  Jus  Parochiale  "  quoted        Ig 

BOMFAS,  S.L.— See  Paddock  v.  For- 
rester and  others 

BROWN— See  Reg.  v.  Brown  - 

BRIGHT    (RT.    HON.    JOHN)- 

Speeches  quoted 
BRUCE— See  Knight-Brii 

BROUGHAM  (LORD)— &^  ^ 

tery  of  Auc/Uerarder  v.  , 
nouU,  Reg.  v.  EarlofCardi 
Hill  V.  Bigge,  Lord  Advot 
V.  Lord  Dunglas,  Fergusoi 
Kinnoull,  Reg.  v.  M*Naugh 
Shore  v.  Wilson        -     H  , 

751,  809,'  9 

judgment  in  Presbytery  of  A 

terarder  v.  Kinnoull     - 


458 

1017 
723 

-  722n 


559 
1369 

-  96211 


t%f%  <« 
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BROUGHAM  (LOB,'D)-^ontmHed, 

— ^  Lord  Cockbuni's  criticism  of  -  12 

—'  —  Ferguson  v.  Kinnoull             -  809 

Hill  V.  Bigge             -            -  730 

Lord  Advocate  v.  Lord  Duu- 

glas      -  -  -  -     762 

BTBON  (L0BD>— Pirated  edition  of 
"  Cain."  See  Murray  v.  Beti- 
bow       -  •  •  '   1409 

BIJB&E,  ft.C.  —  Counsel  in  Hill  v. 
Bigge  and  others,  Lopez  v. 
Burglem,  Gahan  and  others  v. 

Lafitu     -  -    726,1335,1381 

BUBSLEM  (LIEUT.  OODOLFHIN 

JAMES) — See  Lopez  ▼.  Burs- 

lem       .  ^  .  .    1331 


CALDEB    (JOHN)— See    Calder 
Haiket  - 


V. 


482 


CAMPBELL,  A.a.  (AFTEBWABDS 

L.C.) — Counsel  in  Presbytery  of 
Auchterarder  v.  Kinnoull  -         U 

Beg,  V.  Frost,  speech  -            -  129 

argument  before  the  judges  -  470 

Beg.  V.  Oxford,  speech           -  500 

Beg.  V.  Hetherington,  speeches  566, 

580 

— Reg.    V.    Earl    of    Cardigan 

speech-  -      608, 667n 

Beg,  V.  Peddie,  speech           -  1345 

—  Beg.  V.  Holberry,  speech        -  1347 

— Beg.  V.    Feargus    O'Connor, 

speeche3            -            _            -  1360 
Shore  V.  Wilson,  argument    -  1372 

judgments   in    Lord  Advocate     v. 

Lord  Dunglas,  Ferguson  v.  Kin- 
noull, and  Lopez  v.  Burslem  765,  826 

his  Lives  of  the  Chancellors  referred 

to       -  -  -    604ii,  60511 

«—  on  duelling  -  -  .    66711 

-— —  on  criminal  informations  for  libel  -  1361 

CANTEBBXJB7  (BIGHT  HON. 
CHABLES  MANNEBS 
SUTTON,     VISCOUNT)— 

Ex  Speaker.  Petition  of  Kight 
for  loss  of  furniture,  &c.,  in  the 
fire  at  Westminster  Palace,  1834     767 

CABDIGAN  (JAMES,   EABL  OF 

CABDIGAN)  —  Trial  before 

the  House  of  Peers  for  felony  -     601 

CABLILE  (BICHABD)— Rulings  of 

Abbott,  C.J.,  on  his  trial  for 
blaKphemy,  1819  -  -   1423 

.MK  (WILLIAM)-Speaker  of 
House  of  Assembly  of  New- 
foundland, action  against.  See 
Kielley  v.  Carson         -  -     669 

'TLEDGE  (JAMES)— Defendant 
in  Beg.  v.  Feargus  O^  Connor 
and  others         ...     939 

witness  for  the  Crown         -  -    1026 


CABTWBIOHT    (MAJOB)— Jeffer- 

son's  letter  to,  on  law  of  blas- 
phemy -  -  -  -     576 

CHAPFEL  (GEOBGE  B.)-~Witne88 

in  Beg,  v.   Feargus  O'Connor 

and  others         ...   1155 

CLABKE  (J.  P.)— Witness  in  Beg.  r. 

Oxford  -  .  -     543 

CLABESON  (W.)— Counsel  in  Beg.  y. 

M^Naughton,  Beg.  v.  Francis  -  849lly 

1376 

speech  for  the  defence.    See  Beg. 

V.  Francis         ...  I379 

CLEAVE — Convicted  for  blasphemous 

libel      ....  598ii 

COBBETT—Counsel  in  Beg.  v.  Feargus 

O'Connor  and  others    -  -      938 

COCEBIJBN  (ALEXANDEB) 

(AFTEBWABDS  L.CJ.)- 

Counsel  in  Beg.  v.  N*Naugh- 
ton        ^  -  '  '      849 
speech  for  the  defencn        -  -      872 

COCEBIJBN  (HENB7,    LOBD)~ 

On  the  judgment  of  the  House 
of  Lords  in  the  Auchterarder 
case      -  -  -  -     I2ii 

COKE  (LOBD)— on  insanity     -  -      507 
on  refusing  bail       -            -  -  1388 

COLEBIDGE,  J.  —  See  Beg.  v. 
M^Naughton,  Beg.  v.  Feargus 
O'Connor  and  others.  Beg,  v. 
Bronferre    O'Brien,   Shore  v. 

Wilson      -  849,1231,1341,1376 

summing  up  in  Beg.  v.  B.  O'Brien  1343 

on  legality  of  Unitarian  trusts        -   1375 

COOK— Counsel  in  Ferguson  v.  Kin- 
noull    -  -  -  -     797 

COTTENHAM  (LOBD),  L.C.-See 

Presbytery  of  Auchterarder  v. 
Kinnoull,  Lord  Advocate  v. 
Lord  Dunglas,  Ferguson  v. 
Kinnoull,  Beg.  v.  M*Naughton 
(question  for  the  judges)    -    60,  753, 

755,  824,  934 

judgment  in  Presbytery  of  Auchter^ 

arder  ▼.  Kinnoull         «  -        60 

Ferguson  v.  Kinnoull  -     824 

Lord  Advocate  ▼.  Lord  Dun- 


glas 


761 


1 


COOFEB  (THOMAS)  —  Chartist. 
Trial  for  seditious  conspiracy  at 
Stafford,  1043   -  -  -   1250 

speeches     -  -  -     1296,1297 

included  in  indictment  in  Beg.  v. 

Feargus  O'Connor  and  others  -     935 

evidence  affecting  1038, 1193 

Life  by  Himself,  quoted       1312n,  1330lL 

graut  to ;  death      -  -  .  1330n 

CUNNINGHAME.  LOBD  OBDI- 
NABY    OF   SCOTLAND- 

See  Presbytery  of  Auchterarder 
V.  Kinnoull,  Ferguson  v.  Kin- 
noull -  -  -    9n,  790 


1435] 


Indejc  of  Proper  Xauies. 


[14Sr. 


DANK    (T.    H.)— Witness.      Rt'g.    ▼. 

Karl  of  Cardigan  -  -      623  I 

DENMAN    (LORD),   L.CJ.  -  See 

Jieg.  V.  FroAt  ctnd  othen,  Reg.  | 

V.  Oxford^   Reg.  v.  Hethering- 

tofiy  Reg.  V.  Earl  of  Cardigan,  ' 

Reg.  V.  Moxon^  Howard  v.  Gos- 

stett,  Reg.  v.  Feargus  O*  Connor 

and  otherSf  Reg.  v.  Cooper  and 

others  -  -  461,  497,  663,  605, 

719,  843, 1242, 1316 

— ^  summing  up  in  Reg.  v.  HetJierington  587 
Howard  v.  Gossett     -             -  844 

■         Reg.  V.  Moxon            -             -  719 

Reg.  V.  Oxford           -             -  560 

^^^  judgment  in  Reg.  y.  Badger  and 

Cartwright       -            -            -  1387 
— »  Lord  High  Steward's  Commission  -  605 
^—  speech  in   Reg.   v.  Earl  of  Car- 
digan   -            -            -            -  659 

D0TL£    (CHEISTOPHEE)  —  See 

Reg.  V.  Feargus  O*  Connor  and 
others   -  -  -  -      939 

DONALDSON— See  A.  G.y.  Donald- 
son      '-'  -  1376 

DBUHKOND  (EDWARD)— Murder 

of.    See  Reg.  v.  M*NaughUm        847 

DUNOOMBE  (T.  S.),  MJP.-Motion 

for  inquiry.     See  Abinger       -  1422 

DUNDAS,  (D.),  aC,  M.P.-Connsel 
in  Reg.  v.  Feargus  O^  Connor 
and  others,  Reg.  v.  B.  O'Brien 
and  others  *  -      938,1341 

~  speech  for  the  defence  in  Reg.  v. 

Feargus  O^  Connor  and  others  -  1072 

DIJNGLAS  (LORD)— Action  against, 
to  rescind  pension  granted 
under  colour  of  office.  See 
Lord  Advocate  v.  Dunglas      -      737 

ELDON  (LORD),  L.C.  — Report  of 

judgment  in  Murray  v.  Benhow  1410 

■  judgment  m  A.  G.  v.  Pearson  dis- 

cussed in  House  of  I/ords         -  1371 

ELLENfiOROUaH  (LORD).  C.J.— 

Dicta  in  Burdett  v.  Abbot  com- 


mented on 


674 


ELLESMERE  (LORD),  L.C.-Cited 

as  to  the  construction  of  statutes  477ll 

ERLE      (AFTERWARDS     CD- 
Counsel     in     Hill   V.    Bigge, 

Reg.  V.  Feargus  O'Connor  and 
others     -  -  -    727,1238 

ERSEINE      (LORD)  —  Speech     in 

Hadjield's  case  cited       -     520,  546, 

855,  879 

■         Dean  of  St,  Asaph's  case       -    713, 

714n 

— ^—  Lord  George  Gordon's  case    -  428ll 


ERSKINE,   J.-Ste    neg.   y.   Cooper 

and  others.  Shore  v.  Wilson      -  1260, 

1376 

summing  up  in  Reg.  r.  Cooper        -    1311 

sentence  on  S.  Holberry  and  others   1350 

Holyoake        -  -  -  1381 

EYRE,    L.CJr.  — Cited    as  to  Crown 

right  challenging  jurymen  -      112 

FEROXJSON  (REV.  JOHN>-Mem. 

ber  of  the  Presbytery  of  Auch- 
terarder.  See  Ferguson  v. 
Kinnoull  ...      735 

FERRERS  (LORD)— Case  of,  referred 

to       -  -         -  608, 526, 864 

FLEMING  (J.)— Counsel.  See  Ktellej^ 

V.  Carson  -  -  .      gyg 

FOLLETT,  S.  G.  (AFTERWARDS 

A.G.) — Counsel  in  Colder  v. 
Halket,  Ferguson  v.  Kinnomll, 
Reg.  V.  M'Naughton,  Reg.  v. 
Francis,  Gahan  and  others  v. 

Lajitte  -  488,  797, 849, 1376, 1380 

— —  argument  in  Reg.  v.  Earl  of  Car- 
digan   -  •  -  .     661 

i^peech  in  Reg.  v.  M*Naughton       -     860 

FOSTER  (SIR  MICHAEL)— Quoted 

as  to  duelling    -  -  .      618 

— practice  in  trials  before  Jjord 

Ste^i-ard  -  -  .      604 
on  Statutes  of  Treason    -    132, 133, 

136,  441 

trials  for  high  treason 

FORRESTER— See  Paddoch  V.  jFot- 
rester   .  -  -  « 


467 
667 


FRANCIS  (JOHN)— Attempt  against 
the  Queen.  Trial  for  High 
Treason.     See  Reg.  v.  Francis    1376 

FROST  (JOHN)— Trial  for  high  trea- 
son   -  -    86,  98n,  340,  48011 

GAHAN— See   Gahan    and   others  v. 

Lafifte  -  -  -   1380 

GAMMAGE— History  of  the    Chartist 

movement  referred  to   -  -  937ii 

GEACH — Solicitor  in  Reg.  v.  Frost  and 
others  -  -  -  - 


GELASmS  (POPE)— Rescript  of  493 
A.D.  quoted      -  -  - 

GEORGE    III.— Indictment  for  grin- 
ning at,  mentioned 

GLYNN— See  Glynn  v.  Hous^ 

GODSON    (R.)— Counsel   in 
Cooper  and  others 

GORDON  (LORD  GEORGJfi)- 

referred  to       -    240,  398 

GOSSETT  (SIR  WILLIAM)- 

jeant-at- Arms  to  House  of  C 
mons.     See  Howard  v.  Go- 

GOSSETT  (RALPH  ALLEN)- 

fendant  in  Howard  v.  Goss' 


453 
18 
1384 
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&RAHAM   (SIR  JAMES)- Home 

Secretary,  siibpoBnaed  in  Reg.  v. 

Fear  (/us  O'Connor  and  otiiers  -      974 

answer  to  the  Claim,  Declaration, 

and   Protest    of    tlie    General 
Assembly         -  -  -  839n 

GRAY  (CAPTAIN  B.)-Witncss  in 

lieg.  V.  Frost  and  others  -      218 

aRIPPIN  (WILLIAM)~Witne88  in 
Reg.  V.  Feargus  O* Connor  and 
others  -  -  -  -  1061 

GURNEY  (B.)— See  Reg.  v.  Vincent, 
Frost,  and  Edwards,  Reg.  v. 
Francis  -  -    1366,1376 

GURNEY  (RUSSELL)  (AFTER- 
WARDS RECORDER  OF 

LONDON)— CJounsel  in   Reg. 
V.  M^Nanghton,  Reg.  v.  Francis, 
Reg.  Y.  Bean       -     850, 1376, 1382 


HALE,  C.J. — On  constructive  treasons 


on  duelling  - 

on  partial  insanity  - 

on  treason  - 


392. 
854 

617 
507 
442 


HALEET  (ROBERT  CRAIGIE)— 

Action  against,  for  judicial  act. 
See  Caldei'  v.  Ualket  - 

HALL  (SIR  BENJA]ttIN)  -  Wit- 

ness  in  Reg.  v.  Frost    - 

HAMPTON   COURT  — Residents  in, 

liability  to  be  rated 

HARRIS— Trial    for    feloniously    de- 
molishing houses 

HARNEY  (GEORGE  JULIAN)- 

Chartist.  See  Reg*  v.  Feargus 
O^  Connor  and  others    - 

HASLAM'S    LETTERS  TO  THE 

CLERGY  —  Prosecution  for 
blasphemy        »  -  - 

HASTINGS  PEERAGE  CLAIM  - 

HAWKINS,  S.L.-On  duelling 

HENDERSON  —  Counsel  in   Kielley 
V.  Carson  -  -  - 

HENDERSON    (JAMES)— Witness 

in  Reg.  v.  B.  O^Brien  and  others  1341 

HETHERINGTON   (H.)-Trial  for 

blasphemous  libel 

speech  for  the  defence 

prosecution  of  Moxon  for  publish- 
ing Shelley's  "  Queen  Mab  "     - 

(WILLIAM)— Chartist.  See 
Reg.  V.  Feargus  O'Connor  and 
others   -  -  -  - 

ft,C.  —  Counsel  in  Colder  v. 
Halket,  Kielley  ▼.  Carson-  485,  679 

(M.  D.)  (RIGHT  HON.  SIR 
GEORGE    FITZGERALD) 

— Lieutenant-Governor  of  Trini- 
dad. Civil  suit  against,  during 
Governorship   -  -  -     723 


482 
372 
1369 
-  1387 

939 

563 

1367 

617 

673 


563 
570 

694 


939 


HILDYARD,  J.— Counsel  in  Reg.  v. 

Feargus  O^  Connor  and  others  -     938 

HOLBERRY  (SAMUEL)— (Sheffield 

Chartist  Trial  at  York  for  trea- 
sonable conspiracy  at  Sheffield  -  1347 

HOLT  (M.)— Witness  in  Reg.  v.  Cooper 

and  others        -  -  -   1275 

H0LY0AB3;  (GEORGE  J,)-Trial 

for  blasphemy  -  -  -  1381 

HORRY,   S.G.  —  Ounsel   in   Reg. 
Bean    -  -  - 


V. 


1382 
1368 


HOUSTON— Governor  of  Gibraltar 

HOWARD  (THOMAS  BURTON)- 

Stockdale*s  solicitor.  Action 
against  Messengers  of  the 
House  of  Ck)mmons.  See 
Howard  v.  Gossett      -  -     839 

HUISH— Life  and  Trial  of  Henry  Hunt 

referred  to        -  -  -  955ll 

HUME  (B.)— On  the  defence  of  in- 
sanity, cited      -  .  .     888 

—  on  Scotch  criminal  procedure  -     465 

HUME  (JOSEPH,  M.P.)— Retnrir  of 
Political  Offenders,  ordered  to 
be  printed  for  House  of  Com- 
mon^     -  -  -  -  1405 

HUNT  (HENRY)— Anniversary  de- 
monstrations at  Manchester, 
monument  to.  See  Reg.  v. 
Feargus  O'  Connor  and  others  -   1018 

JEFFERSON— President  of  America 
(1805)  on  the  law  of  blas- 
phemous libel   -  -  .     576 

JEFFREY,  LORD  —  Judgments  in 
Court  of  Session  cited  in  Auch- 
terarder  case  and  Lord  Advo- 
cate V.  Vunglas     -    12n,  34ll,  764n 

JOHNSTONE    (A.),  M.P.-Witness 

in  Reg,  v.  M^Naughton  -      913 

JONES  (RICHARD)— Trial  for  Rib- 

bonism.     See  Reg.  v.  Jones      -  1367 

JONES  (WILLIAM)— Sentence  for 
high  treason.  See  Rt^g.  v. 
Frost    -  -  -  -     463 

KELLY  (FITZROY)  (AFTER- 
WARDS L.C3.)  —  Counsel 
in  Reg.  v.  Frost  -  -98 

speech  for  defence  -  -     388 

KENSINGTON    PALACE -Claim 

for  sewer  rates — intrusion  into. 
See      Attorney      General     v. 
Donaldson        -  .  .   1376 

KINGSTON  (DUCHESS  OF)-Trial 

of,  in  1776  referred  to      -   610n,  622 

KINNAIRD  (LORD)— Speech  on  na- 

tional  distress  referred  to  -  982ll 

KINNOULL  (EARL  OF)— Pation 

of  Church  of  Auchterarder. 
Actions  against  the  Presbytery. 
See  Presbytery  of  Auchterarder 
V.  Kinuoull,  and  Ferguson  v. 
Kinnoull      -  -  - 


2,785 
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KFianr .  bbijce      (Aptee- 

WABDS  LOED  JUSTICE 

OP  APPEAL) —Counsel  in 
Presbytery  of  Auchterarder  v. 
Kinnouil  .  .  . 

KNOX  (JOHN)— First  Book   of  Dis- 
cipline cited      -  -  - 


11 

31 


LAPITTE— Justice     of      the      Royal 
Court  of  St.  Lucia.  See  Gahan 


and  others  v.  Lafitte 


-1380 


LANCASTEE  (DUCHY  OF)— Ca^es 


affecting 


-  65711 


LEAD  (JOHK)— Messenger  of  the 
House  of  Commons.  See 
Howard  v.  Gossett  and  others       839 

LEE  ( JOHK)— See  Claim  and  Decla. 
ration  and  Protest  of  the  Church 
of  Scotland       -  -  -   1339 

LEWIN  (SIR  OEEOOEY,  0.0- 

Counsel    in   Bey.    v.    Fearyits 
O'Connor  and  others    - 

LITTLEDALE,  J.— See  Rey,  V.  Frost 
—  sentence  on  Feargus  O^  (Connor 
sentence  on  Hetheriugton   - 

LLAKDAFP  (BISHOP  OP)  -  See 

Jiey.  V.  Earl  of  Cardigan 

LONQSpN    (ABEAHAH)-Witnes8 

in  Reg.  V.  Feargus  O^ Connor 
and  others  -  .  - 


938 

461 

1364 

599 

659 


LOPEZ    (MANOEL)-See    Lopez    v. 
Bur  stem  -  .  _ 

LOVELL  (JOHN)— Sentence  for  high 
treason.     See  Beg.  v.  Frost 

LOVETT  (WILLIAM)— Joint  author 
of  the  People's  Charter 

LUDLOW— Counsel  in  Beg.  v.  Frost 
and  others  -  -  - 

LYNDHURST  (LOED),    L.C.-See 

Lord  Advocate  v.  Lord 
Vunglas,  Viscount  Canterbury 
▼.  Beg,  Ferguson  v.  Kinnouil, 
Beg.  Y.  M^Naughton 


984 
1331 

458 

34I11 

98 


MACAULAY    (LORD) -On 

Cardigan 
■         on  Scotch  Church  secessions 

MANNING,    S.L.-Counsel    in 
count  Ca^iterbury  v.  Beg. 

note  on  Duchj  of  Lancaster 


755,  774, 
792, 934 

Lord 

-  667n 

-  828n 

-  770 

-  558n 


Gahan   and 


note  on  office  of  Attorney  General  -  562ll 

MANSFIELD  (LORD),  L.C.J.-On 

treason  by  levying  war  -     400 

—  dictum  in  Fabrigas  v.  Mostyn  dis- 
approved -  -  -     735 

MANSFIELD  (SIR  JAMES),  C.J. 

— Summing  up  in  Bellingham's 

case  cited  -  -  -     g5Q 

MARC  (DE  LA  FOLIE)  —  Referred 

to        -  -    904 


MARTIN  — Counsel    in 
others  V.  Lajilts 

MAULE    (G.)    (SOLICITOR    TO 

TREASURY)  —  Witness    in 
Beg.  T.  Frost  - 


1380 


MAULE,   J.  —  See    Req.    , 
Beg.  V.  M'Navgkton 


V. 


-     147 

Oxford, 

'    497,927 

MERIYALE— 0>unsel.     See    HUI  t. 

Bigge    -  -  - 

MCCARTNEY    (BERNARD)  -  Se« 

Beg.  V.  Feargus  O'' Connor  and 
others   -  •  .  _ 


-     737 


939 


M'DOUALL  (PETER  MURRAY)— 

Chartist.     See  Beg.  v.  Feargus 
O'Connor  and  others    - 

M'NAUGHTON    (DANIEL)— Trial 

for  the  murder  of  Mr.  Drum- 
mond    -  -  .  . 

M'NAUGHTON  (D.)  —  Witness  in 
Beg.  V,  M^Naughton     - 

M'OBREY  —  Counsel  in  Beg,  v. 
Feargus  O^  Connor  and  others  - 

MONTEITH  (W.)— Counsel  in  Beg. 
V.  M'Nanghton 

MONRO  (DR.  E.T.)— Witness  mReg. 
V.  M'-Naughton 

MORGAN  (JENEIN)— Sentence  for 
high  treason.  See  Beg.  v. 
Frost     - 

"MORNING  CHRONICLE " -Ad- 

vertisement    in.      See   Beg.   v. 
Earl  of  Cardigan 

and  Chartists.    See  Beg.  v.  Cooper  1286 

MOXON  (EDWARD)— Trial  for  pub- 
lishing a  blasphemous  libel 


939 

847 
906 
938 
849 
917 

-  458 

l- 
^ 

-  6150 


MURPHY,  SJi.— Counsel  in  Beg.  v. 
Feargus  O'Connor  and  others   - 


693 
938 


NAPIER   (SIR  C.  J.)— Prepaiutiona 

against  Chartists  -  -  138ll 

NEWFOUNDLAND     HOUSE    OP 

ASSEMBLY— Claim  to  com- 
mit  for  contempt.  See  KieUey 
V.  Carson         -  -  -     559 

conflict  with  judge  and  sheriff        -  671ll 

NORMANBY  (MARttUIS    OF) — 

•     Home   Secretary.      Warrant  of 

commitment  for  high  treason    -     497 

"  NORTHERN  STAR  "— Beferred  to    951, 

1193, 1341, 1347, 1352 
OASTLER      (RICHA 

Factory  King  " 

O^BRIEN  (BRONTERi  _ 

TIST     LEADER)       " 
OTHERS -ivial  of, 

lawful  assembly  and  c 

O'CONNELL    (DANIEL)- 

quoted  - 
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CCONNOB    (PEAR(JirS)-Trial  for 

teditious  Hbel  at  York,  1840      -  1352 

— ^  speech  for  the  defence         -  - 1355 

— « —  trial  for    seditious    conspiracy    at 

Lancaster,  1843  -  -      935 

speech  for  the  defence        -  -    1109 

0F7ICEBS    OF    STATE    cSCOT- 

LAin))  — See     Dunglas    v. 
Officers  of  State 

OXFOBD     (EDWAED)  —  Attempt 

against  the  Queen.     Trial  for 
high  treason     -  -  - 


PADDOCK-^See  Paddock  v.  Forrester 
FALEY — On  hlasphemy  cited  - 

FABKE,  B.— SeeiJe^.  v.  Frost,  Kidley 
V.  Carson  -  -  .     **' 


737 

497 

557 
1381 


judgment  in  Colder  v.  Halkett 
Kielley  v.  Carson  - 


87, 676 
-  491 
.    685 


PABEES  (SAMTJED-See  Reg.  ▼. 

Fearifus  O*  Connor      -  -      939 

FATTESON,  J.-— See  Beg.  v.  Francis, 

Beg.  V.  Sherrard  -    1376, 1386 

sentence  in    Beg.  v.    Cooper    and 

others  -  -    1324 

PEDDIE         (BOBEBT)        AND 

OTEEBS  —  Bradford  Char- 
tists. Trial  for  treasonable 
conspiracy  at  York,  1 840  -  1345 

FEEL    (SIB    BOBEBT)— On    blas- 
phemy prosecutions       -  -     580 

■       on  pensions  .  .  -  763ll 

his  secretary  murdered.    See  Bex 

V.  M'Nattghton  -  -      847 

FEMBEBTON  (THOMAS) 

(AFTEBWABDS      LOBD 

KIKQSDOWN)— Counsel   in 
Presbytery  of  Auehterarder  ▼. 
KinnoulU    Kietty    v.     Carson, 
Lord  Advocate  v.  Lord  Dun-  , 
alas,     Gahan    and     others    v. 

Lafitte  -  -10,673,752,1380 

FHILLIFS  (SIB  TH0MAS)-Wit. 

ness  in  Beg.  y.  Frost    -  -     204 

FHILLIMOBE     (B.)  —  Counsel    in 

Lopez  V.  Burslem         «  -  1335 

FILLING   (BICHABD)  —  Chartist 

Defendant  in  Beg.  7.  Feargus 
O'Connor  and  others    -  -  1097 

his  striking  speech  -  -  1097, 1108n 

^rE    (PBANCIS)-His  MSS.  in 
the    British  Museum    referred 

to        -  -  -  -  341n 

?  agitation  for  the  Reform  Bill    -  321lL 
origin  of  the  People's  Charter  -  341n, 

34211 

::;hartiBt  National  Convention, 

]839     -           -  -           -  351n 

rguB  O'Connor  -  -            -  937ll 

ronterre  O'Brien  -  -           -  1341ll 

67432. 


FLATT  (AFTEBWABBS  BABON 
OF  EXCHEftUEB)— Counsel 

in  Howard  v.  Gossett    -  -     841 

BOLLOCK,  A.a.  (AFTEBWABDS 

L.C.B.) — Counsel  in  Presbytery 
of  Auehterarder  v.  Ktnnoull, 
Beg,  V.  Frost,  Beg.  v.  Oxford, 
Beg.  V.  Hetherington,  Lord 
Advocate  v.  Lord  Dunglas, 
Viscount  Canterbury  v.  Beg., 
Ferguson  ▼.  Kinnoull,  Howard 
V.  Gossett,  Beg.  v.  M^Naughton, 
Beg.  V.  Feargus  O'Connor  and 
others,  Beg.  v.  Francis  -  10,  98,  500, 

565,  750,  767, 790,  842, 
850n,  938, 1376 

speech  for  defence  in  Beg.  v.  Frost      313, 

1129, 1141 

speeches  for  the  Crown  in  Beg,  v. 

Feargus  O*C0nnor  and  others  -    941, 

1165 
F0NS0NB7  (THE  LAD7  EMIL7) 

—See  A.  G.  v.  Ponsonby  -  1369 

"FOOB    MAN'S    aUABDIAN"- 

Paper  published  by  Hethering- 
ton      -  -  -  -  674n 

FOTTEB  (SIB  TH0MAS)-Witnes8 

in  Beg.  v.  Feargus  O'Connor 

and  others         ...    1149 

FBISOT,  J.— His  dictum  in  Year  Book 
on  the  recognition  of  the  la^vs 
of  Holy  Church,  misquoted       -     577 


QUEEN  VICTOBIA  —  Attempts 
against.  See  trials  of  Oxford, 
Francis,  and  Bean    497, 1376, 1382 


BADNOB  (EABL)— See  Beg.  v.  Earl 

of  Cardigan      -  -  -     646 

BAT  (DB.) — ^Treatise  on  Medical  Ju- 

rispradence  referred  to  878 

BEES     (JOHN)— Sentence    for    high 

treason.     See  Beg*  v.  Frost      -     458 

BOBEBTSON  (DB.)— The  patronage 

question  -  -  -        41 

BOLFE,  B.  (AFTEBWABBS  LOBD 
CBANWOBTH.  Jj.Q.^-Reg, 

V.      Feargus     O  Connor     and 
others.  Beg.  v.  Bean       -    938, 1199, 

1382 

BOLLE'S — Abridgment    (loss  by  fire) 
referred  to         -  -  - 


BOSCOE — Oil  the  defence  of  insanity   - 
^-^  his  premature  death,  tribute  to 

SADLEB  (JOHN)— Witness  in  Beg. 
V.  Feargus  O'Connor  and 
others  -  -  -  - 

SADLEB  (M.  T.),  MF.-His  Ten 
Hours' Bill 

Z  Z 


775 
885 
885 


975 
1098 
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SCHOLEFIELD— Defendant    in   Reg, 

V.  FearguM  O* Connor  and  others     954 

SHADWELL  (AFTERWARDS 
YIGE-CHAKCELLOR     OF 

ENGLAND)— Argument      in 
Murray  v.  Benbow        -  -   1409 

SHAFTESBIJR7  (£ARL)-See  Reg. 

V.  Earl  of  Cardigan      -  -     002 

SHELLARD— Triul  for  connpiracy  at 

Mod  month         ...  1386 

SHELLEY— Trial  of  Moxon  for  jmb- 

lishinp  "  Queen  Mab  "  -  -     594 

SHORE -See  Shore  v.  Wilson  -  -   1370 

SnCPSON  AND  OTHERS— Trial  for 

feloniously  destroying  a   house 

at  Stafford  -  -  -   13g7 

SOMERSET  (LORD  GRANVILLE, 
CHANCELLOR  OF  DUCHT 
OF  LANCASTER)— Witness 

in  Reg.  v.  Frost  -  -      379 

SOHERVILLE  (ALEXANDER)— 

Author.     Account  of  Chartibt 
plans  in  1839  and  1842  referred 

to  -         -   13811, 93711 

SPANHIE,   S.L.— Counsel  in    Calder 

V.  Halhetl  -  -  -     433 

STARKIE  (THOMAS^  O-C-On  evi- 
dence, cited        -  -  .     241 

on  law  of  blaKphemous  libels  -    532 

STEIN  (CHARLES)— Messenger  of 
the  House  of  Commons.  See 
Howard  v.  Gossett 


STEPHEN  V.  (POPE)— Rescript 

886  A.D.  referred  to      - 


of 


839 
18 


STEPHEN   (SIR    JAMES  FITZ- 
JAMES,         BART.)  —  On 

M*Naughlon^s  case       -  -  932ll 

TALBOT- Counsel  in  Reg.  v.  Frost     -        93 

TALFOIJRD,  S.L.  (AFTERWARDS 

JUSTICE  OF  C.P.)  See  Reg, 

V.  Cooper,  Reg.  v.  Frost,  Reg. 

V.  Moxon     -  -    93,  693^  1250 

— ^  speeches  for  the  Crown  in  Reg.  v. 

Cooper  and  others  695,  1252, 1323 
speech  in  defence  of  Moxon  -     695 

TATLOR  (J.  S.)— Counsel.     See  Reg. 

V.  Oxford  -  -  -     500 

speech  for  defence  -  -  -      5^9 

TENTERDEN  (LORD)— On  treason 

by  levying  war-  -  -     42O 

his  alleged  ruling  on   the   law   of 

blasphemous  libel  590,  590ll,  1370 
his  rulings  on  Carlile's  trial,  1891  -   1423 

THESIGER  (F.)  (AFTERWARDS 
LORD         CHELMSFORD, 

L.C.) — Counsel     in    Lopez    v. 


Burslem 

THOMAS    (RO-Counsel   in   Reg. 
Frosty  Reg,  v.  Moxon 


'  1335 
98,  693 


TINDAL,  C J— S«e  Rig,  V, Frwi  Pad- 
dock v.  Forregter  amd  anotker, 
Reg.  V.  M^NanghUm,  Reg.  y. 
Harris,  Reg,  v.   Simpaon.  amd 

others  -  -   87, 439,  560,  849, 

930,1387 

charge  to  Monmouth  grand  joxy     -        87 

summing  up  and  sentence  in  Reg, 

V.Frost    -  -  .    439,456 

charge   to  Liverpool    gimnd    juiy, 

1842      -  -  -  .    1411 

letter    to    Lord    Normaabv  as    to 

practice  in  reserving  points  for 

the  judges         ...  479ll 

—  answers  lu  questions  of  the  Uouse 

of  Lords  re  M'NcMghtons  ccue      929 

TWISS   (H.)  — Counsel    in     Viscmtmt 

('Onterburff  v.  Reg.        -  -      770 


i 


URQUHART  (DAVID)— Account  of 

Monmouth  rising  referred  to     - 


1381L 


VINCENT  (HENR7)— Trial  for  sedi* 
tious  conspiracy  at  Monmoath, 

1840       . 


-  1366 


458 


WADDINGTON  (H.)— Counsel  in 
Reg.  v.  Earl  of  Cardigan,  Vis- 
count Canterhurjf  v.  Reg.,  Reg, 
v.  M*Naughton,  Reg.  v.  Francis, 
Reg,  y.  Bean  -     608,770,849, 

1376, 1382 

WALPOLE  (SPENCER)— History  of 

England  referred  to        -    41n,  32111, 

llOSn 

WALTERS  ,(CHARLES)-Sentence 

for  high  treason.  See  Reg,  v. 
Frost    -  -  -  - 

WELSH   (DR.  EX  MODERATOR) 

— Further  protest  on  behalf  of 
the  non-intrusion  of  members  of 
the  Assembly    -  -  . 

WILDE  (SIR  THOMAS,  S.G.) 
(AFTERWARDS      LORD 

TRIJRO,    L.C.)— Coimsel    in 
Reg.  V.  Frost,  Reg.  v.  Oxford, 
Reg.  V.  Hetherington,  Car*'^ 
bury  y.  Reg.     -     tktt  A-*^ 


reply  in  Reg.  v.  Fros^ ' 
Reg.  V.  Oxford 


1406 


WILDmO    (JAMES)-V 

Reg.  y.  Cooper  and  oti 

WILLIAMS,  J— See  Reg,  v.  Ft 

others,    Reg.    v.    M'Naugi 
Reg.  V.  Bean 
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WILLIAK8  (Z£FHANIAH)-8en. 

tence  for    high  treason.     See 

Beg.  V.  Fro8t   -  -  -     452 

WDTSLOW    (FOBBES)  —  Witness. 

Beg.  V.  M'Naughton    -  -     923 

WIMOW— See  Shore  v.  Wilson  -   1370 

WiaHTKAH  (W.)  (AFTER. 
WABDS  JUSTICE  OF 
QUEEN'S  BENCH)— Coun- 
sel in  Beg.  v.  Frost,  Beg,  v. 
Oxford,  Beg.  v.  Uetherington  -      Q8, 

500,565 
WOOLFENDEN  (ALBEBTh-Char. 

tist.      See    Beg.    t.    Feargus 

(y  Connor  and  others    -  -     Q39 


WOBTLET  (HON.  J.  S.)  (AFTEB< 
WABDS   BECOBDEB  OF 

LONDON)— Counsel  in  Fer- 
guson V.  Kinnoullj  Beg.  v. 
Feargus  O'  Connor  and  others    - 

WlEtANQHAM,   D.L.,   8.L.— Counsel 
in  Beg.  v.  Eari  of  Cardigan    - 

WYNFOBD  (LOBD)  -  See  Beg.  v. 
M*Naughton    - 

YOUNG    (BEV.    BOBEBT)-Pre- 

sentee  to  Church  of  Anchterar- 
der.  See  Presbytery  of  Auch- 
terarder  y.  KinnovU  and  Fer-- 
guson  v.  KinnouU 


797, 
938 

608 

934 


785 
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ACTIONS  AGAINST  JUDGES-See 

Colder  v.  Halket,  Ferguson  v. 
Kinnotdl,  Gahan  v.  LaJiUe      -    481) 

785,  1380 

ADIJLLAIQTES  —  Chartist    use    of 

term     .  -  -  -     962 

AIDING    AND    ABETTING    A 

MISDEMEANOB-See  Reg. 

V.  Feargus  O^  Connor    -  -     935 

ANTI-CORN  LAW  LEAGUE-Ke- 

ferences  to        -       978, 1009, 1035, 

1049, 1055, 1248, 1291 

—  Cooper's  trial  passim 

ATTORNEY  GENEEAL-Rigbt  of 

reply    -  -  -  -     752 

— •  right  of  aadience  in  the  Common 

Pleas    -  -  -  -     558 

•—  origin  of  office         -  -  560Cft) 


BAIL — In  misdemeanor,  if  otherwise 
sufficient, 'not  r to  be  refused  on 
account  of  the  political  opinions 


of  the  party  proposed 
BISHOPS --at  trial  of  peers 

BLACK  ACT  (Knglish) 

(Scotch)      - 


1388 
659(a) 
-    610 


.  1393 
BLASPHEMOUS   LIBEL  —  1.  —  Test  of 

Criminalitg —  Evidence  of  Publication — Attacks 
on  the  Old  Testatnent.]  Haslam's  "  Letters  to 
the  Clergy  of  all  Denominations  "  were  sold 
at  the  defendant's  shop  in  the  Strand,  and  his 
name  appeared  on  the  title  page  of  each  Letter 
as  one  of  the  publishers.  In  Letter  8  the  Old 
Testament  was  referred  to  as  **  wretched  stuff," 
and  "a  disgrace  to  ourang  outangs/'  and  its 
author  described  as  a  *'  random  idiot."  Indict- 
ment for  blasphemous  libel.  Verdict,  guilty, 
liuled  by  Lord  Denman,  L.C.J.,  that  the  ques- 
tion in  prosecutions  for  blasphemy  is  not  al- 
together a  matter  of  opinion,  but  in  a  great 
degree  of  tone,  and  style,  and  spirit.  A  differ- 
ence of  opinion  may  subsist,  not  only  as  between 
different  sects  of  Christians,  but  also  with  regard 
to  the  great  doctrines  of  Christianity  itself,  and 
discussions  upon  that  subject,  if  they  be  con- 
ducted in  a  sober,  and  temperate,  and  decent 
style,  may  be  tolerated,  and  may  take  place 
without  criminality  attaching  to  them;  but  if 
the  tone  and  spirit  is  that  of  offence  and  ridicale, 
which  leaves  the  judgment  really  not  free  to  act, 
and  therefore  cannot  be  truly  called  an  appeal 
to  the  judgment,  but  an  appeal  to  the  wild  and 
improper  feelings  of  the  human  mind,  more  parti- 
cularly in  the  younger  part  of  the  community, 


BLASPHEXOUS  LLBEL-cotnintted. 

in  such  a  case  the  jury  would  hardly  fed  it 
possible  to  say  that  such  opinioas  so  expressed 
did  not  deserve  the  character  aAxed  to  them  in 
the  indictment  On  an  indieCment  for  bias- 
phemous  libel,  evidence  that  the  Hbd  was  sold 
in  the  defendant*8  shop,  and  that  his  name  ap- 
peared on  the  title  page  as  one  of  the  pablishers, 
is  evidence  of  pablication.  Held  by  tbe  Coort 
on  motion  for  a  new  trial — It  is  indictable  at 
common  law  to  pnblish  a  blasphemous  libel  of 
and  concerning  the  old  testament.  Rbg.  t. 
Uetreringtoh  ....     563 

2. — In  1840  Bdward  Moxon  published  an 
edition  of  Shelley's  Poems,  containing  the  poem 
of  '*  Queen  Mab."  He  was  indicted  for  pub- 
lishing a  blasphemous  libel  and  found  guilty,  but 
was  not  called  up  for  judgment.  Bxo.  ▼. 
Moxon   ....  -     593 

test  of  criminality — Lord  Demnan's 

mhng  ...  -     590 

Lord  Tenterden's  opinion  -  590(ft) 

Coleridge  and  Erskine,  JJ.,  on       -  1375 

no  copyright  in       -  -  -   1410 

BLASPHEMOUS  WOBBS-^i^  Beg. 

V.  Hdyoake      ...   1381 

CASES  OOICMEFTED  UPOK  :- 

Acker  ley  v.  Parkinson         -  -      491 

Ashbyy.  White  ...  832 
Attorney  General  v.  Pearson  1371, 1374 
Auchtermuchty^  case  of       .  79, 1399 

Beaumont  v.  Barrett  ->  -     690 

Burdett  v.  AbboU  ...  ^^1 
Bushel's  case  ...     437 

Burgesses  of  Rutherglen  v.  Leilck  -  883 
Cameron  v.  Kyte     -  -  -     732 

CampbeWs  Trustees  -  -     760 

Crowley  v.  Impey   -  -  -      8I4 

Culross  case  -  .         80, 1400 

de  ClijXon^  Gervaise,  case  of 
de  Cliflon,  Robert,  case  t  ' 
Voswell  V.  Impey    - 
Drewe  v.  Coulton    - 
Bunse  case 
Button  V.  Howell    - 

Dundas,  Lord,  v.  Zetlam 
tery  and  another 

Enfield  V.  HiUs      - 

Fabrigoi  v.  Mostyn       -      ,, 


I 
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CASES  OOMMENTED  JJJfOlSi— continued. 
Free  v.  Burgoyne    -  -  -     g33 

Gre^  V.  Bucklechvrches  -  814,  816 
Crray  v.  Forbes        -  -  -     822 

Gwynn  v.  Poole       -  490,  491,  494 

Haldane*s  case  ...  g3Q 
Harmon  v.  7*app6iu/«n  -  801,  822 
InneiY.  Magistrates  of  Edinburgh      800, 

806 
/xaac  ▼.  Impey        .  -  -      814 

King*s  Advocate  v.  Magistrates  of 

Kirkwaa        -  754, 768, 760 

Kiltarlity  case         -            -  -        80 

Lanark  case            -            -  80, 1400 

Z«»i  V.  X«»t          -          -  1237ii 

LentkaPs  case         -           -  1241, 1244 

Lowther  v.  Earl  of  Radnor  -     494 

Lords  of  Treasury  v.   CampbeWs 

Trustees  -  -         758,760 

Jlfu7er  v.  Sfsare       -  491,  813,  814 

Miller  Trustee  v.  ^opc        -             -  817 

Moravia  v.  Sloper  -            -            -  494 

Mostyn  v.  Fahrigas             -            -  487 

Nicholson  V.  Mounsey         -            -  772 

PiAc  V.  Carter         -             -            -  494 

Presbytery  of  Ayr  v.   Zorrf    £>ttfi- 

donald  -  -  -  -  81 
Presbytery  of  Falkirk  v.  Xorci  Ca/- 

lander  -            -            -            -  81 

Presbytery  of  Paisley  v,  Erskine  -  81 
Presbytery  of  Strathbogie   v.   Sir 

William  Forbes             -            -  81 

Beg.  y.  Rhodes       -  -      1241,1244 

ifex  ▼.  Archbishop  of  Canterbury  -      819, 

832 

Rex  V.  Bishop  of  London  -  819,  832 
i?Ar  V,  Bishop  of  Lincoln    -  -     820 

Rex  y.  Bishop  of  Ely         -  -      820 

Rex  ▼.  ^fooer  -  -  -     832 

Rexy.Burdett        -  -     1238,1240 

Rex  V,  Burridge     -  -      1241,1244 

Rex  y.  Butler  -  -     1235,1241 

i?e*  V.  Churchwardens  of  St,  Bar- 
tholomew ...      831 

Rex  V.  Foaj?c/          -  -  -    1244 

Rex  y.  Eraser          -  -  -    1241 

Rex  y.  Hart             -  -  -   1241 

Rex  y.  Kilderby      -  .  -    1241 

Tex  V.  Mayor  ofRipon  -  -     822 

?car  V.  Stott              -  -  -    1245 

Richy.Picklington-  -         808,822 

Rowe  V.  Brenton     -  -  -      559 

Specot's  case           -  -  44,  832 

Starling  v.  r«mer  -  -      806 

Sufion  V.  Johnston  -  -  -  806 
Tonify  v.  JBaH  of  Westmoreland     -    726, 

729,  733 

Taajfe  y,  Downes    -  488,  493 


CASES  COMMENTED  VPOS'-coniinued. 

Troutbeck  case        -  .  -      752 

Tubervill  v.  Stamp      -         770,  776,  777 
Vaughan  v.  Menlove  770,  777 

CASES  RESEBVED  FOR  THE 
OPINION  OF  THE  JUD- 
GES— Practice  before  establish- 
ment of  Coart  for  Crown  Cases 
Reserved  .  -  -  470ll 

CHRISTIANITY— Questioning   trnth 

of         -         -  589,  590(a),  1375 

CHARTISTS  — Insurrection  at  New- 
port, 1889— See  Reg.  v.  Frost  -       86, 

138(a),  480(a) 

attempts  at  Bradford  and  Sheffield, 

1840     .         -  -   1345,1347 

Newcastle  Chartists  -  -  1341 

origin  of  Charter    ...  341XL 

National  Convention,  1839  -  351(a) 

O'Connor's  trial  at  York  1840        -   1352 

National  Charter  Association         -   947ll 

Vincent's  second  trial  at  Monmouth 

1840    ...  -  1366 

— ^  conspiracy  of  1842 — See  Reg,  y, 

G*  Connor,  Reg,  v.  Cooper        -   935, 

937n,  1250 

disturbance  at  Preston        •  -  1000 

Committees  of  Public  Safety  -  1063 

account  of  disturbance  in  Northern 

Star     -  -  -  .  1185 

Lord  Abinger  on  the  Charter  -  1417 

note  by  the  Kditor,  Appendix  G.    -  1427 

CHURCH  OP  SCOTLAND  ~  1.  -  ^c/  of 

Assembly  infringing  10  Anne,  c.  12. — Illegal 
rejection  of  Presentee  by  Presbytery  —  /n- 
fringement  of  Civil  Rights  of  Patrons-— Juris- 
diction of  Court  of  Session.]  In  1711,  the 
right  of  lay  patronage  in  the  Church  of  Scot- 
land, which  had  been  abolished  by  the  Act  of 
1690,  c.  23,  was  restored  and  confirmed  to  the 
ancient  patrons  by  10  Anne.  c.  12.  On  May  31, 
1834,  the  General  Assembly  of  the  Church  of 
Scotland  passed  an  **  interim  act/*  declaring  it 
to  be  a  fundamental  law  of  that  Clhurch  that  no 
pastor  should  be  intruded  on  any  congregation 
contrary  to  the  will  of  the  people,  and  providing 
that  if  at  the  "  moderating  in  a  call "  a  majority 
of  the  male  heads  of  families,  members  of  a 
vacant  congregation,  and  in  full  communion 
with  the  church,  should  disapprove  of  the 
person  presented  to  the  living  by  the  patron, 
such  disapproval  should  be  sufficient  ground  for 
the  Presbytery  rejecting  such  person,  and  he 
should  be  rejected  accordingly.  Pursuant  to 
this  act  the  Presbytery  of  Auchterarder  rejected 
and  refused  to  take  on  his  trials  the  Rev.  Robert 
Young,  who  had  been  presented  to  the  church 
of  Auchterarder  by  the  Earl  of  Kinnoull,  the 
legal  patron.  The  superior  Church  courti«,  the 
Synod  of  Perth  and  Stirling  and  the  General 
Assembly,  having  on  appeal  confirmed  the 
action  of  the  Presbytery,  the  Earl  of  Kinnoull 
and  the  Rev.  Robert  Young  instituted  a  suit  in 
the  Court  of  Session  against  the  Presbytery  of 
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CHVBCH  OF  SOOTUlKD— continued. 

Auchterarder  for  trials  and  settlement  according 
to  the  presentation.  Held  by  the  House  of 
Lords  on  appeal  from  the  Court  of  Seiision — 
That  the  General  Assembly  of  the  Church  of 
Scotland  had  no  authority  to  pass  any  acts  or  | 
regulations  infringing  the  rights  of  civil  patrons  I 
as  restored  by  the  Act  of  10  Anne,  e.  12,  and  i 
that  the  interim  act  of  1 834  was  ultra  vires  and 
Toid,  and  that  the  Presbytery  were  bound  to 
take  the  presentee  on  his  triak  and  had  no  dis- 
cretion  in  the  matter.  That  in  refusing  to  pro- 
ceed to  the  trials  and  settlement  of  the  presentee 
on  the  sole  ground  that  a  majority  of  the  male 
heads  of  families,  communicants  in  the  parish, 
had  dissented  without  reason  assigned  from  bis 
admission  as  minister,  the  Presbytery  of  Auch- 
terarder  had  acted  illegally  and  in  violation  of 
their  duty.  That  such  refusal  being  an  in- 
fringement of  the  civil  rights  of  patronage,  the 
Court  of  Session  was  competent  to  entertain  a 
suit  for  trials  and  settlement  of  the  pastor  ac- 
cording to   the  presentation.     Presbttert  of 

AUCHTEUABDKB  AGAINST  KiKNOULL     -      1 

2. — Failure  to  perform  Legal  Duty — Action 
for    Damages — Joint    Liability  —Majority    of 
Corporation   or  other  Body-— Judicial  Func- 
tionaries and   Ministerial  Acts  —  Liability   of 
Presbytery  for  Refusal  to  take  Presentee  on 
Trials.']     After  the  judgment  of  the  House  of 
Lords    in    the   Auchterarder    case    the    Rev. 
Robert  Young,  who  had  been  presented  to  the 
church  of  Auchterarder  by  the  patron,  the  Earl 
of  Kinnoull,  again  applied  to  the  Presbytery  to 
take  him  on  trial  of  his  qualifications,  in  accord* 
ance  with  the  judgment  of  the  House.    The 
Presbytery    by    a    majority  of    its    members 
referred   the  application   to    the   General   As- 
sembly.   The  patron  and  presentee  instituted 
a  suit  in  the  Court  of  Session  for  reparation  and 
damages  against  the  majority  of  the  Presbytery, 
and  obtained  an   interlocutor.     The  defenders 
appealed.     Held  by  the  House  of  Lords — If  the 
law  casts  any  public  duty  upon  a  person,  which 
the  refuses  or  fails  to  perform,  he  is  answerable 
in  damages  to  those  whom  his  refusal  or  failure 
injures.     If  several  are  jointly  bound  to  per- 
form   the   duty,   they    are  liable    jointly    and 
severally  for  their  £ulure  or  refupaL     Where 
the  refusal  is  the  act  of  the  majority  of  a  cor- 
poration  or  other   body,  the  members  of  the 
majority  are  individually  liable.     Persons  having 
judicial  functions,  but  being  also   required  to 
perform  ministerial  acts,  may  be  sued  for  dam- 
ages occasioned  by  their  neglect  or  refusal  to 
perform  such  ministerial  acts,  and  no  allegation 
of  malice  is   necessary  to  support  the  action. 
Taking  a  presentee  to  a  church  in  Scotland  on 
his  trials  is  a  ministerial  act  which  the  Pres- 
bytery is  bound  to  perform,  and  members  of  the 
Presbytery  refusing  or  neglecting  to  perform  it 
are  liable,  jointly  and  severally,  to  make  com- 
pensation in  damages  to  the  parties  injured    785 

claim,  declaration,  and   protest  of, 

anent  the  encroachments  of  the 
Court  of  Session  -  -  1389 

-^—  disruption  of  -  -  -  1406 

■  abolition  of  lay  patronage  in  -    1(b) 

■  other  cases  as  to      -  -  -       84 


CIVJLL  LIST  ACTS— Omstnietkm  of     7$5 

Proviaioiis  of  -  -     745  flt  Mq. 

COJ/Htn—l.— Colonial  Gwemor^LiakiUty 
to  Civit  Suit — Liability  to  Arrest — Crovenur 
not  a  Viceroy — Fabrigas  v.  Moatyn.'}  The 
appellant,  whilst  holding  the  office  of  LienteBuit- 
Governor  of  the  Island  of  Trinidad,  was  sued  to 
judgment  in  Trinidad  by  the  respoDdents  cm  a 
bond  executed  before  the  date  of  his  entering  on 
the  governorship.  Held  on  appeal — An  action 
will  lie  against  the  govamor  of  a  oolooy  in  the 
courts  of  the  colony,  while  he  ia  such  governor, 
for  a  cause  of  action  unconnected  with  his  ofiieia] 
capacity.  Semble : — ^Though  judgment  be  gireo 
against  such  governor,  his  person  is  not'  liable 
to  be  taken  in  execution.  Lord  Mansfield's 
dictum  in  Fabrigas  r.  Mostyn,  "  the  gOYemor  is 
in  the  nature  of  a  viceroy,  and,  therefore,  loeally 
duriufi  his  government  no  civil  or  criminal  action 
will    lie    against     him,*'    disapproved.       Hiu. 

AOAINST  BiGOB     ....        733 

2. — Legislative  Assembly ^  Powers  and  Prim* 
leges  of-^  The  Prerogative — Beaumont  v.  Bar^ 
rett—Butdett  v.  Abbott.]     Bdward  Kielley  was 
arrested  under  a  Speaker's  warrant,  broogfat  to 
the  bar  of  the  NewfoundUnd  House  of  Aasembly, 
and  committed  to  prison  for  an  alleged  breach 
of  privilege  and  contempt  in  using  threatening 
language  and  gestures  out  of  doors  to  a  mem- 
ber of  the  House.     Kielley  brought  an  action 
against  the  Speaker  and  others  in  the  Supreme 
Court  of  Newfoimdland.    The  Court  gave  judg- 
ment for  the  defendants  on  demurrer.     The 
plaintiff  appealed.    Held  by  the  Judicial  Com- 
mittee allowing  the  appeal, — The  powers  in- 
cident to  or  inherent  in  a  Colonial  Legislative 
Assembly  are  "such  as  are  necessary  to  the 
existence  of  such  a  body  and  the  proper  exercise 
of  the  functions  which  it  is  intended  to  execute.** 
They  do  not  include  the  power  of  srrest  with  a 
view  to  adjudication  on  a  contempt  oommitted 
out  of  the  House.    The  House  of  Commons 
possesses  such  power  only  by  ancient  usage  and 
prescription,  the  lex  et  consuetudo  Parliamenii^ 
which  does  not  apply  to  Colonial  Legislatures. 
The  Crown  has  the  power  of  creating  a  local 
Legislative  Assembly  in  a  colony,  withauthori^ 
subordinate,  indeed,  to  that  of  PU'liament,  bat 
supreme  widiin  the  limits  of  the  colony,  for  the 
^vemment  of  its  inhabitantF ;  sed  quare  whether 
in  a  settled  colony  the  Crown  oould  bestow  upon 
such  an  assembly  a  power  of  committing  for 
contempt  not  incident  by   law.     Beaumont  y. 
Barrett  distinguished ;  dictum  of  Parke,  B.,  that 
"  it  is  inherent  in  every  assembly  that  possesses 
a  supreme  legislative  authority  to    have   the 
power  of  punishing   contempt,"    disapproved. 
Burdett  v.    Abbott  commei 
AGAINST  Carson 


OONSPIEACy-l.~Co,  . 

Object — Different  Means — Comp 
ties  indicted  to  give  Evidence — Counts 
demeanor — Venue — 7  Geo.  4.  c.  64.  s, 
August  1842  a  widespread  strike  '     * 
the  Lancashire  manufacturing  distr 
strikers  went  about  forcing  the  hands  to  ti 
and  on  August  9  all  the  mills  in  Manchester 
stopped.  At  numerous  meetings  held  durii 
strike  Chartist  speakers  urged  th*^ 
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main  outlmtil  the  Charter  became  law,  and  similar 
advice  was  given  by  a  Chartist  conference  which 
met  at  Manchester  on  August  1 7 .  Feargus  O'Con- 
nor, the  Chartist  leader,  and  fifty-eight  others 
were  indicted  subsequently  for  a  seditious  con- 
spiracy and  other  misdemeanors.  The  jury  found 
some  of  the  defendants,  including  O'Connor, 
guilty  on  the  fifth  count,  and  omers  on  the 
fourth  count  as  well.  Judgment  was  afterwards 
Arrested  on  the  fifth-  count,  and  the  defendants 
convicted  on  the  fourth  count  were  not  called 
up  for  judgment.  Ruled  by  Rolfe,  B. — A  com- 
bination of  two  or  more  persons  to  do,  or  cause 
others  to  do,  an  illegal  act,  or  to  bring  about  a 
legal  act  by  illegal  means,  is  a  criminal  con- 
spiracy. To  find  the  defendants  guilty  on  any 
count,  they  must  be  found  guilty  of  one  and 
the  same  conspiracy.  It  is  not  enough  that 
the  defendants  should  have  done  the  same 
illegal  acts ;  they  nmst  have  been  associated  in 
a  common  object.  Any  one  of  several  defen- 
dants who  have  been  indicted  for  misdemeanor 
and  put  upon  their  trial  together,  is  a  competent 
witness  against  the  rest,  provided  that,  at  any 
time  before  verdict,  a  nolle  prosequi  in  regard  to 
him  be  entered,  or  a  verdict  of  acquittal  taken. 
Held  by  the  Court  of  Queen's  Bench — A  count 
for  misdemeanor  containing  no  statement  of 
venue,  either  bj'  special  reference  to  the  mar- 
ginal venue  or  otherwise  was  bad  ut  common 
law  after  verdict,  although  a  venue  was  stated  as 
usual  in  the  margin  of  the  indictment.  Such 
defect  could  not  be  cured  by  7  Geo.  4.  c.  64. 
s.  20,  enacting  that  no  judgment  after  verdict 
or  confession,  or  default  should  be  stayed  for 
"  want  of  a  proper  or  perfect  venue,  provided  it 
shall  appear  by  the  indictment  that  the  Court 
had  junsdiction  over  the  offence,"  for  "jurisdic- 
tion" here  meant  local  jurisdiction  and  not 
jurisdiction  w^ith  reference  to  the  nature  of  the 
charge.  The  venue  in  the  margin  was  insuffi- 
cient, as  it  only  implied  that  the  indictment  was 
found  by  a  grand  jury  of  the  county  named. 
Held  also,  that  a  count  alleging  without  any  ! 
statement  of  venue,  that  certain  persons  did  | 
unlawfully  assemble,  &c.,  and  then  charging, 
with  a  statement  of  venue,  that  the  defendants 
did  **  unlawfully  aid,  abet,  assist,  comfort,  and 
support  and  encourage  "  the  said  persons,  even 
if  bad  at  common  law,  because  laid  as  regards  a 
material  fact  without  a  proper  assignment  or 
venue,  was  cured  by  7  Geo.  4.  c.  64.  s.  20,  as 
an  imperfect  venue,  because  the  indictment 
showed  the  Court  to  have  jurisdiction.  Rbo.  v. 
Fbarous  O'Connor  and  others  -     935 

2. — Combination  to  bring  about  a  Cessation 

"  ^abour  for  a  Political  Object.']     Ruled  by 

ine,  J. — Semble,  that  honestly  and  peace- 

to  advise  the  working  classes  to  agree  to 

St  from  working  for  the  purpose  of  obtaining 

Charter  is  not  in  itself  criminal ;  but  if  the 

ous  peril  of  such  an  experiment  is  such  as 

mvinee  the  jury  that  it  is  contemplated  and 

ided  through  the  pressure  of  distress  from  a 

iltaneouR  cessation  of  all  work,  to  produce 

intent,  tumult,  and  outrage,  and  so  press 

1  the  Government  the  adoption  of  the  Char- 

',  combination  with  such  a  purpose  is  an 


Index  of  Subjects, 


[1454 


CONSPIRACY— coti/iwwerf. 

indictable  conspiracy.  By  the  Court — It  is 
clearly  illegal  to  compel  men  throughout  the 
country  to  abstain  from  work  until  the  Charter 
became  the  law  of  the  land.  Reo.  v.  Cooper 
AND  others        ....  1249 

combinations  not  to  deal—  dictum  of 

Rolfe,  B.  -  -  -    1199 

-  other  trials  for  seditious  conspiraeies, 

Bee  -  1341, 1345, 1347, 1366, 1386 
CONSTABLE-Refusaltoaid-  -  1369 

COPYRIGHT—None  in  blasphemous 
publications.  See  Murray  v. 
Benbow  -  -  410 

CORPORATION  OR  OTHER  BODT 

— Liability     of     majority     for 

neglect  of  duty. 

See  Church  of  Scotland. 

COSTS— LiabUity  of  Crown  for  -  754,  737(a) 

recognisances  for  costs  of  appeal  by 

Crown  -  -  -  .      755 

COURT  OF  COMMON  PLEAS. 

See  Attorney  General. 

COURT. OP   SESSION— Jurisdiction 

in  regard  to  the  right  of  civil 

patronage. 

See  Church  of  Scotland. 

alleged    encroachments   of.      See 

Claim,  Declaration,  and  Fro- 
test  of  the  General  Assembly    1390 
members  of,  how  appointed  -     830 

CRIMINAL  INFORMATION  FOR 

LIBEL  -    1352,  1361 

CROWN — Grant  of  Pension  under  colour  of 
Office — Civil  List  Acts •^' Surrender  of  here^ 
ditary  Revenues  to  Parliament  —  Attorney 
General,  Right  of  Reply — Liability  of  Croum 
for  Costs — Recognisances — Appeal  for  Costs."] 
In  1827  Greorge  4  conferred  upon  Lord  Dunglas 
for  life  the  office  of  chamberlain  and  collector 
of  the  rents,  revenues,  &c.  of  the  lands  and 
lordship  of  Ettrick  Forest,  at  a  salary  exceeding 
the  annual  value  of  such  rents  and  revenues, 
and  charged  the  deficiency  on  another  part  of 
the  hereditary  revenues  of  the  Crown  of  Scot- 
land. In  an  action  in  the  subsequent  reign  to 
reduce  or  rescind  the  gi'ant — Held  by  the  House 
of  Lords  on  appeal  from  the  Court  of  Session — 
That  such  grant,  though  purporting  to  be  the 
grant  of  an  office,  was,  in  fact,  the  grant  of  a 
pension  to  endure  beyond  the  life  of  the  Royal 
granter,  and  was  so  far  an  illegal  alienation  of 
the  Crown  property.  Per  Lord  Campbell :  The 
surrender  of  the  hereditary  revenues  to  the  use 
of  the  public  at  the  beginning  of  a  new  reign 
does  not  operate  beyond  the  life  of  the  sovereign 
making  the  surrender.  Where  the  Crown  is 
respondent  on  an  appeal  to  the  House  of  Lords 
it  is  not  the  usage  of  the  House  for  the  Attorney 
General  to  have  a  general  reply  on  the  part  of 
the  Crown.  The  Lord  Advocate,  or  other 
officer  suing  on  behalf  of  the  Crown,  was  not 
liable  for  costs  even  where  the  suit  was  impro- 
perly instituted.    The  Lord  Advocate  or  other 
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officer  appealing  to  the  House  of  Lords  on 
behalf  of  the  Crown,  is  not  required  to  enter 
into  recog^isanccH  to  meet  the  costs  of  the 
appeal.  An  appeal  nill  He  from  a  judgment 
awarding  such  costs  in  spite  of  the  rule  against 
appeals  for  costs.  The  Lord  Ai>vocate 
AGAINST  Lord  Dunglas  and  Load  Dlnglas 
AGAINST  TiiK  Officers  of  Statr  for  Scot- 
land     ----.. 

power  to  establish  local  legislature 

in  colony  ...     ^g^ 

See  Costs. 
„   PjBTiTioN  OF  Right. 

CBOWN    CASES     BESEBVED— 

Practice   t)efore  Court  of,  con- 
stituted ...  479|| 

DORCHESTEB  LABOIJBEBS        -    319 

DUELLIKG— Sir  John  Campb^l  on   -    610, 


GENEBAL   ASSEICBLY  —  Act  of  mlirn 

vires. 

See  CuuKCB  of  Scotlabd. 


EVIDENCE— Official  privilege 

of  party  indicted  when  admissible   - 

of  medical  witnesses  in  cases   of 

insanity. 

See  Insanity. 

papers  found  on  prisoner'at  time  of 

arrest    -  -         *   - 

admissibility  of,  complaint  to  police 

superintendent  of    alarm  from 
unlawful  assembly 

•■        felonious  demolition  of  bouses 
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TORElQtKERS— Parliament  —  Foreigners  — 
^exfori.'}     The  brig  Guiana  was  seized  and 
condemned    in  the  Vice-Admiralty    Court    at 
Sierra  Leone  at  the  suit  of  the  respondents,  the 
officers  and  crew  of  H.M.S.  Viper,  for  a  breach 
of  the  Acts  against  the  slave  trade  :  and  Mauoel 
liOpea  and  others,  the  f shippers  of  goods  on 
board,  were  found  liable  to  the  statutory  penalty 
of  double  value  thereof.     The  shippers,  who 
were  Brazilian  subjects,  appealed  to  Her  Ma- 
jesty in  Council,  but  did  not  obtain  an  inhibi- 
tion  until  more  than  twelve  months  from  the 
date  of  the  sentence.     The  respondents  entered 
a  protest  against  the  reception  of  the  appeal  on 
the  ground  that  section  29  of  the  Act  5  Geo.  4. 
c.  113.  enacted  that  no  appeals  should  be  pro- 
secuted from  any  sentence  of  any  Court  of  Ad- 
miralty   or  Vice-Admiralty,   touching   matters 
provided  for  by  that  Act,  unless  an  inhibition 
were  applied  for    and  decreed  within  twelve 
months  from  the  time  of  the  decree  of  gentence 
being    pronounced.        Held    by    the    Judicial 
Committee.  —  The  appellants,  though  foreign- 
ers,  were    bound  by   the  limitation.      Parlia- 
ment has   no   j^eneral   power  to  legislate    for 
foreigners  outside  the  dominions  and  beyond 
the  jurisdiction  of  the  British  Crown,  but  it  can 
by  statute  fix  the  time  within  which  application 
for  redress  must  be  made  to  the  tribunals  of  the 
Empire.    This  is  a  matter  of  procedure  and 
part  of  the /ex /or»,  by  which  all  mankind  are 
bound.    Lopez  against  Burslem         -  1331 


HEEEDrrABY        

Effect  of  surrender  Co   Piiriia- 
ment     -  -  .  .     755 

See  Crowx. 

HIGH  TBEASOH— l.~Zerjfi»^  War^De- 

Itvery  of  List  of  Witnesses^!  Anne,  c.2l.s.l\ 
■^Crown  Challefiges— Time  for  shotcing  Camse 
—  Time  for  Challenging  —  Evidence  —  Acts  of 
others  charged  by  tray  of  Conspiracy — **  Namta 
Profession,  and  Place  of  Abode  of  Witnesses 
under  7  Anne,  c,  21.  s.  1 1. ^Alphabetical  Jttry 
Panel — Selection  ff  the  Jury   by  Ballot  per- 
missible — Evidence  in   Reply  — Right  of  Com- 
ment  on -- Assistant  Counsel  not  recognised.] 
On  the  night  of  Sunday,  November  3,  1839, 
some    ten    thousand    men,  armed  with    guns, 
spears,    swords,   scythes.  &c.,  marched    down 
from  the  neighbouring  hill  country  upon  New- 
port in  three  dinsions,  headed  bv  John  Frost, 
Zephaniah  WUliams,  and  William'jones.     They 
were  to  unite  about  five  miles  from  Newport, 
and  to  take  possession  of  the  town  by  night, 
as  a  preliminary  to  a  general  rising  through- 
out   the    kingdom.      The  night  was  wet  and 
stormy  ;    the  proposed  junction  did  not  take 
place  ;  and  the  first  division,  under  Frost,  did 
not  reach  Newport  until  nine  o'clock  on    the 
following  morning.     The  mayor  was  awaiting 
their  arrival  at  the  "  Westgate  "  Inn  with   a 
body  of  special  constables,  and  thirtv  soldiers, 
under  Lieutenant  Gray,  were  stationed  in  one 
of  the  rooms  on  the  ground  floor.    The  mob 
demanded  the  surrender  of  some  Chartist  pri- 
soners who  had  been  taken  during  the  night 
and  were  confined  in  the  inn,  and  being  refused, 
attacked   the  inn.      The  mayor  wus  wounded 
w-hilst  opening  the   window  to  allow  the  sol- 
diers to  fire.      The  soldiers  fired  several  vol- 
leys,  killing  some  twenty  men  and  wonndmg 
others,  and  the  mob  at  once  dispersed.    Frost, 
VVilliams,  Jones,   and  eleven  others   were    in- 
dicted for  high  treason.    Verdict,  Guilty.    To 
constitute  the  crime  of  high  treason  by  levying 
war,  there  must  be  insurrection ;  there  must 
be  force  accompanying  the  insurrection ;  and 
it    must    be    for    some    object    of  a   general 
nature.      7   Anne.  c.  21.  s.    II,  requires  that 
"when  any  person  is  indicted  for  high  trea- 
son, a   list   of    the    witnesses    that    shall    be 
produced  on  the  trial  for  proving  the  said  in- 
dictment, and    of    the    jury,  mentioning  the 
names,  profession,  and  place  of  abode  of  the 
said  witnesses,  and  jurors  be  also  givei\  - 
same   time  that  the  copy  of  the  ii  '" 
is  delivered  to  the    party  indicted, 
copies  of  all  indictments  for  the  offr 
said,  with  such  lists  shall  be  deltv< 
party  indicted  ten  days  before  trii 
a  majority  of  the  judges,  that  the  usi 
nesses  and    jurors  must  be  deliven 
prisoner  at  one  and  the  same  time  a 
of  the  indictment,  and  that  a  delive: 
of  witnesses  five  days  after  the  del 
copy  of  the  indictmeixt  is  bad,  oven 
made  ten  days  before  the  tri-'      ^-^^  -' 


.^  «.v  . 
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the  prisoner  by  pleading  to  the  indictment,  had 
waived  this  objection  and  that,  if  taken  in  time, 
it  would  be  met  by  postponing  the  trial  to  allow 
of  a  proper  deUvery.  Although  the  Crown 
has  no  peremptory  challenge,  it  may  order  any 
juror  to  stand  by  and  postpone,  showing  its 
ground  of  objection  until  the  whole  panel  has 
been  ^one  through.  The  time  for  challenging  a 
juror  18  before  the  officer  of  the  Ck)urt  gires  him 
the  book  to  swear  him.  If  he  takes  the  book  .of 
his  own  accord,  the  right  of  challenge  is  not 
thereby  prejudiced.  On  an  indictment  for  high 
treason  there  are  two  cases  in  which  the  acts 
and  declarations  of  some  of  the  alleged  parties 
to  the  conspiracy  are  evidence  against  others  : 
Ist,  a  conspiracy  having  been  proved,  to  prove 
the  overt  acts  stated  in  the  indictment ;  2nd,  by 
way  of  foundation,  to  prove  the  existence  of 
the  conspiracy  wiUi  a  view  to  showing  after- 
wards that  the  prisoner  adopted  and  became  a 
party  to  it.  One  of  the  overt  acts  being  that 
the  prisoner  led  an  armed  force  against  the  town 
of  Newport,  evidence  of  the  presence  of  such  a 
force  in  the  neighbourhood  the  night  before,  held 
provisionally  Mimissible,  before  showing  that 
the  prisoner  was  connected  with  it.  Evidence 
of  the  orders  given  to  the  mob,  and  of  the  state- 
ments made  to  them  regarding  the  purpose  of 
the  march,  held  admissible,  without  showing 
they  were  made  in  the  presence  of  the  prisoner. 
Bbo.  v.  Frost   -  -  -  -       86 

2. — By  Shooting  at  the  Queen-^Iteg.  v,  Ox- 
ford, see  Defence  of  Jnsanity-^Reg.  v.  Fran- 
eis^Meg,  v.  Bean  -  -    1376, 1382 
sentence  in              -  -  -  458ct 


words  when  overt  act  of 
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HOUSE  OP  COMMONS— Power  of 

arrest  to  answer  contempt. 
See  Tbbspass. 

HOUSE  OF  LOEDS— Rigbt  to  con- 

suit  the  judges-  -  -     932 

See  Peer. 

HOUSES   OF    PARLIAMENT  — 

Claim  arising    out  of  burning 
of         ...  - 


769 


INDICTMENT — Evidence— Variance. 
See  Trial  op  Peer. 


count  bad  for  uncertainty 
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INSANITY— l.—X>e/enc«  of  Insanity.^     On 
June  10,  1840,  the  Queen,  whilst  driving  up 
Constitution  Hill,  was  twice  fired  at  by  Edward 
'"   "OTd,  aged  eighteen.    Oxford  was  indicted 
ligh  treason.    Verdict,  not  guilty,  he  being 
be  time  insane.    Ruled  by  the  Court  per 
\  Denman,  L.C.J.— To  acquit  the  prisoner 
ihe  ground  of  insanity,  the  jury  must  be 
j&ed  that  he  was  labouring  under  such  a 
ise  as  rendered  him  quite  unaware  of  the 
re,  character,  and  consequences  of  the  act 
-as  committing ;  or,  in  other  words,  that  he 
under  the  influence  of  a  diseased  mind,  and 
really   unconscious  at  the   lime  he  corn- 
ed the  act  that  it  was  a  crime.— Reg.  v. 
-  -  -  -    497 


INSANITT-contiftu^d. 

2. — Criminal  Responsibility  of  Persons  la- 
bouring under  partial  Delusions — Direction  to 
the  Jury  in  such  Cases — Evidence — Medical 
Witnesses  present  at  the  Trial—Bight  of  the 
House  of  Lords  to  consult  the  Judges.^  On 
January  20,  1843,  Daniel  M*Naughton  fired 
at  and  wounded  Mr.  Drummond,  Sir  Robert 
Peel's  private  secretary.  Air.  Drummond  died. 
M'Naughton  was  indicted  for  murder.  At  the 
trial  m^cal  witnesses  were  called  to  prove  the 
prisoner's  insanity;  and  Tindal,  C.J.,  finding 
that  the  Crown  was  not  prepared  with  medicid 
evidence  to  contradict  them,  stopped  the  case, 
and  the  jury  under  his  direction,  found  the 
prisoner  Not  guilty  on  the  ground  of  insanity. 
In  consequence  of  this  verdict  the  House  of 
Lords  resolved  to  take  the  opinion  of  the 
judges  on  the  law  governing  such  cases.  Held 
by  eleven  of  the  judges — A  person  labouring 
under  partial  delusions  only,  and  not  otheriiise 
insane,  who  did  the  act  charged  with  a  view, 
under  the  influence  of  insane  delusion,  of  re- 
dressing or  revenging  some  supposed  grievance 
or  wrong,  or  of  producing  some  public  benefit, 
is  punishable,  if  he  knew  at  the  time  that  he 
was  acting  contrary  io  the  law  of  the  land.  If 
a  party  labouring  under  an  insane  delusion  as 
to  existing  facts,  and  not  otherwise  insane,  com- 
mits an  offence,  he  must  be  considered  in  the 
same  situation  as  if  the  facts  in  respect  lo  which 
the  delusion  exists  were  real.  To  establish  a 
defence  on  the  ground  of  insanity  it  must  be 
clearly  proved  that,  at  the  time  of  committing  the 
act,  the  party  accused  was  labouring  under  such 
a  defect  of  reason  from  disease  of  the  mind,  as 
not  to  know  the  nature  and  quality  of  the  act 
he  was  doing,  or  if  he  did  know  it,  that  he  did 
not  know  that  what  he  was  doing  was  wrong. 
If  the  accused  was  conscious  that  the  act  was 
one  which  he  ought  not  to  do,  and  if  that  act 
was  at  the  same  time  contrary  to  the  law  of  the 
land,  he  is  punishable.  Where  the  defence  of 
insanity  is  set  up,  a  medical  witness  who  never 
saw  the  prisoner  before,  but  was  present  during 
the  whole  of  the  trial,  cannot  in  strictness  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's 
mind  at  the  time  of  the  commission  of  the 
alleged  crime;  or  whether  the  prisoner  was 
conscious  at  the  time  of  doing  the  act  that  he 
was  acting  contrary  to  law  ;  or  whether  he  was 
labouring  under  any  and  what  delusion  at  the 
time.  Such  questions  involve  the  determination 
of  the  truth  of  the  facts  deposed  to,  which  it  is 
for  the  jury  to  decide.  But  where  the  facts  are 
admitted  or  not  disputed,  and  the  question  be- 
comes one  of  science  only,  such  questions  may 
be  allowed  to  be  put  in  that  general  form, 
though  this  cannot  b  e  insisted  on  as  a  matter  of 
right.  The  judges  cannot  be  required  by  the 
House  of  Lords  to  give  their  opinion  upon  a 
Bill  not  yet  passed  into  law,  but  they  may  be 
called  on  to  assist  the  House  by  giving  their 
opinions  on  abstract  questions  of  existing  law. 
Rko.  v.  Daniel  M*Naughton  -  -     847 

when  pleaded — form  of  verdict    -  498(a) 

INSANE— Treatment  of  the     -  -    377 

INTBIJSION — Information    of.      See 

Attorney  General  Y.  Donaldson   1376 
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JXJBGES- Acting  without  jurisdiction. 
See  Trespass. 

liability    for   failure     to     perform 

ministerial  acts  -  -  - 

right  of  House  of  Ijords  to  consult  - 

JXTHOBS— Alphabetical  panel,  selection 
by  ballot  .  -  - 

Crown  challeDges.    Order  to  stand 

by         -  -  -  - 

time  for  challenging 

juror  ans^'ering  to  wrong  name. 


839 
932 

110 


1221 
455 


LEGAL  DUTY— Liability  for  failure 
to  perform. 
See  Church  of  Scotlawd. 

LEVYING  WAE— Treason,  ruling  of 

Tindal,  C.J.  -  -     442 
arguments  of  counsel  as  to        -  131-136| 

391-402 
LEX    ET    OONSUBTUDO    PAR- 

LIAMENTI— Not  applicable 

to  Colonial  assemblies  -  -     689 

LIST  OP  WITHESSES— In  treason 

cases  under  19  Anne,  c.  12      -        86 

— ^  provision    as     to,    borrowed   from 

Scotch  Law       .  -  -     465 

LOBD    ADVOCATE-Liability  for 

costs  -         -  -   760,  738^a) 


ICEDICAL  WTTNESSBS. 

See  Insanity. 
MINISTERIAL  ACTS— Liability  of 

judicial    functionaries  refusing 

to  perform. 

See  CuuROH  of  Scotland. 


NEOLIOEHCE    —  Accidental    fires, 
6  Anne,  c.  31. 
See  Petition  of  Right. 

NOLLE  PROSBaUI— Time  for  enter- 

ing,&c.  -  -  -   1029 


OLD  TBSTAHENT  —  Blasphemous 

libels  on    -  -  -     563)  596 


PARLIAMENT— Power    to  legisUite 

for  foreigners    -  -  -   1331 

PATBONAOE    IN  CHURCH    OP 
SCOTLAND. 

See  Chubch  of  Scotland. 

PEER Trial  of  a  Peer — Indictment — Evi- 
dence—Variance,] Lord  Cardigan  wounded 
Captain  Tuckett  in  a  duel  on  Wimbeldon  Com- 
mon, September  14,  1840.  A  true  bill  having 
been  found  against  Lord  Cardigan  for  felony  at 
the  Central  Criminal  Court,  he  was  tried  before 


PTSKR-^ontinued. 

the  House  of  Peers  in  the  following  ae^noo  of 
Parliament.  The  indictment  was  for  shootinig 
at  Har\'ey  Gamett  Phipps  Tnckett  with  inlrat, 
&c.  The  Crown  failed  to  prove  Captain  Tue> 
kett's  name  in  full,  and  Lord  Cardigan  was  pro- 
nounced not  goiity  by  an  unanimous  sentence. 
In  an  indictment  the  name  of  the  persoo,  against 
whom  the  offence  is  charged  to  have  been  com- 
mitted, is  a  material  averment,  and  naust  be 
proved  as  laid.  On  an  indictment  for  shooting 
at  Harvey  Gamett  Phipps  Tnckett  with  intent, 
&c.,  there  was  evidence  that  the  person  abot  at 
bore  the  name  Harx'ey  Tuckett,  but  no  evid^ee 
that  he  bore  the  name  Harvey  Gamett  Phipps 
Tuckett.  Held  by  the  House  a  variance  entitling 
the  prisoner  to  be  acquitted.  Rso.  v.  Thk 
Easl  of  Cakdioan       ...     601 

no  power  to  waive  pririlcge  -     609Cft) 

part  taken  by  Bishops    -  -    659C&) 

—  peers    now    punishable    as  oth^ 

subjects  -  -  666(a) 
trial  of,  in  Parliament,  and  in  Court 

of  Lord  High  Steward  •  -  60211 
preliminary  proceedings      -  >     601 

PEERAGE— Sitting  in  Pariiament  in 
pursuance  of  a  writ  of  summons, 
conttitntea  dignity  deacendible 
to  the  heirs  general       -  -   1367 

— —  evidence  of  summons  and  sitting    >    1368 

limit  of  time  no  bar  to  claim,  but 

may  raise  adverse  presumption 
unless  accounted  for     -  -  1368 

PENSION-— Granted  under    colour  of 

office     -  -  -  -     733 

charged  on  English  Civil  List    -     763(a) 

Scotch  pensions      -  -  -     7^7 

See  Cbown. 

PETITION     OP    RlGfET-NegUgence      ^ 
Crown   Servants  —  Demise    of  the    Croum — 
6  Anne,  c,  81 . — Accidental  Fires — Negligence  of 
Owners*  Servants.']     In  1884  (4  Will.  4.)  the 
Koyal  Palace  of   Westminster,  including   the 
Houses  of  Pariiament  and  the  residence  as- 
signed to  the  Speaker,  was  burnt  down  owing 
to  the  negligence  of  the  servants  of  the  Com- 
missioners of  Woods  and  Forests.     In    1840 
(3  Vict.)  the  Speaker  presented  a  Petition  of 
Right  claiming  10,000/.  damages  for  the  loss  of 
his  plate,  ftimiture,  &c.      A   petition  of  right 
against  will  not  lie  for  damages  for  injury  occa- 
sioned by  the    negligence  or   misconduct   of 
persons  in  the  service  of  the  Crown  however  ap- 
pointed.     Qi(cere,   whether,  supposing  such  a 
petition  to  lie,  a  wrong  committed 
one  Sovereign  could  be  m'*'''"  *^'' 
petition  against  his  success 
in  the  case  of  a  fire  occasionea  k^, 
gence  of  his  servants,  the  m  "'"~ 
protection  extended  by  6  i^ 
sons  in  whose  house  a  fire  snail  . 
begin.    Viscount  CAHTERBn-"'  - 

•—  cases  as  to 

PLITO  RIOTS-See  Rec 

O'Connor  and  o^* 
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POLITICAL  PRISONERS-Returns 

of,  1889-1840    -  -  -  1405 

PRIVILEGE. 

See  Pbkb. 

Hoase  of  CommonBi  origin  of  pri- 
vileges -  -  -  -     670 
Colonial  Legislative  Assembly      -     670, 

692(a) 

Colonial  Governor  -  -  -     723 

PRESBTTERT. 

See  CHtJBOu  OF  Scotland. 

PREROGATIVE. 

See  Cbown. 

PUBLICATION— Evidence    of,   blas- 

phemoQB  libel      -  -    591,  563ll 

(tUEEN — Compassing  death  of,  by 
shooting  at,  see  Reg,  v.  Oxfmrd^ 
Reg.  V.  Francis  -  -    498,  1376 

aseault  on,  see  Reg.  v.  Bean  -  1382 

. any  molestation  of,  a  misdemeanor  -  1385 

5  &  6  Vict.  c.  61,  regarding  attempts 

against  .  -  -   521X1,  556XL 

"ftXJEEN    MAB  "  —  SheUey's   poem, 

trial  of  Mozon  for  publishing   -     694 

RIBBOHISM— See -ffejr.  V.  JojiM        -  1367 

BOYAL  PALACE— Occupiers  of,  rate- 
able for  relief  of  the  poor  -  1367 

—  levying  distress  for  sewer  rate.    See 

Attomeg  General  y.  Donaldson  1376 

SCOTLAND. 

See  Church  of. 
„   Hbkbditabt      Bbvbnubs 
OF.    See  Cbown. 

SEDITIOUS    LIBEL-Criminal    in- 

formation  for    -  -  -  1352 

SEVER — Application  of  defendant  to 

sever  refused     -  -  -  1341 

SPEAKER— Execution  of    Speaker's 
warrant. 
See  Tbbspabb. 

SPECIAL  COUaSSIONS— Charge 

of  Tindal,  C.J.,  at  Monmouth, 

1839      -  -  -  -       87 

—  charge  of  Tindal,  C. J.,  at  Stafford, 

1842     -  -  -  -    1411 

charge  of  Lord  Abinger,  C.B.,  at 

Liverpool,  1842  -  -    1416 

'ATUTES  REFERRED  TO:— 

3  Edw.  1.  c.  lb.— Bail         -  -   1388 

83    Edw.    1.    c.    4.— Challenge    of 

jurors    -  -  -  111,122 

25  Edw.  3.  St.  6.  c.  ^.—Treason  -  89, 132, 

439,  500 

5  Hen.  4.  c.  5.— Maiming    -  -      610 

28  Hen.  8.  c.  5.  s.  11. — Drainage 

and  intprovement  of  land  -   1376 


STATUTES  REFERRED  TO— cof^iinued. 

83  Hen.  8.  c.  20. — Prisoners  going 
tnad  after  being  attainted  of 
High  Treason  to  he  executed    -  506ll 

1  Jac.  6.  (1567)  c.  7. — Admission  of 

ministers  -  -  3,1390 

Jac.  6.  (1592)  c.  lie.— Ratificatiofi 
of  the  liberty  of  the  true  Kirh, 
1891      -  -  -  -  3 

7  Jac.  1.  c.  5. — Protection  of  magis- 
trates   -  -  -  -     487 

2lJac.  I.e.  12.  8.  15.—       •  -     487 

13  &   14  Car.  2.  c.  4. —  Uniformity 

Act       .  •  819,831 

16  &  17  Car.  2.  c.  8.  s.  I.— Arrest  of 

judgment.     Vejiue         -  -  1234 

22  &  23  Car.  2.  c.  1. — Coventry  Act, 

maiming  -  -  -  -     510 

29  Car.  2.  c.  S.— Statute  of  Frauds-     465 

I  Will.  &  Mar.  c.   6.  — (ScofcA.) 

Settling    Presbyterian    Church 
Government      -  -  -  1390 
c.  18,  s.  I. -^Toleration  Act     -   1370 

7  &  8  Will.  8.  c.  3.  8.  \.— Treason 

trials.    Prisoners'  Counsel  97n,  459 

Copy  of  indictment.  Pri- 
soner's Counsel  •  97, 105 

— Number  of  Counsel  to  be 

assigned  to  prisoners    -  -  105n 

c.  3.  8.  2. — Oath  of  two  wit- 
nesses   -  -  -  -     Qln 

9  &  10  Will.  3.  c.  Sb.— Blasphemy 
Act       •  -  '  -   1370 

II  &  12  Wm.  3.  c.  12.— Colonial 
Governors  Act  -  -  '         -     736 

4  Ann.  c.   16.  s.  6. —  Venue  in  civil 

cases    -  -  -  -  1235 

6  Ann.  c.  31.  s.  6. — Accidental  fire 
in  dwelling-house  -  -     774 

7  Ann.  c.  21.  ss.  11. — Treason. 
Delivery  of  list  of  witnesses  153,  459 

10  Ann.  c.  12.  —  Scotch  Church 
patronage  -    4,  20,  23,  34ll,  38,  65 

9  Geo.  1.  c.  22.— Black  Act  -      610 

10  Geo.  1.  c.  19.— Sco/c/i  Church 
patronage  -  -     830 

1  Geo.  8.  c.  1.— Otvi/  Idxt  Act        -     745 

1  (yeo.  3.  c.  l.—Civtl  List  Act        -     746 

13  Greo.  3.  c.  63.  s.  24. — Protection 
for  magistrates  in  India  -     485 

14  Geo.  3.  c.  78. — Protection  from 
fire        -  -  -  -     770 

21  Geo.  3.  c.  70.  ss.  2,  24. — Protec- 
tion fi)r  Indian  magistrates      -    485, 

486, 489 

28  Geo.  3.  c.  83. — Crown  revenues  of 

Scotland  -  -  -     746 

31  (jco.  3.  c.  Zl.— Canada  Act  -  680 
36  Geo.  3.  c.  7.— Treason  -  89, 134,  420 
39  &  40  Geo.  3.  c.  9Z.— Trials  for 

High  Treason  -  -       500, 521n 
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STATUTES  BSFERRSD  TO — continued, 

42  Geo.    3.    c.    85.    8.    6.  —  Public 

officer.     Pleading  yeneral  issue    487| 

496 

43  Geo.    3.    c.    38. — T^rd    Ellen^ 

borouyh  ^s  Act.    \falici(ms  shoot- 
ing or  stabbing 

50  Geo.  3.  c.  111. — Pensions  fixed 
on  Scottish  Civil  List  - 


53  Geo,  3.  c.  160.  8.  2. — Doctrine  of 

the  Trinity       _  .  - 

c.  155.  8.  105. — Protection  for 

Indian  magistrates 

54  Geo.  3.  c.   146.  s.  1. — Modifica- 

tion of  death  sentence  for  High 
Treason  .  -  - 

1   Geo.  4.    c.   1.— Ciw7  List  Act. 
Scotch  revenueg 


747 

1370 
489 

458 
747 


1  &  2  Geo.  4.   c.  31. — Hereditary 

Scottish  revenues  belong  to  the 
King     -  -  -  -      748 

5  Geo.   4.   c.    113.   s.   29. — Appeal 

from  Vice- Admiralty  Court      -   1334 

6  Geo.  4.  c.  50.  s.  21. — Indictment 

for    prisoners    and    prisoners* 
Counsel  •  -         460,463 
c.  50.  8.  29. — Challenge  to  jury- 
men     -          -  -    '    111/123 

c.  129.  8.  4. — Combinations  of 

workmen  -  -  -    1203 

7  Geo.  4.   c.  64.   s.  20. — Crimnal 

Law.     Venue  -       1232, 1233, 1241 
7  &  8  Geo.  4.  c.  30.  s.  8. — Felonious 

demolition  of  houses      -  -   1387 

9  Geo.  4.  c.  81.  88.   11  and  12. — 

{Lord    Lansdown^s    Act)    Of- 
fences against  the  person  -   612,  620 

10  Geo.   4.   c.   50. — Crown    lands. 

Commissioners  of  Woods  and 
Forests  .  -  -      757 

2  &  3  Will.  4.  c.  \\2.^Transference 

of  Scotch  Crown  Bet-enues  to 
Commissioners  of  Woods  and 
Forests  in  England        -        750,  755 

3  &  4  Will.  4.  c.  69. — Croum  lands. 

Scotland  -  -  -     739 

5  &  6  Will.  4.   c.  2A.— Municipal 

Corporation  Act  -  -     339 

6  &  7  Will.  4.0.  114.— Prisoner.** 

Counsel  Act     -  -  -     315 

1  Vict.  c.  85. — Offences  against  the 

person  -  -  -         612,  620 

2  &  3  Vict.  c.  14.— Ribbon  Societies    1367 

3  Vict.   c.  9. — Libel.     Parliamen- 

tary privilege    -  -  -      342 

4  &  5  Vict.  c.  22.— Trial  and  punish- 

ment of  peers    -  -  -     666 

5  &  6  Vict.  c.  35.— Income  tax        -     960 
c.  51.  8.  1. — Mode  of  trial  for 

aUempts  against  Sovereign  551ll,  556 

6  &  7  Vict.  c.  96.  8.  7. — Lord  Camp- 

bell's Libel  Act.     Publication  -  563ll 


STATUTES  EE7XSBED  Vh-cfmtimmed. 

7  &  8  Vict.  c.  30.  8.  ^.—FelonioMS 

demolition         ...  1387 

—  c.  45. — Nonconformist  irusis  -  1375 
9  &  10  Vict.  c.  &4.-^Prartitiomers 

in  Common  Pleas  •  -  557Ji 

11    &    12    Viet.   c.    \2.-^Trea9om 

felony    -  -  -  .     9Qn 

14  &  15  Vict.  c.  100.  s.  1.— /nrfiW- 

ment.     Variance  -     501 

88.  28   and  24.  —  Late 

Criminal.     Venue        -  -     935 

18  &  19  Vict  c.  55.  8.  95.— Victo- 

ria Act.    Parliamentary  Privi- 
lege     -  -698 

—  c.  90.  ss.  1  and  2. — Liability  of 
Crown  for  costs  -  -     737 

19  &  20  Vict,  c  56.— XioW/iVy  •/ 

Crown  for  costs  -  -      737 

22  &  23  Vict.  c.  56.  8.  24.— Liability 

of  Crown  for  costs        -  -      737 

23  8c  24  Vict-  c.  94.— Petition  of 

right      -  .  -  -767 

26  8c  27  Vict  c.  24.  .ss.  23  and  S4.— 

Vice- Admiralty  appeals  -   1331 

28  8c  29  Vict  c.  18.  8.  2.—Denman's 
Act.  Prisoner's  right  to  smm 
up  the  evidence  -  -  -     905 

—  c.  63.  8.  5. — Colonial  Laws 
Validity  Act     -  -  •     692 

83  &  34  Vict  c.  28.  s.  22.— Sentence 
for  High  Treason ,  modification 

of       -         -         •         -  458a 

36  &  37  Vict  c.  88.  8.  b.—Vice- 

AdmircUty  appeals        -  -  1331 

38   &  39  Vict.  c.  36. — Conspiracy 

and  protection  of  property        -   1203 

c.  38.  a.  1. — Canada.  Parlia- 
mentary privilege  -  -     692 

46  &  47  Vict  c.  38.  8.  2 Trial  of 

lunatics  ...  497& 

50  8c  51  Vict  c.  54.— British  Settle- 

ments Act         ...     670 

51  &  52  Vict.  c.  46.— Bight  to 
qffirm    -  -  -  .     595 

52  &  58  Vict.  c.  27.  88.  2,  6.— Fice- 

Admiralty  appeals        -  -   1331 

STEWARI>-7Lord     High     Stewart's 

commission       -  -  .     605 

when  appointed       -  -  605(b) 

trial  in  Court  of,  and  in  Parliament 

distinguished 

STRIKE— Combination  to 

univental  stike,   "^li*" 
kine,  J.  - 


TALLIES  OF  THE  jsia 
TEN  HOUBS'  BILL  - 
TRADE    UNIONS- 

Feargus  O*  Connor  and 
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TSESFASS. — 1. — Judicial  act — Protection  of 
Magistrates  in  India — Exceeding  JurisdiC' 
/ton.] — The  respondent,  the  acting  judge  of  a 
District  Criminal  Coort  in  Bengal,  caused  the 
appellant  a  British-horn  subject,  to  be  arrested 
and  detained  on  a  charge  of  riot  The  appel- 
lanty  after  some  days'  detention,  was  held  to 
bail,  and  bound  by  recognisance  to  appear  when 
called  upon.  The  respondent  had  no  juris- 
diction to  deal  with  British-bom  subjects  in 
this  way.  The  appellant  brought  an  action 
against  ihe  respondent  in  the  Supreme  Court  at 
Fort  William,  and  recovered  damages,  but  the 
verdict  was  set  aside  by  the  Court.  The  appel- 
lant appealed  to  Her  Majesty  in  Council.  Held, 
afflrmmg  the  judgment  of  the  Court  below.  The 
21  Geo.  8.  c.  70.  s.  24,  protecting  provincial 
niflij^strates  in  India  from  actions  for  any  wrong 
or  mjury  done  by  them  in  the  exercise  of  their 
judicial  offices  did  not  confer  unlimited  protec- 
tion, but  placed  them  upon  the  same  footing  as 
judges  and  magistrates  of  English  courts  of 
similar  limited  jurisdiction.  Trespass  will  not 
lie  against  a  judge  of  limited  jurisdiction,  for 
acting  judicially  but  without  junsdiction  unless 
he  knew,  or  had  the  means  of  knowing,  of  the 
defect  of  jurisdiction,  and  it  lies  upon  the  plain- 
tiff in  every  such  case  to  prove  that  fact.    Cal- 

DBB  AGAINST   HaLKET      .  -  -      4gl 

2, — Execution  of  Warrant — Excess — Tres- 
pass ab  initio."]  Action  of  trespass  against  the 
messengers  of  the  House  of  Commons  for  break- 
ing and  entering  the  plaintiff's  house  under  a 
Speaker's  warrant  for  his  arrest  to  answer  a 
charge  of  contempt,  and  for  remaining  in  the 
house  in  his  absence  awaiting  his  return.  Ruled 
by  Lord  Denman,  L.C.J. — That  in  remaining  in 
the  house  in  the  plaintiff's  absence,  knowing  of 
his  absence  and  awaiting  his  return,  the  defen* 
dants  were  guilty  of  an  excess  of  jurisdiction 
which  rendered  them  trespassers  ab  initio. 
Howard  against  Gobsett       -  -    839 


TRESPASS — conti7iued, 

maintained  againit  persons  exer- 
cising the  offices  of  judges 
under  invalid  commissions. 
See  Gahan  v.  Lafitte    • 

See  Glgn  v.  Houston 


1380 
1368 


TRIAL  AT  BAR— Interest  of  the  Crown^ 
Court  of  Common  Pleas — Attorncy^GenercU — 
Right  of  Audience.']  In  an  action  of  trespass 
for  breaking  and  entering  the  plaintiff's  close 
and  taking  coals,  the  defendants  pleaded  a  jus- 
tification under  a  demise  from  the  Crown.  The 
Attorney  General,  intervening  on  behalf  of  the 
Crown,  applied  for  a  trial  at  bar.  Held  by  the 
Common  Fleas — The  Crown  may  claim  as  of 
right  a  trial  at  bar  in  a  case  in  which  it  has  an 
interest.  The  Attorney  Greneral  (not  being  a 
Serjeant)  had  a  right  of  audience  on  behalf  of 
the  Crown  in  the  Court  of  Common  Fleas. 
Paddock  against  Forksstbr  -       557 


TRINITY— Denying  doctrine  of 


589, 
590(a) 


UKITARIANS— ^^  Shore  v.  Wilson   1370 

UNLAWPUL   ASSEMBLT- Lord 

Abinger,  C.B.,  on         -  -  1419 
evidence  of             ...   1366 


VENUE — Defective  venae  in  count  for 
misdemeanor     ... 

VETO  ACT  OF  1834. 

See  Church  of  Scotland. 


935 


WITNESS. 

See  EviDBNCE. 
WORDS— When  overt  act  of  treason     -   1414 

WORKING  HEN'S  ASSOCIATION 

349(a) 
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